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GREAT  IMPEACHMENT 


AND 


TRIAL  OF  ANDUEW  JOHNSON, 

Fresident  of  the  Unit  eel  States, 


The  impeachment  of  Andrew  Johnson  forms 
an  unporlant  epoch  iu  the  history  of  the  Uuitei 
States  ;  he  was  tlie  first  President  brought  to  th  " 
bar  of  the  Senate  to  answer  the  charge  of  high 
crimes  and  misdemeanors.  Before  Mr.  Johnson's 
accession  to  the  Presidency,  and  for  a  few  months 
after  his  assumption  of  that  high  ofhee,  hispohties 
were  of  the  extreme  Pvcpublican  or  Radical  sehooL 
During  the  summer  and  autumn  of  18G5,  Mr. 
Johnson  undertook  to  restore  the  State  Govern- 
ments of  the  Coramonwealtlis  which  had  receded 
from  and  waged  war  against  the  national  autliority. 
This  important  task  Mr.  Johnson  souglit  to  ac- 
complish on  principles  directly  opposed  to  his 
previous  political  professions.  The  Thirty-Ninth 
Congress  at  its  first  session  dissented  from  the  re- 
construction views  of  the  President;  the  President, 
however,  paid  little  heed  to  the  wishes  of  Con- 
gress, and  insisted  on  carrying  out  what  he  termed 
his  policy.  Congressmen  of  extreme  views,  for- 
mer political  associates  of  Mr.  Johnson,  boldly 
denounced  his  reconstruction  measures  on  the 
floor  of  the  House  of  Representatives,  and  even 
in  the  more  dignified  Senate,  .the  Executive's 
Southern  policy  was  severely  criticised. 

Mr.  Johnson  saw  fit  to  notice  these  strictures 
of  Senators  and  Representatives,  and  in  nume- 
rous public  speeches  he  spoke  of  Congress  in  the 
bitterest  terms.  Nor  did  he  confine  himself  to 
■words  alone.  In  all  his  official  acts  he  evinced  a 
determination  to  weaken  the  infiuence  of  the 
majority  of  Congress.  The  Representatives  were 
quite  as  determined  as  the  Executive,  and  his  un- 
friendly acts  were  repaid  by  legislation  specially 
framed  to  defeat  his  plans  of  Southern  restora- 
tion. The  breach  between  Congress  and  the 
Executive  grew  wider  and  wider,  and  when  the 
second  session  of  the  Thirty-ninth  Congress 
opened,  the  Radical  Representatives  were  deter- 
mined to  examine  the  official  conduct  of  the 
■  President,  with  a  view  to  impeachment.  At  the 
head  of  the  first  impeachment  movement  was 
James  M.  Ashley,  of  Ohio.  On  the  17th  of  De- 
cember, 1866,  he  introduced  a  resolution  for  the 
appointment  of  a  select  committee  to  inquire 


whether  any  acts  had  been  done  by  any  officer  of 
the  Government  of  the  United  States,  which,  in 
contemplation  of  tlie  Constitution,  are  high 
crimes  and  misdemeanors.  This  resolution,  re- 
quiring a  two-thirds  majority  for  its  adoption, 
was  not  agreed  to.  On  the  7th  day  of  January, 
1867,  Representatives  Benjamin  F.  Loan,  of  Mis- 
souri, and  Jolin  R.  Kelso,  of  the  same  State, 
offered  resolutions  aiming  at  the  impeaelmient  of 
the  Executive,  and  on  the  same  day  Mr.  Ashley 
formally  charged  President  Johnson  with  the 
commission  of  high  crimes  and  misdemeanors. 
The  resolutions  of  Mes"srs.  Loan  and  Kelso,  and 
the  charges  of  Mr.  Ashley,  were  referred  to  the 
Judiciary  Committee. 

On  tiie  28th  of  February  following,  a  majority 
of  the  Judiciary  Committee  reported  that  they 
had  taken  testimony  of  a  character  sufficient  to 
justify  a  farther  investigation,  and  regretted  their 
inability  to  dispose  definitely  of  the  important 
subject  committed  to  their  charge,  and  bequeathed 
their  unfinished  labors  to  the  succeeding  Congress. 

Xlic    Fortietl&    Cons-rcss. 


On  the  4th  day  of  March,  1867,  the  Fortieth 
Congress  convened;  it  was  composed  largely  of 
members  who  liad  served  in  the  previous  body. 
On  the  fourth  day  of  the  session,  Mr.  Ashley  pro- 
posed that  the  Judiciary  Committee  continue  the 
investigations  with  reference  to  tlie  impeachment 
of  the  President.  This  proposition  was  agreed  to, 
and  was  immediately  followed  by  a  resolution 
from  Sidney  Clarke,  of  Kansas,  requesting  tlie 
committee  to  report  on  the  first  day  of  the  meet- 
ing of  the  House  after  the  recess.  This  latter 
provision  was  not  complied  with  by  the  commit- 
tee; there  was  a  mid-summer  session,  short  and 
busy;  but  the  impeachment  investigation  was  not 
heard  of  until  the  25th  day  of  November,  1867, 
when  three  reports  were  presented  to  Congress^ 
one  majority  and  two  minority;  the  majority  re- 
port recommended  the  impeachment  of  the  Pre- 
sident for  high  crimes  and  misdemeanors.  Tlio 
two  minority  reports,  each  signed  bv  two  mem- 
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bcrs  of  the  committee,  advocated  the  suppression 
of  any  lurthcr  proceedings.  The  reports  were 
received  and  laid  over  until  the  6th  of  December; 
a  spirited  discussion  tooli  place,  and  was  pro- 
lonsced  until  the  close  of  the  da}''s  session.  On 
the  7th  the  final  vote  was  taken,  and  it  stood — for 
impeachment,  5G;  against  impeachment,  109;  and 
thus  ended  the  first  attempt  to  bring  Andrew 
Johnson  to  trial. 

TUe  Second  Effort. 

.  The  next  movement  toward  impeachment 
g;rew  out  of  a  series  of  letters  which  had  passed 
between  President  Johnson  and  General  Grant  in 
the  surreiKler  of  the  War  Office  by  the  latter  to 
Secretary  Stanton,  in  conformity  with  the  action 
of  the  Senate.  This  correspondence  was  read  in 
the  House  on  the  4th  of  February,  1868,  and  re- 
ferred to  the  Reconstraction  Committee.  The 
object  of  this  reference  was  to  enable  the  com- 
mittee to  decide  whetlier  Mr.  Johnson  had  or  was 
disposed  to  place  such  obstruction  in  the  way  of 
the  acts  of  Congress  as  to  render  his  impeach- 
ment necessary.  The  committee  examined  wit- 
nesses, and  deliberated  upon  the  project  until  the 
13th  inst.,  when  they  decided  against  presenting 
articles  of  impeachment. 

An  Impeachment  Effected* 

With  the  failure  of  the  second  attempt,  those 
in  favor  of  impeachment  abandoned  all  hopes  of 
their  project  ever  succeeding.  And  this  feeling 
was  shared  by  the  nation  at  large. 

The  President  determined  otherwise,  and  on 
the  21st  of  February,  Congress  and  the  countiy 
were  startled  by  the  following  communication, 
which  was  on  that  day  submitted  to  the  House  of 
Bepresentatves,  by  the  Secretary  of  War,  Hon. 
Edwin  M.  Stanton:— 

War    Department.    WAsniNGTON    City,   Feb.   21, 
1868.— Sir:— Geueral   Thomas   has    just  deiiveied  to 
me  a  copy  of  ibe  inclosed  order,  which  you  will  please 
communicate  to  the  House  of  Representatives. 
Your  obedient  servant, 

Edwin  M.  Stanton,  Secretary  of  War. 
Hon.  Schnyler  Colfax,  Speaker  of  the  House  of  Re- 
presentatives. 

Executivk  Mansion,  Washington,  Feb.  21,  186S. — 
Sir:- By  virtue  of  power  and  authority  vested  in 
me,  as  President,  by  the  Constitution  and  laws  of  the 
United  Stales,  yon  are  hereliy  removed  from  office,  as 
Secretary  of  the  Department  of  War,  and  your  func- 
tions as  such  will  terminate  upon  receipt  of  this  com- 
munication. You  will  transfer  to  Brevet  Major-Gene- 
ral  Lorenzo  TUomas,  Adjutant-General  of  tlie  Army, 
who  has  this  flay  been  authorized  and  empowered  to 
act  as  Secretary  of  War  ad  interim,  all  records,  papers, 
and  other  public  properly  now  in  your  custody  and 
charge.     Respectfully,  yours, 

(Signed)  Andrew  Johnson, 

President  of  the  United  Slates. 
To  the  lion.  Edwin  M.  Stanton,  Washington,  D.  C. 

The  House  at  once  referred  this  action  of  the 
President's  to  the  Reconstruction  Committee, 
with  authority  to  report  upon  it  at  any  time. 
The  Representatives  friendly  to  .the  President 
next  endeavored  to  obtain  an  adjournment  until 
Monday,  the  24th,  Saturday  being  Washington's 
birthday.  The  Republican  members  voted  solidly 
agaonst.  this  proposition.    Just  before  the  close  of 


the  day's  session,  Hon.  John  Covode  offered  the 
following  resolution  as  a  question  of  piivilege: — 

Resolved,  That  Andrew  Johnson,  President  of  the 
United  States,  be  impeached  for  high  crimes  and  mis- 
demeanors. 

This  resolution  was  also  referred  to  the  Com- 
mittee on  Reconstruction. 

The  unexpected  action  of  the  President  in  tho 
case  of  Mr.  Stanton  took  the  Senate  quite  aback, 
and  that  body  considered  the  matter  in  Executive 
Session,  and  after  a  secret  deliberation  of  seven 
hours'  duration,  the  following  resolution  was 
adopted: — 


icreas.  The  Senate  has  received  and  considered 
th\  communication  of  the  President,  stating  th:it  he 
had  removed  Edwin  M.  Stanton,  Secretary  of  War, 
and  had  designated  the  Adjutant-General  of  "the  Array 
to  act  :is  Secretary  of  War  ad  interim  ;   therefore, 

Besolved,  By  the  Senate  of  tbe  United  State*,  that 
under  the  Constitution  and  laws  of  the  United  States, 
the  President  has  no  power  to  remove  the  Secretary 
of  War  and  to  designate  any  other  officer  to  perforin 
the  duty  of  that  office  ad  interitn.  \ 

Excitement  Throughout  the  Country. 

The  countiy  was  thrown  into  the  wildest  state 
of  excitement  by  the  action  of  the  President  ;  it 
was  generally  admitted  that  he  had  defied  Con- 
gress. The  Republicans  urged  immediate  im- 
peachment, the  Democrats  argued  that  the  Presi- 
dent's course  was  justified  by  the  Constitution  of 
the  United  States.  Civil  war  was  presaged;  the 
ultra  Democrats  avowed  their  readiness  to  sup- 
port the  President  against  impeachment  by  force 
of  arms,  and  the  Executive  Mansion  was  ex- 
posed to  a  fire  of  telegrapliic  despatches  advising 
Mr.  Johnson  to  stand  firm,  and  proffers  of  men 
and  arms.  The  Radical  Republicans  favored  the 
President  of  the  Senate  and  Speaker  of  the  House 
with  missives  of  sympathy  and  encouragement; 
they,  too,  were  ready  to  resort  to  arms.  But 
this  was  merely  the  smoke  of  the  conllict,  the 
majority  of  the  people  were  opposed  to  the  em- 
ployment of  force.  All  were  anxious,  but  none 
but  a  few  desperate  adventm-ers  thought  of  initiat- 
ing civil  strife. 

The  33d  of  Febrna.ry,  1868^  in  Cong^ress* 

Meanwhile  Congress  went  coolly  and  deter- 
minedly to  its  work.  It  convened  on  the  anni- 
versary of  Washington's  birth,  and  at  ten  minutes 
past  two  o'clock,  Hon.  Thaddeus  Stevens  arose  to 
make  a  report  from  the  Committee  on  Rccoa- 
struction. 

The  Speaker  gave  an  admonition  to  the  specta- 
tors in  the  gallery  and  to  members  on  the  floor 
to  preserve  order  during  the  proceedings  about  to 
take  place,  and  to  manifest  neither  approbation 
nor  disapprobation. 

Mr.  Stevens  then  said: — From  the  Committee 
on  Reconstruction  I  beg  leave  to  make  the  fol- 
lowing report: — That,  in  addition  to  the  papers 
referred  to  the  committee,  the  committee  find 
that  the  President,  on  the  21st  day  of  February, 
1868,  signed  and  ordered  a  commission  or  letter 
of  authority  to  one  Lorenzo  Thomas,  directing 
and  authorizing  said  Thomas  to  act  as  Secretary 
of  War  ad  interim,  and  to  take  possession  of  the 
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books,  records,  papers  and  other  public  property 
in  tUe  War  Department,  of  which  the  following 
ifi  a  copy : — 

Executive  Mansion,  Washington,  D.  C,  Pebrnary 
21,  18CS.— Sir:— Tbe  Hon.  Edwiu  M.  Stanton  having 
beeu  removed  from  office  as  Secretary  of  War,  you 
are  hereby  authorized  and  empowered  to  act  as  Secre- 
tary of  War  ad  interim,  and  will  immediately  enter 
upon  the  dischir^je  of  the  duties  pertiiiningr  to  that 
office.  Mr.  Stanton  has  been  instructed  to  transfer  to 
you  all  records,  boolvs,  papers  and  other  public  pro- 
perty intrusted  to  his  charge.    Respectfully  yours, 

(Signed)  Andeew  Johnson. 

To  Brevet  Major-General  Lorenzo  Thomas,  Adjutant- 
General  United  States  Army,  Washington,  D.  C. 

(Official  copy.) 
Eespdctfully  furnished  to  Hon.  Edwin  M.  Stanton. 
(Signed)  L.  Thomas, 

Secretary  of  War  ad  interim. 

Upon  the  evidence  collected  by  the  committee, 
which  is  hereafter  presented,  and  in  virtue  of  the 
powers  with  which  they  have  been  invested  by 
the  House,  they  are  of  the  opinion  that  Andrew 
Johnson,  President  of  the  United  States,  be  im- 
peached of  hiijh  crimes  and  misdemeanors.  They 
therefore  recommend  to  the  House  the  adoption 
of  the  accompanying  resolution. 
Thaddeus  Stevens,  C.  T.  Hurlburd, 

George  S.  Boutwell,        J.  F.  Farnsworth, 
John  A.  Bingham,  F.  C.  Beaman, 

H.  E.  Paine. 

Resolved,  That  Andrew  Johnson,  President  of 
the  United  States,  be  impeached  of  high  crimes 
and  misdemeanors. 

The  report  having  begn  read,  Mr.  Stevens  said  : 
"Mr.  Speaker,  it  is  not  my  intention,  in  the  first 
instance,  to  discuss  the  question,  and  if  there  be 
no  desire  on  the  other  side  to  discuss  it,  we  are 
willing  that  the  question  shall  be  taken  on  the 
knoivledge  which  the  House  already  has.  In- 
deed, the  fact  of  removing  a  man  from  office 
while  the  Senate  is  in  session,  without  the  consent 
of  the  Senate,  is  of  itself,  if  there  was  nothing 
else,  always  considered  a  high  crime  and  misde- 
meanor, and  was  never  practiced.  But  I  will  not 
discuss  this  question  unless  gentlemen  on  the 
other  side  desire  to  discuss  it." 

Gentlemen  on  the  other  side  did  anxiously 
desire  to  discuss  the  question ;  and  a  very 
lively  debate  ensued,  terminating  at  quarter 
after  eleven  o'clock  at  nij|lit.  The  debate  was 
reopened  at  ten  o'clock  on  Monday  morning  and 
continued  until  five  in  the  afternoon,  when  the 
House  proceeded,  amid  great  but  suppressed  ex- 
.  citement,  to  vote  on  the  resolution,  as  follows  : — 

Resolved,  That  Andrew  Johnson,   President  of  the 
^United  States,  be  impeached  of  high  crimes  and  mrs- 
demeaaors. 

During:  the  vote  excuses  were  made  for  the  ab- 

■  sence  of  Messrs.  Robinson,  Benjamin,   Washburn 

(Ind.),  Williams  (Ind.),  Van  Horn  (Mo.),  Trimble 

(Tenn.),    Pomeroy,  Donnelly,  Koontz,  Maynard, 

and  Shellabargcr. 

The  Speaker  stated  that  he  could  not  consent 
that  his  constituents  should  be  silent  on  so  grave 
an  occasion  ,  and  therefore,  as  a  member  of  the 
House,  he  voted  yea. 

The  vote  resulted — ^yeas,  126 ;  nays,  47,  as  fel- 
lows : — 


VKA8. 

Allison, 

jriswold. 

'aine. 

Ames, 

Halsey, 

Perhani, 

A'lderson, 

Harding, 

Peters, 

Arnell, 

Hi-by, 

Pike, 

Ashley  (Nev.), 

Hill, 

Pile, 

Ashley  (Oaio), 

Hooper, 

Plants. 

Bailey, 

Hopkins, 

Poland, 

Baker,    t 

Hubbard  (la.). 

Polsley, 

Baldwin, 

Hubbard  (W.Va.) 

Price, 

Banks, 

Hnlburd, 

Raum. 

Beaman, 

Hunter, 

Robertson, 

Beatty, 

In<i:er8f)ll, 

Sawyer, 

Beuton, 

Jenckes, 

Sche'nck, 

Bingham, 

Judd, 

Scotield, 

Blaine, 

.Tnlian, 

Seyle, 

Blair. 

K^lley, 

ShanliS, 

Boutwell, 

Kelscy, 

Smith, 

Bromwell, 

Ketcham, 

Spalding, 

Broomall, 

Kitchen, 

Starkweather, 

Bucklaud, 

Lnflin, 

Stevens  (N.  H.), 

Butler, 

Lawrence  (Pa.), 

Stevens  (Pa.), 

Cake, 

Lawrence  (Ohio), 

Stokes, 

Churchill, 

Lincoln, 

Taffpe, 

Clarke  (f)hio), 

Loan, 

Tavlor, 

Clarke,  (Kan.), 

Logan, 

Trowbridge, 

Cobb, 

Lou  abridge, 

Twitchell, 

Cobnrn, 

Lynch, 

Upson, 

Cook, 

Mallory. 

Van  Aernam. 

Cornell, 

Marvin, 

Van  Horn  (N.Y.), 

Covode, 

McCarthy, 

Vsn  Wyck, 

Cullnm, 

McClnrg, 

Ward, 

Dawes, 

Mercur, 

Washburn  (Wis.), 

Dodge, 

Miller, 

Washliurne  (HI), 

DriL'ZS, 

Moore, 

Washijurn  (Mass) 

Eckk-y, 

Moorhead, 

Welker, 

Esf'^leston, 

Morrell, 

Williams  (Pa.), 

Eliot. 

Mnllius, 

Wilson  flowa). 

Finisworth, 

Myers, 

Wilson  (Ohio), 

Ferris, 

Newcomb, 

Williams  (Pa.), 

Perry, 

Nunn. 

Windom, 

Fields, 

OXeill, 

Woodbridge, 

Gravely, 

Orth, 

NAYS. 

And  Speaker-126. 

Adams, 

Grove  r. 

'Niblack, 

Archer, 

Haight, 

Nicholson, 

Axtell, 

Holman, 

Phelps. 

Barnes, 

Hotchkiss, 

Pruvn, 

Barnum, 

Hubbard  (Conn.), 

Randall, 

Beck, 

Humphrey, 

Ross, 

Boyer, 

John<on, 

Sitgreaves, 

Brooks, 

Jones, 

Stewart, 

Burr, 

Kerr, 

Stone, 

Gary, 

Knott, 

Taber, 

Cha"nler, 

Marshall. 

Trimble  (Ky.), 

Ekiridge, 

McCormick, 

Van  Auken, 

Fos, 

McCuUough, 

Van  Trump, 

GetZ, 

Morjjan, 

Wood, 

Glosshrenner. 

Morrissey, 

Woodward— 41. 

Golluday, 

Muugeu,' 

The  announcement  of  the  result  elicited  no 
manifestation,  but  the  immense  audience  which 
had  filled  the  galleries  and  corridors  all  the  day, 
gradually  dispersed  till  it  was  reduced  to  less  than 
one-fourth  its  original  number. 

Mr.  Stevens  moved  to  reconsider  the  vote  by 
which  the  resolution  was  agreed  to,  and  also 
moved  to  lay  the  motion  to  reconsider  on  the 
table. 

The  latter  motion  was  agreed  to,  this  being  the 
parliamentary  mode  of  making  a  decision  final. 

Mr.  Stevens  then  moved  the  following  resolu- 
tion : — 

Resolved,  That  a  committee  of  two  be  appointed  to 
go  to  the  Senate,  and  at  the  bar  thereof,  in  the  name 
of  the  House  of  Representatives  and  of  all  the  people 
of  the  United  States,  to  impeach  Andrew  Joliusoa, 
President  of  the  United  States,  of  high  crimes  and 
misdemeanors,  and  acquaint  the  Senate  that  tbe 
House  of  Representatives  will,  in  due  time,  exhibit 
particular  articles  of  impeachment  against  him,  and 
make  good  the  same,  and  that  the  committee  do  de- 
mand that  the  Senate  take  the  order  for  the  appear- 
ance of  said  Andrew  JoUaaoa  to  answer  to  8aid  iiu- 
peacbment. 
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Second,  lie^olved,  that  a  committee  of  eeven  be  ap- 
pointed to  prepare  and  report  articles  of  irapeach- 
ncnt  afrainst  Andrew  Johnson,  President  of  the 
United  States,  with  power  to  send  for  persons,  papers 
and  records,  and  to  take  testimony  under  oatb. 

The  Democratic  members  attempted  to  resort 
to  fillibustering,  but  were  cut  off,  after  an  in- 
effectual  effort,  by  a  motion  to  suspend  the  rtiles, 
go  as  to  bring  the  House  immediately  to  a  vote  on 
the  resolutions.  The  rules  were  suspended,  and 
the  resolutions  were  adopted.  Yeas,  12i;  nays, 
42. 

The  Speaker  then  announced  the  two  com- 
mitees  as  follows: — 

Committee  of  two  to  announce  to  the  Senate 
;3ie  action  of  the  House — Messrs.  Stevens  (Pa.), 
ind  Bingham  (Ohio.) 

The  committee  of  seven  to  prepare  articles  of 
•m'peachment,  consists  of  Messrs.  Boutwell 
{Mass.),  Stevens  (Pa.),  Bingham,  (Ohio),  Wilson, 
(la.),  Logan,  (111.),  Julian,  (Ind.),  and  Ward 
(N.  Y.) 

The  House  at  twenty  minutes  past  sis  ad- 
journed. 

Impeacbment  XJnder  the  Constitution. 

The  views  and  opinions  of  the  fathers  of  the 
Republic  on  the  subject  of  impeaching  and  re- 
moving from  office  the  Executive  of  the  govern- 
ment, may  be  readily  gathered  from  the  following 
debate  in  the  Federal  Convention: — 

In  the  Convention  which  formed  the  Constitu- 
tion of  the  United  States,  on  June  2,  1787,  Mr. 
Williamson,  seconded  by  Mr.  Davie,  moved  that 
the  President  bo  removed  on  impeachment  and 
conviction  of  malpractice  or  neglect  of  duty, 
which  was  agreed  to. 

On  July  20,  Mr.  Pinckney  and  Mr.  Gouvemeur 
Morris  moved  to  strike  out  this  provision.  Mr. 
Pinckney  observed  that  the  President  ought  not 
to  be  impeachable  while  in  office. 

Mr.  Davie  said: — If  he  be  not  impeachable  while 
in  office,  he  will  spare  no  efforts  or  means  what- 
ever to  get  himself  re-elected.  He  considered 
this  as  an  essential  security  for  the  good  behavior 
of  the  Executive.  Mr.  Williamson  concurred  in 
making  the  Executive  impeachable  while  in  office. 

Mr.  Gouverneur  Morris  said:— He  can  do  no 
ciiminal  act  without  coadjutors,  who  may  be  pun- 
ished. In  case  he  should  be  re-elected  that  will 
be  a  sufficient  proof  of  his  innocence.  Besides, 
who  is  to  impeach?  Ts  the  impeachment  to  suspend 
hisjunclions?  If  it  is  not,  the  mischief  will  go  on. 
If  it  is,  the  impeachment  will  be  nearly  equiva- 
lent to  a  displacement,  and  will  render  the  Exe- 
cutive dependent  on  those  who  are  to  impeach. 

Colonel  Mason  remarked:— No  point  is  of  more 
importance  thau  that  the  right  of  impeachmeut 
sliould  be  continued.  Shall  any  man  be  above 
justice?  Above  all,  shall  that  man  be  above  it 
■who  can  commit  the  most  extensive  injustice? 
When  great  crimes  were  committed,  he  was  for 
punishing  the  principal  as  well  as  the  coadjutors. 
TUero  had  been  much  debate  and  difficulty  as  to 


the  mode  of  choosing  the  Executive.  He  approved 
of  that  which  had  been  adopted  at  first,  namely, 
of  referring  the  appointment  to  the  National 
Legislature.  One  objection  against  electors  was 
the  danger  of  their  being  corrupted  by  their  can- 
didates, and  this  furnished  a  peculiar  reason  in 
favor  of  impeachments  while  in  office.  Shall  the 
man  who  has  practiced  corruption,  and  by  that 
means  procured  his  appointment  in  the  first  in- 
stance, be  suffered  to  escape  punishment  by  re- 
peating his  guilt? 

Dr.  Franklin  was  for  retaining  the  clause  as  fa- 
vorable to  the  Executive.  History  furnishes  one 
example  of  a  first  magistrate  being  brought  for- 
mally to  justice.  Everybody  cried  out  against 
this  as  unconstitutional.  What  was  the  practice 
before  this  in  cases  where  the  Chief  Magistrate 
rendered  himself  obnoxious?  Why,  recourse  was 
had  to  assassination,  in  which  he  was  not  only 
deprived  of  his  life,  but  of  the  opportunity  of 
vindicating  his  character.  It  would  be  the  best 
way,  therefore,  to  provide  in  the  Constitution 
for  the  regular  punishment  of  the  Executive 
where  his  misconduct  should  deserve  it,  and  for 
his  honorable  acquittal  where  he  should  be  un- 
justly accused. 

Mr.  Gouverneur  Morris  would  admit  corrup- 
tion and  some  other  few  offenses  to  be  such  as 
ought  to  be  impeachable;  but  he  thought  the 
cases  ought  to  be  enumerated  and  defined. 

Mr.  Madison  thought  it  indispensable  that  some 
provision  should  be  made  for  defending  the  com- 
munity against  the  incapacity,  negligence  or  per- 
fidy of  the  Chief  Magistrate.  The  limitation  ol 
the  period  of  his  service  was  not  a  sufficient  se- 
curity. He  might  lose  his  capacity  after  his  ap- 
pointment. He  might  pervert  his  administration 
into  a  scheme  of  peculation  or  oppression.  He 
might  betray  his  trust  to  foreign  powers.  The 
case  of  the  executive  magistracy  was  very  dis- 
tinguishable from  that  of  the  Legislature  or  any 
other  public  body  holding  offices  of  limited  dura- 
tion. It  could  not  be  presumed  that  all  or  even 
the  majority  of  the  members  of  an  assembly 
would  either  lose  their  capacity  for  discharsrin" 
or  be  bribed  to  bexray  their  trust.  Besides  the 
restraints  of  their  personal  integrity  and  honor, 
the  difficulty  of  acting  in  concert  for  purposes  of 
corruption  was  a  security  to  the  public.  And  if 
one  or  a  few  members  only  should  be  seduced 
the  soundness  of  the  remaining  members  would 
maintain  the  integrity  and  fidelity  of  the  body. 
In  the  case  of  the  executive  magistracy,  which 
was  to  be  administered  by  a  single  man,  loss  of 
capacity  or  corruption  was  more  within  the  com- 
pass of  probable  events,  and  either  of  them  might 
be  fatal  to  the  republic. 

Mr.  Pinckney  did  not  see  the  necessity  of  im- 
peachments. He  was  sure  they  ought  not  tQ 
issue  from  the  Legislature,  who  would,  in  that 
case,  hold  them  as  a  rod  over  the  Executive,  and 
by  that  means  effectually  destroy  hia  indepcnd- 
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enee.  His  revisionary  power,  in  particular,  would 
be  rendered  altogether  iueigQifieant. 

Mr.  Gerry  ur^ed  the  necessity  of  impeachment. 
A  good  magistrate  will  not  fear  them.  A  bad  one 
ought  to  be  kept  in  fear  of  them.  He  hoped  the 
maxim  would  not  be  adopted  here  that  the  Chief 
Magistrate  could  do  no  wrong. 

Mr.  Rufus  King  thought  that  unless  the  Execu- 
tive was  to  hold  his  place  during  good  behavior, 
he  ouglit  not  to  be  liable  to  impeachment. 

Mr.  Randolph  said  the  propriety  of  impeach- 
ments was  a  favorite  principle  with  him.  Guilt 
wherever  found,  ought  to  be  punished.  The  Ex- 
ecutive will  have  great  opportuuities  for  abusing 
his  power,  particularly  iu  time  of  war,  when  the 
military  force,  and  in  some  respects,  the  public 
money,  will  be  in  his  hands.  Should  no  punish- 
ment be  provided,  it  will  be  irregularly  inflicted 
by  tumults  and  insurrections. 

Dr.  Eranklia  mentioned  the  case  of  the  Prince 
of  Orange  during  the  late  war.  An  arrangement 
•was  made  between  France  and  Holland,  by 
•which  their  two  fleets  were  to  unite  at  a  certain 
time  and  place.  The  Dutch  fleet  did  not  appear. 
Everybody  began  to  wonder  at  it.  At  length  it 
was  suspected  that  the  Stadtholder  was  at  the 
bottom  of  the  matter.  This  suspicion  prevailed 
more  and  more.  Yet  as  he  could  not  be  im- 
peached, and  no  regular  examination  took  place, 
he  remained  in  his  oflice;  and  strengthening  his 
own  party,  as  the  party  opposed  him  became 
formidable,  he  gave  birth  to  the  most  violent 
animosities  and  contentions.  Had  he  been  im- 
peachable, a  regular  and  peaceable  inquiry  would 
have  taken  place,  and  he  would,  if  guilty,  have  j 
been  duly  punished;  if  innocent,  restored  to  the  , 
confidence  of  the  public.  I 

After  further  remarks  by  Mr.  King,  Mr  "Wilson 
and  Mr.  Pinckney,  Mr.  Gouverneur  Morris  saidliis 
opinion  had  been  changed  by  ihe  arguments 
used  in  the  discussion.  He  was  now  sensible  of 
the  necessity  of  impeachment,  if  the  Executive 
•was  to  continue  for  any  length  of  time  in  oflice. 
Our  Executive  was  like  a  magistrate  having 
a  hereditary  interest  in  his  office.  He  may  be 
bribed  by  a  greater  interest  to  betray  his  trust; 
and  no  one  would  say  that  we  ought  to  expose 
ourselves  to  the  danger  of'seeiug  our  first  magis- 
trate iu  toreign  pay,  without  being  able  to  guard 
against  it  by  displacins  him.  Oue  would  think 
the  King  of  England  well  secured  against  bribery. 
He  has,  as  it  were,  a  fee  simple  iu  the  whole 
kingdom.  Yet  Charles  II  was  bribed  by  Louis 
XIV.  The  Executive  ought,  theretore,  to  be  im- 
peaclicd  for  treachery.  Corrupting  his  electors 
and  incapacity  were  other  causes  of  impeach- 
ment. For  the  latter  he  should  be  punished,  not 
as  a  man,  but  as  an  officer,  and  punished  only  by 
degradation  from  his  office.  This  magistrate  is 
not  the  king,  but  the  prime  minister.  The  people 
are  the  king.  When  we  make  him  amenable  to 
justice,  however,  we  should  take  care  to  provide 
Bome  mode  that  will  not  make  him  dependent  on 
the  Legislature. 
On  the  Gth  day  of  September  the  clause  refer- 


ring to  the  Senate  the  trial  of  impeachment 
against  the  President,  for  treason  and  bribei'y,  was 
taken  up. 

Colonel  Mason  said: — Why  is  the  provision  re- 
strained to  treason  and  bribery  only?     Treason, 
as  defined  in   the   Constitution,    will    not  reach 
many  great  and  dangerous  olTenses.      Hastings  is 
not  guilty  of  treason.      Attempts  to  subvert  the 
Constitution  may  not  be  treason,  as  above  de- 
fined.     As  bills   of  attainder,    which  have  saved 
the  British  Constitution,   are  forbidden,  it  is  the 
more  necessary  to  extend  the  power  of  impeach- 
meuts.        He  moved    to    add,   after  "bribery," 
"  or  maladministration." 
Mr.  Gerry  seconded  him.     < 
Mr.  Madison  objected.      So  vague  a  term  will 
be  equivalent  to   a  tenure  during  the  pleasm-e  of 
the  Senate. 

Mr.  Gouverneur  Morris  remarked: — It  will  not 
be  put  in  force,  and  can  do  no  harm.  An  election 
ever}'  four  j^ears  will  prevent  maludmiuistration. 
Colonel  Mason  withdrew  "  maladministration" 
and  substituted  "other  high  crimes  and  misde- 
meanors against  the  State."  And  the  propositioQ 
as  amended  was  adopted. 

Mr.  Madison  objected  to  a  trial  of  the  President 
by  the  Senate,  especially  as  he  was  to  be  im- 
peached by  the  other  branch  of  the  Legislature, 
and  for  any  act  which  miglit  be  called  a  misde- 
meanor. He  would  prefer  the  Supreme  Court  for 
the  trial  of  in^cachments;  or,  rather,  a  tribunal 
of  which  that  should  form  a  part. 

Mr.  Gouverneur  Morris  thought  no  other  tribu- 
nal than  the  Senate  could  be  trusted.  The  Su- 
preme Court  were  too  few  in  number,  and  might 
be  warped  or  corrupted.  He  was  against  a  de- 
pendence of  the  Executive  on  the  Legislature, 
considering  legislative  tyranny  the  great  danger 
to  be  apprehended;  but  there  could  be  no  danger 
that  the  Senate  would  say  untruly,  on  their  oaths 
that  the  President  was  guilty  of  crimes  or  faults, 
especially  as  in  four  years  he  can  be  turned  out. 

After  some  further  debate,  the  clause  was 
amended  by  adding  the  words  "and  every  mem- 
ber shall  be  on  oath,"  and  as  adopted  reads  as  fol- 
lows:— 

"The  Senate  ot  the  United  States  shall  have 
power  to  try  all  impeachments,  but  no  person  shall 
be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present,  and  every  member 
shall  be  on  oath." 

Xlie  Sena,te  Notified. 

On  the  day  following  the  passage  of  the  Im- 
peachment Resolution  (Tuesday,  February  25), 
the  House  of  Representatives  officially  notified 
the  Senate  of  its  action. 

While  Senator  Garrett  Davis  (Ky.)  was  address- 
ing the  Chair,  the  Doorkeeper  announced  a  com- 
mittee of  the  House  of  Representatives,  and 
Messrs.  Stevens  and  Bingham  entered  and  stood 
facing  the  President  pro  tern.,  while  a  large  num- 
ber of  members  of  the  House  ranged  themselvea 
iu  a  scmi-cii'clc  behind. 
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When  order  was  restored,  Mr.  Stevens  read, 

in  a  firm  voice,  as  follows:— 

Mr.  President:— In  obedience  to  the  order  of  the 
House  of  Representatives,  we  have  appeared  before 
you ;  and  in  the  name  of  the  House  of  Kepresentatives 
and  of  all  the  people  of  the  United  States,  we  do  im- 
peach Andrew  Johnson,  President  of  the  United 
SlatPS,  of  hi^h  crimes  and  misdemeanors  in  office. 
And  we  further  inform  the  Senate  thnt  the  Ilonse  of 
Representitivps  will,  in  due  time,  exhibit  particular 
articles  of  impeachment  against  him,  and  make  good 
the  same.  And  in  their  name  we  demand  that  the 
Senate  take  due  order  for  the  appearace  of  the  said 
Andrew  Johnson  to  answer  to  the  said  impeachment, 
ti 
•    The  President  pro  tern.— The  Senate  will  take 

order  in  the  premises. 

Mr.  Stevens  was  then  furnished  with  a  chair, 
and  sat  in  the  spcft  whence  he  had  addressed  the 
Chair. 
Mr.  Howard  (Mich.)  addressed  the  Chair,  but 
Mr.  Davis  insisted  that  he  had  the  floor,  hav- 
ing o;iven  way  only  for  the  reception  of  a  message 
from  the  House. 

The  Chair  said  the  Senator  certainly  had  the 
floor. 

Mr.  Davis  said: — "Mr.  President,  I  was  about 
to  renew  my  remarks,  when  Mr.  Howard  asked 
•whether  this  was  not  a  question  of  privilesje?" 

The  Chau-  did  not  know  that  there  was  any  rtile 
about  it. 

Mr.  Davis. — Mr.  President,  no  question  of 
privilege. 

Mr.  Howard.— I  call  the  Senator  to  order, 
and  claim  that  this  is  a  privileged  question. 

The  President  pro  fe??i.— There  is  a  question  of 
order  raised,  which  the  Chair  will  submit  to  the 
Senate  for  its  decision. 
Mr.  Davis — I  will  just  ask — 
The  President /Jro  tem. — The  question  of  order 
must  be  settled  before  the  Senator  can  proceed. 

Mr.  Johnson— Mr.  President,  I  should  like 
to  know  what  the  question  of  order  is. 

The  President  pro /em. — The  question  is  whether 
the  Senator  must  give  way  to  a  privileged  ques- 
tion. 

Mr.  Howard  said  the  House  of  Representa- 
tives having  sent  a  committee  announcing  that  in 
due  time  they  will  present  articles  of  impeach- 
ment against  Andrew  Johnson,  President  of  the 
United  States,  and  asking  that  the  Senate  take 
order  in  reference  thereto,  the  message  of  the 
House  had  been  received,  and  the  subject-matter 
was  now  before  the  Senate,  and  his  contemplated 
motion  was  the  appointment  of  a  select  com- 
,  mittee  to  whom  it  should  be  referred,  and  he 
thought  that  was  a  question  of  privilege. 

Mr.  Davis  replied  that  he  had  given  way  in 
deference  to  the  universal  usage  established  by 
courtesy  between  the  two  Houses  for  the  recep- 
tion of  a  message  from  the  House.  When  that 
message  was  delivered,  he  had  a  right  to  resume 
the  floor,  and  the  Senator  could  not  take  it  from 
him  to  make  a  privileged  motion,  or  any  motion. 
Mr.  Edmunds  thought  the  Senator  from 
Kentucky  was  entitled  to  the  floor,  while  he  did 
not  admit  the  propriety  as  a  matter  of  taste,  or 
the  delicacy  of  his  insisting  upon  it.    (Laughter.) 


Mr.  Davis  preferred  to  settle  such  questions 
for  himself,  without  regard  to  the  Senator's 
opinion  or  judgment.  Had  he  been  asked  to  yield 
the  floor,  he  would  not  have  hesitated  for  an  in- 
stant, but  when  it  was  attempted  to  take  the 
floor  from  him,  he  denied  the  right  to  it;  and  the 
Chair  having  decided  in  his  favor,  he  would  now 
complete  his  remarks.  They  were  not  long, 
(Laughter.) 

Mr.  CoNNEss  hoped  the  Senator  from  Ken- 
tucky, always  contentions,  would  yield  his  ui> 
doubted  right  on  this  occasion. 

Mr.  Davis  said  it  must  first  be  decided  by  the 
Senate  whether  he  had  the  right  or  not,  and  then 
he  would  waive  or  not  as  seemed  proper. 

The  Chair  put  the  question,  and  the  Senate 
voted  to  allow  Mr.  Davis  to  continue. 

Mr.  Davis,  with  much  cheerfulness — I  now 
yield  the  floor  for  the  purpose  indicated  by  the 
Senator  from  Michigan.    (Laughter.) 

Mr.  Howard  (Mich.)  offered  the  following:^ 

Resolved,  That  the  message  of  the  House  of  Repr&- 
sentalives  relative  to  the  impeachment  of  Andrew 
Johnson,  President  of  the  United  States,  be  referred 
to  a  select  committee  of  seven,  to  consider  the  same 
and  report  thereon. 

Mr.  Bayard  (Del.)  had  no  objection  to  the 
resolution,  but  would  call  attention  to  the  fact 
that  this  was  a  mere  notice  that  the  House  of  Re- 
presentatives intended  to  impeach  the  President. 
Impeachment  could  not  be  acted  upon  until  ar- 
ticles of  impeachment  were  presented,  and  the 
Senate  had  no  authority  as  a  legislative  body  to 
act  in  relation  to  a  question  of  impeachment,  the 
Constitution  requiring  them  to  be  organized  into 
a  court,  with  the  Chief  Justice  President  when 
the  question  of  impeachment  came  before  them. 
Until  that  time  they  could  entertain  no  motion 
in  regard  to  the  fact ;  that  the  court  would  be 
called  upon  to  make  its  own  orders,  under  the 
Constitution  and  laws. 

Mr.  Howard  said  the  course  pointed  out  by 
the  Senator  was  not  according  to  the  precedent 
furnished  by  the  case  of  Judge  Peck,  in  the  year 
1830.  In  that  case,  according  to  the  journals  of 
the  Senate,  a  message  was  brought  from  the 
House  of  Representatives  by  Mr.  Buchanan  and 
Mr.  Henry  StoiTs,  two  of  their  members,  and 
was  in  the  following  words : — 

"Mr.  President:— We  have  been  directed,  in  the 
name  of  the  lloase  of  Representatives  and  of  all  the 
people  of  the  United  Scales,  to  impeach  James  U, 
Peck,  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of  Missouri,  of  high  misdemeanors  in 
office,  and  to  acquaint  the  Senate  that  the  lleuse  will 
iu  due  lime  exhibit  particular  articles  of  impeachment 
against  him,  and  make  good  the  same.  We  have  also 
been  directed  to  demand  that  the  Senate  take  order 
for  the  appearance  of  the  said  James  H.  Peck  to  an- 
swer to  said  impeachment,"  and  they  withdrew. 

"The  Senate  proceeded  to  consider  the  last  men- 
tioned message,  and,  on  motion  of  Mr.  Tazewell,  it 
was  resolved  tiiat  it  be  referred  to  a  select  committee, 
to  consist  of  three  members,  to  consider  and  repors 
thereon.  Ordered,  that  Mr,  Tazewell,  Mr.  Webster 
and  Mr.  Bell  be  the  committee." 

That  was  a  preliminary  proceeding,  and  this 
case  was  precisely  similar  to  it. 
Mr.  PoMEKOY  (Kan.)  said  the  mode  of  prelW 
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'minary  proceeding  had  always  been  precisely  the 
'iame  as  in  the  case  just  read.  When  the  mana- 
gers appeared  on  the  part  of  the  House  of  Repre- 
sentatives, they  presented  their  articles  to  the 
Court  of  Impeachment.  This,  however,  was  only 
the  presentation— stHe  notice  always  given  to  the 
Senate. 

Mr.  Johnson  (Md.)  had  no  doubt  the  mode  pro- 
posed by  the  Senator  from  Michigan  (Mr.  How- 
ard) was  proper.  He  believed  that  in  all  oreced- 
ing  cases,  a  committee  had  been  appointed  to  take 
into  consideration  the  message  received  from  the 
House,  and  to  recommend  such  measures  as  were 
deemed  advisable;  and  he  knew  no  reason  why 
that  should  not  be  done  here.  Perhaps,  however, 
it  would  be  more  advisable  to  delay  the  resolution 
for  a  day,  and  let  the  matter  be  disposed  of  by  the 
Senate. 

Mr.  CoNKi.iNG  (N.  Y.),  referring  to  the  case 
of  the  impeachment  by  the  Senate  of  Judge  Hum- 
phreys, of  Tennessee,  suggested  that  the  words 
"to  be  appointed  by  the  Chair,"  be  included  in 
the  resolution. 

Mr.  Howard  accepted  the  amendment. 

The  resolution  was  unanimously  adopted. 

Articles  of  Impeachment* 

Meanwhile  the  House  Committee  appointed  to 
draw  up  the  articles  of  impeacment  examined  nu- 
merous witnesses  and  proceeded  carefully  to  pre- 
pare the  charges  and  specifications  against  the 
Executive,  and  on  the  last  day  of  February  they 
reported  the  results  of  their  labors  as  follows: — 

Articles  exhibited  bp  the  House  of  Representatives  of 
the  United  States,  in  the  name  of  themsiives  ayid  all  the 
pevple  of  the  United  States,  against  Andrew  Johnson, 
I^rtsident  of  the  United  States,  as  viaintenance  and  stip- 
port  of  their  impeachment  against  him  for  high  crimes 
and  misdemeanor  in  office : — 

Article  1.  That  said  Andrew  Johnson,  President  of 
the  United  States,  on  the  21st  day  of  February,  in  the 
year  of  our  Lord,  1S6S,  at  Washington,  in  theVOistrict 
of  Columbia,  unmindful  of  the  hij;h  duties  of  his  oath 
of  office  and  of  the  requirements  of  the  Constitution, 
that  he  should  take  care  that  the  laws  be  faitfifully 
executed,  did  unlawfully,  in  violation  of  the  Consti- 
tntion  and  laws  of  the  United  States,  issue  an  order  in 
writint;  for  the  removal  of  Ed^vin  M.  Stanton  from 
the  otHce  of  Secretary  of  the  Department  of  War, 
said  Edwin  M.  Stanton  haviner  been,  therefor,  duly 
appointed  and  commissioned  by  and  with  the  advice 
and  consent  of  the  Senate  of  the  United  States  as 
each  Secretary;  and  said  Andrew  Johnson,  President 
of  the  United  States,  on  the  12th  day  of  Adpust,  in 
the  year  of  our  Lord  1S67,  and  dnriug  the  recess  of 
said  Senate,  having  suspended  by  his  order  Edwin  M. 
Stanton  from  said  office,  and  v/ithin  twenty  days  after 
the  first  day  of  the  next  meeting  of  said  Senate,  on 
the  12ih  day  of  December,  in  the  year  last  aforesaid, 
having  reported  to  said  Senate  such  suspension,  with 
the  evidence  and  reasons  for  his  action  in  the  case, 
and  the  name  of  the  person  designated  to  perform  the 
duties  of  such  office  temporarily,  until  the  nest  meet- 
ing of  the  Senate,  and  said  Senate  thereatterwards, 
on  the  13th  day  of  January,  iu  the  year  of  our  Lord 
1S6S,  having  duly  considered  the  evidence  and  reasons 
reported  by  said  Andrew  Johnson  for  said  suspen- 
sion, did  refuse  to  concur  in  said  suspension;  where- 
by and  by  force  of  the  provisions  of  an  act  entitled 
"an  ac'  regulating  the  tenure  of  civil  offices,"  pasted 
March  2,  1SC7,  said  Edwin  M.  Stanton  did  forthwith 
resume  the  functions  of  his  office,  whereof  the  said 
Andrew  Johnson  bnd  then  and  there  due  notice,  and 
the  said  Edwin  M.  Stanton,  by  reason  of  the  premises, 
on  said  2l8l  day  of  Febiuary,  was  lawfully  entitled  to 
hold  said  office  of  Secretary  for  the  Department  of 
War,  which  said  order  for  the  removal  uf  said  Edwin 


M.  Stanton   is,  in  sabstance,  as  follows,  that  is  to 
say:— 

ExEOtrrivi?  Mansion,  WASirrNOTON,  D.C.,  Feb.  21, 1868. 
—Sir :— By  virtue  of  the  power  and  authority  vc.'^ted  in  m^ 
as  President,  by  the  Constitution  and  laws  of  the  L'nitea 
States,  you  are  hereby  removed  from  the  office  of  Se- 
cretary for  the  Department  of  War,  and  your  functions  as 
such  ■svill  tenninate  upon  receipt  of  this  comrauuication. 
You  wi.ll  transfer  to  Brevet  Major-General  L.  'Ihomas, 
Adjutant-General  of  the  Array,  who  has  this  day  been  au» 
tliui  ized  and  empowered  to  act  ae  Secretary  of  War  ad  in. 
terini,  all  hooks,  papers  and  other  public  property  now  ia 
your  custody  and  charge.    Respectndlv,  yours, 

ANKilEW.IOUNSON. 

To  the  Hon.  E.  M.  Stanton,  Secretary  of  War. 

Which  order  was  unlawfully  issued,  and  with  intent 
then  are  there  to  violate  the  act  entitled  "An  act  re- 
gulating the  tenure  of  certain  civil  offices,"  passed 
March  2,  1S6T,  and  contrary  to  the  provisions  of  said 
act,  and  in  violation  thereof,  and  contrary  to  the  pro- 
visions of  the  Constitution  of  the  United  States,  and 
without  the  advice  and  consent  of  the  Senate  of  the 
United  States,  the  said  Senate  then  and  there  being  in 
session,  to  remove  said  E.  M.  Stanton  from  the  offico 
of  Secretary  for  the  Department  of  War,  v^hereby  said 
Andrew  Johnson,  I'  resident  of  the  L^nited  States,  did 
then  and  there  commit,  and  was  guilty  of  a  high  mia- 
demeauor  in  office. 

Article  2.  That  on  the  2f  st  day  of  February,  in  the 
year  of  our  Lord  ISCS,  at  Washington,  in  the  District 
of  Columbia,  said  Andrew  Johnson,  President  of  the 
United  States,  unmindful  of  the  h:gh  duties  of  his 
oath  of  office,  and  in  violation  of  the  Constitution  of 
the  United  States,  and  contrary  to  the  provisions  of 
an  act  entitled  "An  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  passed  March  2,  1S67,  without  the 
advice  and  consent  of  the  Senate,  then  and  there 
beine  in  session,  and  vi'ithout  authority  of  law,  did 
appoint  oneL.  Thomas  to  be  Secretary  of  War  ad  inte- 
rim, by  issuing  to  said  Lorenzo  Thomas  a  letter  of 
authority,  in  substance  as  follows,  that  is  to  say: — 

Executive  Mansion,  Washington,  D.  C,  Feb.  21,1868. 
—Sir:— The  Hon.  Edvviu  M.  Stanton  having  been  this  day 
removed  from  office  as  Secretory  of  the  Department  of 
War,  }ou  are  hereb.v  authorized  and  empowered  to  act  as 
Secretary  ot  War  ad  interim,  and  «  ill  immediately  enter 
upon  the  discharge  of  the  duties  pertaining  to  that  otVice. 
Mr.  Stanton  has  been  instructed  to  transfer  to  you  all  the 
records,  book.s,  papers  and  other  public  property  now  in  hia 
custody  and  charge.    RespectiMllv  vours, 

ANDREW  JOHNSON. 
To  Brevet   Major-General   Lorenzo   Thomas,   Adjutant- 
General  United  States  Army,  Washington,  D.  C. 

Whereby  said  Andrew  Johnson,  President  of  the 
United  States,  did  then  and  there  commit,  and  was 
guilty  of  a  high  misdemauor  in  office. 

Articles.  That  said  Andrew  Johnson,  President  of 
the  United  States,  on  the  21st  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-eight,  at  Washington  in  the  District  of  Colnm- 
bia,  did  commit,  and  was  guilty  of  a  high  misde- 
meanor in  office,  in  this:— That  without  authority  of 
law,  while  the  Senate  of  the  United  States  was  then 
nnd  there  in  session,  he  did  appoint  one  Lorenzo 
Tnomss  to  be  Secretary  for  the  Department  of  War, 
ad  interim,  without  the  advice  and  consent  of  the  Se- 
nate, and  in  violation  of  the  Constitution  of  the 
United  States,  no  vacancy  having  happened  in  said 
office  of  Secretary  for  the  Department  of  War  during 
the  recess  of  the  Senate,  and  no  vacancy  existing  in 
said  office  at  the  time,  and  which  said  appointment  so 
made  by  Andrew  Johnson  of  said  Lorenzo  Thomas  ia 
in  substance  as  follows,  that  is  to  say: — 

ExEorTivE  Mansion.  Washington,  D.  C,  Feb.  21, 1868. 
—Sir:— i'he  Hon.  E.  M.  Stanton  having  been  tliia  day  re- 
moved from  office  aa  Secretary  for  the  Department  of 
War,  you  are  hereby  autliorized  and  empowered  to  act  as 
Secretary  of  War  aa  interim,  and  will  immediately  enter 
upon  the  discharge  of  the  duties  pertaining  to  that  office. 
Mr.  Stanton  has  been  instructed  to  transfer  to  you  all  tho 
records,  books,  papers,  and  other  public  properti'  now  ia 
his  custody  and  charge.    RespectfuUv  j-oure, 

ANDREW  JOHNSON. 
To  Brevet  Major-General  L.  Thomas,   Adjutant-General 

United  States  Army,  Washington,  D.  C. 

Article  4.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmindful  of  the  high  duties  of  hi* 
office,  and  of  his  oath  of  office,  in  violation  of  the  Con- 
stitution and  laws  of  the  United  States,  on  tlie  2l8t 
day  of  February,  in  the  year  of  our  Lord  186S,  at 
Washington,  in  the  District  of  Columbia,  did  unlaw- 
fully conspire  with  one  Lorenzo  Thomas,  and  with 
other  persons  to  the  House  of  liepresentatives  un- 
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known,  with  intent,  by  intimidation  and  threats,  to 
hinder  and  prevent  Edwin  M.  Stnnton,  then  and  there, 
the  Secretary  for  the  Department  of  War,  duly  r.p- 
pointed  under  the  laws  of  the  United  States,  from 
holding  eaid  office  of  Secretary  for  the  Department  of 
War,  conlrnrj'  lo  and  in  violation  of  the  Constitution 
of  the  United  State?,  and  of  the  provisions  of  an  act 
entitled  "An  act  to  define  and  punish  certain  conspi- 
racies," approved  July  31,  1861.  v\'hereby  said  Andrew 
Johnson,  President  of  the  United  States,  did  then  and 
there  commit  and  was  guilty  of  high  crime  in  office. 

Article  5.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmindful  of  the  high  duties  of  his 
office  and  of  his  oath  ol  office,  on  the  21st  of  Febru- 
ary, in  the  year  of  our  Lord  one  thoFiSand  eisjht  hun- 
dred and  sixty-eight,  and  en  divers  others  days  and 
times  in  said  year  before  the  2Slh  day  of  said  Febru- 
ary, at  Wafhington,  in  the  District  of  Columbia,  did 
unlawfully  conspire  with  one  Lorenzo  Thomas,  and 
■with  other  persons  in  the  House  of  Representatives 
unknown,  by  force  to  prevent  and  hinder  the  exeim- 
tioD  of  an  act  entitled  "  An  act  regulating  the  tenure 
of  certain  civil  offices,"  paKsed  March  2.  lS67,andin  pur- 
Euauce  of  said  couspiracy,  did  attempt  to  prevent  E. 
M.  Stanton,  then  and  there  being  Secretary  for  the 
Department  of  War,  duly  anpointed  and  coramis- 
sioued  under  the  laws  of  the  United  States,  from  hold- 
ing said  office,  whereby  the  said  Andrew  Johnson, 
i'resident  of  the  United  Slates,  did  then  and  there 
commit  and  waa  guilty  of  hijrh  misdemeanor  in  office. 

Article  6.  That  Andrew  Johnson,  President  of  the 
United  States,  anmindful  of  the  duties  of  his  high 
office  and  of  his  oath  of  office,  on  the  21st  day  of  Feb- 
ruary, in  the  year  of  our  Lord  1SG3,  at  Washington, 
in  the  District  of  Columbia,  did  uniawfully  conspire 
with  one  Lorenzo  Thomas,  bv  force  to  seize",  take  and 
possess  the  property  of  the  United  States  at  the  War 
Department,  contra'ry  to  the  provisions  of  an  act  enti- 
tled "An  act  to  deline  and  punish  certain  conspira- 
cies," approved  July  31,  ISCl,  and  with  intent  to  vio- 
l»te  and  disregard  an  act  entitled  "An  act  regulating 
the  tenure  of  certain  civil  offices,"  passed  March  2, 
1S67,  whereby  said  Andrew  Johnson,  President  of  the 
United  States,  did  then  and  there  commit  a  high 
crime  in  office.  • 

Article  7.  That  said  Andrew  Johnson,  President  of 
the  United  Slates,  unmindful  of  the  high  duties  of 
his  office,  and  of  his  oath  of  office,  on  the  21st  dav  of 
February,  in  the  year  of  our  Lord  1S68,  and  on  divers 
other  days  in  said  year,  before  the  28th  day  of  said 
February,  at  Washington,  in  the  Districtof  C'olumoia, 
did  unlawfully  conspire  with  one  Lorenzo  Thomas  to 
prevent  and  hinder  the  execution  of  an  act  of  the 
iJuited  Ststes,  entitled  "An  act  regulating  the  tenure 
of  certain  civil  office,"  passed  March  2,  1S67,  and  in 
pursuance  of  said  conspiracy,  did  unlawfully  attempt 
to  prevent  Edwin  M.  Stanton,  then  and  there  being 
Secretary  for  the  Department  of  War,  under  the  laws 
of  the  United  States,  from  holding  said  office  to 
which  he  had  been  duly  appointed  and  commissioned, 
whereby  said  Andrew  Johnson,  President  of  the 
United  Stares,  did  there  and  then  commit  and  was 
guilty  of  a  high  misdemeanor  in  office. 

Article  8.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmindful  of  the  high  duties  of  his 
office,  and  of  his  oath  of  office,  on  the  21at  day  of  Feb- 
ruary, in  the  year  of  our  Lord,  1868,  at  Washington, 
in  the  District  of  Columbia,  did  unlawfully  conspire 
with  one  Lorenzo  Thomas,  to  seize,  take  and  possess 
the  property  of  the  United  States  in  the  War  Depart- 
ment, with  intent  to  violate  and  disregard  the  act  en- 
titled "An  act  regulating  the  tenure  of  certain  civil 
offices,"  passed  March  2,  lS(->7,  whereby  said  Andrew 
Johnson,  President  of  the  United  States,  did  then  and 
there  commit  a  hij;h  misdemeanor  in  oflice. 

Article  9.  That  said  Andrew  Johnson.  President  of 
the  United  States,  on  the  22d  day  of  February,  in  the 
year  of  our  Lord  1868,  at  Washington,  in  the 'District 
of  Columbia,  in  disregard  of  the  Constitution  and  the 
law  of  Congress  duly  enacted,  as  Commander-in-Chief, 
did  bring  before  himself,  then  and  there,  William  U. 
Emory,  a  Major-General  by  brevet  in  the  Army  of  the 
United  States,  actually  in  command  of  the  Depart- 
ment of  Washington,  and  the  military  forces  there- 
for, and  did  then  and  there,  as  Commander-in-Chief, 
declare  to,  and  instruct  said  Emory,  that  part  of  a 
hiw  of  the  United  States,  passed  March  2,  1867,  en- 
titled "  an  act  for  making  appropriations  for  the 
support  of  the  army  for  the  year  ending  June  SO, 
ISiJS,  and  for  other  purposes,"  especially  the  second 
section  ihtttot,  which  provides,  among  other  things, 


that  all  orders  and  instrnctlons  relating  to  militar  ' 
operations  issued  by  Ihe  President  and  Secretaf 
of  War,  shall  be  issued  through  the  General  of  tt.- 
Army,  and  in  case  of  his  inability,  through  the  next 
in  rank  was  unconstitutional,  and  in  contraven- 
tion of  the  commission  of  Emory,  and  therefore 
not  binding  on  him,  as  an  officer  in  the  Army  of 
the  United  States,  which  pai^  provisions  of  la*' 
had  been  therefore  duly  and  legally  promulgate- 
by  General  Order  for  the  government  and  direc- 
tion of  the  Army  of  the  United  States,  as  the  said 
Andrew  Johnson  then  and  there  well  kn?w,  with  in- 
tent thereby  to  induce  said  Emory,  in  his  ollicial  capa- 
city as  Commander  of  the  Department  of  \\  ashington, 
to  v|||late  the  provisions  of  said  act,  and  to  take  and 
receive,  act  upon  and  obey  such  orders  as  he,  the  said 
Andrew  Johnson,  might  make  and  give,  and  which 
should  not  be  issued  through  the  General  of  the  Army 
of  the  United  Slates,  according  to  the  provisions  of 
f  said  act,  whereby  said  Andrew  Johnson,  President  of- 
the  United  States,  did  then  and  there  commit,  and 
was  guilty  of  a  high  misdemeanor  in  office;  and  the 
House  of  Representatives,,  by  protestation,  saving  to 
themselves  the  liberty  of  exhibition,  at  any  time  here- 
after, any  further  articles  of  their  accusation  or  im- 
peachment against  the  said  Andrew  Johnson,  Presi- 
dent of  the  United  States,  and  also  of  replying  to  his 
answers,  which  will  make  up  the  articles  herein  pre- 
ferred against  him,  and  of  offering  proof  to  the  same 
and  every  part  thereof,  and  to  all  and  every  other  arti- 
cle, accusation  or  impeachment  which  shall  be  ex- 
hibited oy  them  as  the  case  shall  require,  do  demand 
that  the  said  Andrew  Johnson  may  ije  put  to  answer 
the  high  crimes  and  misdemeanors  in  office  hereia 
charged  against  him,  and  that  such  proceedings,  ex- 
aminations, trials  and  judgments  may  be  thereupon 
had  and  given  as  may  be  agreeable  to  law  and  justice. 

An  animated  debate  sprang  up  on  the  question 
of  the  adoption  of  the  above  articles,  which  was 
continued  until  March  2,  wlien  they  were  adopted, 
and  Speaker  Colfax  announced  as  managers  of 
the  impeachment  trial  on  the  part  of  the  House, 
Messrs.  Thaddeus  Stevens,  B.  F.  Butler,  John  H. 
Bingham,  George  S.  Boutwell,  J.  F.  Wilson,  T. 
Williams  and  John  A.  Logan. 

It  was  then  ordered  that  the  articles  agreed  to 
by  the  House  to  be  exhibited  in  its  name  and  ia 
the  name  of  all  the  people  of  the  United  States, 
against  Andrew  Johnson,  President  of  the  United 
States,  in  maintenance  of  the  impeachment 
agaiust  him  for  high  crimes  and  misdemeanors  in 
office,  be  carried  to  the  Senate  by  the  managers 
appointed  to  conduct  such  impeachment. 

Geiiera.1    Butler's   Supp!eineiita,ry    Ar* 
tide. 

On  the  2d  of  March,  General  Butler  proposed 
an  additional  article,  but  as  the  vote  on  the  pre- 
vious articles  was  taken  on  that  day,  final  action 
was  postponed  until  the  3d,  when  General  Butler 
again  reported  it,  remarking  that,  with  but  a 
single  exception,  the  managers  favored  the  adop- 
tion of  the  article.  He  strongly  urged  the  recep- 
tion of  the  charges  he  had  prepared,  saying: — 

"The  articles  already  adopted  presented  only 
the  bone  and  sinew  of  the  offenses  of  Andrew 
Johnson.  He  wanted  to  clothe  that  bone  and 
sinew  with  flesh  and  blood,  and  to  show  him 
before  the  country  as  the  quivering  sinner  that  he 
is,  so  that  hereafter,  when  posterity  came  to 
examine  these  proceedings,  it  might  not  have 
cause  to  wonder  that  the  only  offense  charged 
against  Andrew  Johnson  was  a  merely  technical 
one.  He  Avould  have  him  go  down  to  posterity 
as  the  representative  man  of  this  age,  with  a  label 
upon  him  that  would  stick  to  him  tbrough  all 
time." 
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'  The  article  was  adopted.  Yeas,  87;  nays, 
[  41— the  only  Kepublicans  votinj?  in  the  negative 
being  Messrs.  Ashley  (Nov.),  Coburn,  Griswold, 
Laflin,  Mallory,  Marvin,  Pomeroy,  Smith,  Wilson, 
(la.),  Wilson  (Ohio),  Windom  and  Woodbridge. 
This  article  was  made  the  tenth  on  the  list,  and 
Is  as  follows: — 

Article  10.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmindful  of  the  hi^h  dutieB  of  hi» 
high  office  and  the  dignity  and  proprieties  thereof, 
and  of  the  harmony  and  courtetsifs  which  ou<rht  to 
exist  and  be  maintained  betweeu  the  executive  and 
legii'lative  branches  of  the  Government  of  the  United 
States,  decigniug  and  intending  to  set  aside  the  right- 
ful authoriiies  and  powers  of  Congress,  did  attempt 
to  bring  into  disgrace,  ridicnle,  hatred,  contempt  and 
reproach,  the  Congress  of  the  United  States,  and  the 
several  bratjches  thereof,  to  imp.iir  and  destroy  the 
regard  and  respect  of  all  the  good  people  of  the  United 
States  for  the  Congress  and  the  legijihitive  power 
thereof,  which  all  officers  of  the  government  ought 
inviolably  to  preserve  and  maintain,  and  to  excite 
the  odium  and  resentment  of  all  good  people  of  the 
United  States  against  Congress  and  the  laws  by  it 
duly  and  cousiituiionally  enacted;  and  in  pureiinnce 
of  his  said  design  and  intent,  openly  and  publicly, 
and  before  divers  assemblages  of  citizens  of  the 
United  States,  convened  in  divers  parts  thereof,  to 
meet  and  receive  said  Andrew  JohnsDD  as  the  Chief 
Magistrate  of  the  United  States,  did,  on  the  eighteenth 
day  of  August,  in  the  year  of  our  Lord  one  thousand 
eighp  hundred  and  sixty-six,  and  on  divers  other  days 
and  times,  as  well  before  as  afterwards,  make  and  de- 
clare, with  a  lond  voice,  certain  iuieinperato,  inflam- 
matory and  scandalous  hnran?ues,  iind  therein  utter 
loud  threats  and  bitter  menaees.  as  well  against  Con- 
gress as  the  laws  of  the  United  States  duly  enacted 
thereby,  amid  the  cries,  jeers  and  laughter  of  the  mul- 
titvjdes  then  afserabled  in  hearing,  which  are  set  forih 
in  the  several  specifications  hereinafter  writieii,  in 
gabstance  aud  eflfcct,  that  is  to  say: — 

TUB   SPECII'IOATIOSS, 

"Specification  First.  In  this,  that  at  Wash'ngton, 
in  the  District  of  Columbia,  iu  the  Executive  Miuif^ion, 
to  a  committee  of  citizens  who  called  upon  the  Presi- 
dent of  the  United  States,  speaking  of  and  concern- 
ing the  Congress  of  the  United  States,  heretofore,  to 
Wit:— On  the  16th  day  of  August,  in  the  year  of  our 
Lord,  1866,  in  a  loud  voice,  declare  in  substance  and 
effect,  among  other  things,  that  ig  to  »ay:  — 

"  'So  far  as  the  Executive  Department  of  the  govern- 
ment is  concerned,  the  effort  has  been  made  to  restore 
the  Union,  to  heal  the  breach,  to  pour  oil  into  the 
wounds  which  were  consequent  npun  the  struggle, 
and,  to  Bpe:ik  in  a  common  ptUraee,  to  prepare,  as  the 
learned  and  wite  physician  \Vould,  a  plaster  healing 
in  character  and  co-exten»ive  with  the  wound.  We 
thought  and  we  think  that  we  had  partially  succeeded, 
bat  as  the  work  progresses,  ae  reconstruction  seemed 
to  le  taking  pl«ce,  and  the  country  was  becoming  re- 
united, we  found  a  disturbinK  and  moving  element 
opposing  it.  Iu  alluding  to  that  element  it  shall  go 
no  further  than  your  Convention,  and  the  distiu- 
eniithed  gentleman  who  has  delivered  the  report  of  the 
proceedings,  I  shall  make  no  reference  that  I  do  rot 
believe,  and  the  time  and  the  occasion  justify.  We 
have  witnessed  in  one  department  of  the  government 
every  endeavor  to  prevent  the  restoration  of  peace, 
harmony  and  union.  We  have  seen  hanging  upon  the 
verge  of  the  government,  as  it  were,  a  body  called  or 
■\Vhich  aisames  to  be  the  Congress  of  the  United  States, 
while  in  fact  it  is  a  Congress  of  only  part  of  the  States. 
We  have  seen  this  Con<:reB8  pre'.end  to  be  for  the 
Union,  when  its  every  step  and  act  tended  to  perpe- 
tuatedisunion  and  make  a  disruption  of  States  inevi- 
table. We  have  seen  Congress  gradually  encroach, 
•step  by  step,  upon  constitutional  rights,  and  violate 
day  after  day.  and  month  after  month,  fundamental 
principles  of  the  government.  We  have  seen  a  Con- 
gre^s  that  seemed  to  forget  that  there  was  a  limit  to 
the  sphere  aud  scope  of  legislation.  We  have  seen  a 
Cougrets  in  a  minority  assume  to  exercit^  power 
which,  if  allowed  to  be  coDsummatcd,  would  result  in 
despotism  or  monarchy  itself.' 

"Specification  Second.  In  this,  that  at  Cleveland, 
in  the  State  of  Ohio,  heretofore  to  wit:— On  the  third 
day  of  September,  in  the  year  of  our  Lord,  1866,  before 
a  public  asf-emblage  of  cilizens  and  others,  said  An- 
di"ew  Johnsou,  President  of  the  United  States,  speak- 


ing of  and  concerning  the  Congreis  of  the  United 
States,  did,  in  a  lond  voice,  declare  in  substance  and 
effect,  among  other  things,  that  is  to  say: — 

"  'I  will  tell  you  what  I  did  do— I  called  npon  yonf 
Congress  that  is  trying  to  break  up  the  government. 
In  conclusion,  beside  that  Congress  had  taken  much 
pains  to  poison  the  consiitnents  against  him,  what 
has  Congress  done?  Have  they  done  anything  to  re- 
store the  nniou  of  the  States?  No.  On  the  cimtrary, 
they  had  done  everything  to  prevent  it;  and  because. 
he  stood  now  where  he  did  when  the  Rebellion  com- 
menced, he  had  been  denounced  as  a  traitor.  Who 
had  run  greater  risks  or  made  greater  sacrifi'-es  than  , 
hftnself?  But  Congress,  factions  and  dumiiieering. 
had  undertaken  to  poison  the  minds  of  the  American 
people.' 

"  Specification  Third.  In  this  case,  that  at  St.  Louis, 
in  the  State  of  Missouri,  heretofore  to  wit :— On  theStll 
day  of  September,  in  the  year  of  our  Lord  1S06,  be- 
fore a  public  assemblage  of  citizens  and  others,  said 
Andrew  Johnson,  President  of  the  United  States, 
speaking  of  acts  concerning  the  Conirress  of  the 
United  States,  did,  in  a  lond  voice,  declare  in  sub- 
stance aud  effect,  among  other  things,  that  is  to 
say  :— 

"  Go  on  ;  perhaps  if  you  had  a  word  or  two  on  the 
subject  of  New  Orleans  you  might  understand  more 
about  it  than  you  do,  and  if  you  will  go  back  and  as- 
certain the  cause  of  the  riot  at  New  Orleans,  perhaps 
you  will  not  be  so  prompt  in  calling  out  "New 
Orleans."  If  you  will  take  up  the  riot  of  New 
Orleans  and  trace  it  back  to  its  source  and  its 
immediate  cause,  yon  will  find  ont  who  was  re- 
sponsible for  the  blood  that  was  shed  there.  If 
you  will  take  np  the  riot  at  New  Orleans  and  trace 
It  back  to  the  Kadical  Congress,  yon  will  find  that 
the  riot  at  New  Orleans  was  substantially  planned. 
If  you  will  take  up  the  proceedings  in  their  can- 
cuses  you  will  nuderstand  that  they  knew  that  a 
convention  was  to  be  called  which  was  extinct  by  its 
powers  having  expired  ;  that  it  was  said  that  the  in- 
tention was  that  a  new  government  was  to  oe  organ- 
ized, and  on  the  organization  of  that  government  the 
intention  was  to  enfranchise  one  portion  of  the  popn- 
latlon,  calicd  the  colored  population,  and  who  had 
been  emancipated,  and  at  the  same  time  disfr.an- 
chise  white  men.  When  you  clehign  to  talk  about  New 
Orleans  you  ought  to  understand  what  you  are  talking 
about.  When  yon  read  the  speeches  that  were  made, 
and  take  up  the  facts  on  the  Friday  and  Saturday  be- 
fore that  convention  sat,  you  will  find  that  speeches 
were  made  incendiary  in  their  character,  excitinj; 
that  portion  of  the  population— the  black  population 
— to  arm  themselves  and  prepare  for  the  shedding  of 
blood.  You  will  also  find  that  convention  did  assem- 
ble in  violation  of  law,  and  the  intention  of  that  con- 
vention was  to  supersede  the  organized  authorities  ia 
1  the  State  of  Louisian.i,  which  had  been  organized  by 
the  government  of  the  United  States,  and  every  man 
engaged  in  that  rebellion,  in  that  convention,  with  the 
intention  of  superseding  and  nptu'-niiia:  the  civil  go- 
vernment which  had  been  recognized  by  the  Govern- 
ment of  the  United  States.  1  say  that  he  was  a  traitor 
to  the  Constitution  of  the  United  State.'',  and  hence 
you  find  that  another  rebelliim  was  commenced,  hav- 
ing its  origin  in  the  Radic:il  Congress.  So  much  for 
the  New  Oi  leans  riot.  And  there  was  the  cau.-^e  and 
the  origin  of  the  blood  that  was  shed,  and  every  drop  of 
blood  that  was  shed  is  upon  their  skirts  aud  they  are 
responsible.  I  could  test  this  thing  a  little  closer,  but 
will  not  do  it  here  to-riight.  But  when  you  talk  abot^ 
the  causes  and  consequences  that  r^siiitcJ  from  i>ro- 
ceedinss  of  that  kind,  perhaps,  as  I  ttave  bcca  intro- 
duced here  and  you  have  provoked  questions  of  this 
kind,  though  it  does  not  provoke  me,  I  will  tell  you  a 
few  wholesome  things  that  have  been  diine  b^  this 
Radical  ConjMss  in  connection  with  New  Orleans  and 
the  extensiol^r  the  elective  franchise.  I  know  thai 
I  have  been  traduced  aud  abused.  I  kn»w  it  has' 
come  in  advance  of  me  here,  an  elsewhere,  that  I  have 
attempted  to  exercise  an  arbitrary  power  in  resi>liug  • 
laws  that  were  intended  to  be  forced  upon  the  govern- 
ment; that  I  had  exercised  that  pow%r;  that  I  had 
abandoned  the  party  that  elected  me,  and  that  I  wag 
a  traitor,  because  I  exercised  the  veto  power  in  at- 
tempting, and  did  arrest  for  a  time,  that  which  was 
called  a  "Freedmeii's  Bureau"  bill.  Yes,  that  I  was  a 
traitor.  And  I  have  been  traduced;  I  have  been  slan- 
dered;  I  have  been  maligned;  I  have  been  called 
Judas  Iscariot,  and  all  that.  Now,  my  countrymen, 
here  to-night,  it  is  very  easy  to  indulge  in  epithets ;  it 
is  easy  to  call  a  man  a  Judas,  and  cry  out   traitor^ 
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but  when  he  is  called  upon  to  give  arguments 
and  fiicts  he  is  very  often  fouud  wanting.  Judas 
Iscariot— Judas  1  There  was  a  Judas,  and  he 
was  one  of  the  twnlve  Apostles.  O,  yes,  the  twelve 
Apostles  had  a  Christ,  and  he  never  could  have  had  a 
Judas  unless  he  had  twelve  Apostles.  If  I  have  played 
the  Jnd:i8  who  has  been  my  Christ  that  I  have  played 
the  Juflas  with?  Was  it  Thad.  Stevens?  Was  it 
Wendell  Phillips?  Was  it  Charles  Suraner?  Thev  are 
the  men  that  stop  and  compare  themselves  with  the 
Savior,  and  everybody  that  differs  with  them  in  opi- 
nion, and  tries  to  stay  and  arrest  their  diabolical  and 
nefarious  policy  is  to  be  denounced  as  a  Jnda».  Well, 
let  me  sav  to  you,  if  yon  will  stand  by  me  in  this  ac- 
tion, if  you  will  stand  by  me  in  tryins  to  give  the 
people  a  fair  chance— soldiers  and  citizen*— to  partici- 
pate in  these  offices,  God  be  willing,  I  will  kick 
them  out.  I  will  kick  them  out  just  as  fast  as  I  can. 
Let  me  say  to  you,  in  concluding,  that  what  I  have 
Baid  is  what  I  intended  to  say ;  I  was  not  provoked  into 
this,  and  care  not  for  their  menaces,  the  taunts  and 
the  jeers.  I  care  not  for  threats,  I  do  not  intend  to  be 
bullied  by  euemies,  nor  overawed  by  my  friends.  Bat, 
God  willing',  with  your  help,  I  will  veto  their  measures 
whenever  any  of  them  come  to  me.' 

"  Which  said  utterances,  declarations,  threats  and 
haranfifues,  highly  censurable  m  any,  are  pecnliafly 
indecent  and  unbecoming  in  the  Chief  Magistrate  of 
the  United  Slates,  by  means  whereof  the  said  Andrew 
Johnson  h;is  brought  the  high  office  of  the  President 
of  the  United  States  into  contempt,  ridicule  and  dis- 
grace, to  the  great  scandal  of  all  good  citizens, 
whereby  said  Andrew  Johnson,  President  of  the 
United  States,  did  commit,  and  was  then  and  there 
guilty  of  a  high  misdemeanor  iu  office. 

The  Eleventh  Article. 

On  the  same  day  Mr.  Bingham  offered  still 
another  article,  stating  that  it  had  received  the 
unanimous  vote  of  the  managers,  and  he  moved 
the  previous  question  on  its  adoption.  After 
slight  objections  from  Messrs.  Brooks  and  Eld- 
ridge  it  was  adopted  by  the  same  vote  as  the 
previous  articles. 

Article  11.  That  the  said  Andrew  Johnson,  President 
Of  the  United  States,  nnmiudful  of  the  high  duties  of 
his  office  and  his  oath  of  office,  and  in  disregard  of 
the  Constitution  and  laws  of  the  United  States,  did, 
heretofore,  to  wit:— On  the  ISth  day  of  August,  1S66, 
Bt  the  city  of  Washington,  and  in  the  District  of  Co- 
lumbia, by  public  speech,  declare  and  affirm  in  sub- 
stance, that  the  Thirty-ninth  Congress  of  the  United 
States  was  not  a  Congress  of  the  United  States  autho- 
rized by  the  Constitution  to  exercise  legislative  power 
under  the  same,  but  on  the  contrary,  was  a  Congress 
of  only  part  of  the  States,  thereby  denying  and  intend- 
ing to  deny,  that  the  legislation  of  said  Congress  was 
valid  or  obligatory  upon  him,  the  said  Andrew  John- 
eon,  except  in  so  far  as  he  saw  tit  to  anpiove  the  same, 
and  also  thereby  denying  the  power  of  the  said  Thirty- 
ninth  Congressto  propose  amendments  to  the  Consti- 
tution of  the  United  States.  And  in  pursuance  of  said 
declaration,  the  said  Andrew  Johnson,  President  of  the 
United  Sl;ate?,  afterwards,  to  wit:— On  the  21st  day  of 
February,  1863,  at  the  city  of  Washington,  D.  C,  did, 
unlawfully  aud  in  disregard  of  the  requirements  of  the 
Constitution  that  he  should  take  care  that  the  laws  be 
faithfully  executed,  attempt  to  prevent  the  execution  of 
«n  act  entitled  "An  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  passed  March  2,  1S5T,  by  unlawfully 
flevising  aud  contriving  and  attempting  to  devise  and 
contrive  means  by  which  he  shouM  prevent  Edwin  M. 
^tauton  from  forthwith  resuming  the  functions  of  the 
fllBce  of  Secretary  for  th«  Department  of  War,  not- 
withstanding the  refusal  of  the  SenajJJ  to  concur  in 
the  suspension  theretofore  made  by  tneBaid  Andrew 
aohnsou  ol  said  Edwin  M.  Stanton  from  said  office  ot 
Secretary  tor  the  Department  of  War;  and  also  by 
farther  nnlawfully  devising  and  contriving,  and  at- 
tempting to  devise  and  contrive  means  then  and  there 
to  prevent  the  execution  of  an  act  entitled  "An  act 
making  aoproDriatious  for  the  support  of  the  army  for 
the  tisciil  year  ending  June  30,  1S68,  and  for  other  pur- 
poses," approved  March  20.  1S67.  And  also  to  pre- 
vent the  execution  of  an  act  entitled  "An  act  to  pro- 
vide for  the  more  efficient  government  of  the  Rebel 
States,"  passed  March  2,  1357.  Whereby  the  said  .An- 
drew Johnson,  President  of  the  United  States,  did 
then,  to  wit,  oc  the  2l3t  day  of  Februarj,  l^iSS,  at  the 


city  of  Washington,  commit  and  was  gnilty  of  a  high 
misdemeanor  in  office.  f 

Impeachment    Articles    Kead    to    the 
Senate. 

On  the  4th  of  March,  1868,  at  five  minutes  past 
one  o'clock,  members  of  the  House  entered  the 
Senate,  preceded  by  the  Sergeant-at-Arms  of  tho 
Senate.  As  they  stepped  inside  the  bar  of  the 
Senate,  the  Scrgeant-at-Arms  announced,  in  a 
loud  voice,  "The  M.tnagers  of  the  House  of  Re- 
presentatives, to  present  articles  of  impeach- 
ment." The  managers  walked  to  the  front  part 
of  the  Senate  Chamber,  close  to  the  President's 
desk,  and  took  seats,  while  the  members  of  the 
House  ranged  themselves  around  the  seats  of  the 
Senators. 

After  silence  was  restored,  Mr.  Bingham  arose 
and  said,  holding  the  articles  in  his  hand : — "The 
Managers  of  the  House  of  Representatives,  by 
order  of  the  House  of  Representatives,  are  ready 
at  the  bar  of  the  Senate,  if  it  will  please  the 
Senate  to  hear  them,  to  present  the  articles  of 
impeachment,  in  maintenance  of  the  impeach- 
ment preferred  against  Andrew  Johnson,  Presi- 
dent of  the  United  States,  by  the  House  of  Repre- 
sentatives." 

Hon.  B.  F.  Wade,  President  of  the  Senate, 
then  said: — "The  Sergeant-at-Arms  will  make 
proclamation." 

The  Sergeant-at-arms  then  said: — "Hear  ye! 
hear  ye!  hear  ye!  All  persons  are  commanded 
to  keep  silence,  on  pain  of  imprisonment,  while 
the  House  of  Representatives  is  exhibiting  to  the 
Senate  of  the  United  States,  articles  of  impeach- 
ment against  Andrew  Johnson,  President  of  the 
United  States." 

Mr.  Bingham  then  rose  and  commenced  rea^ 
ing  the  articles. 

Every  person  kept  perfectly  still  while  Mr. 
Bingham  was  reading  the  articles.  The  galleries 
were  closely  packed,  and  hundreds  of  people 
stood  in  the  halls  and  corridors,  unable  to  get 
even  a  glimpse  of  the  inside  proceedings. 

At  the  conclusion  of  the  reading  of  the  articles, 
which  occupied  thirty  minutes,  President  Wade 
said: — "The  Senate  will  take  due  order  and  cog- 
nizance of  the  articles  of  impeachment,  of  which 
due  notice  will  be  given  by  the  Senate  to  the 
House  of  Representatives." 

The  House  then  withdrew,  with  Mr.  Dawes  as 
Chairman  of  the  House  Committee  of  the  Whole 
on  the  State  of  the  Union,  to  the  hall  of  the 
House. 

Opening^  of  the  Trial* 

On  the  day  following  the  presentation  of  the 
articles  of  impeachment  to  the  Senate,  the  trial 
was  formally  opened.  At  the  conclusion  of  the 
morning  hour.  Vice  President  Wade  announced 
that  all  legislative  and  executive  business  of  ths 
Senate  is  ordered  to  cease,  for  the  purpose  of  pro- 
ceeding to  business  connected  with  the  impeach- 
ment of  the  President  of  the  United  States.  Tha 
chair  is  vacated  tor  that  purpose. 

The  Chief  Justice  then  advanced  up  the  aisle, 
clad  in  hia  official  robe,  assisted  by  Mr.  Pomeroy, 
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cBaii-man  of  the  committee  appointed  for  that 
purpose,  with  Judge  Nelson,  of  the  Supreme 
Court,  on  his  right ;  Messrs.  Buckalew  and  Wil- 
son, the  other  members  of  the  committee,  bring- 
ing up  the  rear,  with  members  of  the  House,  who 
stood  behind  the  bar  of  the  Senate. 

The  Chief  Justice,  having  ascended  to  the  Pre- 
rident's  chair,  said,  in  a  measured  and  impressive 
voice: — 

"Senators — In  obedience  to  notice,  I  have  ap- 
peared to  join  with  you  in  forming  a  Court  of 
Impeachment  for  the  trial  of  the  President  of  the 
United  States,  and  I  am  now  ready  to  take  oath." 

Oa.tIi  of  tlie  Chief  Justice. 

The  following  oath  was  then  administered  to 
the  Chief  Justice  by  Judge  Nelson: — 

"I  do  solemnly  swear  that  in  all  things  appertaining 
to  the  trial  ofttie  impeachment  of  Andrew  Johnson, 
President  of  the  United  States,  1  will  do  impaiti:il 
justice,  according  to  the  Constitution  and  laws.  So 
help  me  God." 

The  Chief  Justice  then  said: — Senators,  the  oath 
will  now  be  administered  to  the  Senators  as  they 
will  be  called  by  the  Secretary  in  succession, 

Xlie  Senators  S^v^orn* 

The  Secretary  called  the  roll,  each  Senator  ad- 
vancing in  turn  and  taking  the  oath  prescribed  in 
the  rules  as  given  above,  The  only  Senators  ab- 
eent  were  Doolittle  (Vt.),  Patterson  (N.  H.), 
Saulsbury  (Del.)  and  Edmunds  (Vt.) 

Kou.  B.  F.  Wade  Challeng^ed. 

When  the  name  of  Senator  Wade  was  called, 
Mr.  Hendricks  rose  and  put  the  question  to 
the  presiding  ofBcer,  whether  Senator  from  Ohio, 
being  the  person  who  would  succeed  to  the  Pre- 
sidential office,  was  entitled  to  sit  as  a  judge  in 
the  case. 

Remarks  of  ITIr*  Sherman. 

Mr.  Sherman  argued  that  the  Constitution  it- 
self settled  that  question.  It  provided  that  the 
presiding  officer  should  not  preside  on  the  trial  of 
the  President,  but  being  silent  as  to  his  right  to 
be  a  member  of  the  court,  it  followed  by  impli- 
cation that  he  had  the  right  to  be  a  member  of  the 
court,  each  State  was  entitled  to  be  represented 
by  two  Senators. 

The  Senate  had  already  seen  a  Senator  who  was 
related  to  the  President  by  marriage  take  the 
oath,  and  he  could  see  no  difference  between  in- 
terest on  the  groimd  of  affinity  and  the  interest 
which  the  Senator  from  Ohio  might  be  supposed 
to  have.  Besides,  the  Senator  from  Ohio  was  only 
t^e  presiding  officer  of  the  Senate  pro  tempore,  and 
might  or  might  not  continue  as  such  to  the  close 
of  these  proceedings.  He,  therefore,  hoped  that 
the  oath  would  be  administered  to  the  Senator 
from  Ohio. 

Reverdy  Johnson's  Vieivs* 

Mr.  Johnson  (Md.)  assimilated  this  case  to  an 
ordinary  judicial  proceeding,  and  reminded  the 
Senate  that  no  judge  would  be  allowed  to  sit  in 


a  case  where  he  holds  a  direct  interest.  Was  il 
right,  he  said,  to  subject  a  Senator  to  such  great 
temptation — the  whole  Executive  power  of  the 
nation,  with  twenty-five  thousand  dollars  a  year? 
Hesubmitted,therefore,thatit  was  due  to  the  cause 
of  impartial  justice  that  such  precedent  should 
not  be  established  as  would  bring  the  Senate  in 
disrepute.  Why  was  it  that  the  Chief  Justice 
now  presided?  It  was  because  the  fathers  of  the 
republic  thought  that  he  who  was  to  be  entitled 
to  benefits  should  not  be  permitted  ever  to  pre- 
side where  he  could  only  vote  in  case  of  a  tic  vote. 
He  did  not  know  that  the  question  could  be  de- 
cided at  once.  It  was  a  grave  and  important 
question,  and  would  be  so  considered  by  the 
country,  and  he  submitted  whether  it  was  not 
proper  to  postpone  its  decision  till  to-morrow,  in 
order,  particularly,  that  the  precedents  of  the 
English  House  of  Lords  might  be  examined.  He 
moved,  therefore,  that  the  question  be  postponed 
till  to-morrow. 

Mr.  Davis  (Ky.)  argued  that  the  question  was 
to  be  decided  on  principle,  and  that  principle  wa8 
to  be  found  in  the  Constitution.  It  was  thought 
the  man  who  was  to  succeed  the  President  in 
case  of  removal  from  office  should  not  take  part 
in  the  trial  of  the  President.  If  the  case  of  Mr. 
Wade  did  not  come  within  the  letter  of  the  Con- 
stitution, it  did  come  clearly  within  its  principie 
and  meaning. 

Mr.  Morrill  (Me.)  argued  that  there  was  no 
party  before  the  court  to  make  the  objection,  and 
that  it  did  not  lie  in  the  province  of  one  Senator 
to  raise  an  objection  against  a  fellow  Senator. 
When  the  party  appeared  here,  then  objection 
could  be  made  and  argued;  but  not  here  and  now. 
It  seemed  to  him  that  there  was  no  option  and 
no  discretion  but  to  administer  the  oath  to  all 
the  Senators. 

Mr.  Hendricks  (Ind.)  argued  that  it  was  in- 
herent in  a  court  to  judge  of  its  own  qualifica- 
tion, and  it  was  not  for  a  Senator  to  present  the 
question.  It  was  for  the  court  itself  to  deter- 
mine whether  a  member  claiming  a  seat  in  the 
court  was  entitled  to  it;  therefore,  the  question 
was  not  immaturely  made.  The  suggestion  of 
Senator  Sherman  that  Senator  Wade  might  not 
continue  to  be  President  of  the  Senate,  was  no 
answer  to  the  objection.  When  he  should  cease 
to  be  the  presiding  officer  of  the  Senate  he  could 
be  sworn  in,  but  now,  at  this  time,  he  was  in- 
competent. 

In  the  case  of  Senator  Stockton,  of  New  Jersey, 
the  question  had  been  decided.  There  it  was 
held  that  the  Senator,  being  interested  in  the  re- 
sult of  the  vote,  had  no  right  to  vote.  One  of 
the  standins  rules  of  the  Senate  itself  was,  that  no 
Senator  should  vote  where  he  had  an  interest  in 
the  result  of  the  vote,  but  in  his  judgment  the 
constitutional  ground  was  even  higher  than  the 
question  of  interest.  The  Vice  President  was  not 
allowed,  by  the  Constitution,  to  keep  order  in  the 
Senate  during  an  impeachment  trial.  He  hoped 
he  need  not  disclaim  any  personal  feeling  in  the 
matter.  He  made  the  point  now  because  he 
thought  the  Constitution  itself  had  settled  it  that 
no  man  should  help  to  deprive  the  President  of 
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his  office  wheu  that  man  himself  waa  to  fill  the 
office.  He  hoped  that,  in  view  of  the  importance 
of  the  question,  the  motion  made  by  the  Senator 
from  Maryland  would  prevail. 

Mr.  Williams  (Ore.)  held  that  the  objection 
Was  entirely  immature.  If  this  body  was  the  Se- 
nate, then  the  presiding  officer  of  the  Senate 
should  preside,  and  if  it  was  not,  was  there  any 
court  organized  to  decide  the  question?  He 
never  heard  that  one  juror  could  challenjje  an- 
other juror,  or  that  one  judge  could  challenge 
another  judge.  Had  a  court  ever  been  known  to 
adopt  a  rule  that  a  certain  member  of  it  should 
or  should  not  participate  in  its  proceedings.  It 
■was  a  matter  entirely  for  the  judge  himself. 

Mr.  Davis  asked  the  question  whether,  if  a  Vice 
President  came  here  to  present  himself  as  a  mem- 
ber of  the  court,  the  court  itself  could  not  ex- 
clude him  ? 

Mr.  Williams  did  not  think  that  a  parallel 
case,  for  by  the  very  words  of  the  Constitution 
the  Vice  President  was  excluded.  It  did  not 
follow  that  because  this  court  was  organized  as 
the  Constitution  required,  a  Senator  having  any 
interest  would  participate  in  the  trial.  He  might, 
■when  the  time  came  on  for  trial,  decline  to  par- 
ticipate. If  any  Senator  should  insist,  notwith- 
Btanding  the  rule  of  the  Senate  referred  to,  on  his 
right  to  vote,  even  on  a  question  where  he  had 
on  interest,  he  had  a  constitutional  right  to  do  so. 
Mr.  Fessenden  (Me.)  suggested  that  the 
administration  of  the  oath  to  the  Senator  from 
Ohio  be  passed  over  for  the  present  untU  all  the 
otlier  Senators  are  sworn. 

Mr.  CoNNEss  (Cal.)  objected,  that  there  was  no 
right  on  the  part  of  the  Senate  to  raise  a  question 
as  to  the  right  of  another  Senator,  and  he  pre- 
feiTed  that  a  vote  be  now  taken  and  the  question 
decided.  The  question  as  to  whether  a  Senator 
had  such  an  interest  in  the  result  as  to  keep  him 
from  participating  in  the  trial,  was  a  matter  for 
the  Senator  alone. 

Mr.  Fessenden  explained  that  his  intention 
was  simply  that  all  the  other  Senators  should  be 
sworn,  so  as  to  be  able  to  act  upon  the  question 
as  a  duly  organized  court. 

He  cared  nothing  about  it,  however,  one  way  or 
another,  and  he  had  no  opinion  to  express  on  the 
subject. 

(Tan  a  Senator  be   JBxcluded  from  the 
Senate? 

Mr.  Howard  (Mich.)  sustained  the  right  of  the 
Senator  from  Ohio  to  be  sworn  and  to  participate 
""in  the  trial.  He  did  not  understand  on  what 
ground  this  objection  could  be  sustained.  They 
were  not  acting  in  their  ordinary  capacity  as  a 
Senate,  but  were  acting  as  a  court.  What  right  had 
the  members  of  the  Senate,  not  yet  sworn,  to  vote 
on  this  objection?  How  was  the  subject  to  begot 
at?  Could  the  members  already  sworn  exclude  a 
Senator?  That  would  be  a  strange  deposition. 
As  the  Senate  was  now  fixed  it  had  no  right  to 
pass  a  resolution  or  an  order.  It  was  an  act 
simply  coram  non  jiidice.  He  suggested,  there- 
fore, that  the  objection  be  withdrawn  for  the  pre- 
seat. 


The  President   ITIig^ht  Ask:  a  Qucstioi^ 

Mr.  Morton  (Ind.)  argued  that  there  was  HO 
person  here  authorized  to  make  the  objection, 
because  it  was  the  right  of  a  party  to  waive  the 
objection  of  interest  on  the  part  of  a  judge  or 
juror,  and  the  President  when  he  came  here  for 
trial  might  say,  "Why  was  not  the  Senator  from' 
Ohio  sworn?"  The  theory  of  his  colleague  (Mr. 
Hendricks)  was  false.*  This  impeachment  was  to 
be  tried  by  the  Senate.  The  Senator  from  Oliio 
was  a  member  of  this  body,  and  his  rights  as 
such  could  not  be  taken  from  hira.  His  election 
as  Presiding  officer  took  from  him  none  of  his 
rights  as  Senator ;  but  aside  from  that,  he  ro^ 
peated,  that  there  was  no  person  here  entitled  to 
raise  the  question. 

A  Precedent  Cited* 

Mr.  Johnson  (Md.)  urged  the  propriety  of  his 
motion,  that  the  question  should  be  postponed 
tiU  to-morrow.  It  was  a  question  in  which  the 
people  of  the  United  Slates  were  concerned,  and 
by  no  conduct  of  his,  by  no  waiver  of  his  riglits 
could  the  court  be  organized  in  any  other  way 
than  the  Constitution  provides.  He  repelled  ths 
intimation  that  the  body  was  not  a  court  but  was 
a  Senate.  As  the  Senate,  he  argued,  its  powerB 
were  only  legislative,  and  it  had  no  judicial  powers 
except  as  a  court.  So  had  all  their  predecessors 
ruled.  In  the  celebrated  impeachment  case  of 
•Justice  Chase,  the  Senate  acted  on  the  idea  that 
they  were  acting  as  a  court,  not  as  a  Senate. 

The  Senators  were  to  declare  on  their  oaths,  to 
decide  the  question  of  guilty  or  not  guilty,  a»d 
declare  the  judgment;  and  who  had  ever  heard  of 
a  Senate  declaring  a  judgment.  The  v,ery  fact 
that  the  Cliief  Justice  had  to  preside  showed 
that  this  was  a  court  of  the  highest  character. 
As  to  the  argument  that  a  Senator  had  a  right  to 
vote  on  a  question  wherein  he  had  an  interest,  ha 
asked  who  had  ever  heard  before  of  such  a  pro- 
position. The  courts  had  even  gone  so  far  as  fD 
declare  that  a  judgment  pronounced  by  a  judge 
in  a  case  where  he  had  personal  interest  was  ab- 
solutely void,  on  the  general  principle  that  no 
man  had  a  right  to  be  a  judge  in  his  own  case. 
In  conclusion,  he  suspended  the  motion,  and 
moved  that  the  other  members  be  now  sworn. 

Mr,  Trade's    Rigplits* 

Mr.  Sherman  (Ohio)  declared  that  the  right  of 
his  colleague  to  take  the  oath,  and  his  duty  to  do 
it  was  clear  in  his  own  mind.  If  hereafter  tlie 
question  of  interest  was  raised  against  him  It 
could  be  discussed  and  decided.  The  case  of 
Senator  Stockton,  to  which  reference  had  b~m 
made,  was  a  case  in  point.  Notwithstanding  iiis 
question  of  the  legality  of  his  election,  no  ona 
questioned  his  rigiit  to  be  sworn  in  the  first  in» 
stance.  It  was  only  when  his  case  came  up  for 
decision  that  his  right  to  vote  on  that  case  was 
disputed  and  refused,  and  he  (Mr.  Sherman)  had 
ever  doubted  the  correctness  of  that  decision. 
The  same  question  came  up  in  his  own  case  when 
lie  was  a  candidate  for  the  Speakership  of  t^ 
House  of  Representatives. 
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He  had  taken  his  oath  as  a  member  of  the  ' 
House,  unci  he  had  a  ni,'lit.  if  he  had  chosen  Vi 
exercise  it,  to  cast  his  vote  for  himself.  He 
claimed  that  the  State  of  Oliio  had  a  riirht  to  be 
represented  on  this  trial  bv  its  two  Senators.  His 
CollciiKiie  should  decide  for  himself  whether  he 
would  participate  in  the  trial  and  vote  on  ques- 
tions arisins;  in  it.  Questions  hivd  been  introduced 
in  this  debate  which  he  thoui^ht  should  not  have 
been  introduced.  The  only  question  at  issue  was, 
should  or  should  not  the  Senator  from  Ohio  be 
sworn  in. 

XHxy  the  Cliiallengc  was  Ma,de. 

Mr.  Bayaud  (Del.)  argued  against  the  right  of 
Senator  Wade  to  take  the  oath,  the  object  of  the 
Constitution  bcin^  to  exclude  the  person  who 
was  to  be  benefited  by  the  deposition  of  the  Pre- 
sident from  taking  part  in  the  proceeding  leading 
to  such  deposition.  He  proceeded  to  argue  that 
the  character  of  the  body  in  trying  impeachment 
was  that  of  a  court,  not  that  of  a  Senate.  He 
could  not  conceive  on  what  ground  the  questions 
as  to  the  character  of  the  body  was  inir(jdueL'd, 
except  it  was  that  Senators,  in  cutting  themselves 
loose  from  the  restraints  of  their  judicial  charac- 
ter, might  give  a  full  swing  to  their  partisan 
passions.  If  he  stood  in  the  same  position  as 
the  Senator  from  Ohio,  the  wealth  of  the  world 
would  not  tempt  him  to  sit  in  such  a  case. 

m.r.     Sumner     JLooks      up     £.a.^v     and 
Equity. 

Mr.  Sumner  (Mass.)  declined  to  follow  Sena- 
tors in  the  discussion  of  the  question  as  to  whe- 
ther this  body  was  a  Senate  or  was  a  court.  Its 
powers  were  plainly  laid  down  in  the  Constitu- 
tion. The  Constitution  had  not  given  the  body  a 
n;ime,  but  it  had  given  it  powers,  and  those  pow- 
ers it  was  now  exercising.  Distinguished  Sena- 
tors on  the  other  side  had  stated  tuat  the  Consti- 
tution intended  to  prevent  Senators  who  were  to 
benefit  by  the  result  of  impeachment  from  parti- 
cipating in  the  trial  of  the  accused.  Where  did 
tluy  find  that  interest.'  Where  did  they  find  the 
reason  alleged  for  the  provision  as  to  the  Chiet 
Justice  presiding?  It  was  not  to  be  found  in  the 
Constitution  itself,  nor  in  the  papers  of  Mr.  Ma- 
dison, nor  in  the  Federalist,  nor  in  any  cotempo- 
raneous  publicatioDS. 

The  first  that  was  to  be  found  of  that  idea  was 
in  Rawle's  Commentaries  on  the  Constitution, 
published  in  1825,  and  the  next  that  was  to  be 
found  of  it  was  ten  years  later,  in  Story's  Com- 
mentaries, where,  in  a  note,  Kawle  is  cited.  If 
they  were  to  trust  to  the  lights  of  history,  the 
reason  for  the  introduction  of  this  clause  was  be- 
cause the  trainers  of  the  Constitution  hail  con- 
temiilated  the  suspension  of  the  President  during 
impeachment,  and  because,  therefore,  the  Vice 
President  could  not  be  in  the  Senate  he  would  be 
discharging  the  Execu'.ive  functions. 

Mr.  Sii."MNi;u  referred  to  tlie  constitutional  de- 
bates in  sup]iort  of  his  theory,  particularly  citing 
the  words  of  James  Madisou'in  the  debate  in  the 
Virginia  Convention,  to  tlie  elTect  that  the  House 
might  impeach  the  President,  that  the  Senate 
might  convict  him,  and  that  they  (meaning  either 
the  Senate  or  the  Senate  and  House  of  Represen- 
tatives jointly)  could  suspend  him  from  oHice, 
when  his  duties  would  devolve  upon  the  \'ice 
President.  Here,  he  argued,  was  an  authentic 
reason  for  that  provision  of  the  Constitution  pro- 
viding that  when  the  President  was  on  trial  tiie 
Chiel  Justice  should  jireside. 

He  submitted  that  the  Senate  could  not  pro- 
ceed upon  the  theory  ot  the  Senators  on  the 
other  side.  Tlie  text  could  not  be  extended  from 
its  plain  and  simple  meaning.    As  to  the  question 


of  interest,  he  asked  who  could  put  into  the  one 
scale  the  great  interests  of  the  public  justice,  anl 
into  tlie  other  paltry  personal  temptation.  Hj 
believed  that  if  the"  Senator  from  Ohio  was  :.l- 
lowed  to  hold  those  scales,  the  one  contaiuiug 
personal  interest  would  ''  kick  the  beam." 

Speccli  of  IWlr.  Ho*vc. 

Mr.  Howie  (Wis.)  thought  the  question  would 
not  be  a  very  dillieult  one  if  they  were  willing  to 
read  wU,at  was  written,  and  to  abide  by  it.  It  w:.s_ 
written  that  the  Senate  should  be  composed  of 
two  Senators  from  each  State,  and  it  was  elsv- 
where  written  tliat  Ohio  was  a  State.  It  was  also 
written  that  the  Senate  should  have  the  iiovvcr  to 
try  impeachments— the  Senate,  and  no  one  else. 
He  conceived,  therefore,  that  that  was  th>;  end  of 
the  law.  Whatever  after  question  of  delicacy 
there  might  be,  the  question  of  law  was  clear, 
that  the  Senator  from  Ohio  was  entitU'd  to  par- 
ticipate in  this  trial.  If  the  Constitution  were 
silent  on  the  subject,  no  one  would  have 
challenged  the  right  of  the  presiding  officer  of 
the  Senate  to  preside  on  this  trial.  The  Consiitu- 
tion,  however,  had  i)rovided  for  that  qiiestiim, 
and  had  gone  no  further.  If  any  objection  liid 
exist  to  the  Senator  from  Ohio,  the  only  party 
who  had  a  right  to  raise  the  ol.ijeetion  was  not 
here  and  was  not  represented  here. 

Mr.  DiiAKE  (Mo.)  argued  that  if  the  objection 
had  any  legal  validity  whatever,  it  was  one  which 
had  to  be  passed  upon  alhrmativcly  or  negatively 
by  some  body,  and  he  wanted  to  know  what  that 
bodj'  was.'  Was  it  so  passed  \\\mn  liy  the  yvv- 
sidiug  officer  of  the  Senate?  He  hanih-  thon.;lit 
so.  Was  it  to  be  passed  upon  by  this  body  itsei:? 
Then  come  in  the  difficulty  that  there  were  still 
four  Senators  unsworn.  It  might  have  bet-n 
among  the  first  or  the  very  first  one,  and  then 
would  have  had  to  be  decided  by  Senators,  nut 
one  of  whom  had  been  sworn. 

Mr.  Thayer  (Neb.)  discussed  the  question  as  to 
whether  this  was  a  court  or  not.  Tliey  had  lo 
come  down  to  tlie  plain  words  of  the  Constitu- 
tion, "The  Senate  shall  have  power  to  try  im- 
peachments." If  this  body  was  a  court  now, 
where  did  the  transformation  take  place?  It  was 
the  Senate  when  it  met  at  twelve  o'clock,  and 
had  not  since  adjourned;  nor  could  it  be  said  at 
what  particular  point  of  time  the  transformation 
took  place,  if  at  all.  If  the  question  of  interest 
was  to  be  raised  in  the  ease  of  the  Senator  from 
Ohio,  it  ought  with  greater  reason  be  raised 
against  the  Senator  from  Tennessee  (Mr.  Patter- 
son), who  was  so  closely  allied  with  the  Pre,~i- 
deiit.  Besides  every  Senator  who  might  succeed 
to  the  office  of  presiding  officer  was  also  interesti.d 
but  one  degree  less  than  the  Senator  from  Ohio. 
Tlie  Senator  from  Ohio  could  not  be  deprived  of 
his  vote  except  by  a  gross  usurpation  of  jjowcr. 
Suppose  ten  or  fifteen  Senators  were  closely  allied 
to  tlie  accused,  the  objection  might  be  made,  and 
tlie  whole  movement  defeated  by  reducing  the 
body  below  a  quorum. 

Mr.  HowAun  rose  to  call  the  attention  of  the 
chair  to  the  real  matter  before  the  body,  and  t) 
inquire  whether  the  pending  motion,  that  other 
Senators  be  sworn  in,  was  in  order. 

Chief  Justice  Chase  replied  affirmatively. 

Mr.  Howard  rose  to  call  the  attention  of  the 
chair  to  the  real  question  before  the  Senate,  an  I 
asked  whether  the  pending  motion,  that  other 
Senators  be  sworn,  was  not  in  order? 

The  Chief  Justice  said  that  the  Senator  from 

Indiana  having  objected   to    the    Senator   froia 

j  Ohio   taking  the  oath,    there  was  now  a  motiuu 
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that  the  remnininc?  names  be  called,  omitting  tlie 
name  of  the  Senator  from  Ohio. 

Mr.  How.\RD  said  there  was  no  rule  requiring 
the  names  to  be  called  in  alphabetical  order.  The 
remaining  names  could  be  called  now.  He  saw 
no  uecessitv  for  further  di?cnssion  of  this  motion, 
and  thought  it  was  merely  a  question  of  order. 
It  seemed  to  him  that  it  must  be  held  that  the 
trial  had  commenced,  and  that  as  the  Senate  had 
the  sole  power  to  try  impeachments,  and  as  the 
Constitution  also  prescribed  the  administration 
of  an  oath,  it  was  out  of  order  to  interfere  with 
the  taking  of  that  oath. 

Mr.  BucKALEW  asked  if  the  rules  did  not  pro- 
vide that,  the  presiding  officer  shall  submit  all 
questions  to  the  Senate  ;  but  assuming  it  to  be  a 
question  of  order,  he  contended  that  the  clause 
was  hitcnded  to  apply  to  the  old  form  of  taking 
Totes  bv  States.  The  Senate  had  already  adopted 
a  rule  for  excludiug  votes  in  a  p.irtieular  case— a 
rule  founded  in  justice.  The  argument  was  that 
the  Senator  had  a  right  under  the  Constitution  to 
represent  Ohio. 

On  several  occasions  recently.  Senators  had 
presented  themselves  and  had  been  denied  ad- 
mission. Here  they  were  organized  into  a  court 
to  decide  the  gravest  possible  questions.  The  ob- 
jection was  made  at  the  proper  time,  and  if  not  now 
made,  a  number  of  members  not  qualified  to  act 
might  take  part  in  the  proceedings  and  be  judges 
in  the  case.  It  was  not  only  their  right  but  their 
duty  to  raise  the  question  now.  They  are  acting 
under  the  Constitution,  most  of  them  having  been 
sworn  already,  and  the  Chief  Justice  being  there 
to  acid  dignity  and  disinterestedness  to  the  delib- 
er.ations  •  and  if  they  properly  raised  the  question 
to  be  decided  at  the'earlicst  possible  moment,  it 
was  a  question  arising  under  the  Senate,  and  they 
:inist  meet  it  before  they  could  organize.  He  was 
content  to  take  the  decision  of  the  Chief  Justice 
of  tlie  United  States  aud  the  opinion  of  a  distin- 
guished commentator,  in  preference  to  that  of 
the  Senator  from  Massacluisetts.  Objections 
were  always  made  to  jurors  before  they  were 
sworn ;  if  iiot,  it  would  be  too  late. 

Mr.  Frkt.ixoiiuysen  (N.  J.)  asked  whether  the 
Senator  supposed  the  accused  waived  his  right 
of  challenge  by  the  Senators  being  all  sworn?  He 
would  ehallenufc.  if  at  all,  ai'ter  they  were  organ- 
ized, and,  therefore,  this  was  not  the  time  to 
make  objection. 

Mr.  BucKALEW  said  he  was  not  talking  of  chal- 
lenges. It  had  not  been  put  upon  tliat  ground 
bv  the  Senator  from  Indiana  (Mr.  Hendricks). 
Challenge  was  a  right  giveu  by  statute. 

Mr.  MoKTox  replied  to  Mr.  Buckalew,  and  said 
the  Constitution  had  made  the  tribunal  itself,  and 
they  had  no  right  to  constitute  one.  It  was  not 
important  what  they  called  the  Senate  now,  but 
it  was  material  that  they  should  sit  as  the  Consti- 
tution authorized  them,  in  the  trial  ot  an  im- 
peachment— as  a  Senate. 

The  Senator  from  Ohio  being  a  member  of  the 
Senate,  and  tho  Senate  performing  duties  im- 
posed upon  it  by  the  Constitution,  it  was  idle  lor 
them  to  talk  about  organizing  a  court,  when  the 
Constitution  placed  certain  duties  upon  them. 

At  t-30  P.  M.,  Mr.  Gitniics  (la.),  after  premising 
that  the  Chief  Justice  having  sat  since  11  A.  M., 
must  be  fatigued,  moved  to  adjourn. 

Ml-.  IIoWAUo  suggested  that  as  a  court  they 
could  not  adjourn  the  Senate,  and  Mr.  Guimf.s 
moved  to  adjourn  the  court  until  to-morrow 
morning. 

The  Cliief  Justice  put  the  motion  and  declared 
it  carried,  and  vacated  the  chaii-. 


PROCEEDINGS  OF  THURSOaV,  !?iflRCH  5. 

The  Chief  Justice  was  again  escorted  to  tlie 
chair  by  Mr.  Pomeroy,  the  chairman  of  the  com- 
mittee appointed  for  that  purpose. 

The  Secretary  of  the  Senate  read  the  minutes 
of  the  court  yesterday,  including  the  adjourn- 
ment of  the  Senate. 

The  Chief  Justice  then  stated  the  question  to 
be— an  objection  having  been  made  to  the  swear- 
ing-in of  the  Senator  from  Oliio  (Mr.  Wade)— a 
motion  to  postpone  the  swearing-in  of  that  Si-- 
nator  until  the  remaining  members  have  been 
sworn. 

He  also  announced  that  Mr.  Dison  (Conn.) 
had  tlie  floor. 

Mr.  Dixon — Mr.  President — 

A  Point  of  Order. 

Mr.  Howard  (Mich.)— Mr.  President,  I  rise  to 
a  point  of  order 

The  Chief  Justice— The  Senator  will  state  his 
point  of  order. 

Mr.  Howard— By  the  Constitution,  the  Senate, 
sitting  on  the  trial  of  impeachment,  is  to  be  on 
oath  or  affirmation.  Each  member  of  the  Senate, 
by  the  Constitution,  is  a  component  member  of 
the  body  for  that  purpose.  Tiiere  can,  therefore, 
be  no  trial  unless  that  oath  or  affirmation  be  taken 
bv  the  respective  Senators  who  are  present.  The 
Constitution  of  the  United  States  is  imperative, 
and  when  a  member  presents  himself  to  take  the 
oath,  I  hold  that,  as  a  rule  of  order,  it  is  the  duty 
of  the  presiding  officer  to  administer  the  oath, 
and  that  the  proposition  to  take  the  oath  cannot 
be  postponed.  Other  members  have  no  control 
over  the  question.  That  is  the  simple  duty  de- 
volved upon  the  presiding  officer  of  the  body  who 
administers  the  oath. 

Further,  sir : — The  Senate,  on  the  second  day 
of  the  present  montli,  adopted  rules  for  their 
government  in  proceedings  of  this  kind.  Rule 
third  declares  that,  before  proceeding  to  the  con- 
sideration of  the  articles  of  impeachment,  the 
presiding  oOicer  shall  administer  the  oath  herein- 
after provided  to  the  members  of  the  Senate  then 
present.  l^Ir.  Wade  is  present  and  ready,  and  the 
other  members  if  they  appear,  whose  duty  it  is  to 
take  the  oath.  The  form  of  the  oath  is  also  pre- 
scribed by  our  present  rules  as  follows  :— 

"  I  soleniuly  swear  (or  affirm  as  the  c.ise  may  be), 
that  in  all  the  thingo  appertaiuinir  to  the  trial  of  the 
impeachment  ol"  Andrew  Johnson,  now  pending;.  I 
will  do  impai'tial  justice  according  lo  the  Constitution 
and  laws.    So  help  me  God." 

That  is  the  form  of  oath  prescribed  by  onr 
rules.  It  is  the  form  in  which  the  presiding  offi- 
cer of  this  body  himself  is  sworn.  It  is  the  form 
in  wliieh  we  all  (thus  far)  have  been  sworn;  and 
so  fiir  as  tlie  rules  are  concerned,  I  insist  that 
they  have  already  been  adopted  and  recognized 
bv  us,  so  far  as  it  is  possible,  during  the  condi- 
tion in  which  we  now  are,  of  organizing  our- 
selves for  the  discharge  of  our  present  duties.  I, 
theretore,  make  the  point  of  order,  that  the  ob- 
jection made  to  the  swearing  in  of  Mr.  Wade,  is 
out  of  order,  under  the  rules  aud  under  the  Con- 
stitution of  the  United  States,  and  I  .ask  the  court 
respectfully,  but  earnestly,  that  the  President  of 
the  Seuate,  the  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  now  presiding  in  the 
body,  do  decide  the  question  without  debate.  I 
olnec't  to  any  further  debate. 

Mr.  Dixox— The  question  before  the  Senate  is 
whether  under  this  rule  the  Senator  from  Ohio- 
Mr  DitAKK  (Mo.)— I  call  the  Senator  from  Con- 
necticut to  order. 
The  Chief  Justice— The  Senator  from  Conectu 
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cut  is  called  to  order.  Tbe  Seuator  from  Miehi- 
pjan  (Mr.  Howard)  has  made  a  jioint  of  order  to 
be  submitted  to  the  cousideraliou  of  the  body. 
During  the  proceeding's  for  the  orjranization  of 
the  Senate  for  the  trial  of  an  impeachment  of  the 
President,  the  Chair  rej,Mrds  the  j^-eneral  rules  of 
the  Senate  obligatory,  and  the  Seuale  must  deter- 
mine itself  every  question  which  arises,  unless  the 
Chair  is  permitted  to  determine.  In  a  ease  of 
this  sort,  affecting  so  nearly  the  organization  of 
this  body,  the  Chair  feels  himself  constrained  to 
submit  the  question  of  order  to  the  Senate.  Will 
the  Senator  from  Michigan  state  his  j)oint  of 
order  in  writing? 

;Mr.  Dixon — Mr.  President,  I  rise  to  a  point  of 
order. 

The  Chief  Justice — A  point  of  order  is  already 
pending,  and  this  point  cannot  be  made  until  the 
other  is  decided. 

Mr.  Dixon — I  desire  to  know  whether  a  point 
of  order  cannot  be  made  with  regard  to  that 
question. 

The  Chief  Justice — The  Chair  is  of  opinion 
that  no  point  of  order  can  be  made  pending 
another  point  of  order. 

Mr.  Howard  prepared  his  point  of  order  and 
sent  it  to  the  Chair. 

The  Chief  Justice — Senators,  the  point  of  order 
submitted  by  the  Senator  from  INIichigan  is  as 
follows: — "That  the  objection  raised  to  admiuis- 
tering  the  oath  to  Mr.  Wade  is  out  of  order,  and 
the  motion  of  the  Senator  from  Maryland  to 
postpone  the  administering  of  the  oath  to  ilr. 
Wade  until  other  Senators  are  sworn,  is  also  out 
of  order  under  the  rules  adopted  by  the  Senate  of 
2d  of  March  inst.,  and  under  the  Constitution  of 
the  United  States."  The  question  is  oi^en  to 
debate. 
Mr.  Dixon — Mr.  President. 
The  Chief  Justice — The  Senator  from  Connec- 
ticut. 

Mr.  Drake — I  call  the  Senator  to  order.  Under 
the  rules  of  the  Senate  questions  of  order  are  not 
debatable. 

Mr.  Dixon  was  understood  to  say  that  ques- 
tions of  order  referred  to  the  Senate  were  debat- 
able. 

Mr.  Drake — I  do  not  so  understand  the  rules 
of  the  Senate.  There  can  be  debate  upon  an  ap- 
peal from  the  decision  of  the  Chair,  but  there  can 
be  no  debate  in  the  first  instance  upon  a  question 
of  order,  as  I  understand  the  rules  of  the  Senate. 

The  Chief  Justice — The  Chair  rules  that  a  ques- 
tion of  order  is  debatable  when  submitted  to  the 
Senate. 

Mr.  Drake — If  I  am  mistaken  in  the  rules  of 
the  Senate  on  that  subject  I  would  like  to  be  cor- 
rected, but  I  take  it  I  am  not. 

The  Chief  Justice — The  Senator  from  Missouri 
is  out  of  order,  unless  he  appeals  from  the  deci- 
sion of  the  Chair. 

Mr.  Drake  asked  leave  to  read  the  sixth  rule, 
providing  that  when  a  member  shall  be  called  to 
order  by  the  President  or  a  Senator,  he  shall  sit 
down,  and  not  proceed  without  leave  of  the  Sen- 
ate, and  that  every  question  of  order  shall  be  de- 
cided by  the  President,  witliout  debate,  and  sub- 
ject to  an  appeal  to  the  Senate. 

Mr.  PojrEuoY  said  the  rule  applied  to  submis- 
sion to  the  Senate,  without  a  question  was  not 
debatable. 

Mr.  Dixon  said  the  question  was  now  presented 
in  a  different  sluijie  from  that  presented  yesterday 
by  the  Senator  fruiu  Michigan,  wlien  he  reminded 
them  that  after  all  this  was  a  question  of  order, 
and  ought  to  be  so  decided.  ,  Ttie  question  now 
was,  whether  it  was  a  question  of  the  orderly  pro- 
ceedings of  this  body.  Tlie  Senator  from  Ohio 
could  take  the  oath.  On  that  question  he  pro- 
posed to  address  the  Senate.    At,  the  adjournment 


yesterday,  he  was  about  remarking  that  the  Pre- 
sident of  the  United  States  was  about  to  be  tried 
before  this  body,  in  its  judicial  capacity,  whether 
called  a  court  or  not,  upon  articles  of  impeach- 
ment presented  by  the  House  of  Representatives. 
If  upon  tliat  trial  (continued  Mr.  Dixon),  he 
should  be  convicted,  the  judgment  of  the  body 
may  extend  to  his  removal  from  office  and  to  his 
disqualification  after  to  hold  any  office  of  profit 
or  trust  under  the  United  States.  Huw  far  the 
judgment  will  extend,  in  case  of  conviction,  of 
course  it  is  impossible  for  any  one  uow  to  say. 
lu  all  human  probability  it  would  extend  at  least 
as  liir  as  to  his  removal  from  oflice.  In  that 
event,  the  very  moment  the  judgment  was  ren- 
dered, the  office  of  President  of  the  United 
States,  with  all  its  power  and  all  its  attributes, 
would  be  vested  in  the  Senator  from  Ohio,  now 
holding  the  ofiice  of  President  of  this  body.  The 
office  would  vest  in  the  President  of  the"  Senate 
for  the  time  being.  The  question  before  this 
body  now  is  for  this  tribunal  to  decide  whether, 
upon  the  trial  of  a  person  holding  the  office  of 
President  of  the  Senate,  and  in  whom  the  office 
of  President  of  the  United  States,  upon  convic- 
tion, rests,  cau  be  a  judge  upon  that  trial,  sii',  is 
the  question  before  this  tribunal. 

Mr.  Sherman  called  the  Senator  to  order.  He 
claimed  that  the  Senator  was  not  in  order  in 
speaking  upon  the  general  question  of  the  im- 
peachment when  a  point  of  order  was  submitted 
to  the  Senate  by  the  Chair.  He  thought  they 
should  adhere  to  the  rules  of  the  Senate. 

The  Chief  Justice  intimated  that  the  Senator 
from  Connecticut  should  speak  within  the  rules. 
Mr.  Dixon  said  that  if  permitted  to  go  on  with- 
out interruption,  he  had  proposed  to  go  into  the 
general  merits  of  the  question,  but  as  it  appeared 
to  be  the  opiuion  of  the  Senate  that  he  could  not 
do  so,  he  would  uot  trespass  on  its  attention  in 
that  regard.  He  proposed  to  discuss  the  question 
under  the  Constitution  of  the  United  States  and 
rules  of  order. 

Mr.  Howard — I  call  the  Senator  from  Connec- 
ticut to  order,  and  ask  whether  it  is  uow  iu  order 
to  take  an  appeal  from  the  decision  of  the  Chair.^ 
Mr.  Dixon  submitted  that  there  was  not  such 
a  question  of  order  as  the  Senator  had  a  right  to 
I'aise.  The  only  question  he  had  a  right  to  raise 
was,  whether  he  (Mr.  Dixon)  was  out  of  order. 

Mr.  Howard — V'ery  well;  I  raise  that  question 
distinctly,  and  call  the  Senator  to  order.  I  make 
the  point  that  the  twenty-third  rale,  adopted  by 
the  Senate,  declares  that  all  orders  and  decisions 
shall  be  taken  by  yeas  and  nays,  without  deb.ite. 
The  Chief  Justice,  in  deciding  the  point  of  order, 
said  the  twenty-third  rule  is  a  rule  for  the  i^ro- 
ceedings  of  the  Senate  when  organized  for  Itie  trial 
of  an  impeachment.  It  is  not  yet  organized,  au'l 
iu  the  opinion  of  the  chair  the  tweuty-thu'd  ruie 
does  not  apply  at  present. 
Mr.  Drake  appealed  from  the  decision. 

Xbe  Cliiet'  Justice  Susta-incd. 

The  Chief  Justice  re-stated  the  decision,  and 
stated  that  the  question  was,  shall  tlie  opiuion  of 
the  chair  staud  as  the  judgment  of  the  Seuate.^ 

The  question  was  taken  by  yeas  and  nays,  and 
resulted — Yeas,  21;  nays,  20,  as  follows: — ' 

Yr.AS. — Messrs.  Anthony,  Buckalew,  Corbett,  Davis, 
Dixo.i,  Fessenden,  Fowler,  Freliriirhiiyscii,  GiJines, 
Henderson,  Ilenclvick!',  Jolmison,  McCrcory,  Jlon-ili 
(Me.),  Norton,  PaUei-son  (Tenn.),  P.>Mu-roy,  1{  iss, 
SimU'inry,  Sherman,  Sprague,  V.iu  Winiilc,  Wiiley 
and  Willi.'imi— 24. 

Nays.— Messrs.  C.imeron,  Cfitlell,  Chandli-r,  Cole, 
Couklinji,  Connesp,  Drake,  Fi-rry,  Harlan,  Howard, 
Morgan,  Morrill  (V't.),  Morton.  Nvh,  .Stewart,  S.iwiier, 
Th.iyer.  Tipton,  Wilson  auri  Yates— 20. 

So  the  decisiou  of  the  Cliair  was  sustained. 
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Tlie  annonnccment  of  the  result  was  followed 
by  maiiifestatious  of  applause,  which  were 
promptly  checked. 

Speech  of  Mr.  Dixon. 

Mr.  DrxoN  then  proceeded  with  his  arirument, 
and  said  he  was  not  unmindful  of  the  hitch  cha- 
racter of  the  Senator  from  Ohio,  and  did  not  for- 
get what  be  had  learned  from  his  observations  in 
tlie  Senate  for  nearly  twelve  years  of  his  just  and 
generous  nature.  He  acknowledged  most  cheer- 
fully that  that  Senator  was  as  much  raised  above 
the  imperlections  and  frailties  of  this  weak,  de- 
praved, corrupt  human  nature,  as  it  was  possible 
for  any  member  to  be. 

Mr.'CoNNESs  raised  the  question  of  order,  that 
tlie  Senator  was  not  confining  himself  within  the 
liniits  of  the  debate. 

The  Chief  Justice  said  he  was  greatly  embar- 
rassed in  attempting  to  ascertain  the  precise 
scope  of  debate  to  be  indulged  in,^  and  therefore 
he  was  not  prepared  to  say  that  the  Senator  from 
Connecticut  was  out  of  order. 

Mr.  Dixon  continued  his  remarks,  and  said  he 
did  not  suppose  that,  in  disavowing  any  personal 
objection  to  the  Senator  from  Ohio,  he  was  in- 
fring-ing  the  rules  of  debate.  If  any  advantage  or 
profit  was  to  accrue  to  that  honorable  Senator 
from  the  trial,  what  was  it.'  What  was  the  nature 
of  his  interest?  The  Senator  from  ^Massachusetts 
(Mr.  Sumner)  had  spoken  of  it  as  a  matter  of 
trifling  consequence,  but  it  was  nothing  less  than 
the  high  office  of  President  of  the  United  States. 
it  was  the  highest  object  of  human  ambition  in 
this  country,"and  perhaps  in  the  world. 

Mr.  Stkwart  (Nev.)  called  the  Senator  from 
Connecticut  to  order.  He  was  discussing  the 
main  question,  not  the  question  of  order. 

The  Chief  .Justice  remarked  that  he  had  already 
said  it  was  very  difficult  to  determine  the  precise. 
limits  of  debate  on  the  point  of  order  taken  by 
the  Senator  from  Michigan.  The  nature  of  the 
objection  taken  by  the  Senator  from  Indiana  (Mr. 
Hendricks),  and  the  validity  of  that  objection 
must  necessarily  become  the  subject  of  debate, 
and  he  was  unable  to  pronounce  the  Senator  from 
Connecticut  out  of  order. 

Mr.  Dixon  resumed  his  speech.  He  ventured 
to  say  that  with  the  great  temptation  of  the  Pre- 
sidency operating  on  the  human  mind,  it  would 
be  notliing  short  of  miraculous  if  the  Senator 
from  Ohio  could  be  impartial.  Nothing  short  of 
the  power  of  Omnipotence  operating  directlv  on 
the  human  heart,  could,  under  such  circumstance, 
make  any  human  being  impartial.  It  might  be 
s;:id  that  the  objection  made  was  not  withm  the 
letter  of  the  Constitution.  The  Constitution  did 
not,  he  admitted,  expressly  prohibit  a  member  of 
the  Senate  acting  as  presiding  oiRecv pro  tempore, 
from  acting  as  a  judge  in  a  case  of  impeachment. 
He  was  not  prepared  to  say  that  the  Senator  from 
Ohio  came  within  the  letter  of  the  express  prohi- 
bition ot  the  Constitution,  but  he  certainlv  came 
within  its  spirit;  and  he  assumed  that  the  "Senate 
was  iiere  to  act,  not  on  the  letter,  but  on  the 
spirit  of  the  Constitution. 

Tiiere  was  no  prohibition  in  the  Constitution 
that  the  presiding  officer  ;jro  tempore  on  a  trial  of 
tl.iskind  shall  vote.  The  provision  only  was, 
that  the  Vice  President  of  the  United  States  shall 
nut  preside  or  give  the  casting  vote  in  a  trial  of 
this  kind.  The  reason  of  that  provision  has  al- 
ready been  explained.  That  reason  was  so  mani- 
fest that  it  was  not  necessary  to  give  it.  It  was 
that  there  was  such  a  direct  interest  in  the  Vice 
President  in  the  result  of  the  trial,  that  it  Avas 
deemed  improper  tliat  he  should  preside  in  a 
proceeding  through  which  a  vacancy  might  be 
create.l.  The  frauieis  of  the  Constitution  knew 
that  the  provisions  of  the  common  law  prevented 


a  man  being  a  judge  in  his  own  case.  They  knew 
that,  as  had  been  said  by  a  learned  commentator, 
the  omnipotence  of  Parliament  was  limited  in 
that  respect,  and  even  that  omnipotent  bodv 
could  not  make  a  man  judge  in  his  own  case.  If 
it  would  shock  humanity,  if  it  would  violate 
everv  feeling  of  justice  throughout  the  world,  for 
the  Vice  President  to  act,  would  it  have  less 
effect  in  relation  to  the  presiding  officer  pro  tem- 
pore? No  language  could  depict  the  impropriety 
of  a  Senator  acting  as  a  judge  in  a  case  which,  in 
a  certaiu  event,  was  to  place  him  in  the  Presiden- 
tial chair. 

The  President  of  the  United  States  could  not 
waive  his  objection  in  this  case.  It  was  a  ques- 
tion m  which  the  people  of  the  United  States 
were  doubly  interested,  and  it  must  be  decided  by 
the  laws  and  Constitution,  and  bj'  the  great  rules 
of  right.  The  objection  was  not  as  had  been 
argued.  It  was  premature,  for  there  were  many 
preliminary  questions  on  which,  if  the  Senator 
trom  Ohio  were  now  sworn,  he  might  proceed  to 
vole.  If  there  was  anything  desirable  in  a  trial 
it  was  that,  in  the  first  place,  it  should  be  impar- 
tially just,  and  that,  in  the  second  place,  it  must 
appear  to  the  public  mind  that  it  was  impartially 
just. 

If  the  Senate  were  to  decide  that  the  Senator 
from  Ohio,  who  is  to  be  benefitted  by  the  deposi- 
tion of  the  President,  could  take  part  in  the  trial, 
there  would  certainly  be  some  doubt  entertained 
in  the  public  mind  of  the  fairness  of  the  trial. 
If  history  should  have  to  record  that  fact,  the 
sympathies  of  the  civilized  world  would  be  with 
the  deposed  President. 

Mr.  Hendricks  IX^itlidraivs   JHis   CIia.1- 
leug'e. 

Mr.  Hendricks  said  that  in  making  the  objec- 
tion, he  -did  not  question  the  general  proposition 
of  the  right  of  the  Senator  from  Ohio  to  vote  on 
all  proper  questions,  but  he  claimed  that  by  iiis 
own  acts  he  had  accepted  a  position  which  dis- 
qualified him  from  sitting  as  a  judge  in  tbis  case. 

It  was,  therefore,  liis  own  act,  and  not  the  act 
of  the  Senate,  that  disQualified  him.  This  ques- 
tion necessarily  arose  often  in  the  organization  of 
bodies  composed  of  many  members."  It  often  oc- 
curred in  the  House  of  Representatives,  when 
members  were  called  to  be  sworn,  and  it  had  ne- 
cessarily to  be  decided  before  the  organization 
was  complete.  The  question  must,  therefore,  be 
decided  liere.  Substantially  this  body  was  a  court. 
It  had  not  to  consider  legislative  questions  at  all. 
The  judgment  of  each  Senator  was  controlled 
altogether  by  questions  of  law  and  fact,  and  the 
body  was,  therefore,  in  its  very  essence  and  na- 
ture, a  judicial  body.  The  Senate  ceased  to  be  a 
body  for  the  consideration  of  legislative  ques- 
tions, and  became  a  body  for  the  consideration  of 
judicial  questions. 

The  first  step  in  passing  from  one  character  to 
the  other  char.acter  was"  the  appearance  of  tlie 
Chief  Justice  of  the  United  States  in  the  chair. 
The  next  step  was  that  Senators  should  take  the 
oath  that  as  judges  they  would  be  fan- and  just, 
and  the  question  arose  in  this  stage  as  to  the  com- 
petency of  a  certain  Senator.  The  question  was 
whether  the  Senator  from  Ohio  could  participate 
in  the  trial.  He  (Mr.  Hendricks)  had  held  in  the 
Stockton  case  that  a  Senator  might  vote  on  a 
question  where  he  had  an  interest,  but  the  Senate 
had  decided  differently,  and  he  held  to  the  de- 
cision of  the  Senate.  He  was  somewhat  sur- 
prised to  hear  the  Senator  from  Massachusetts 
(Mr.  Sumner)  argue  now  in  the  contrary  view. 
He  b'lieved  tliat  the  objection  was  made  at  the 
propi-r  time,  but  as  some  of  the  Senators  who  h.id 
sustained  the  general  objection,  particularly  the 
Senator  from  Delaware  (.Mr.    Bayard),  seemed  to 
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intimtite  that  the  objection  miicht  be  reserved 

aii'l  made  at  another  time,  he  would  withdraw  it. 

.Mr.    Hendricks   having;    thus    withdrawn  his 

ohjectiou,  the  motion  ofl'efed  by  Senator  Johnson 


They  took  their  seats  accordingly,   inside  the 
bar. 
Order  having  been  restored, 
Mr.  BixGH.\M  rose  and  said  (in  an  almost  inau- 


aiid  the  question  of  order  submitted   by   Senator  |  "dible  tone,   until  admonished   by   Senators   near 
-■-""■■  '  '  him  to  speak  louder) — We  are  instructed  by  the 

House  of   Representatives   and   its   managers  to 
demand  that  the  Senate  take  process  aj^aiust  An- 


Koward  fell  to  the  ground. 

!Scna.tor  Wade    Sworn. 

Senator  Wade  thereupon  came  forward  and 
t'lok  the  oath  administered  by  the  Chief  Justice. 
Tiie  other  Senators  who  had  not  already  been 
sworn  were  called  on  one  bv  one,  and  took  the 
(;ath,  and  then,  the  Chief  Justice,  rising,  said, 
"All  the  Senators  having  taken  the  oath  re- 
quired by  the  Constitution,  the  court  is  now  or- 
g/.nized  for  the  purpose  of  proceeding  with  the 
trial  of  the  impeachment  of  Andrew  Johnson. 
Tiie  Sergeant-at-Arms  will  make  proclamation." 

A  Proclaniaition. 

The  Sergeant-at-Arms  then  made  the  formal 
proclamation  in  these  words: — "Hear  ye  !  Hear 
y.;^  Hear  ye!  All  persons  are  commanded  to 
keep  silence  on  pain  of  imprisonment,  while  the 
S'iuate  of  the  United  States  is  sitting  for  the  trial 
of  ai-ticles  of  impeachment  against  Andrew  John- 
son, President  of  the  United  States." 
Mr.  How^VED— I  submit  the  following  order:— 
Ordered,  That  the  Secretary  of  tke  Sensite  inform 
the  managers  of  the  Uoase  of  Representatives  that  the 
Senate  is  now  organized. 


Mr.  Howraircl's  ITIotion  Adopted* 

The    Chief    Justice— Before    sitbmitting 


that 


question  to  the  Senate  the  Chief  Justice  thinks  it 
his  duty  to  submit  to  the  Senate  the  rules  of  pro- 
cedure. In  the  judgment  of  the  Chief  Justice 
the  Senate  is  now  organized  as  a  distinct  body 
from  the  Senate  sitting  in  its  legislative  capacity. 
It  performs  a  distinct  function  ;  the  members  are 
under  a  dillerent  oath,  and  the  presiding  officer 
is  not  the  President  pro  tempore,  but  the  Chief 
Justice  of  the  United  States.  Under  these  cir- 
cumstances the  Chair  conceives  that  rules  adopted 
Lv  the  Senate  in  its  legislative  capacity  are  not 
rules  for  the  government  of  the  Senate  sitting 
for  the  trial  of  an  impeachment,  tmless  they  be 
also  adopted  by  that  body. 

In  this  judgment  of  the  Chair,  if  it  be  erroneous, 
he  desires  to  be  corrected  by  the  judgment  of  the 
court  or  the  Senate,  sitting  for  the  trial  of  the  im- 
peachment of  the  President— which  in  his  jiulg- 
ment  are  synonymous  terms— and  therefore,  if  he 
be-  permitted  to  do  so,  he  will  take  the  sense  of  the 
Ssuate  upon  this  question,  whether  the  rules 
adopted  on  the  2d  of  March  shall  be  considered  as 
the  rules  of  proceedings  in  this  body. 

Cries  of  "question,"  "qtiestion." 

The  Chief  Justice  put  the  question. 

There  was  but  one  faint  "no,"  apparently  on 
the  Democratic  side. 

The  Chief  Justice— The  yeas  have  it,  by  the 
sound.  The  rules  will  be  considered  as  the  rules 
of  this  body. 

To  Jtlr.  Howard— Will  the  Senator  have  the 
goodness  to  repeat  his  moUoa? 

Mr.  Howard  repeated  his  motion,  given  above, 
which  was  put,  and  declared  adopted. 

Entrance  oi  tlie  Itlanagrers. 

After  a  few  minutes'  delay,  at  a  quarter  before 
three  o'clock,  the  doors  were  thrown  open.  The 
Scrgeant-at-Arms  announced  "The  Managers  of 
the  impeachment  on  the  part  of  the  House  ot 
Kepresentatives,"  and  the  managers  entered  and 
proceeded  up  the  aisle,  arm  in  arm,  Messrs.  Bing- 
ham and  Butler  in  the  advance.  Mr.  Stevens  did 
not  appear. 

The  Chief  Justice— The  managers  on  the  part 
of  the  House  of  Representatives  will  take  the 
suits  assigned  to  them. 


drew  Johnson,  President  of  the  United  States, 
that  he  answer  at  the  bar  of  the  Senate  the  ar- 
ticles of  impeachment  heretofore  presented  by 
the  House  of  Representatives,  through  its  mana- 
gers, by  the  Senate. 

Summons  Ag^ainst  the  President* 

Mr.  Bingham  having  taken  his  seat, 
Mr.  Howard  offered  the  following: — 
Ordered,  That  a  snmmoDs  be  isened,  as  required  by 
the  rules  of  procedure  and  practice  in  the  Senate 
when  sitting'  in  the  trial  of  impeachments,  to  Andrew 
Johnson,  relurn.nble  on  Friday,  the  13th  day  of  March 
insl.,  at  one  o'clock  P.  M. 

The  question  was  put  on  agreeing  to  the  order. 
It  was  declared  carried  and  directed  to  be  executed. 
Mr.  Howard— I  move  that  the  Senate,  sitting 
upon  the  trial  of  impeachment,  do  now  adjourn, 

Several  Senators  addressed  the  Chair  simidta- 
neously,  but  Mr.  Anthony  was  recognized.  He 
offered  an  amendment  to  rule  seven,  to  strike 
out  the  last  clause,  providing  that  "the  presiding 
officer  may,  in  the  first  instance,  submit  to  the 
Senate,  without  a  division,  all  questions  of  en- 
dence  and  incidental  questions;  but  the  same 
shall,  on  the  demand  of  one-fifth  of  the  members 
present,  be  decided  by  the  yeas  and  nays,"  and 
insert  in  lieu  thereof  the  following: — 

"The  presiding  officer  of  the  court  may  rule  all 
qnestions  of  evidence  and  incidental  qnestious,  which 
ruling  shall  stand  as  the  judgment  of  the  conrt,  unless 
some  member  of  the  court  shall  ask  that  a  formal  vote 
be  taken  thereon,  in  which  case  it  shall  be  submitted 
to  the  court  for  decision ;  or  he  may,  at  his  ontion,  in 
the  first  instance,  submit  any  such  question  co  a  vote- 
of  the  members  of  the  court." 

The  amendment  would  restore  the  rule  to  its 
original  form  before  the  amendment. 

Mr.  Anthony  did  not  desire  to  press  his  amend- 
ment immediately,  and  at  his  stiggestiou  it  was 
laid  on  the  table. 

Mr.  Howard  then  moved  that  the  court  ad- 
journ to  the  time  at  which  the  summons  was 
made  returnable,  Fridav,  the  13th  inst. 

Mr.  Sumner— Before  that  motion  is  put  I 
should  like  to  ask  mv  friend,  the  Senator  from 
Rliode  Island  (Mr.  Anthony),  whether,  under  the 
rule  now  adopted,  he  regards  that  as  debatable? 

Mr.  Anthony — No. 

]Mr.  SujiNER— By  these  rules  it  is  provided  as 
follows:- All  the  orders  and  decisions  shall  be 
made  and  had  by  yeas  and  nays,  which  shall  be 
entered  on  the  record  without  debate,  except 
when  the  doors  shall  be  closed  for  discussion. 

Mr.  Anthony— I  have  not  read  the  rules  in  re- 
ference to  the  question,  and  I  do  not  desire  to 
press  the  motion  at  present. 

Adjournment  of  tlie  Court. 

The  Chief  Justice— There  is  nothing  before 
the  Senate  but  the  motion  to  adjourn. 

The  motion  to  adjourn  wss  carried,  and  the 
Chief  Justice  declared  the  court  adjourned   until 
Friday,  the   13th  inst.,  at  1  o'clock,  and  vacated 
the  chair.    The  managers  then  retired. 
Tlie  Summons  Served- 

The  summons  was  served  on  the  President  by 
the  Sergeant-at-Arms  of  the  Senate,  on  the  atter- 
noon  cf  Saturdav.  .Alarch  7.  On  reccivmg  the 
document,  Mr.  Johnson  replied,  that  he  woulQ 
attend  to  the  matter. 
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PROCEEDINGS  OF  FRIDIW,  MARCH  13. 


The  Reply  to  the  Summons. 

On  Frirtav,  March  13,  the  day  fixed  for  tho  reply  of 
the  President  to  the  snmm'iiis  of  the  Court  of  Ini- 
penchraent,  the  favored  tickel-holrievf  to  sents  in  the 
giillcries  commenced  ponrin?  into  the  Capitol  hy  ten 
o'clock,  and  by  eleven  o'clock  the  Isdies'  gallery  w:i8 
packed  by  as  brilliant  an  audience  as  upon  a  fi;l!  dress 
opera  night.  None  were  permitted  to  p3><3  the  Su- 
preme Court  door  without  a  ticket,  and  >juard9  were 
placed  at  half  a  dozen  poinis  from  thence  on  to  the 
entrance  of  the  galleries.  A  heavy  police  force  was 
on  hand,  and  the  rules  were  rigidly  enforced,  and 
hundreds  of  strangers,  ignorant  of  the  necessity  of  ob- 
taining tickets,  were  turned  back  disappointed.  The 
Senators'  seats  were  arranged  as  before.  In  the  open 
space  in  front  of  the  President's  chair  were  two  long 
tables,  each  furnished  with  seven  chair? — one  intended 
for  the  managers,  and  the  other  for  the  counsel.  Back 
of  the  Senators'  seats,  and  tilling  the  entire  lobby, 
were  ai'/oat  two  hundred  chairs  for  theaccommoda- 
tion  of  the  members  of  the  House,  the  ./udiciary  and 
others  entitled  to  the  floor. 

Senators  Howard  and  Anthony  wera  in  their  seats 
early,  and  by  one  o'clock  half  the  Senators  had  ap- 
peared and  ranged  themselves  in  little  knots  discus- 
sing the  momentous  business  of  the  day. 

It  was  noticeable  that  not  a  single  negro  was  in  the 
Ifalleries.  The  section  usually  occupied  by  them  was 
tilled  with  ladies.  There  was  no  rush  and  no  crowd- 
ing of  door  aiBles.  Everything  was  conducted  with 
perfect  order  and  decorum. 

Tlio  Prayer. 

The  Chaplain  invoked  a  blessing  npon  those  now 
entering  upon  this  high  and  important  duty,  and  upon 
whom  rest  the  eyes  of  the  country  and  of  the  world, 
that  they  may  be  guided  by  Divine  wisdom,  that  all 
their  acts  maybe  characterized  by  justice,  and  that 
the  High  Court  may  be  led  to  such  a  verdict  as  God 
will  approve,  and  to  which  all  the  people  shall  respond 
heartily,  "Amen." 

The  morning  hour  of  the  Senate  was  occupied  with 
the  usual  legislative  routine. 


lleport  of  the  Scrgcant-at-Arms. 

The  Sergeant-at-Arms  then  gubseribed  to  the  follow- 
ing affidavit,  read  by  the  Clerk: — 

"The  f  irciainK  writ  of  summons,  addressed  to  Andrew 
.John-'on,  rrc-idint  of  the  United  .States,  and  tlie  foregoing 
precept,  ■iddris-ed  to  nie,  were  this  diy  served  upou  the 
B.aid  Andrew  Julinson,  by  delivering  to  and  baviug  with 
hiiu  copies  of  the  same  at  the  Executive  Mansion,  the 
usual  place  of  :i bode  of  the  said  Andrew  .Johiiiou,  on  Sa- 
turdav,  the  7th  day  of  Alai-ch,  iu>taiit,  at  seven  oVlDck. 
(Signed)  t;K(Jl;iiE  G.  BROWN, 

Sergeant-at-Arma  of  tho  United  Suites  Senate. 

The  President   Called. 

The  Chief  Justice— The  Sergeant-at-Arms  will  call 
the  accused. 

The  Sergcant-at-Arms,  in  a  loud  voice:— "Andrew 
Johnson,  President  of  the  United  St.ttes!  Andrew 
Johnson,  President  of  the  United  States!  Appear  and 
answer  the  articles  of  impeachment  exhibited  against 
you  by  the  Uouso  of  liepreseutatives  of  the  United 
Slates." 

The  doors  were  thrown  open  at  this  point,  and 
every  eye  was  turned  that  way  for  a  moment,  but  Mr. 
Butler  entered  and  took  his  seat  with  the  other  ma- 
nagers. 

Mr.  JOHNSON  (Md.)  rose  and  said  something  in  a 
voice  inaudible  in  the  gallery,  whcrenpou  the  Chief 
Justice  said:— The  Sergeant-at-Arms  will  inform  the 
counsel  of  the  President. 

The  President's  counsel,  Messrs.  Stanhery,  Curtis 
and  Nelson,  were  ushered  in  at  the  side  door,  and 
took  seats  at  the  table  to  the  right  of  the  chair,  Mr. 
Stanbery  on  the  right,  the  others  in  the  order  named. 

Mr.  CONKLING  offered  the  following,  by  direction 
of  the  commiitee,  in  order,  he  said,  to  correct  a  clerical 
error: — 

Ordered,  That  the  twenty-third  rule  of  the  Senate  for 
procxjedings  on  the  trial  "f  inipe.achment  be  amended  by 
lu.crtiug  alter  the  woid  "dfbate,"  in  tlie  second  la  •,  the 


foUoning  words:— "Snbiect,  hnwever,  to  the  operation 
of  rule  P'-ven,"  so  that  if  amended  it  will  read  as  foilowa:  - 
"33d.  All  the  orders  and  decisions  shall  be  made  and  had 
by  yea=  and  nays,  which  ?hall  bo  entered  on  the  record, 
and  without  debate,  subject,  however,  to  the  operation  of 
rule  eevon,"  &c. 

Rule  seven  provides  that  the  presiding  officer  may, 
in  the  first  instance,  submit  to  the  Senate,  without  a 
division,  all  questions  of  evidence  and  incideutal 
questions. 

Mr.  CONKLING  explained  that  such  was  the  ori- 
ginal intention,  but  that  the  qualifying  words  were 
accidentally  omitted.     The  order  was  adopted. 

At  twenty  minutes  past  one  o'clock  the  Sergeant-at- 
Arms  announced  the  members  of  the  House  of  Repre- 
sentatives, and  the  memliers  entered  and  distributed 
themselves  as  far  as  possible  among  the  chairs  and 
sofas  not  already  occupied  by  those  having  the  enirc; 
to  the  Chamber  under  the  rules.  Many,  however,  did 
not  find  seats  at  once. 

The  Plea  of  the  President. 

Mr.  STANBERY  then  rose  and  said ;— Mr.  Chief 
Justice,  my  brother*  Curtis,  Nelson  and  myself,  are 
here  this  morning  as  counsel  for  the  President.  I  have 
his  authority  to  enter  his  plea,  which,  by  your  leave, 
I  will  proceed  to  read. 

Mr.  Stanbery  read  the  plea  of  President  Johnson. 

A  Professional  Statement. 

Mr.  STANBERY— I  have  also  a  professional  state- 
ment in  support  of  the  application ;  whether  it  is  in 
order  to  offer  it  now  the  Chair  will  decide. 

The  Chiei  Justice— The  appearance  will  be  consi- 
dered as  entered.    You  can  proceed. 

Mr.  Stanbery  then  read  his  statement  as  follows: — 

In  the  matter  of  the  iinpeachmfUt  of  Andrew  .Johnson. 
Prcf  ident  of  the  United  States,  Henry  Stauberv.  Benjamin 
K.  Curtis,  Jeremiah  S.  Black,  William  M.  Evarts  and 
Thomas  A.  R.  Nelson,  of  counsel  for  the  respondent,  mo'.-o 
the  court  for  the  allowance  of  fortj-  days  for  the  prepara- 
tion of  the  an-wer  to  the  article,"  of  impeachment,  and,  in 
support  of  the  motion,  make  tho  following  professional 
statement  :— 

The  articles  are  eleven  in  number,  involving  many  ques- 
tions of  law  and  fact.  Wo  have,  during  the  limited  time 
aud  opportuuitT  ortered  us,  con^idered,  ;is  far  a^  possible, 
the  field  of  investigation  which  must  bo  explored  in  tho 
preparation  of  the  answer,  and  the  c  inclusion  at  \\  hich  wo 
have  arri\-ed  is  that,  ivith  the  utmost  d  li-'ence,  tho 
time  we  have  asked  is  reasonable  and  neerssary.  The 
precedents  as  to  time  for  ans  ver  upon  inipeachuieiit  i)C- 
fore  the  Senate,  to  which  we  have  had  opuortuuity  to  re- 
fer, are  those  of  Judge  Chase  and  Judge  Peck. 

In  the  case  of  Judge  Chase,  time  was  allowed  from  tho 
3d  of  January  until  the  Uth  of  February  next  succeeding, 
to  put  his  answer,  a  period  of  thirtj'-tvvo  days;  but  in  this 
case  there  was  but  a  single  article. 

Judse  l-'eck  ankod  for  time  from  the  10th  to  the  25th  of 
May  to  put  in  his  answer,  and  it  wa-'  granted.  It  a  ipears 
that  Judge  Peck  had  been  long  cogui.-.ant  of  the  ground 
laid  for  his  iiupeaehuient,  and  had  becu  present  before  t!w 
committee  of  the  House  upon  the  cxauiinatioa  of  tlio 
■ivitnesees,  and  had  been  nerniittod  by  the  House  of  Ilepro- 
seutatives  to  present  to  that  body  an  elaborate  answer  to 
the  charges. 

It  is  apparent  that  tho  President  Is  fairly  entitled  to 
more  time  than  wa*  allowed  in  either  of  che  foregoing 
cases.  It  is  proper  to  add  tliat  the  respondents  ia  thosu 
cases  were  lawyi-rstiilly  capable  of  preparing  their  own 
answers,  and  th«t  no  pressing  oHieial  duties  interfered 
with  their  attention  to  that  business. 

Whi:reati.  the  Piesident,  not  being  a  lawyer,  must  rely  on 
his  counsel;  the  charges  involve  his  acts,  relations  ai.d 
intentions,  as  to  all  v  hieh  his  counsel  must  bo  fullv  advised 
upon  consultation  witli  him.  step  by  stop,  in  the' prepara- 
tion of  his-defoiise.  It  is  seldom  that  a  case  requires  such 
con»tant  conuuunicatiou  between  client  aud  counsel  as 
tliis,  and  yet  inch  communicatien  can  i  nlv  be  had  at 
such  intervals  as  are  allowed  to  the  Pre-idcnt  from  the 
usual  hours  th.at  must  be  devoted  to  his  high  ouieial  duties. 

We  further  beg  leave  to  suggest  for  the  considiTation  of 
this  honora'ile  ccHirt^  that  counsel,  careful  as  well  tor  their 
own  reputation  .as  ot  the  interests  of  their  client,  in  a  case 
of  such  magnitude  as  this,  so  out  of  the  ordiuaiy  range  of 
profossional  experience,  where  so  much  responsibility  la 
felt,  they  submit  to  the  candid  consideration  of  the  court 
that  they  have  a  right  to  aslc  for  themselves  such  oppor- 
tunity to  discharge  that  duty  as  seems  to  them  tu  bo  abso- 
lutely necessary. 

(Signed)  HENRY  STANBERY, 

BENJAMIN  R.  CURTIS, 
JEREMIAH  S.  BLACK, 
WILLIAM  M,  E\'ART3. 
THO.MAS  A.  R.  NELSON, 

March  13,  1SG3.  Conn  el  for  respondent. 
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Mr.  Bingham's  Kepiication. 

Mr.  BINGHAM,  Chnirman  of  the  Managers  on  the 
part  of  the  House,  said — 

Mr.  President— I  am  instructed  by  the  managers,  on 
the  part  of  the  Uouse,  to  sng'j-est  that  under  the 
eighth  rule  adopted  by  the  Senate  for  the  <,'overnment 
of  these  proceedings,  after  the  appearance  of  the  ac- 
cused, 3  motion  for  a  continuance  ia  not  allowed,  lh« 
lan^uajre  of  the  rule  bein^  that  if  the  accnaed  appear 
and  tile  nn  answer,  the  case  shall  proceed  as  on  the 
general  issue.  If  he  do  not  appear,  the  case  shall 
proceed  as  on  the  general  issue.  The  managers  ap- 
peared at  the  bar  of  the  Senate,  impressed  with  the 
belief  that  the  rule  meant  precisely  what  it  says,  and 
that  in  default  of  appearance  the  trial  would  proceed 
as  on  a  plea  of  not  guilty;  if,  on  appearance,  no 
answer  was  tiled,  the  trial  shall  still,  accordins  to 
the  langaage  of  the  rule,  proceed  as  ou  a  plea  of  not 
guilty. 

Address  of  Judge  Curtis. 

Mr.  CURTIS,  of  the  counsel  for  the  President, 
said:— 

Mr.  Chief  Justice:— If  the  construction  which  the 
manaL'ers  have  put  upon  the  rule  be  correct,  the 
counsel  for  th»  President  have  been  entirely  misled 
by  the  rihraseology  of  the  rule.  They  (the  counsel 
for  the  President)  have  construed  the  rule  in  the  light 
of  similar  rules  existing  in  courts  of  justice— for  in- 
stance, in  a  court  of  equity.  The  order  in  the  snb- 
pffiua  i.^  to  appear  on  a  certain  day  and  answer  the 
plea;  but  certainly  it  was  never  understood  that  they 
were  lo  answer  the  plea  on  the  day  of  their  appear- 
ance. So  it  IS  in  a  vsriety  of  other  legal  proceedings. 
Parties  are  summoned  to  appear  on  a  certain  duy,  but 
the  day  wheu  they  are  to  answer  is  either  fixed  by 
some  general  rule  of  the  tribunal,  or  there  will  be  a 
special  order  in  the  particular  case. 

Now,  here  we  find  a  rule  by  which  the  President  is 
commanded  to  appear  on  this  day,  had  answer  and 
abide.  Certainly  that  part  of  the  rule  which  relates  to 
abiding  has  reference  to  fnture  proceedings  and  to  the 
final  result  of  the  case.  And  so,  as  we  have  construed 
the  rule,  the  part  of  it  which  relates  to  answering  has 
reference  to  a  future  proceeding.  We  submit,  there- 
fore, as  counsel  for  the  President,  that  the  interpreta- 
tion which  is  put  upon  the  rule  by  the  honorable 
managers  is  not  the  correct  one. 


Reply  of  Judge  Wilson  for  the  Managers. 

Mr.  WFLSON,  one  of  the  Managers,  said:— Mr. 
President — I  desire  to  say,  in  belialf  of  the  Managers, 
that  we  do  not  see  how'it  would  be  possible  for  tha 
eighth  rule  adopted  by  the  Senate  to  mislead  the  re- 
spondent or  his  counsel.  Tuat  rule  provides  that 
tipon  the  presentation  of  articles  of  impeachment  and 
the  organization  of  the  Senate  as  hereinbef  >re  pro- 
rided,  ;>.  writ  of  summons  shall  issue  to  the  accused, 
reciting  S'lid  articles,  and  notifying  him  to  appear  be- 
fore the  Senate  upon  a  day  and  at  a  place  to  be  lixad 
by  the  Senate  and  named  in  such  writ,  and  file  his 
answer  to  said  articles  of  impeachment,  and  to  stand 
and  abide  such  orders  and  judgments  of  the  Senate 
tliereon.  The  rule  further  provides  that  if  the  ac- 
cused after  service  shall  fail  to  appear,  either  in  person 
or  by  attorney,  on  the  day  so  fixed  therefor,  as  afors- 
said,  or  appearing  shall  fail  to  file  an  answer  to  such 
articles  of  impeachment,  the  trial  shall  proceed  never- 
theless as  upon  a  plea  of  not  guiltv. 

The  learned  counsel  in  the  jjrofessional  statement 
snbiuitted  to  the  S.;n:ite,  refer  to  the  cases  of  Judge 
Chase  and  Judge  Ptck,  and  I  presume  that  in  the  ex- 
amination of  the  records  of  those  cases,  the  attention 
of  the  counsel  w:vs  directed  to  the  rules  adopted  by 
the  Senate  for  the  government  of  its  aciion  ou  the  ar- 
gument of  those  case. 

liy  reference  to  the  rules  adopted  by  the  Senate  for 
the  "trial  of  Judge  Peck,  we  find  that  a  very  mtterial 
Cliange  has  been  made  by  the  Senate  in  the  adoption 
of  the  present  rule.  The  rule  in  the  ciso  of  Judge 
Peck,  being  the  third  rule,  prescribed  the  form  of 
summons,  and  retiuired  that  on  a  day  to  l)e  fixed  the 
resDondent  should  then  and  there  appear  and  answer. 

Tne  same  rule  was  adopted  in  the  Chase  case,  but 
the  present  rule  is  in  those  cases  the  words  to  which 
I  have  called  the  attention  of  ths  Senate:— "That  ho 


shall  appear  and  file  his  answer  to  said  articles  of  im- 
peachment; and  that,  appearinir  in  persou,  shall  he 
fail  to  file  ills  answer  to  such  articles,  the  trial  shall 
proceed,  nevertheless,  as  on  a  plea  of  not  guilty."  I 
submit,  therefore,  Mr.  President,  that  the  chanpe 
which  has  been  made  in  the  rule  for  the  goverment 
of  this  rase  must  have  been  made  for  some  good  rea- 
son. What  that  reason  may  have  been  may  be  made 
a  subject  of  discussion  in  this  case  hereafter,  but  tho 
change  meets  us  on  the  presentation  of  this  motion, 
and  we,  therefore,  on  the  part  of  the  House  of  Repre- 
sentatives, which  we  are  here  representing,  ask  that 
the  rule  adopted  by  the  Senate  for  the  government  of 
this  case  may  be  enforced.  It  is  for  the  Senate  to  say 
whether  thisrnle  shall  be  sustained  as  a  rule  to  govern 
the  case,  or  whether  it  shall  be  changed;  but  stand- 
ing as  a  rule  at  this  time,  W8  ask  for  its  enforcement. 


Mr.   Stanbery    Criticises  the  Action    of    the 

Managers. 

Mr.  STANBERY  said  the  action  taken  by  the  honor- 
able managers  is  so  singular  that  in  the  whoie  course 
of  mv  practice  I  have  not  met  with  an  example  of  it. 
The  President  of  the  United  States,  Mr.  Chief  Justice, 
is  arraigned  on  impeachment  by  the  Honse  of  Renre- 
sentatives,  a  case  of  the  greatest  magnitude  that  we 
have  ever  had,  and  it,  as  to  time,  is  to  be  treated  as  if 
it  were  a  case  before  a  police  court,  to  be  put  through 
with  railroad  speed,  on  the  first  day  of  the  trial. 
Where  do  my  learced  friends  find  a  precedent  for  call- 
ing on  the  trial  oj  this  day  ? 

They  say:— "We  have  notified  you  to  appear  here 
to  answer  on  a  given  day."  We  are  hem.  We  enter 
our  ap|>earance.  As  my  learned  friend,  Mr.  Curtis, 
has  said,  you  have  used  precisely  the  language  ttiat  is 
used  in  a  eubposua  in  chancery.  But  who  ever 
heard  that,  when  a  defendant  in  chancery  made  his 
appearance,  he  must  appear  with  his  answer  ready  to 
go  on  with  the  case,  and  must  enter  on  the  trial  ?  Of 
course  we  come  here  to  euter  our  appearance.  Wo 
state  that  we  are  ready  to  answer.  We  do  not  wish 
the  case  to  go  by  dctault.  We  want  time,  reasonable 
time;  nothing  more.  Consider  that  it  is  but  a  few 
days  since  the  President  was  served  with  the  sum- 
mons; that  as  yet  all  his  counsel  are  not  present 
Your  Honor  will  observe  that  of  five  counsel  who 
signed  this  professional  statement,  two  arc  not  pres- 
ent, and  could  not  be  present,  and  one  of  them  I  am 
sure  is  not  in  the  city.  Not  one  of  them,  on  looking 
at  these  articles,  suspected  that  it  was  the  intention 
to  bring  on  the  trial  at  this  day.  Yet,  we  understand 
the  gentlemen  on  the  other  t-ide  to  say,  read  these 
rules  according  to  their  letter,  and  you  must  go  on. 

If  the  gentlemen  are  right,  if  we  are  here  to  answer 
to-day,  and  to  go  on  with  the  trial  to-day,  then  this  ia 
the  day  for  trial.  But  article  nine  says:— "At  12-30 
P.  M.  of  the  dav  appointed  for  the  return  of  the  sum- 
naons  against  the  person  impeached" — showing  that 
this  is  the  return  day  and  not  the  trial  day.  The 
managers  sav  that,  according  to  the  letter  of  the 
eighth  rule,  tliis  is  the  trial  day,  and  that  wo  mnst  go 
ou  and  file  our  answer,  or  that  without  answer  the 
court  shall  euter  the  plea  of  "not  guilty"  on  the  gene- 
ral issue,  and  proceed  at  once.  But  we  say  that  this 
is  the  return  day  and  not  the  day  ot  trial. 

The  tenth  rule  says:— "The  person  impeached  shall 
be  then  called  to  appear  and  answer."  The  defendant 
appears  to  answer,  states  his  willingness  to  answer, 
and  onlv  asks  time. 

The  eleventh  rule  says:-  "At  12-30  P.  M.  of  the  day 
appointed  for  the  trial."  That  is  not  this  d.iy.  This 
day,  which  the  mar.agers  wouid  make  the  lirst  day  of 
the  trial,  is  in  the  Senate's  own  rules  put  down  for  the 
return  day,  and  there  must  be  some  day  fixed  for  the 
trial  to  suit  the  convenience  of  the  parties,  so  that  tha 
letter  of  one  rule  answers  the  letter  of  anotlier  rule. 

But  pray,  Mr.  Chief  Justice,  is  it  porisiMe  that, 
nnder  those  circumstances,  we  are  to  be  caught  in  this 
trap  of  the  letter?  As  yet  there  has  not  been  time  to 
prepare  au  answer  to  a  single  one  of  these  articles. 
As  yet  the  President  has  been  engaged  in  procuring 
his  counsel,  and  all  the  time  occupied  with  so  mucQ 
consultation  as  was  necessary  to  fix  the  shortest  time 
when,  in  our  judgment,  we  will  be  ready  to  proceed 
with  the  trial.  Look  back  through  the  whole  line  of 
impeachment  cases,  even  in  the  worst  times.  Go 
back  to  the  Star  CUamber,  and  everywhere,  aud  yoQ 
will  find  that  even  there  Entrlish  fair  play  prevailed. 

Tnis  is  the  first  iuslauco  to  be  found  ou  record  any- 
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where  where,  on  appearance  day,  the  defend.mt  was 
n'i|Uired  to  answer  immpdinteiy,  and  proceed  with  the 
triiU.  We  have  not  a  witness  enmmDiied;  we  hardlv 
know  what  witnesses  to  summon.  We  are  entirely  at 
s'-.i.  Mr.  Chief  Justice,  I  submit  to  this  court  whether 
w»!  are  to  be  canght  iu  this  w.-vy.  "SlrikB,  hut  hear." 
Give  us  the  opportunity  that  men  have  in  common 
civil  cases,  where  they  are  allowed  hardly  less  than 
thirty  days  to  answer,  and  most  frequently  sixty  daye. 
Give  ns  time;  give  us  reasonable  time,  and  then  we 
f  hall  be  prepared  for  the  trial  aud  for  the  sentence  of 
thu  conrt,  whatever  it  may  be. 

Remarks  of  the  Chief  Justice^ 

The  Chief  Justice,  rising,  said: — 

The  Chief  Justice  would  state,  at  the  start,  that  he 
IK  embarrassed  m  the  construction  of  the  rules.  The 
t"entv-8econd  rule  provides  that  the  case  on  each  side 
ni-xy  be  opened  by  one  person.  He  understood  that  as 
ref<-rring  to  the  case  when  the  evidence  and  the  case 
are  re.idy  for  argument.  The  twenliet.h  rule  provides 
that  all  preliminary  or  interlocutory  questions  and  all 
motions  shall  be  argued  for  not  exceeding  one  hour  on 
each  side,  unless  the  Senate  shall,  by  order,  extend 
the  time;  whether  that  is  intended  to  apply  to  the 
whole  argument  on  each  side,  or  to  the  arguments  of 
each  counsel  who  miy  address  the  court,  is  a  question 
which  the  Chief  Justice  is  at  a  loss  to  solve.  In  the 
present  case  he  has  allowed  the  argument  to  proceed 
without  attempting  to  restrict  it,  and  unless  the  Senate 
order  otherwise  he  will  proceed  in  that  course. 

Mr.  BINGHAM  said:— It  was  not  my  purpose  when 
I  raised  the  question  under  the  rule  urescribed  by  the 
Senate,  to  touch  in  any  way  on  the  merits  of  any  ap- 
plication which  might  be  made  for  the  extension  of 
the  time  for  the  preparation  of  the  trial.  The  only 
object  I  had  in  view,  Mr.  President,  was  to  see 
whether  the  Senate  were  disposed  to  aiside  bv  its  own 
rules,  aud  by  raising  the  question  to  remind  the  Se- 
nators of  what  they  know— that  in  this  proceeding 
they  are  a  rule  and  a  law  unto  rheraseWes.  Neither 
the  common  law  nor  the  civil  law  furnishes  any  rnle 
whatever  for  the  conduct  of  this  trial,  save  it  may  be 
the  rules  which  govern  the  matter  of  evidence.  There 
is  nothing  more  clearly  settled  in  this  country,  and  in 
that  conntry  whence  we  derive  onr  laws  generally, 
than  the  proposition  which  we  have  just  stated,  and 
hence  it  follows  that  the  Senate  shali  prescribe  rnles 
for  the  conduct  of  the  trial;  and  having  prescribed 
rules,  my  associate  managers  and  myself  deem  it  im- 
portant to  inquire  whether  those  rales,  on  the  very 
tlireshold  of  these  proceedings,  were  to  be  disrc- 
regarded  and  set  aside.  I  may  bo  pardoned  for  saying 
that  I  am  greatly  surprised  at  the  hasty  words  which 
dropped  from  the  lips  of  tny  learned  and  accom- 
plished frieud,  Mr.  Stanbery,  who  has  just  taken  his 
ee-it— that  he  failed  to  discriminate  between  the  ob- 
jection made  here  and  the  objection  which  might 
hereafter  be  made,  for  the  motion  for  the  continuance 
of  the  trial. 

But,  Mr.  President,  there  is  nothing  clearer— no- 
thins  better  known  to  my  learned  and  accomplished 
friend,  than  that  the  making  up  of  the  issue  before 
any  tribunal  of  justice  and  the  trial  are  very  distinct 
transactions.  Tliis  is  perfectly  well  understood.  A 
very  remarkable  case  in  the  State  trials  lies  before  me, 
wtiere  Lord  Holt  presided  over  the  trial  of  Sir  Richard 
Brown,  Preston  and  others,  for  high  treason;  and 
when  counsel  appeared,  as  the  gentlemen  appear  this 
mornins  in  this  court,  to  ask  for  a  coutinnance,  the 
answer  which  fell  from  the  lips  of  the  Lord  Chief  Jus- 
tice perpetually  was:— We  are  not  to  consider  the 
question  of  the  trial,  until  a  plea  be  pleaded.  Becan*e, 
as  Ids  lordship  very  well  remarked,  it  may  happen  that 
no  trial  will  be  required.  Perchance  you  may  plead 
guilty  to  the  indictment,  and  so  the  rule  lying  before 
ns  contemplated.  The  last  clause  of  it  provides  that 
if  the  defendant  appears  and  shall  plead  guilty,  there 
maybe  no  further  proceedintrs  in  the  case;  no  trial 
about  it.  Nothing  would  remain  to  be  done  bat  to 
pronounce  judgment  under  the  Constitution. 

It  is  time'enough  for  us  to  talk  about  trial  when  we 
have  an  issne.  The  rule  is  a  plain  one— a  simple  one, 
and  I  may  be  pardoned  for  saving  That  I  fail  to  per- 
ceive anytning  iu  rules  ten  and  eleven,  to  which  the 
learned  counsel  have  referred,  which  in  any  kind  of 
construction  can  be  applied  to  limit  the  effect  of  the 
words  in  rule  eight,  to  wit:  -"That  if  the  party  fail  to 


appear,  either  in  persim  or  by  counsel,  on  the  dav 
named  in  the  summons,  the  trial  shall  proceed  tm  the 
plea  of  not  guilty;"  and  further:— "That  if  failine  on 
the  day  named  in  the  soramons,  either  in  person  or 
by  attorney,  he  failed  to  answer  the  articles,  the  trial 
shall,  nevertheless,  proceed  as  on  a  plea  of  not  guilty." 

When  words  are  plain  in  written  law  there  is  an  end 
of  construction.  They  must  be  followed.  The  man- 
agers so  thought  when  they  appeared  at  this  bar.  All 
that  they  ask  is  that  the  rule  be  enforced — not  a  post- 
ponement for  forty  days,  to  be  met  at  the  end'of 
that  time,  perhaps,  with  a  dilatory  plea  and  a  motion, 
if  70U  please,  to  quash  the  articles,  or  with  a  queslion 
raising  the  inquiry  whether  this  is  the  Senate  of  tha 
United  States. 

It  seems  to  me,  if  I  may  be  pardoned  in  making  one 
other  remark,  that  in  prescribing  both  these  rules, 
that  the  summons  shall  issue  to  be  returned  on  a  cer- 
tain dav— given,  as  in  this  case,  six  days  in  advance — 
it  was  intended  tnereby  to  enable  the  party,  on  the 
day  fixed  for  his  appearance,  to  come  to  this  bar  and 
make  his  answer  to  those  articles.  I  may  be  pardoned 
for  saying,  further,  what  is  doubtless  known  to  every 
one  within  the  hearing  of  my  voice,  that  techiiical 
rnles  do  in  no  wa/ control,  or  limit  or  temper  the  ac- 
tion of  this  body ;  that  under  the  plea  of  not  guilty 
every  conceivable  defense  which  this  party  can  make 
to  these  articles— if  they  be  articles  at  all— if  they  be 
prepared  by  a  competent  tribunal  at  all — can  be  at- 
tempted. 

Why,  then,  this  delay  of  forty  days  to  draw  up  an 
answer?  What  we  desire  to  know  on  behalf  of  the 
House  of  Representatives- by  whose  authority  we  ap- 
pear here— is  whether  an  answer  is  to  be  filed,  in  ac- 
cordance with  the  rule,  and  if  it  be  not  filed,  whether 
the  rule  itself  is  to  be  enforced  by  the  Senate,  and  a 
plea  of  not  guilty  entered  up'in  the  accused?  That  is 
our  inquiry.  It  is  not  my  purpose  to  enter  on  the  dis- 
cussion atall  as  to  the  postponing  of  the  day  for  the 
progress  of  the  trial.  Mv  desire  is  for  the  present  to 
see  whether,  under  this  rule  and  by  force  of  this  rule, 
we  can  obtain  an  issue. 

The  Chief  Justice— Senators,  the  connsel  tor  the 
President  submit  a  motion  that  forty  days  be  allowed 
for  the  preparation  of  his  answer.  The  rule  requires 
that  as  every  qnestion  shall  be  taken  without  debate, 
you  who  are  iu  favor  of  agreeing  to  that  motion  say 
yea. 

Senator  EDMLTNDS  (Vt.)  rising,  said :— Mr.  Presi- 
dent, on  that  subject,  I  submit  the  following  order:— 

"OrdfrrPd,  That  the  respondent  file  his  anan-er  to  the  .ar- 
ticles of  inipeaohment  on  or  before  the  first  day  ot  Aiiril 
next,  and  that  the  managers  of  the  impcachiucnt  file  their 
p-plication  thereto  within  three  days  thereafter,  and  that 
the  matter  stand  for  trial  on  Monday,  April  6,  1865." 

Senator  MORTON  (lud.)— I  move  that  the  Senate 
retire  for  the  purpose  of  consultation. 

Mr.  BINGH.VM— I  am  instructed  by  the  managers 
to  request  that  the  Senate  shall  pass  on  the  motion 
under  the  eighth  rule,  and  reject  the  application  to  de- 
fer the  day  of  answer. 

The  Chief  Justice— The  Chief  Jnstice  will  regard 
the  motion  of  the  Senator  from  Vermont  (Mr.  Ed- 
munds) as  an  amendment  to  the  motion  submitted  by 
the  counsel  for  the  President. 

Senator  CONKLING  (N.  Y.)— What  is  to  become  of 
the  motion  of  the  Senator  from  Indiana  (Mr.  Morton). 

Senator  SUMNER— What  was  the  motion  of  the 
Senator  from  Indiana? 

Senator  CONKLING— That  the  Senate  retire  for  the 
purpose  of  consultation. 

Senator  SDMNER-That  is  the  true  motion. 

The  Chief  Justice  put  the  question  aud  declared  it 
carried,  and  the  Senate  then  retired  from  the  Chamber 
at  2  o'clock  P.  M. 

The 'galleries  thinned  considerably  while  the  court 
held  a  Ton"  c-nisultation.  and  the  floor  presented  very 
much  the  appearance  of  a  county  court  room,  when 
the  inry  had  retired,  and  the  court  was  in  recess,  not 
half  the  House  and  other  occupants  of  the  floor  re- 
mainiu"'.  and  thev  scattered  in  knots  among  the 
Senators'  seats  and  elsewhere.  The  managers,  meau- 
while,  occasionally  consulted  or  pored  over  books 
bound  in  law  calf.    Mr.  Stevens  discussed  with   ap- 
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p.rent  reli.h  ,ome  raw  oy.ters   '^r''"-,!^\^'"{/'-'^™;|^,^  . 
Li^otnr-<j      The  President  pro  t.'ui.,  Mi.  >N  acie,  was  on 
'tbe  Stoing  most  of  the  lime  occupied  by  the  con-  | 
snltation. 

At  seven  minutes  past  4  o'clock  the  Senators  re-  I 
entered   and   took  their  seats,  when  order  was  re- 
Etored. 

Order  of  the  Court. 

The  Chief  Justice  8aid:-The  motion  made  by  conn-  ' 
fel  is  overruled,  and    the    Senate    adopts    the    order 
vhich  will  be  read  by  the  Secretary. 

The  Secrrtarv  read  the  order  as  follows:— 

Or  r;.r,  d  That  the  re^rond-nt  ansu-er  to  the  articleR  of 
i-,  c^'cUment  ou  or  before  Monday,  the  23d  day  of  March 
i.i^tiint. 

The  Replication. 

"Mr  BirrGHAM— Mr.  President,  I  am  instructed  by 
t>te  i^an»ger»  to  submit  to  ihe  consideration  of  the 
Senate  the  following  motion,  and  ask  that  it  may  be 
rejiorted  by  the  Secretary. 

The  Secretary  read  as  follows  :— 

Ordered.  That  bef.ire  the  filing  of  replication  by  the  ma" 
ra^ers  ou  the  part  of  the  House  of  liopreoeptatijej',  the 
trira  of  Andreu-  Johnson,  Pre-ident  ot.  the  Lmted  btate. 
i:v"  the  articles  of  iuiveachm  -nt  exhibited  by  the  House 
of  Keprescutatives,  shall  proceed  forthwitti. 

The  Chair  put  the  question,  and  said  the  yeas  ap- 
peared to  have  it;  but  the  yeas  and  nays  were  ae- 
n.anded,  with  the  following  result:— 

Yf  \6  --Mesare.  Cameron,  Cattell,  Chandler.  Cole.  Gonk- 
lin,  Coiine:.s  Corbett,  Drake.  Ferry  Harlan.  Ho-.yard, 
Mrcan  Morton,  Nve.  Patterson  (N.  H.  , .  Pomeroy  Ram- 
e'/SeV  Stevvart,-  Sumner,  Thayer.  Tipton,  A\ilhams, 
Wilson  and  Vatea— 25. 

Nav8 -Messrs.  Anthony,  Bayard,  Buckalew,  Davis' 
Dixon.  Edmunds,  Kes?endon,  Fonder,  Frelinghiiyseu' 
G  h  ek  Heudereon,  Hendiiek?.  Howe.  -Tohpon.  McCreery. 
MrrrllKMe.),  Mornll  (Vt.),  Norton,  Patterson  (renn  ), 
SadVburv-,  Shennan,  Spraguc,  Trumbull,  Van  Winkle, 
Vickers  and  Willey— 26. 

So  the  order  was  not  nj^reed  to. 

Mr.  Wf.de  did  not  vote. 

Mr.  SHERMAN  offered  the  following  order,  which 
was  read : — 

Ordered,  That  the  trial  of  the  articles  of  imneachment 
shall  proceed  on  the  6th  of  April  ne.xt. 

Mr.  HOWARD— I  hope  not,  Mr.  President. 

Mr.  WILSON  moved  to  amend  by  making  it  the  let 
instead  of  the  6lh  of  April  next. 

Mr   BUTLER— I  would  like  to   inquire  of  the  Pre 
eideut.  of  the  Senate  if  the  managers  on  the  part  of  the 
House  of  Representatives  have  a  ngnt  to  be  heard 
upon  this  matter? 

The  Chief  Justice— The  Chair  is  of  opinion  that  the 
managers  have  a  right  to  be  heard. 

Speech  of  Gen.  Butler. 

Mr.  BUTLER— Mr.  President  and  ijentlemen  of  the 
Senate:- Howeverungracious  it  may  seim  on  the  part 
of  the  managers  representing  the  Uou^e  of  Represen- 
tatives, and  tberei^y  representing  the  people  of  the 
United  States,  in  pressing  an  early  trial  of  the  ac- 
cuHcd,  vet  our  dutv  to  those  who  send  ns  here  -repru- 
Bentiu2their  wishes,  speaking  in  their  behalf  and  by 
their  command— the  peace  of  the  country,  the  interests 
of  the  p"ople,  all  seem  to  require  that  we  ehould  urge 
the  speedie.st  possible  trial. 

Among  the  reasons  whv  the  trial  is  sought  to  be  de- 
layed, the  learned  counsel  who  appear  for  the  accused 
h.ave  brought  to  the  attention  of  the  Senate  precedents 
in  early  days.  We  are  lold  that  railro.ad  speed  was 
not  to  he  used  on  this  trial.  Sir,  why  not ;  railroads 
have  effected  everything  else  in  thi.-'  w^rld  ;  telegraphs 
have  brought  places  together  that  were  thousands  of 
miles  apart. 

It  takes  infinitely  less  time,  if  I  may  use  so  strong 
an  expression,  to  brine  n  witness  from  California  now 
than  it  took  to  send  to  Philadelphia  for  one  in  the  case 
of  the  trial  of  Judge  Chase;  and,  therefore,  we  must 
not  shut  our  eyes  to  the  fact  that  there  are  railroads 
and  there  are  telegraphs  to  give  the    accused  the  pri- 


vi1e"-e  of  calling  his  counsel  together,  and  of  getting 
answers  from  anv  witnesses  that  he  may  have  sum- 
moned and  to  hri?"ig  them  here.  It  should  have  an  im- 
portant bearing  on  the  coarse  we  are  to  take  that  1 
respectfullv  submit  is  not  to  be  overlooke:.. 

Railroads  and  telegraphs  hare  changed  tne  order  of 
thiu^'S  In  every  other  business  of  life  we  rec.gnize 
that"fact,  why  should  we  not  in  this?  Passing  from 
that  which  is  bnt  an  incident— a  detail,  perhaps-wUl 
von  allow  me  to  snegest  that  the  ordinary  coui;se  of 
iu«tice.  the  ordinary  delays  of  courts,  the  ordinary 
term  given  in  ordinary  cases,  for  men  to  answer  when 
called  before  courts  of  justice,  have  no  application  to 
this  case.  Not  even,  sir,  when  cases  are  heard  and 
determined  before  the  Supreme  Court  of  the  inited 
States,  are  the  rules  applicable  to  this  particular  case, 
for  this  reason,  if  fo:  no  other,  that  when  ordinary 
trials  aro  had,  when  ordinary  questions  are  ex.aminea 
at  the  bar  of  any  court  of  justice,  there  is  no  dancrer 
to  the  Commonwealth  in  delay;  the  Repuohc  may 
take  no  detriment  if  the  trial  is  delayed.  ,     ,      . 

To  "ive  the  accused  time  interferes  with  nobody;  to 
Hve  him  indulgence  hurts  no  one— may  help  bun. 
I  But  here  the  House  of  Representatives  have  presented 
at  the  bar  of  the  Senate,  in  the  most  solemn  form,  the 
chief  rulerof  the  nation,  and  they  say— and  they  desire 
your  judgment  upon  the  accusation— that  he  has 
usurped  power  which  does  not  belong  to  him ;  that  he 
is  at  the  same  time,  breaking  the  laws  solemnly  en- 
acted by  you,  and  those  that  have  sent  you  here— by 
the  Congress  of  the  United  States— and  that  he  BtUl 
proposes  so  to  do. 

Sir  who  is  the  criminal?  I  beg  pardon  of  the  coun- 
sel for  the  respondent,  he  is  the  Chief  Executive  of 
the  nation !  When  I  have  said  that,  I  have  taken  out 
from  all  rule  this  trial,  because,  I  suimiit  with  defer- 
ence sir,  that  for  the  first  time  in  the  history  of  the 
woild  has  a  nation  brought  its  ruler  to  the  bar  of  its 
highest  court,  under  the  rules  and  forms  provided  by 
the  Constitution;  above  all  rule  and  all  analogy— all 
likeness  to  an  ordinary  trial  ceases  there. 

I  «ay  that  the  Chief  Executive,  who  is  the  com- 
mander of  vour  armies;  who  claims  that  comoKind; 
who  controls,  through  his  subordinates,  your  Trea- 
sury;  who  controls  your  navy ;  who  controls  all  ele- 
ments of  power;  who  controls  your  foreien  relations ; 
who  mav  complicate,  in  an  hour  of  passion  or  preju- 
dice, the  whole  nation  by  whom  hs  is  arraigned  as  the 
respondent  at  vour  bar;  and  mark  me,  sir,  I  respect- 
fully submit  that  the  very  question  here  at  issue  this 
dav  this  hour,  is  whether  he  shall  ccmtrol,  beyond  the 
reach  of  vour  laws  and  outside  of  your  laws,  the  army 
of  the  United  States?  That  is  the  one  great  question 
here  at  issue— whether  he  shall  set  aside  your  laws ; 
set  aside  the  decrees  of  the  Senate  and  the  laws 
enacted  by  Congress;  setting  aside  every  law;  claim- 
in'-  the  Executive  power  only  that  he  shall  control  the 
o-reat  military  arm  of  this  government,  and  cimtrol  it, 
if  he  pleases,  to  your  ruin  and  the  ruin  of  the  country. 

A-'ain,  sir,  do  we  not  know,  may  we  not  upon  this 
motion  assume,  the  fact  that  the  whole  business  of  the 
War  Department  of  this  country  pauses  until  this  trial 
goes  on.  He  will  not  recognize,  as  we  all  know,  the 
Secretary  of  War  whom  this  body  has  declared  the 
le<'al  Secretary  of  War,  and  whom  Congress,  under  a 
power  le-^itimately  exercised,  has  recognized  as  the 
le'-al  Secretary  of  W.ar ;  and  do  we  not  know,  also, 
that  while  he  has  appointed  a  Sncrct.iry  o.  War  al 
interim,  he  dare  not  recognize  him,  and  this  day,  and 
this  hour,  the  whole  business  of  the  War  Departmaut 

stops.  ,      ^  ,,       .      o! 

Mr.  Butler  reminded  the  Senate  that  a  gallant  olhcer 
of  the  army,  if  confirmed  by  them  to-day,  who,  by 
ri"ht,  ought  to  have  his  commission  and  his  pay  com- 
mence immediately  his  appointment  reached  him, 
would  have  to  wait  if  this  motion  prevailed  for  forty 
dayo  as  lou"  as  it  took  God  to  destroy  this  world  by 
a  llood  Oanghter),  and  for  what  7  1  wonder  that  the 
intelligent  and  able  counsel  might  delay  the  trial  stiU 
lon-er  when  one  department  of  tne  government  was 
already  thrown  into  confusion  while  they  were 
blamed.  „.  ^       , 

But,  he  continncd,  that  is  not  all.  The  great  pulse 
of  the  nation  beats  in  perturbation  whue  this  strictly 
constitutional  but  wholly  anomalous  proceeding  goes 
on,  and  it  passea  fitfuUv  when  we  pause,  and  goes  for- 
ward when  we  go  forward,  and  the  very  question  to- 
day in  this  country  is  arising  out  of  the  desire  i>f  men 
to  have  business  interests  settled,  to  have  prosperity 
return,  to  have  the  spring  open  as  auspiciously  under 
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onr  laws  as  it  will  under  the  laws  of  nature.  I  say  the 
very  pulse  of  the  nation  beats  heve,  and  beating  fft- 
fuUy  requires  us  to  still  it  by  brinjring  this  respondfnt 
to  justice,  from  which  God  give  him  aeliverance.  if  he 
so  deserves,  at  the  earliest  possible  hour  consistent 
with  his  risht. 

Mr.  Butler  then  nrfred  that  while  all  the  time  shown 
to  be  necessary  when  the  case  comes  to  trial  should 
be  granted,  no  tune  should  be  fixed  in  advance.  They 
should  not  presume  in  advance  that  the  renpondent 
could  not  get  ready.  Let  him  pat  in  his  answer,  and 
then,  if  he  showed  the  absence  of  necessary  witnesses, 
the  manaeers  would  either  acquiesce  iu  a  proper  delay 
or  admit  all  that  he  sought  to  prove  by  the  testimony. 
lie  would  not  deny  the  respondent  a sintrle  iuduttrence 
consistent  with  public  safety.  They  asked  no  more 
privile>;es  than  they  were  willing  to  grant  to  him. 

The  great  act  for  which  he  was  to  be  brought  to  the 
b.ar  was  committed  on  the  2l8t  of  February,  lie  knew 
its  consequences  just  as  well  as  they  did.  The  House 
of  Representatives  had  dealt  with  it  on  the  22d.  Oa 
the  4th  of  March  they  had  brought  it  before  the  Se- 
nate, with  what  they  called  its  legal  consequences; 
and  now  they  were  here  ready  for  trial— instant  trial. 
Some  Judges  had  eat  twenty-two  hours  in  the  day  on 
the  trial  of  great  crimes;  and  they,  God  giving  them 
strength,  would  sit  here  every  day  and  every  hour,  to 
bring  this  trial  to  a  conclusion. 

He  knew  exactly  what  he  had  done;  they  had 
fjrantedhim  more  time,  and  now  they  ask  that  he 
should  be  prepared  then  to  meet  them.  He  hoped 
hereafter  no  man  anywhere  would  say  that  the 
charges  upon  which  Andrew  Johnson  was  arraigned 
were  frivolous,  unsubstantial,  or  of  no  effect,  when 
counsel  of  the  highest  respectability,  who  would  not, 
for  their  lives,  say  what  they  did  not  believe,  told  the 
Senate  that  with  all  their  legal  ability  they  could  not 
put  in  an  answer  to  the  charges,  so  grave  were  they, 
in  less  than  forty  days,  vea  fifty  days. 

Mr.  Butler  concluded  after  recapitulating  the 
considerations  which  he  thought  ought  to  influence 
them  in  deciding  this  question  by  reminding  them  that 
a  speedy  termination  of  the  trial  either  way  would 
bring  quiet  to  the  country,  and  praying  them  not  to 
decide  this  question,  upon  which  the  life  of  the  nation 
depends— the  greatest  question  th-it  ever  came  before 
any  body— on  any  the  ordinary  analogies  of  law. 

Mr.  NELSON,  of  counsel  for  the  President,  said:— 
I  have  endeavored,  in  coming  here,  to  divest  my  mind 
of  the  idea  that  we  are  engaged  in  a  political  discus- 
sion, and  have  tried  to  be  impressed  only  with  the 
thought  that  we  appear  before  a  tribunal  sworn  to  try 
the  g1-eat  question  which  has  been  submitted  for  its 
consideration,  and  to  dispense  justice  and  equity  be- 
tween two  of  the  greatest  powers,  if  1  may  eo  express 
myself,  of  the  land.  I  have  come  here  under  the  im- 
pression that  there  is  much  force  in  the  observation 
which  the  honoral)le  manager  (Butler)  made,  that  this 
tribunal  is  not  to  be  governed  by  the  rigid  rules  of  Uw, 
but  is  disposed  to  allow  the  largest  liberty,  both  to 
the  honorable  mana'jers  on  the  part  of  the  House  of 
Ropreseuiatives  and  the  counsel  on  behalf  of  the  Pre- 
Bidenl. 

I  have  supposed,  therefore,  that  there  was  nothing 
improper  in  our  making  an  appeal  to  this  tribunal  tor 
lime  to  answer  the  charges  preferred,  and  that,  in- 
stead of  that  appeal  being  denied,  much  more  libe- 
rality would  be  •xtended  by  the  Senate  of  the  nation, 
silting  as  a  court  of  impeachment,  ih  m  we  could  ever 
exin'ol;  on  a  trial  in  a  cimrt  of  common  law. 

It  is  not  my  purpose,  Mr.  Chief  Justice,  to  enter  at 
this  stage  into  a  discussion  of  the  charges,  although  it 
wouhl  teem  to  be  invited  by  one  or  two  of  the  obser- 
vations made  liy  the  honorable  manager  (Butler).  He 
has  told  yon  that  it  is  right  in  .a  case  of  this  kind  to 
proceed  with  railroad  speed,  and  that  iu  consequence 
of  the  great  improvements  of  the  age,  the  investiga- 
tion of  this  cas«  can  be  proceeded  with  much  more 
speedily  than  it  could  have  been  a  few  years  ago.  Tlie 
charges  made  here  are  charges  of  the  greatest  import- 
ance. The  questions  which  will  have  to  be  coudiderel 
by  this  honorable  body  are  questions  in  which  not 
only  the  representatives  of  tfie  p-^ojilc  are  coucerued, 
Init  in  which  tiie  people  themselves  have  the  deepest 
and  most  lasting  interest. 

(Questions  are  raised  here  in  reference  to  differences 
of  opinion  between  the  Executive  of  the  nation  and 
Che  honorable  Congress,  as  to  their  conslitu-ion.nl 
pjwers,  and  aa  to  tlio  rights  wiiioii  they  resi;octively 


claim.  These  are  qncstiong  of  the  utmost  gravity, 
and  are  questions  vehich,  in  the  view  that  we  enter- 
tain of  them,  should  receive  a  most  deliberate  consid- 
eration on  the  part  of  the  Senate.  I  tru*t  that  I  may 
be  pardoned  by  the  Chief  Justice  and  Senators  for 
making  an  allusion  to  a  statute  which  has  long  been 
in  force  in  the  State  from  which  I  come.  I  only  do  it 
for  the  purpose  of  making  a  brief  argument  by  an- 
alogy. 

We  have  a  stat.uts  in  Tennessee  which  has  been  long 
in  force,  and  which  provides  that  where  a  bill  of  in- 
dictment is  found  aeainst  an  individual,  and  he  knows 
that,  owing  to  excitement  or  other  cause,  be  may  not 
have  a  fair  trial  at  the  first  term  of  the  court,  his  case 
shall  be  continued  to  the  next  term  of  the  court.  The 
mode  of  proceeding  at  law  ia  not  a  mode  of  railroad 
speed.  If  there  is  anything  under  heaven,  Mr.  Chief 
Justice,  which  gives  to  judicial  proceeding?  a  claim  to 
the  consideration  and  approbation  of  mankind,  it  is  tho 
fact  that  justice  and  courts  hasten  slowly  in  tho  in- 
vestigaliou  of  cases  presented  to  them. 

Nothinsr  is  done  or  presumed  to  be  done  in  a  state 
of  excitement.  Every  moment  is  allowed  for  calm  and 
mutunl  deliberation.  Courts  are  in  the  habit  of  in- 
vestigating canes  slowly,  carefully,  cautiously,  and 
when  they  form  their  judgment  and  pronounce  their 
opinions,  and  when  these  opinions  are  published  to 
the  world  they  meet  the  sanction  of  judicial  and  legal 
minds  everywhere,  and  meet  the  approbation  and  con- 
fidence of  the  people  before  whom  they  ure  promul- 
gated. If  this  is  so,  and  this  is  one  of  the  proudust 
characteristics  in  the  fonn  of  judicial  proceedings  in 
courts,  so  much  more  ought  it  be  so  in  an  exalted  and 
honorable  body  like  this,  composed  of  the  greatest 
men  of  the  United  States— of  Senators  revered  and 
honored  by  their  countrymen,  and  wlio  from  their  po- 
sition are  preserved  free  from  reproach  and  to  be  calm 
in  their  deliberations, 

I  need  not  tell  you,  sir,  nor  need  I  tell  these  honora- 
ble Senators  whom  I  address  on  this  occasion— ni*ny 
of  whom  are  lawyers,  and  many  of  whom  have  bean 
clothed,  ia  times  past,  with  the  judicial  ermine — that 
in  the  courts  of  law  the  vilest  criminal  who  ever  w.\s 
arraigned  m  the  United  States  has  been  given  time  to 
preoaro  for  trial;  and  right  not  only  to  be  heard  by 
counsel,  no  matter  how  greit  his  crime  mav  be,  the 
malignity  of  the  offense  with  which  he  has  been 
charged,  still  ho  is  tried  according  to  the  forms  of 
law,  and  is  all(jwed  to  have  counsel.  Continuances 
are  granted  to  him,  and  if  he  is  unable  to  obtain  jus- 
tice, time  is  given  him  and  all  manner  of  preparation 
is  allowed  him.  If  this  is  so  in  courts  of  common  Uw 
where  they  are  fettered  and  hound  by  the  iron  rule  to 
which  I  have  allude, 1,  how  much  more  so  ou^'ht  it  to 
be  iu  a  great  tribunal  Hki"  this,  which  does  not  follow 
the  forms  of  law,  and  which  is  seeking  alone  to  obtnin 
justice.  It  is  necessary  for  me  to  remind  vou  and  tha 
honorable  Senators,  that  upon  a  page  of  fooiscAp 
there  may  be  a  bill  of  indictment  prepared  aijiinst  ah 
individual  which  might  require  weeks  in  the  investi- 
gation. 

It  is  unnecessary  to  remind  this  honorable  body  that 
it  is  an  easy  thing'to  make  charges,  but  that  it  is  ofiea 
a  laborious  and  difflcult  thing  to  make  a  defense 
ag:unst  those  accusations. 

Keasoniug  from  the  analogy  found  by  such  pro- 
ceedings at  law,  I  earnestly  maintaiii  before  this  hon- 
orable body  that  suitable  time  should  be  givtm  us  to 
answer  the  charges  preferred  here. 

A  large  number  of  the  charges  involve  an  inquiry 
rnnning  baek  to  the  very  foundation  of  the  govern- 
ment; they  involve  an  examination  of  the  precedents 
that  have  been  sanctioned  by  different  administra- 
tions; they  involve,  in  short,  the  most  extensive  range 
of  inquiry;  and  the  last  two  charges  presented  by  the 
House  of  Representatives,  if  I  may  be  pardoned  for 
using  an  expression  of  the  view  I  entertain  of  them, 
open  up  Pandora's  box.  and  will  cause  the  investiga- 
tion as  to  the  great  diff^■rencl;9  of  opinion  which  ex- 
isted between  the  Presicfent  and  Congress- an  inquiry 
which,  so  far  as  I  can  perceive,  will  bo  at  most  iuter- 
miuabie  in  its  character. 

Now,  what  do  we  ask  here  for  the  President  of  the 
United  Slates,  the  highest  oilicer  in  this  land?  We 
ask  simply  that  he  may  be  allowed  time  for  his  de- 
fense. On  whose  judgment  is  ho  to  rely  in  relation  to 
thai?  He  must,  iu  a  great  part,  roiy  on  the  judgment 
of  his  counsel,  to  whom  he  has  entrusted  his  defense. 
We,  who  are  professionally  responsible,  have  asserted, 
in  the  presence  of  this  Senate,  iu  the  face  of  the  ua- 
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tioTi  and  of  thR  whole  world,  thsit  wo  hcliRve  we  W'll 
reqnire  ihe  number  of  days  to  prepare  the  Presider.i.'es 
answer,  which  wns  stated  iu  the  proposition  sub- 
mitted to  the  Senate.  Such  is  still  our  opinion.  Are 
thfse  grave  charge*  to  be  rushed  throa;;h  the  Senate, 
FittiuG;  88  a  judicial  tribunal,  in  hot  hante,  and  with 
railroad  Bpeed,  and  without  giving  the  Preaident  an 
opportunity  to  answer  them— th.it  eanie  opportunity 
which  you  would  give  to  the  meanest  criminal  ? 

I  do  not  believe,  Mr.  Chief  Justice  and  honorable 
Senntors,  that  you  will  hesitate  oue  moment  in  i^ivint? 
tis  all  the  time  that  we  deem  necessary  for  preparing 
our  defense,  and  what  may  beneeessary  to  enable  this 
body  judiciously,  carefully,  deliberatelv  and  cau- 
tioii'slv,  and  with  a  view  of  its  accountability  not  only 
to  its  constituents,  but  to  posterity,  to  decide  this 
case. 

I  have  no  doubt  that  the  honorable  Senators,  in 
justice  to  themselves  and  ia  justice  to  the  great  land 
which  they  represent,  will  ende  ivor  to  conduct  this 
investigation  in  a  manner  that  will  stamo  the  impress 
of  honor  and  justice  upon  them  and  upon  their  pro- 
•  ceedings,  not  only  now,  but  in  all  time  to  come,  after 
all  of  us  shall  have  passed  away  from  the  stage  of  hu- 
man action. 

Mr.  Chief  Justice,  this  is  an  exalted  tribunal.  I  say 
it  in  no  spirit  of  compliment,  but  because  I  feel  it.  I 
feel  that  there  is  no  more  exalted  tribunal  that  could 
be  convened  under  the  sun,  and  I  may  say,  in  answer 
loan  observation  of  one  of  the  honorable  managers, 
that  I,  for  one,  as  an  American  citizen,  feel  proud  that 
■we  have  assembled  here  to-day,  and  assembled  under 
the  circumstances  which  havn  brought  us  together. 

It  is  one  of  the  first  instances  in  the  history  of  the 
world  in  which  the  ruler  of  a  people  has  been  pre- 
sented bv  a  portion  of  the  representatives  of  the  peo- 
ple [or  trial  before  a  Senate  sittinir  as  a  judicial  tribu- 
nal. "SVhile  that  is  so,  it  is  equally  true  on  the  other 
hand  that  the  President,  through  his  counsel,  comes 
here  and  submits  himself  to  the  jurisdiction  of  this 
court— submits  himself  calmly,  peiceable  and  with  a 
confident  reliance  on  the  justice  of  the  honorable  Se- 
nate which  is  to  hear  his  case. 

Mr.  Chief  Justice— I  sincerely  hope  that  the  resolu- 
tion oflFared  by  the  Senator  from  Ohio  will  meet  the 
approval  of  this  honorable  body.  I  hope  that  time 
will  be  given,  and  that  these  proceedings  which  in  all 
time  to  come,  will  be  quoted  as  a  precedent,  will  be 
conducted  with  that  gravity,  that  dignity,  and  that 
decorum  which  are  lit  and  becoming  iu  the  representa- 
tives of  a  free  and  great  people. 

Senator  CONKLING  sabmitted,  as  an  amendment, 
the  following: — 

Ordered,  That  unless  otherwise  ordered  by  the  Senate 
for  cause  sho-rn,  the  trial  nf  the  pending  impeachiuont 
shall  bo  proceeded  with  immediately  after  the  replication 
shaU  be  tiled. 

The  Chief  Justice  decided  the  amendment  out  of 
order  as  an  amendment  to  an  ameudiaeut  offered  by 
Senator  Wilson. 

Senator  WILSON  withdrew  his  amendment  so  that 
Senaior  Coukling's  amendment  to  the  motion  of  Sena- 
tor Sherman  might  be  in  order. 

Mr.  BINGHAM  said,  I  am  instructed  by  the  mana- 
gers to  say,  that  the  proposition  just  sugsested  by  the 
h.)norable  Senator  frum  New  York,  is  entirely  satis- 
factory to  the  managers  on  the  part  of  the  House,  and 
t"  say  further,  that  we  believe  it  is  in  perfect  accord 
with  the  precedents  in  this  country.  The  Senate  will, 
daabiless,  remember,  that  in  the  trial  of  the  Chase 
case,  when  a  day  was  fixed  for  the  trial,  the  Senate 
adopted  an  order  which  was  substantially  the  same  as 
now  suggested.    It  was  as  follows:— 

"  Ordered,  That  the  4th  day  of  February  next  shall  be 
the  ilav  for  receiving  the  auaiver  and  proceeding  on  the 
trial  of  impcachuieut  against  Samuel  Cliase." 

If  nothing  further  had  been  said  touching  the  original 
proposition,  we  vvould  have  lieen  c>>ntent  and  satis.'led 
to  leave  the  question,  without  further  remark,  to  the 
decision  of  the  Senaio;  but  in  view  of  whit  his  been 
8-iid,  we  beg  letve  to  respond  that  we  are  cbargeahle 
with  no  indecent  haste  wuen  we  a:<li  lliat  no  uiineces- 
Biiry  delay  shall  interposie  i)etweeu  the  people  and  the 
trial  of  a  man  who  has  been  charged  with  having  vio- 
Kited  the  greatest  trust  ever  commitied  to  a  single 
person;  trusts  which  iiivoK'e  the  liigh-st  interests 
of  the  whole  people;  trusts  which  involve   the  peace 


of  the  whole  country;  trusts  which  involve  in  some 
sense  the  success  of  this  last  great  experiment  of  re- 
publican government  on  earth.  We  may  be  par- 
doned, further,  for  saying  that  it  strikes  us  vvith  some- 
what of  s  irprise,  without  intending  the  sli^ht.est 
possible  disrespect  to  any  member  of  this  honorable 
body,  that  any  proposition  should  be  eiitertai:ied  for 
a  continuance  in  a  trial  like  this  when  no  formal  ap- 
plication has  be«n  made  by  the  accused  himself. 

To  be  sure,  a  motion  was  interposed  here  to-day,  in 
the  face  of  the  rules  and  of  the  law  of  this  body,  for 
leave  to  file  an  answer  at  the  end  of  forty  days.  The 
Senate  has  disposed  of  that  motion,  and  in  a  manner, 
we  venture  to  say,  satisfactory  to  the  whole  country, 
as  it  is  certainly  satisfactory  to  the  Representatives  of 
the  people  at  this  bar. 

And  now,  sir,  that  being  disposed  of,  and  the  Senate 
having  d9termined  the  day  on  which  answer  shall  be 
filed,  we  submit,  with  all  due  respect  to  the  Senate 
that  it  is  bu  jtust  to  the  people  of  the  country  that  we 
shall  await  the  incoming  of  ihat  answer  and  the  repli- 
casion  thereto  by  the  Representatives  of  the  peoule, 
and  then  see  and  know  what  colorable  excuse  will  be 
offered  either  by  the  President  accused  in  his  own 
person,  or  through  his  representatives,  why  this  trial 
would  be  delayed  a  single  hour. 

If  he  be  innocent  of  those  grave  accusations,  the 
truth  will  soon  be  ascertained  by  this  enlighteued 
body,  and  he  has  the  right,  in  the  event  of  the  tacts  so 
appearing,  to  a  speedy  deliverance,  while  the  country 
has  a  right  to  a  speedy  determination  of  this  most  im- 
portant question.  If,  on  the  other  hand,  he  be  euilty 
of  those  grave  and  serions  charges,  what  man  is  there, 
within  this  body  or  outside  of  it,  ready  to  say  that  he 
should,  for  a  day  or  an  hour  longer,  disgrace  the  high 
position  which  has  been  held  hitherto  only  by  the 
noblest  and  most  enlighteued  and  most  trustworthy 
of  the  land? 

We  think  that  the  executive  power  of  this  nation 
should  only  be  represented  iu  the  hands  of  the  men 
who  are  faithful  to  these  great  trusts  of  the  peoule. 
This  issue  has  been  made  with  the  President  of  the 
United  States,  and  while  we  admit  that  there  should 
be  no  indecent  haste,  we  do  demand  in  the  name  of 
the  people,  most  respectfully,  that  there  shall  be  no 
nnnecessary  delay,  and  no  delay  at  all,  nnless  good 
cause  be  shown  for  delay  in  the  mode  and  manner 
hitherto  observed  in  proceedings  of  this  kind. 

Senator  JOHNSON  inquired  whether  there  was  any 
period  fixed  within  which  replication  was  to  be  filed  ? 

Mr.  BINGHAM  replied  that  replication  conld  only 
be  filed  with  the  consent,  and  after  consultation  with 
the  House ;  but  he  had  no  doubt  that  it  would  be  done 
within  one  or  two  days  after  answer  was  filed. 

Senator  CONKLING  called  for  the  enforcement  of 
the  eighteenth  and  twenty-third  rules,  requiring  mo- 
tions to  be  voted  on  without'debate. 

The  Chief  Justice  ruled  that  debate  was  not  in  order. 

Senator  JOHNSON  said  he  had  simply  been  making 
an  inquiry. 

The  question  being  on  Senator  Conkling's  amend- 
ment to  Senator  Sherman's  motion,  the  yeas  and  nays 
were  taken,  and  resulted:— Yeas,  40;  nays,  10,  as  fol- 
lows :— 

Yeas.— Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole,  Ci>nkliug,  Conneds,  Corbett,  Drake,  Ednumd!!.  Ferry, 
Fussenden,  Fowler,  Frelinghuvsen,  Uriiue^,  Harlan,  llnn- 
dcrsou,  Howard,  Howe,  .Morgan,  Morrill  (Me.).  Monill 
(\  t.),  Morton,  Nye,  Patterson  (N.  H.),  i'omeroy,  Ua;n8ey, 
i;o»3,  Sh<;rmau,  Spragiie,  Stewart,  Sumner,  Thayer,  Tipton, 
Tnnnbiill,  Van  Winkle,  Willey.  Williams.  Wibon  and 
Y'atcs. 

Nays- Messrs.  Bavard,  Buckalew.  Davis,  Dixon,  Hen- 
dricKs,  McCreery,  Patterson  (Tenn.),  Saulabury  and 
Vickera. 

Senator  SHERMAN'S  motion,  as  amended,  was  then 
agreed  to;  so  it  was  ordered  that  nnless  otnerwlse 
ordered  by  the  Senate,  for  canse  shown,  the  trial  of 
the  pending  irapeacliment  shall  proceed  immediately 
after  replication  shall  be  filed. 

On  motion  of  Senator  HOWARD,  it  was  ordered 
that  the  Senate,  sitting  as  a  Court  of  Impeachment, 
adjourn  until  the  'iSd  of  tiie  present  mouth,  at  oue 
o'clock  iu  tue  afternoon. 
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PROCEEDINGS  OF  WONDftY.  BiaRCH  23. 

The  choice  seats  in  the  fcal'iery  were  secured  at  an 
ear'.T  hour  by  the  ladies,  who  occupied,  at  the  openine 
of  tlie  Senate,  about  three-fonrtlis  of  the  SDiice  allotted 
to  the  public,  as  on  the  occapion  of  the  organization  of 
the  Senate  into  a  court. 

The  floor  was  arranged  as  before.  The  Chaplain 
again  invoked  a  blessin?  upon  those  now  coming  to 
the  consideration  of  grave  and  momentons  matters 
rebtins  to  both  individual  and  to  tue  national  wel- 
fare, praying  that  God  would  preside  over  this  hiah 
c  uncil,  and  that  justice  be  done  in  the  name  of  God, 
and  of  all  the  people  of  this  great  nation. 
The  Trial. 

At  half-past  twelve  o'clock  the  Chair  announcpd 
that  itccoiding  to  rule  all  lejrislative  and  executive 
business  would  cease,  and  directed  the  Secretary  of 
the  Senate  to  notily  the  Honne. 

Mr.  TRUMBULL  (111.)  called  for  the  reading  of  the 
rule,  sayiutr  that  he  understood  that  one  o'clock  was 
the  hour  appointed, 

The  rule  was  read  providing  that  on  the  day  set 
apart  for  the  trial  the  Senate  ehall  cease  Executive 
business  and  legislation,  and  proceed  to  the  trial  of 
the  impeachment. 

Mr.  EDMUNDS  (Vt.)  called  attention  to  a  subse- 
quent order  introduced  by  Mr.  Howard,  of  the  Com- 
mittee of  Seven,  adjourning  the  court  until  one  o'clock 
to-d  ly.  This,  he  suid,  was  the  day  set  apart  for  re- 
ceiving the  answer,  not  for  proceeding  to  the  trial. 

St'Vf'al  Senators  suggested  to  leave  it  to  the  deci- 
sion of  the  Chair. 

I  ue  Cluiir  aecided  that  the  rule  was  imperative,  and 
business  must  now  cease. 

Mr.  EDMUNDS  respectfully  appealed  from  the  de- 
cision of  the  (hair. 

The  Chair  announced  the  question  to  be.  Shall  the 
decision  of  the  Chair  stand  as  the  judgment  of  the 
Senate,  but  at  the  sagges-tion  of  Mr.  TRUMBULL, 
Mr.  E  imunds  withdrew  the  appeal,  and  the  Secretary 
of  the  Senate  was  again  directed  to  notify  the  House 
that  the  Senate  was  ready  to  proceed  with  the  trial  of 
the  imneachment. 

During  the  interregnum  Mr.  Stevens  entered  quietly 
at  a  side  door,  and  took  his  seat  at  the  manager's 
table. 

C'hicf  Justice  Chase  Enters. 

At  1  P.  M.  the  President  j>ro  tern,  vacated  the  chair, 
the  Chief  Justice  entered  by  the  side  door  te  the  left 
of  the  chair,  and  called  the  Senate  to  order. 

The  Seru'cant-at-Arms  made  the  usual  proclamation 
comranndiiig  silence,  whereupon  the  managers  ap- 
peared at  the  door. 

The  Sergeant-ut-Arms  announced  "the  managers  of 
the  impeachment  on  the  part  of  the  House  of  Repre- 
sentatives," and  the  Chief  Justice  said,  "The  mana- 
gers will  take  the  seats  ^a!>signed  by  the  Sauate." 
Messis.  Bingham  and  Boutwell  led  the  way  up  the 
aisle,  and  they  took  their  seals. 

In  the  mciintime  Messrs.  Stanbery,  Curtis,  Nelson, 
Evarts  and  Groesbeck  seated  themselves  at  their  tabis 
in  the  order  named,  Sir.  Stanbery  occupying  the  ex- 
trt-nie  right. 

Tiie  Sergeant-at-Arms  then  announced  "the  House 
of  Representatives,"  and  the  members  of  the  House 
appenrt-ri,  preceded  by  Mr.  Washburne,  on  the  arm  of 
Mr.  McPherson,  Clerk  of  the  House,  »nd  took  their 
se.its  outside  the  bar. 

By  direction  of  the  Chief  Justice,  the  Secretary  of 
the  Senate  then  read  the  minutes  of  the  proceediugs 
of  Fridav,  the  13lh  inst. 

Mr.  DOOLITTLB  (Wis.)  was  called  by  the  Clerk, 
and  came  forward  and  took  the  oath. 

Seuiitor  DAVIS  (Ky.)  said— Mr.  Chief  Justice,  I  rise 
to  make  the  same  proposition  to  this  court  that  I 
made  lo  the  Sen.ite.  I  think  now  is  the  appropriate 
time,  before  the  Senate  proceeds  to  make  up  the  case. 
I,  therefore,  submit  to  the   court  a  motion  iu  writing. 

Th<'  Secretary  read  as  follows:— 

Mr.  Davis,  a  member  of  the  Senate  in  the  Court  of 
Impe-chment,  moved  the   court  lo  make  this  order:— 

Tli;itt!u"  Constitution  havinc  in'-e.-'ted  the  Senate  with 
tho  s.il-'  [.ower  to  try  the  artii  Icp  of  iiarieachni(.nt  of  tlic 
i'roHid.  i.t  iif  thi-  Lnitcd  States,  jirefcrrcd  br  the  Ho'ise  of 
K.'l'i\\-eiit.itives,    and   haxiiig   provided  that  the  Senate 

^hall  I'e  comiioHCrt  of  two  Senators  fr each  State,  to  bo 

chns»ii  |jy  the  l.eslflatiiie  thereof ;  and  the  States  of  Vir- 
piiiia.  North  Carolina,  South  larolina,  Geoicia,  Alabama, 
Miai-ii'sippi.  .Xrkausae,  Texas,  Louisiana  and  florida.  hav- 
ing efteh  chocen  two  Senators  who  have  ouctt  exthidcd 
lro.j  their  scats  roupoctivLl^'  :— 


Ordered,  That  the  Court  of  Impeachment  for  the  trial  of 
the  President  cannot  be  legally  and  constitutimally 
formed  while  the  Senators  from  the  States  aforesaid  are 
thus  excluded  from  the  Senate,  and  m  hich  objection  con- 
tinue? until  SenatorB  from  those  States  are  permitted  to 
take  their  seats  in  the  Senate,  subject  to  all  constitution^ 
exceptions  and  objections  to  their  return  and  qualification 
severally. 

Senator  HOWARD— Mr.  President— 

The  Chief  Justice — The  question  mast  be  decided 
without  debate. 

Senator  HOWARD— I  object  to  the  receiving  of  the 
paper. 

Senator  CONNESS  (Cal.)— I  desire  to  snbmit  a 
motion  which  will  meet  the  case.  I  move  that  the 
motion  be  cot  received,  upon  which  1  call  for  the  yeas 
and  nays. 

Senator  HOWE  (Wis.)— I  rise  to  snbmit  a  question 
of  order. 

The  Chief  Justice— The  Senator  will  state  his  point 
of  order. 

Senator  HOWE— I  would  ask  if  the  motion  offered 
by  the  Senator  from  Kentucky  be  iu  order  ? 

The  Chief  Justice — The  motion  comes  before  the 
Senate  in  the  form  of  a  motion,  submitted  by  a  mem- 
ber of  th*"  Senate,  sitting  as  a  court  of  impeachment. 
The  twenty-third  rule  requires  that  all  the  orders  iind 
decisions  shall  be  made  ana  had  by  yeas  and  nays, 
which  shall  be  entered  on  the  record,  and  without  de- 
bate, subject,  however,  to  the  operation  of  rule  seven. 
The  seventh  rule  requires  the  presidiug  officer  to,  in 
the  first  inst."ince,  submit  to  the  Senate,  without  a  ili- 
vison,  all  questions  of  evidence  and  incidenial  ques- 
tions, but  the  same  shall,  on  demand  of  oue-lifih  of 
the  members  nresent.  be  decided  by  yeas  and  nays. 
The  question  then,  being  on  a  nropositiou  submit'ed 
by  a  Senator  under  the  twenty-third  rule,  it  is  iu  order. 

Mr.  CONNESS— Mr.  President,  is  the  moiiou  sub- 
mitted by  me  in  order? 

The  Chief  Justice— No  sir. 

The  call  for  the  yeas  and  nays  were  ordered,  and 
they  were  called.  Messrs.  Davis  and  McCreerr  only 
voting  yea.  Messrs.  Saulsbury,  Bayard  and  Wade  did 
not  vote.     So  the  motion  was  not  acreed  to. 

Mr.  STANBEKY  then  rose  and  said— Mr.  Chief  Jus- 
tice, in  obedience  to  the  order  of  this  honorable  court, 
made  at  the  last  ses.sion,  that  the  answer  of  the  Piesi- 
dent  should  be  tiled  to-day,  we  have  it  ready.  The 
counsel  for  the  President,  abandoning  all  otiier  busi- 
ness— some  of  us  leaving  our  courts,  our  cases  and  our 
clients— have  devoted  every  hour  to  the  consideration 
of  this  case.  The  labor  has  been  incessant.  We  have 
devoted,  as  I  say,  not  only  every  hour  ordinarly  de- 
voted to  business,  but  many  required  for  nece.-siry 
rest  and  recreation  have  been  consumed  iu  it.  It  is  a 
matter  of  rei;rct  that  the  court  did  not  allow  us  more 
lime  for  preparation ;  nevertheless,  we  hope  that  the 
answer  will  be  found  m  all  respects  sufiicieut.  buch 
as  it  is,  we  arc  now  ready  to  read  and  file  it. 

Mr.  CURTIS  proceeded  to  read  the  answer. 

The  Prest«lcnt's  Ans>ver. 

To  the  Senate  of  the  United  States  sitting  ns  a 
court  of  impeachment  for  the  trial  of  Andrew  -To.in- 
8on,  President  of  the  United  States. 

The  answer  of  the  said  Andrew  Johnson,  Presi  lent 
of  the  United  States,  to  the  articles  of  imueacbnieut 
exhibited  against  him  by  the  House  of  Representa- 
tives of  the  United  Slates. 

Answer  to  article  1.  For  .answer  to  the  tirst  article 
he  says  that  Edwin  M.  Stanton  was  appointed  Secre- 
tary for  the  Department  of  War  on  the  15th  day  of 
Jaiinary,  1S62.  by  Abraham  Lincoln,  then  President 
of  Ihe  United  Stales,  during  the  first  term  of 
his  Presidency,  aiid  was  commissioned  accordins'  to 
the  Constitution  sud  the  laws  of  the  United  States  to 
hold  said  office  during  the  pleasure  of  the  Presi- 
dent; that  the  otfice  of  Secretary  for  the  Depart- 
ment of  War  w.-is  created  by  uu  act  of  the  First 
Congress  in  its  first  session,  passed  on  the  Tth  day  of 
August,  A.  D.  17S9,  and  in  and  by  that  act  it  was  pro- 
vided and  enacted  that  the  said  Secretary  for  the  De- 
partment of  War  shall  perform  sud  execute  such 
duties  as  shall  from  time  to  time  be  enjoined  on  and 
intrusted  to  him  by  the  President  of  the  United  States, 
agreeably  lo  the  Conslilntion,  relative  lo  the  subjects 
within  the  scope  of  the  said  department;  and  further- 
more, that  the  said  Secretary  shall  conduct  the  busi- 
ness of  the  said  department  in  such  a  manner  as  the 
President  of  the  United  Slates  shall  from  time  to  time 
order  and  instruct;  and  this  respondent,  further 
answering,  »ays  that,  by  force  of  the  act  aforesaid 
and  by  reason  of  his  appointment,  the  said  Stanlou 
becaine  the  printiyai  oUicer  iu  one  of  the  Executive 
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Departments  of  the  government,  within  tne  true  in- 
tent and  meaning  ot  the  Beconil  section  of  tne  se- 
cond article  of  the  Constilution  of  the  United  States  ; 
and  according  to  the  trae  intent  and  meaning  of 
that  proYiaion  of  the  Constitution  of  the  United 
States,  and  in  accordance  with  the  settled  and  uniform 
practice  of  each  and  every  President  of  the  United 
States,  the  «aid  Stanton  then  became,  and  so  long 
as  he  should  continue  to  hold  the  said  office  of  Secre- 
tary for  the  Department  of  War,  must  continue  to  be 
one  of  the  advisers  of  the  President  of  the  United 
States,  as  well  as  the  person  iutrusled  to  act  for  and 
represent  the  President  in  matters  enjoined  upon  him 
or  intrusted  to  him  by  the  President  touching  the  de- 
partment aforesaid,  and  for  whose  conduct  in  such 
capacity  subordinate  to  the  President,  the  President 
is,  by  the  Constitution  and  laws  of  the  United  States, 
made  responsible;  and  this  respondent  further  an- 
swerinL',  says;— He  succeeded  to  the  office  of  Presi- 
dent of  the  United  Stales  upon  and  by  reason  of  the 
death  of  Abraham  Lincoln,  then  President  of  the 
United  States,  on  the  15th  day  of  April,  1S55,  and  the 
said  St'.nton  was  then  holding  the  said  office  of  Secre- 
tary for  the  Department  of  War,  under  and  by  reason 
of  the  appointment  and  commission  aforesaid,  and 
not  havine  been  removed  from  the  said  office  by  this 
respondent,  the  said  Stanton  continned  to  hold  the 
same  under  the  appointment  and  commission  afore- 
said, at  the  pleasure  of  the  President,  until  the  time 
hereinafter  particularly  mentioned,  and  ai  no  time  re- 
ceived any  appointment  or  commission,  gave  as  above 
detailed. 

And  this  respondent  further  answering,  says  that  on 
and  prior  to  the  fifth  day  of  August,  A.  D.  1867,  this 
respondent,  the  President  of  the  Uniied  States,  re- 
sponsible for  the  conduct  of  the  Secretary  for  the  De- 
partment of  War,  and  having  the  constitutional  right 
to  resort  to  and  rely  upon  the  person  holding  that 
office  for  advice  c(5ncerning  the  great  and  diffl-ult 
public  duties  enjoined  on  the  President  by  the  Consti- 
tution and  laws  of  the  United  States,  became  satisfied 
that  he  could  not  allow  the  said  Stanton  to  continue 
to  hold  the  office  of  Secretary  for  the  Department  of 
War  without  hazzard  of  the  public  interest;  tnat  the 
relations  between  the  said  Stanton  and  the  President 
no  longer  permitted  the  President  to  resort  to  him  for 
advice,  or  to  be,  in  the  judgment  of  the  President, 
safely  responsible  for  his  conduct  of  the  aflairs  of  the 
Department  of  War,  as  by  law  required,  in  accordance 
Vfitti  the  orders  and  instructions  of  the  President. 

And  thereuDou,  by  force  of  the  Cousiiintioti  and 
laws  of  the  United  States,  which  devolve  on  the  Presi- 
dent the  power  and  the  duty  to  control  the  conduct  of 
the  business  of  that  Executive  Department  of  the  go- 
vernment, and  by  reason  of  the  constitutional  duty  of 
the  Pre.-ident  to  take  care  that  the  laws  be  faithfully 
executed,  this  respondent  did  necessarily  consider  and 
did  determine  that  the  said  Stanton  ought  no  longer 
to  hold  the  said  office  of  Secretary  for  the  Department 
of  V/ar,  and  this  respondent,  by  virtue  of  the  power 
and  authoritv  vested  in  him  as  President  of  the  United 
States  by  the  Constitution  and  laws  of  the  United 
States  to  give  effect  to  such,  his  decision  and  determi- 
nation, did,  on  the  5th  day  of  August,  A.  D.  1S6T,  ad- 
dress to  the  said  Stanton  a  note,  of  which  the  follow- 
ing is  a  true  cony:— 

"Sir ;— Public  considerations  of  a  high  character  constrain 
me  to  say  that  your  resignation  as  Secretary  of  War  will 
be  accepted.  ,      ,      ,  ,, 

To  which  note  the  said  Stanton  made  the  following 
reply  :— 

Was  Depahtment,  Washington.  August  5,  1867.— 
Sir:— Your  note  of  this  day  haa  been  received,  stating  that 
public  consideratione  of  a  high  character  CMnntraiu  yoii  to 
say  that  iiiy  resignation  as  Secretary  of  \\  ar  will  be  ac- 
oepted.  lu  reply,  1  have  the  honor  to  sav  that  public  con- 
eideratioiis  of  a  high  character,  which  alone  have  iuducrd 
me  to  continue  at  the  head  of  this  department,  constrain 
me  not  to  resign  the  ollice  of  Secretary  of  War  before  the 
next  meeting  of  Congress. 

Very  respectfully,  yours,      '      ».„„„ 

(Signed)  EDWIN  M.  STANTON. 

This  respondent,  as  President  pf  the  United 
States,  was  thereon  of  opinion  that,  having  regard  to 
the  necessary  official  relations  and  duties  of  the  Secre- 
tary for  the  Department  of  War  lo  the  President  of 
the  United  States,  according  to  the  Constitution  and 
laws  of  the  Uniied  States,  and  having  regard  to  the 
responsibility  of  the  President  for  the  conduct  of  the 
said  Secretary;  and  having  regard  to  the  paramount 
executive  authority  of  the  office  which  the  res|)ondeiit 
holds  under  the  Constilution  and  laws  of  the  United 
States,  it  Nvas  impossible,  consistently  with  the  public 
Interests,  to  allow  the  said  Stanton  lo  coutiuue  to  hold 
the   said  office    of  Secretary  for  the  Department    of 


War;  and  it  then  became  the  official  duty  of  the  r"- 
spondent.  as  President  of  the  United  States,  to  ci'H- 
eider  and  decide  what  act  or  acts  should  and  might 
lawfully  be  done  by  him,  as  President  of  the  United 
States,  to  cause  the  said  Stanton  to  surrender  the  said 
office. 

This  respondent  was  informed,  and  verily  believes, 
that  it  was  practically  fettled  by  the  first  Congress  nf 
the  United  States,  and  had  been  so  considered  ard 
uniformly  and  in  great  numtiers  of  instances,  acted  on 
by  each  Congress  and  President  of  the  Uniied  Slates 
in  succession,  from  President  Washington  to  and  in- 
cluding President  Lincoln,  and  from  the  first  Con- 
gress to  the  Thirtv-uiuth  Congress;  that  the  Consti- 
tution of  the  United  States  conferred  on  the  Presi- 
dent, as  part  of  the  Executive  power,  and  as  one  of 
the  necessary  means  and  instrunients  of  performing 
the  Executive  duty  expressly  imposed  on  him  by  tin; 
Constitution  of  taking  care  that  the  laws  be  faiih- 
fiilly  executed,  the  power  at  any  and  all  times  of  re- 
moving from  office  all  executive  officers  for  cause  U> 
be  judged  of  bv  the  President  alone. 

This  respondent  had,  in  pursuance  of  the  Consti- 
tution, required  the  opinion  of  each  principal  oilier 
of  the  Executive  departments  nuon  this  question  of 
constitulioual  executive  power  and  duty,  and  hud 
been  advised  by  each  of  them,  including  tt.e  said 
Stanton,  Secretary  for  the  Department  of  War,  th.it 
under  the  Constitution  of  the  United  States  this 
power  was  lodged  by  the  Constitution  in  the  Presi- 
dent of  the  United  Slates,  and  that  consequently  it 
could  be  lawfully  exercised  by  him,  and  the  Congro-=3 
could  not  deprive  him  thereof:  and  this  respondent, 
in  his  capacity  of  President  of  the  United  Stal<s, 
and  because  in  that  canacity.  he  was  both  enabled 
and  bound  to  use  his  best  judgment  upon  this 
question  did,  in  good  failh,  and  with  un  honest 
desire  to  arrive  at  tho  truth,  come  to  the  conclu- 
sion and  opinon,  and  did  make  the  same  known 
to  the  honorable  the  Senate  of  the  United  States, 
bv  a  message  dated  on  the  second  day  of  March, 
1SC7,  a  true  copy  whereof  is  hereunto  annexed 
and  marked  A,  that  the  power  last  mentioned  wa* 
conferred,  and  the  duty  of  exerciping  it  in  fit  casts 
was  imposed  on  the  President  by  the  Constitution  of 
the  United  States,  and  that  the  President  could  not 
be  deprived  of  this  power  or  relieved  of  this  duty ; 
nor  could  the  same  be  vested  by  law  in  the  President 
and  the  Senate  jointly,  either  in  part  or  whole,  and 
this  has  ever  since  remained,  and  w.as  the  opinion  of 
this  respondent  at  the  lime  when  he  was  forced,  as 
aforesaid,  to  consider  and  decide  what  act  or  ac^s 
should  and  might  lawfully  be  done  by  this  respondent, 
as  President  of  the  United  States,  to  cause  the  said 
Stanton  to  surrender  the  said  office.  Tnis  respondent 
was  also  then  aware  that  by  the  first  section  of  an  act 
regulating  the  tenure  of  certain  civil  offices,  passed 
March  2,  1S67,  by  a  constitutional  majority  of  both 
Houses  of  Congress,  it  was  enacted  as  follows:— 

That  every  person  holding  any  civil  office  to  which  ho 
has  been  appointed  by  and  with  the  advice  and  coupcut  of 
the  Senate,  and  everv  pereon  who  shall  hereafter  bo  ap- 
pointed to  any  such  office,  and  shall  become  duly  qualified 
to  act  therein,  is  and  shall  be  entitled  to  hold  such  otfiee 
until  a  8uccet!:or  shall  have  been  in  like  manner  appointed 
and  dulv  qualified,  except  as  herein  otherwise  provided. 
*  *  *  Frovhii'd,  That  the  Secretaries  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the 
Postmaeter-Cieneral  and  the  Attorney-General,  shall  h'dd 
their  otiices  resjiectivelv  for  and  during  the  tennnfthi 
I'rtsident  bv  wlmni  they  may  have  been  appointed,  and 
for  one  mnnfh  thereafter,  subject  to  remov.al  by  and  with 
tiie  advice  and  consent  of  the  Senate. 

This  respondent  was  also  aware  that  this  act  was 
nnderstood  and  intended  to  be  nn  expression  ot  the 
opinion  of  the  Congress  by  which  that  act  was  passed  ; 
that  the  nower  to  remove  executive  officers  for  cause 
might,  by  law,  be  taken  from  the  President,  and 
vested  in  him  and  the  Senate  jointly;  and  although 
this  respondent  had  arrived  at  and  still  retained  the 
opinion  above  expressed,  and  veritably  believed,  as 
he  siill  believes,  that  the  said  first  section  of  the  last 
mentioned  act  was  and  is  wh>iily  inoperative  and  void, 
by  reason  of  its  conflict  with  the  Constitution  of  the 
United  States;  yet,  inasmuch  as  the  same  had  been 
enacted  by  the  constitntional  majority  in  each  of  the 
two  Houses  of  that  Congress,  this  respondent  con- 
sidered it  to  be  proper  to  be  examined  and  de- 
cided vrhother  the  oarticular  case  of  the  s.iid  Stanton, 
on  which  it  was  this  resp(nident'8  duty  to  act,  was 
within  or  without  the  terms  of  that  first  section  of  the 
act,  or  if  within  it,  whether  the  President  had  not 
the  power,  according  to  the  terins  of  the  act,  to  re- 
move the  said  Stanton  from  the  ollice  of  Secretery  for 
the  Department  of  War,  and  having,  iu  his  capacity  of 
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President  of  the  United  States,  so  examined  and  con- 
fiidered,  did  form  the  opinion  that  the  case  of  the  said 
Stanton  and  his  tecure  of  office  were  not  affected  bjr 
the  firsr.  section  ot  the  last-named  act.  And  this  re- 
spondent further  answering,  says,  that  aithoui;h  a, 
caf>e  thns  existed  which,  in  his  jud?;raent,  as  President 
of  the  United  States,  called  for  the  exercise  of  the 
Executive  power  to  remove  the  said  Stanton  from  the 
office  of  Secretary  for  the  Departmcut  of  War:  and 
aithouc'h  this  recpondent  \va8  of  opinion,  as  is  above 
shown."that  under  the  Coaslitatiou  of  the  United 
States  the  power  to  remove  the  said  Scantou  from 
the  said  office  was  vestea  in  the  President  of  the 
United  Stetcs;  and  al'hongh  this  respondent  was 
also  of  the  opinion,  as  is  above  shown,  that  the 
case  of  the  said  Stanton  was  not  affected  by  the  first 
section  of  the  last-named  act;  and  althou^jh  each  of 
Ihe  said  opinions  had  been  formed  by  this  respondent 
upon  an  actual  case,  reQuiriug  him,  in  his  capacity  of 
President  of  the  United  States,  to  come  to  some  judg- 
ment and  determination  thereon,  yet  the  respondent, 
as  President  of  the  United  States,  desired  and  deter- 
mined to  avoid  if  possible  any  question  of  the  construc- 
tion and  effect  of  the  said  firat  sectioa  of  the  laat-named 
act,  and  also  the  broader  question  of  the  eyecntive 
power  conferred  on  the  President  of  the  United  States 
l>y  the  Constitution  of  the  United  States  to  remove  one 
of  the  principal  officers  of  one  of  the  Executive  Depart- 
ments for  cause  seeming  to  him  sufficient;  and  this  re- 
spondent also  desired  and  determined  tliat,  if  from 
causes  over  which  be  could  exert  no  control,  it  should 
become  absolutely  necessary  to  raise  and  have  in  some 
way  determined  either  or  both  of  the  said  lasi-u.^med 
questions,  it  was  in  accordance  with  the  Consti- 
tution of  the  United  Slates,  and  was  required  of  the 
President  thereby,  that  questions  of  so  much  gravity 
and  importance,  upon  waich  the  Legislature  and  Exe- 
cutive Departments  of  the  government  had  disagreed, 
which  involved  powers  considered  ny  all  branches  of 
the  government  during  its  entire  history  down  to  the 
year  ISGT,  to  liave  been  confided  by  the  Constitution 
of  the  United  States  to  the  President,  and  to  be  ueces- 
ie.-»rv  for  the  complete  and  proper  execution  of  his  coa- 
Btit'utional  duties,  should  be  in  some  proper  way  sub- 
mitted to  that  judicial  department  of  the  government 
intrusted  by  the  Constitution  with  the  power,  and  sub- 
jected by  It  to  the  duty,  not  only  of  determining 
finally  the  Ooustitulion  and  effect  of  all  acts  of  Con- 
gress, by  comparing  them  with  the  Constitution  of  the 
United  States,  and  pronouncing  them  inoperative  when 
found  in  conflict  with  that  fundamental  law  which  the 
people  have  enacted  for  the  government  of  all  their 
eervats,  and  to  these  ends:— 

First.  That  through  the  action  of  the  Senate  of  the 
United  States,  the  absolute  duty  of  the  President  to 
euDstitute  some  lit  person  in  the  place  of  Mr.  Stanton 
as  one  of  his  advisers,  who  is  ai  a  principal  of  a 
subordinate  office,  whose  official  conduct  he  was  re- 
e;.onsil)lo  for,  and  had  a  lawful  right  to  control,  might, 
if  possible,  be  accomplished  without  the  necepsity  of 
rai.-ing  any  one  of  the  questions  aforesaid ;  and  second, 
if  these  duties  could  not  so  be  performed,  then  that 
these  questions,  or  such  of  them  as  might  necessarily 
arise,  should  be  judicially  determined  iu  niauuer  afore- 
paid,  and  for  no  other  end  or  purpose.  This  respon- 
dent, as  President  of  the  United  States,  on  the  12lh 
day  of  August,  1SG7,  seven  days  after  the  reception  of 
ihe  letter  of  the  s.iid  Stanton  of  the  5th  of  August, 
herein  before  stated,  did  issue  to  the  Baid  Stanton  the 
order  following,  viz.  :— 

ExroUTrvE  Mansion,  Wasiunoton,  Aug.  12, 1867.— Sir: 
_Uv  virtue  (if  the  power  and  authority  vented  lu  me  as 
I'iosidcut,  by  the  Conatitutiou  and  laws  of  the  Lnited 
Slates,  you  are  hereby  suspended  from  office  as  Secretary 
of  War,  and  will  ceaeo  to  exercise  any  and  all  functions 
portainins  to  the  same.  You  will  at  once  tranatcr  to  (jou. 
Llyssea  S.  Grant,  who  has  this  day  been  autliorized  and 
empow  ered  to  act  as  Secretary  of  War  (ui  tnterim,  all  re- 
cords, books,  papers  and  other  public  property  now  in 
your  custody  and  charge, 
lion.  E.  M.  Stanton,  Secretary  of  War. 
To  which  said  order  the  said  Stanton  made  the  fol- 
lowing reply:— 

"Waii  Dei'autmknt,  Washtkoton  Citt,  Aug..l2, 1867.— 
Sir-- Your  note  of  this  date  has  been  received,  laforming 
nie'that,  bv  virtue  of  the  powers  vested  in  you  as  i  ro- 
pident  bv  the  Constitution  aud  laws  of  the  t nitod  states,  l 
uiiisiisp"'ndedfroni  olhce  as  Secretary  of  \Var,  and  mill 
cea-e  to  exercii-e  anv  and  all  f.iuctiona  portmiim:  to  tlio 
Buue,  andabo  direciiiig  lue  at/.uee  to  tr;insfei-  to  <  .eiioral 
VlvssesS.  (iraut,  who  has  this  day,  bren  :iutliori.-...il  uiirt 
e.ipowerod  to  act  a«  Secretary  of  War  ipl  mrrnn.  all 
reccrds,  books,  papers  aud  other  public  propcitv  u.nv  in 
my  custody  and  charge.  L'uder  a  souse  of  publied  it.  1 
mil  compelled  to  d -ny  your  rmht,  under  the  l..,n^tit.iti. 
and   laws  of  the  United  States,  without  the  advice  aud 


consent  of  the  Senate,  and  without  log;d  cause,  tn  suspend 
mo  I'niin  office  as  Secretary  of  War  lor  the  exerei-io  of  anv 
or  all  functions  pertaining  to  the  same,  and  without  such 
advice  and  consent  to  conipL-l  me  to  transfer  to  any  person 
the  records,  books,  papers  aud  public  property  iu  my  ciH- 
tody  as  Socretarv;  but  iuasuuich  as  the  General  com- 
comniandine  the  armies  of  the  1,'nited  States  has  been  ap- 
pniuted  ad  interim,  and  has  uolitied  me  that  he  has  ac- 
cepted the  appointment,  1  have  no  alternative  but  to 
Bubinit,  under  protest,  to  superior  force. 
"To  the  Prei'ldunt." 

And  this  respondent,  further  answering,  says  that 
it  is  provided  in  aud  by  the  second  section  of  an  act  to 
regulate  the  tenure  of  certain  civil  offices,  that  the 
President  m.iv  suspend  an  officer  from  the  perform- 
ance of  the  duties  of  the  office  held  by  him,  for  certain 
causes  therein  designated,  until  the  next  meeting  of 
the  Senate,  and  until  the  case  shall  be  acted  on  by  the 
Senate;  that  this  respondent,  as  President  of  the 
United  States,  was  advised,  and  he  verily  believed  aud 
still  believes,  that  the  executive  power  of  removal 
from  office  confided  to  him  by  the  Constitution  as 
aforesaid,  includes  the  power  of  suspension  from  of- 
fice at  the  pleasure  of  the  President ;  and  this  respon- 
dent, by  the  order  aforesaid,  did  suspend  the  said 
Stanton  from  office,  not  until  the  next  meeting  of  the 
Senate  or  until  the  Senate  should  have  .acted  upon  the 
case,  but  by  force  of  the  power  and  authority  vested 
in  him  by  the  Constitutiim  and  laws  of  the  United 
States,  indefinitely,  and  at  the  pleasure  of  the  Presi- 
dent; and  the  order,  in  form  aforesaid,  was  made 
known  to  the  Senate  of  the  United  States  on  the  12th 
day  of  December,  A.  D.  1S67,  as  will  be  more  fully 
hereinafter  stated. 

And  this  resoondent  further  answering,  says  m  and 
by  the  act  of  February  12,  1795.  it  was    among  other 
things  provided  aud  enacted   that  m   case  of  vacancy 
in  th"e  office  of  Secretary  for  the  Department  of  War, 
it  shall   be   lawful  for  the  President,  in   case  that  he 
shall  think   it  necessary   to   -vnthorize  any  person  to 
perform  the  duties  of  that  office,  until  a  successor  bo 
appointed,  or  such  vacancy  filled,  but  not  exceeding 
the  term  of  six  months;  and  this  respondent   being 
advised  and  believing  that  such  law  was  m  full  force, 
and  not  repealed,  by  an  order  dated    August  12,  1S67, 
did  authorize  and  empower  Ulysses  S.  Grant,  General 
of  the  armiea  of  the  Uuited  States,  to  act  as  Socret.iry 
of  War  ad  interim,  in  the  form  of  which  similar  autho- 
rity had  theretofore  been  given, not  until  the  next  meet- 
ing of  the  Senate,  aud   until  the  Senate  should  act  oa 
the  case,  but  at  the   pleasure  of  the  President,  subject 
only     to     the    limitation    of    six    months    iu    the 
said    last    mentioned    act    contained,    and   a    copy 
of    the    last    named    order    was    made    known    to 
the  Senate  of  the  United  States  on  the  12th  day  of  De- 
cember  A.  D.  1807,  as  will   he   hereinafter  more  fully 
stated,  and  in  pursuance  of  the  design  and   iniention 
aforesaid,  if  it  should  become   necessary,  to  submu 
the   said    question   to  a   judicial   determuiation,  this 
respondent,  at  or  near  the  date  of  the  last  mentioned 
order  did  make  known  such  his  purpose  to  obt.ain 
a    judicial    decision    of   the  said  questions,  or  such 
of  them    as    might  be   necessary;  aud  tins  repond- 
ent  further  answering,  says  th.it  in  further  pursuance 
of  his  intention   and   design,  if   iiossible.  to  perform 
what  he  judged  to  be  his   imperative  duty  lo    prevent 
the  said  Stanton  from  longer  holding  the  office  ot   Se- 
cretary for  the  Department  of  War,  and  at  the  same 
time   avoiding,  if   possible,   any  question    respecting 
the  extent  of   the  power  of  removal  from  executive 
office  confided  to  the  President  by  the  Constitution  of 
the  United  States,  aud  any  question  respecting  tlie  con- 
structiou  and  effect  of  the  first  section  of  the  said     act 
re'ulatin-'  the  tenure  of  certain  civil  officers,'  whde  he 
should  not  by  any  act  of  his  abandon  aud  reliuquish 
either  a  power  which  he  believed  the  Constitution  had 
conferred  on  the  President  of  the  United  States  to  en- 
able him  to  perform  the  duties  of  hie  office,  or  a  power 
desicnedlT  left  to  him  by  the  first  section  of  the  act  of 
Congress  last  aforesaid,  this  respondent  did  on  the  12m 
day  of  December,  1SG7,   transmit  to  the  Senate  ot   the 
United  States  a  message,  a  copy  whereof   is   hereunto 
annexed  aud  marked  15,  wherein  he   made  known  the 
orders  aforoaaid,  and  the  reasons  which  h.ad  induced 
the  same,  so  far  as   this   respondent  thou  considered 
it  material   and    necessary   that    the    s.ime    should 
be    set    forth,    and    reiterated     his     views    concern- 
ing    the     couetituiional    power   of    r.-mv.v!il    vestel 
in      the       President,      and      also       expressed       his 
views    concerning    the    cnstriiCion     of     the     sai.l 
first  section  of  the  last-mentioned  act   as  resi'ected  the 
»ver  of  t   ,      'iv'ident  to  reauv'e  tlir-  said   Stanton  irom 
th,    J.il  oVee  '.f  Seeret.irv   for  the  Depvrtiuent  ot  War; 
well     'i.piiVtliit    this   respondent   could   tli.is  perform 
what  lie   liea  believed  and  stUl  beUcvcs  to  bo  hu  uuper*. 
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tivo  duty  in  reference  to  the  said  Stanton,  without  de- 
rog  itiug  (roiii  tlie  v»nver»  \^  liich  this  respondent  be- 
lieved were  conlided  to  the  Pret-ident  by  the  Conetitu- 
fion  ;iiid  laws,  and  without  the  necessity  of  raising 
judiciallv  auv  question"  respecting  the  i«auie.  And  thin 
reaioude"ut,  t'lirther  answering,  i-ays  that  this  hope  not 
havia-'  been  realized,  tlie  l're.»ident  was  compelled 
either  to  allow  tlie  said  Stnntun  to  resume  the  said  otlice 
and  remain  therein,  cuutrary  to  the  settled  couvictious 
of  tlie  Ire-ideut  formed  as  aforesaid,  respecting  the  Do«er 
contided  to  him  and  the  duties  required  of  him  by  the 
Con?titiiti  n  of  the  I'nited  States,  and  coutriiry  to  tlie 
oiiiiiiiiu  foiiued  an  aforepaid,  that  the  Hrst  Bcction  of  the 
liiat-mentidued  act  did  not  affect  tlie  case  of  the  paid  Stan- 
tou,  and  coutrarv  to  the  fixed  belief  of  the  PresidvUit,  that 
he  could  no  hmger  advice  with  or  trust,  or  be  responsible 
for  the  said  Stanton  in  the  s»id  office  of  Secretary  for  the 
Departnieut  of  War,  or  eUc  he  was  compelled  to  take  (uch 
eteps  as  might,  in  the  judgment  of  the  President,  be  lawful 
and  necessary  to  raise  for  a  judicial  dici  ion  the  ipiesiions 
aMeetiag  the  lawful  right  ol  the  paid  Stanton  to  resume  the 
B:iid  ollice,  or  the  power  of  the  said  Stanton  to  persist  in 
refusing  to  quit  the  faid  oflice,  if  he  should  per.-ist  in  ac- 
tually refusing  to  (luit  the  same ;  to  this  end  and  to  this  end 
onlyrthisre-pondeut  diil,  on  theSlst  day  uf  February.  IstW, 
issue  the  order  for  the  removal  of  the  said  Stanton,  in  tlie 
Baid  first  article  meutioni  d  and  set  forth,  and  the  order 
authori/.iug  the  said  Lortn.'.o  F.  Thomas  to  act  as  Secre- 
tary of  War  ad  interim,  in  the  said  second  article  pet  forth  ; 
and  this  respondent  proceeding  to  answer  epei  i.xally  each 
Bubstantial  allegation  in  B:iid  llrst  ani  h',  eaysi- 
lle  denies  that  the  said  Stanton  on  the  2l8t  day  of  Feb- 
riiai'v,  I'itSS,  wai  lawfully  in  pussession  of  the  said  oflice 
of  Secretary  for  the  Department  of  War.  lie  denies 
that  the  said  Stanton  on  the  day  last-mentioned  was 
lawfuUv  entitled  to  hold  the  paid  oflice  against  the  will 
of  the  "President  of  the  United  States,  lie  denies  that 
the  said  order  for  the  removal  of  the  said  Slauton  was 
unlaufully  issued.  He  denies  that  the  said  order  was 
issued  with  intent  to  violate  the  act  entitled  "An  act  to 
regulate  the  tenure  of  certain  civil  office-."  lie  denies 
that  the  said  order  was  a  violatiun  of  the  last-mentioned 
act.  He  denies  that  the  said  order  was  a  violation  of 
the  Constituti  'n  of  the  IJuited  States,  or  of  any  la>v 
thereof,  or  of  his  oath  of  office.  He  denies  that  the  ."aid 
order  was  issued  with  an  intent  to  violate  the  Conslitu- 
tion  of  the  United  States,  or  any  law  thereof,  or  this  re- 
spondent's oath  of  office  ;  and  he  respectfully  but  earnestly 
insists  that  not  only  was  it  issued  by  him  in  the  peifur- 
niauceof  what  he  believed  to  be  an  imperati\e  oliicial 
d'ltj-,  but  in  the  performance  of  what  this  uonorable  court 
will  cousidiT  was  in  point  of  fact  an  imperative  oliicial 
duty;  and  he  denies  that nnv  and  all  substantive  matters 
in  tlie  said  first  article  continued,  in  manner  and  form  as 
the  same  are  therein  stated  and  set  forth,  do  by  lavv  con- 
stitute a  high  misdemeanor  in  olfice  within  the  true  intent 
and  meaning  of  the  Constitution  of  the  United  States. 

Answer  to  Article  'i. 

For  answer  to  the  seeoud  article  this  respondent  says 
that  he  admits  he  did  issue  and  deliver  to  said  Lorenzo 
Tliumas  the  said  writing  set  forth  in  said  second  article, 
bearini;  date  at  Washington,  1).  C,  February  21,  18t>s.  ad- 
dn-ssed  to  brevet  Major-Ueneral  Lorenzo  Thomas,  Adju- 
tant-General United  States  Army,  Washington;  and  he 
further  admits  that  the  same  was  bo  issued  \vithout  the 
advice  and  consent  of  the  Senate  of  the  United  States, 
th<  n  in  session,  but  he  denies  that  he  thereliy  violat.d  the 
Ciuistitnfi.>n  of  the  United  States,  or  any  law  thereof,  or 
that  he  did  thereby  intend  to  violate  the  Constitution  of 
the  Lnited  States,  or  the  provision-  of  any  act  of  Congress; 
and  this  respondent  refers  to  his  answer  to  said  first  article 
for  a  full  statement  of  the  piirpuses  and  intentions  with 
which  said  order  was  issued,  and  adopts  the  same  asa 
part  of  his  answer  to  this  article;  and  further  denies  that 
there  was  then  and  there  no  vacancy  in  the  said  ollice  of 
Secretary  for  the  Department  of  War,  that  he  did  then 
and  thire  commit  or  was  guilty  of  a  high  mi.sdemeauor  iu 
ollice,  and  this  respondent  maintains  and  will  insist  ;— 

First,  that  at  the  date  and  delivery  of  said  writing, 
there  was  a  vacancy  exibtiug  in  the  oflice  of  Secretary  for 
the  Department  of  War.  Second,  that  notwitl. standing 
tin;  Senate  of  the  I'nited  States  was  thou  iu  seaaiun,  it  was 
lin\  f(d  and  accordiui;  to  long  and  well-estabiidhed  usage, 
to  empower  and  authorize  tue  said  Thomas  to  act  as  Se- 
cret:'.iy  of  War  ad  interiia.  Third,  that  if  the  said  act 
rcKulaling  the  tenure  of  civil  olliccrs  be  held  to  be  a  valid 
law  ,  no  provisions  of  the  .-ame  were  viol.ited  bv  the  issu- 
ing of  said  order,  or  liv  the  designation  of  said  Thomas  to 
act  as  Secretary  of  War  ad  interim. 

Answer  to  Article  3> 

And  for  answer  to  s:(id  third  art.i(li'.  this  respondent 
eays  that  he  abides  by  his  uu.-vver  to  said  liret  and  second 
articles  in  bo  far  as  the  tame  are  responsive  to  the  allega- 
tion contained  in  the  said  third  article;  and,  without  here 
ag:iin  npeatiug  the  same  answer,  pravK  the  same  Ih;  taken 
a',  an  answer  to  this  third  article,  as  fi.lly  as  if  here  agaiu 
ECt  out  at  lenj^tli ;  and  as  to  the  new  allegation  contained  iu 
paid  third  article,  tliat  ihi-  respond  ul  did  appoint  the  uaid 
Thomas  to  be  feecret.iry  for  the  1)(  p:irtniiuit  of  War  ad  in- 
ter vi,  this  respondent  denies  tLat  he  gave  au.v  other 
ai.ihirity  to  said  Thomas  than  aucii  as  appears 
in  said  written  authoritv  set  out  in  said  arti- 
cle, by  which  he  authorized  and  euipowen  d  and 
Thoinae  to  act  as  Secretary  tor  thi-  D'-partment  of  War 
adititirim;  and  he  denies  that  the  same  aminintg 
to  an  aivpointment,  anil  insists  th.it  it  is  only  a  dei'iena- 
tiiui  if  aU  officer  ot^  that  department  to  act  [emiiorHiil  •  :.s 
beer,  tary  for  the  Department  of  War  oti  interim,  uu.il  an 


appointment  should  bo  made;  but  whether  the  said 
written  authority  amounts  to  an  appointment  or  to  a  tem- 
porary authority  or  designation,  this  respondent  denies 
that  iu  any  sense  he  did  thereby  intend  to  violiate  the 
Constitution  of  ttie  United  States,  or  that  he  thereby  in- 
tended to  give  the  said  order,  the  character  or  effect  of  an 
appointment  in  the  constitutional  or  leg;il  sense  of  that 
term;  he  further  denies  that  there  was  no  vs'cancy  in 
said  office  of  Secretary  for  the  Department  of  War  ex- 
isting at  the  date  of  said  written  authority. 
An8\Ter  to  Artlcio  4> 

For  answer  to  said  fourth  article,  this  respondent  denies 
that  on  the  said  2l8t  day  of  Uebruary,  IStiS,  at  W'a.'hiiigton 
afiiresaid,  or  at  any  other  time  or  place,  he  did  unlawfully 
conspire  with  the  paid  Lorenzo  Thomas,  or  w  itli  the  oaid 
Thomas  or  any  other  person  or  persons,  "ith  intent,  by 
intimidations  and  thpeat-p.uulawfully  to  hinder  and  prevent 
the  said  Stanton  from  holding  said  olhce  of  Secretary  for  the 
Department  of  War,  in  violation  of  the  C<in.--tifutiou  of 
the  United  States,  or  of  the  provision.s  of  the  said  act  of 
Congress,  in  said  an  cle  mentioned,  or  thnt  iie  did 
then  and  there  commit,  or  was  guiltv  of  a  hii-'h  crime 
in  ollice;  on  the  cnntrary  thereof,  protesting  that  the  ^ 
said  Stanton  was  nut  then  and  there  lawfully  the  Sec- 
retary for  the  Department  of  WnT,  thit  respondent 
stated  that  his  sole  inirposo  in  autliori/ing  the  taid 
Thomas  to  act  as  Secretarv  for  the  Departuient  of  ^\■ar, 
ad  inlerim.  was,  as  is  fullv  stated  iu  his  ansiver  to  the 
said  first  article,  to  bring  the  questiun  of  the  right  of  the 
said  Stanton  to  Imld  laid  ollice,  notwithstanding  his  said 
suspension,  and  iiotu  itlistanding  the  said  order  of  re- 
moval, and  notwithstanding  the  faid  aiitlioritv'  of  the 
said  Th(uiias  to  act  as  Secretary  of  War,  dd  in'erim,  to  the 
te.^t  of  a  liual  decision  by  the  ^ufireme  Court  of  the  United 
States,  iu  the  earliest  practicable  mode  by  which  the 
question  co'.ild  be  brought  before  that  tribunal.  Tliis  re- 
spondent did  not  conspire  or  agree  with  the  said  Thomas, 
or  any  other  person  or  persons,  to  use  intimidatinn  or 
threats  to  hinder  or  prevent  the  said  Stanton  from  hold- 
ing the  said  ol'.iee  of  S<'cretary  for  tlie  Dei)artnient  of  War; 
nor  did  this  respondent  at  anytime  c^nnmand  or  advise 
the  said  '1  nomas,  ur  any  other  pel  son  or  i  er.^ons,  to  resort 
to  or  ese  cither  threats  or  intimidation  lor  that  purpose. 
The  only  means  in  the  contemplation  or  purpose  of  re- 
BiHuident  to  be  Used  are  set  forth  fullv  in  the  said  ordeis  of 
I'ebruary 'Jl,  thi-  first  addressed  to  ilr.  Stanton  and  the 
second  to  the  said  Thomas. 

lly  the  first  order  the  respondent  notified  Mr.  Stanton 
that  he  n  as  removed  from  the  said  olhce,  and  that  his 
functions  as  Secretary  for  the  Department  of  War  were  to 
terminate  upon  the  receipt  of  that  order,  and  he  also 
thereby  notified  the  said  Stanton  that  the  said  Thomas 
had  been  authorized  to  act  as  Secretary  for  the  Depart- 
ment of  War  ad  intemti,  and  ordered  the  sadd  Stanton  to 
transfer  tn  him  all  the  records,  books,  p«j)eiB,  and  other 
public  I'Toperty  iu  his  custody  and  change,  and  by  the 
second  order  notified  the  sitid  Thomas  oT  the  r.jnioval 
from  of^ce  of  the  said  Stanton,  and  authorized  liini  to  act 
as  Secretary  for  the  Department  of  War  ua  int''rivi,  and 
directed  liini  to  iuiinediataly  enter  upon  the  discharge  of 
the  duties  porta. mng  to  that  office,  and  to  receive  the 
transfer  of  all  toe  records,  books,  papers,  and  other  public 
property  from  Mr.  Stantim  then  iu  his  cust.idv  and  charge, 
kespoudent  gave  no  instructions  to  the  said  Thomas  to 
use  intimidation  or  threats  to  enforce  obedience  to  these 
orders. 

He  gave  him  no  authority  to  call  in  the  aid  of  the  mili- 
tary or  any  other  furce  to  enable  him  to  obtain  possession 
of  the  office,  or  oftheboi'ks,  papers,  records  or  property 
thereof;  the  only  agency  resiTted  to,  or  intended  to  be 
re.'^orted  to,  was  by  loeaus  of  the  said  Kxecutive  orders 
requiring  obedience.  But  the  Secretary  for  the  Dcpart- 
nieut  oi  War  refused  to  obey  these  orders,  and  still  holds 
undisturbed  possession  and  custody  of  that  depai  tnieiit, 
and  of  the  records,  books,  papers  and  other  public  pro- 
perty  therein.  Kespondeut  further  states  that,  in  exocu- 
lion  of  the  orders  so  given  by  this  respondent  to  the  said 
Thomas,  he,  th(,'  a  lid  Thomas,  pi.-eeeded  in  a  peacetul 
manner  to  demand  of  the  said  Stanton  a  surrender  to  him 
of  the  public  f)roj>erty  iu  the  said  department,  and  to  va- 
cate (he  po.s8esBiun  of  the  same,  and  to  allow  him,  the 
said  1  liouias,  peaceably  to  exercise  the  duties  devolved 
upon  him  by  authority  of  the  President.  That,  as  this 
respondent  has  been  informed  and  believes,  the  said 
St;int.n  peremptorily  refused  obedience  to  the  orders 
issued. 

Upon  Buch  refusal  no  force  or  threat  of  force  was  used 
by  the  said  TlMuias,  by  authority  of  the  I'icsideut  or 
otherwise,  to  en(-iree  obedience,  either  then  or  at  any  eub- 
Beuuent  time;  and  his  respondent  doth  here  except  to  tho 
BufVicieucy  of  the  allegations  contained  iu  said  fourth  arti- 
cle, and  states  for  ground  of  exception  that  it  is  not  st.iled 
that  there  was  auv  agreement  Ix^twe^u  this  respondent 
and  the  said  Thomas,  or  any  other  person  or  persons,  to 
UBe- iiitimidatiou  and  threats;  nor  is  there  any  allegation 
as  to  the  nature  of  said  intimidation  aud  threats,  or  that 
there  was  aay  agreement  to  carry  them  into  execiitiuu, 
or  that  any  step  u  as  taken,  or  agreed  lo  be  taken,  to  cairy 
them  into  execution  ;  and  that  tlie  alligation  in  said  arti- 
cle Uiat  the  intent  of  said  conspiracy  to  tue  intimidation 
and  threats,  is  ,vhn||j  iusufiicieiit,  inasmuch  as  it  i.s  not 
alleged  that  tiie  said  intent  formed  the  basis  or  became  a 
part  of  anv  agreement  betweeu  the  said  alleged  conspira- 
tors ;  and  furthermore,  that  tlu-re  is  no  allegation  ol^ any 
cou8,>iracy  or  agreement  to  use  intimidation  or  threata, 

Ansvrer  to  Article  5. 

And  for  answer  to  tlie  said  fifth  article,  this  reppondent 
denies  that  oa  the  aaid  2lBt  day  of  Februaj-y,  1868,  or  at 


40 


IMPEACHMENT   OP   ANDREW    JOHNSON. 


any  other  time  or  times  in  tho  same  year,  before  the  said 
2d  day  of  March,  1868,  or  at  any  prior  or  Bubseqiient  time, 
at  Waihinaton  aforesaid,  or  at  any  other  j'luce,  this  re- 
spondoiit  did  unlawfully  couepire  with  the  said  Thomas, 
or  any  otii^'r  persons,  to  prevc-nt  or  hinder  the  execution 
of  the  H'lid  act  entitled  ''An  act  regulating  the  tenure  of 
certain  ci'.il  ofliccB,"  or  that,  in  rnrauancc  of  said 
allrRcd  conspiracy,  he  did  unlawfully  attempt  to 
prevent  the  said  Edwin  M.  Stanton  from  holding 
said  oliice  of  Secretary  for  the  Department  of  War. 
or  that  he  did  thereiiy  commit,  or  that  he  was  thereby 
gtiiltv  of  a  higli  mii^demeauor  in  office.  Respondent  pro- 
tecting that  said  Stanton  was  not  then  and  there  Secretary 
for  the  D.-pirtniftut  of  War, begs  leave  to  refer  to  his  answer 

fiven  to  the  fourth  article,  and  to  his  answer  given  to  the 
ret  article,  as  to  his  intent  ai;d  purpose  in  i^eiiiug  the  or- 
der for  t lie  removal  of  Mr.  ritantun;aud  the  Baidre.-poiidoat 
pravs  enu.al  beuetit  th^retVoui.  as  it  the  fame  w^ere  here 
again  npeated  and  fiillv  set  forth.  And  this  respoudent 
excepts  to  the  suiilieiencj' of  the  said  fifth  article,  and  states 
hisgroimd  for  such  exception,  tluitit  is  not  alleged  by  what 
meau!:,  or  by  what  agreement  the  said  alleged  conspiracy 
■was  formed  or  agreed  to  be  carried  out,  or  in  what  way 
the  same  was  intended  to  be  carried  out,  or  what  were  acts 
done  iu  pursuance  thereof. 

Answer  to  Article  6. 
And  for  answer  to  the  said  sixth  article  this  respondent 
denies  that  on  the  s.iid  2\8t  day  of  Februarv,  186M,  at  Wash- 
ington aforesaid,  or  at  any  other  time  or  place,  he  did  un- 
lawfnllv  conspire  with  the  said  Thomas  by  force  to  seize, 
take  or  posses:'  the  property  of  the  I'uited  States  iu  the  De- 
partmrtit  of  War,  contrary  to  the  provisions  of  the  said  acta 
referred  to  in  the  said  article,  or  either  of  them,  or  with 
intent  to  violate  either  of  them ;  respoudent,protesting  that 
the  said  Stanton  was  not  then  aud  there  Secretary  for  the 
Department  of  War,  not  only  denies  the  said  conspiracy 
as  charged,  but  also  ilcuies  any  unlawful  intent  in  relerence 
to  thecustodv  and  charge  ot  tlie  property  of  the  United 
States  in  the  said  Department  of  War,  and  again  refers  to 
bis  former  answer  for  a  full  statement  of  his  intent  aud 
purpose  in  the  premises. 

AnK^rer  to  Article  7. 
And  for  answer  to  said  seventh  article,  respondent  denies 
that  on  the  said  21st  day  of  February,  l^iW.  at  S\  a.-hini;ron 
aforesaid,  or  at  any  other  time  and  place,  he  did  unlaw- 
fully conspire  with  said  Thomas,  with  intent  unlawfully 
to  seize,  take  or  possess  the  property  of  the  United  States 
in  the  Department  of  War,  with  intent  to  violate  or  disre- 
gard the  said  act  in  said  seventh  articlr  i eferred  to.  or  that 
he  did  then  and  there  commit  a  high  misdemeanor  in 
othce;  respondent,  protesting  the  snid  Stanton  was  not 
then  and  there  Secretary  for  the  Department  of  War, 
again  rcicrs  to  his  former  answers  in  bj  far  as  they  are  ap- 
plicable to  show  the  intent  i\  ith  which  he  proceeded  in  the 
premises,  and  pravs  c'jual  benefit  tlieref'-om  as  if  the  same 
■were  here  again  fullv  repeated.  Kei^poudent  turther  takes 
exception  to  the  sulhcieuev  of  the  allcpationH  of  this  article 
as  to  the  conspiracy  alleged,  upon  the  same  ground  as 
Etatid  iu  the  exception  set  fo'rth  in  his  answer  to  said  arti- 
cle fourth. 

AuB>ver  to  Article  8. 
And  for  answer  to  the  said  eighth  article,  this  respond- 
ent deuii-s  that  on  the  21st  day  of  February,  186H,  at  Wash- 
ineton  aforesaid,  or  at  any  other  time  and  place,  he  did 
issiic  and  deliver  to  the  said  Thomas  the  said  letter  ot 
authoritv  set  forth  in  the  said  eighth  article,  with  the  in- 
teut  iinlan  fiilv  to  control  the  disbursement  of  the  money 
aopropriiti-d  for  the  niilitarv  service  and  for  the  Depart- 
ment ni  War;  this  resi'oudeut,  protesting  that  there  was 
a  vacancv  iu  the  ollice  of  Secretary  for  the  Department  of 
War,  adiuits  that  he  did  issue  the  said  letter  of  authority, 
and  h  '  denies  that  the  ^^aIue  was  with  any  unlawful  intent 
whatever,  either  to  violate  the  Constitution  of  the  United 
Statr-i.  or  anv  act  of  Congress.  On  the  contrary,  this  re- 
Bpoiideiit  again  athrms  that  his  sole  intent  to  vindicate  his 
nntlio'ity  as  I'resident  of  the  United  States,  and  by  peace- 
ful tiie  ins  to  bring  the  (iiiestion  of  the  right  of  the  said 
Stanton  to  continue  to  hold  the  said  oflico  of  Secretary  of 
War  lo  to  a  final  deci-^ion  before  the  Supreme  Court  of  the 
United  States,  as  has  bei>n  hereinbefore  set  forth,  and  he 
priivs  the  sauie  benelit  from  his  answer  in  the  premises  as 
if  tho  same  were  here  again  repealed  at  length. 

Ausw^er  to  Article  9. 

And  for  answer  to  the  said  ninth  ;irticle,  the  respondent 
BtftU'K.  that  on  the  said  22d  day  of  February,  186S,  the  fol- 
lows ing  note  was  addressed  to  the  said  Emory,  by  the  pri- 
vate Secretary  of  respondent  :— 

ExKOCTiVB  Mansion,  W.vshington,  D.  C,  Feb.  22, 
1868.— General:— The  I'resident  desires  mo  to  say  that  he 
will  be  pleased  to  have  you  call  upon  him  as  eirly  as  pos- 
■ible.    Kespectfully  and  trulv  yours, 

WILLIAM  11.  Mi'iORE,  United  States  Army. 

General  Emory  called  at  the  Executive  .Mansion  accord- 
ing to  this  request.  The  object  of  respondent  was  to  be 
advised  bv  General  Emory,  Commandant  of  the  Depart- 
ment of  Washiugt  ju.  what  changes  had  been  made  in  tiie 
military  atfairs  of  the  Departmrnt.  Kespondijnt  had  been 
informed  that  various  changes  had  been  made,  «liicb  iu 
BO  «  ise  hud  been  brought  to  his  notice,  or  reported  to  him 
from  the  Department  of  War,  or  from  any  other  quarter 
had  he  obtained  the  facts.  General  Kmory  had  explained 
in  detriil  the  elianges  which  bad  tak«u  place.  Said  f^uiory 
called  the  nuention  of  respondent  to  a  (Teneral  order  whieh 
ho  reieired  to,  and  v.  hicb  this  ri-ppondent  then  sent  lor. 
When  it  was  produced  it  was  as  foUowo:  — 
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Washtnoto?*^,  T>.  C,  March  14, 1867.— General  Orders,  No. 
17:— The  fiUowing  acts  of  Congress  are  published  for  the 
information  and  government  of  all  concerned: — 

I'liblic,  No.  85.  To  making  appropriations  for  the  support 
of  the  army  for  year  ending  June  3U,  18ij8,  and  for  other 
purposes. 

Section  2.  jind  he  it  further  enacted.  That  the  head- 
quarters of  the  General  of  the  United  States  Army  shall  bo 
at  tlie  city  of  Washington,  and  all  orders  and  iustructi ona 
relating  to  military  operations  issued  by  the  President 
or  Secretary  of  W  ar  shall  be  issiud  through  the  Geueral 
of  the  Arsuy,  and  in  case  of  hid  inability,  through  the 
next  in  rank.  Ihe  General  of  tlie  Army  shall  not  be 
removed,  suspended,  or  relie\ed  from  couimaud,  or  as- 
signed to  duty  eleeu  here  than  at  the  said  headquarters, 
except  at  his  own  request,  without  the  previous  approval 
of  the  Senate,  and  any  orders  or  instructions  relating  to 
military  operations  issued  contrary  to  the  requirements  ot 
tills  section  shsll  be  null  and  void;  and  any  oliicer  \vho 
shall  issue  orders  or  instructions  Contrary  to  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  mi-demeauor  in 
ottice,  and  any  ofiieer  of  the  army  who  shall  tran;rait, 
convey,  or  obey  anj  orders  or  in>tructions  issued  conti  ary 
to  the  provli^ions  ot  this  section,  knowing  that  such  orders 
were  so  issued,  shall  be  liable  to  impeachment  for  not  i.;p3 
than  two  or  more  than  twenty  ye  irs  upon  conviction 
thereof  in  any  court  of  competent  jurisdiction.  Approved 
March  2.  l.-i67. 
By  order  of  the  Secretary  of  War. 

E.  D.  TOWNSEMD, 
Assistant  Adjutant-General, 
Official— Assistant  Adjutant-General.  A.  G.  O.,  No.  172. 
General  Emory  not  only  called  the  attention  of  respoiid- 
eut  to  this  order  but  to  the  fact  that  it  was  in  conformity 
with  a  section  contained  in  an  aiipropriation  act  passed  by 
Cougress.  Kespoudent,  after  reading  the  order,  observed, 
"this  is  not  iu  accordance  with  the  Constitution  of  the 
United  states,  which  makes  me  Commander-in-Chief  of 
tlie  Army  and  Navy,  or  of  the  language  of  the  commisfiou 
u  uieh  you  hold.''  General  Emory  then  stated  that  this 
hnv  hndiuet  respondent's  approval.  Respondent  then  said 
iu  replv  iu  substauce,  "Am  I  to  uuderstaud  that  the  Presi- 
dent of  tile  United  States  cannot  give  an  order  but  through 
tlie  General-in-Chief  or  Geueral  Grant  ?"  General  Emory 
again  reiterated  the  statement  that  it  had  met  respondent's 
approval,  and  that  it  w  as  the  opinion  of  some  of  the  lead- 
ing lawyers  of  the  country  that  this  order  was  constitu- 
tional, with  some  further  conversation.  Kespoudent  then 
inquired  the  names  of  the  lawyers  who  had  given  the 
opinion,  aud  he  mentioned  the  names  of  two.  Respondent 
then  said  that  the  object  of  the  law  was  very  evident,  re- 
ferring to  the  clause  iu  the  .^ppropri.atiou  act  upon  wui^-h 
the  order  purported  to  be  baeed.  This,  according  to  re- 
spondent's recollection,  was  tho  substance  of  the  conver- 
sation had  with  General  Emorj'. 

Respondent  denies  that  any  allegations  in  the  said  ar- 
ticleofanv  instructions  or  declarations  given  to  the  said 
Emory,  then  or  at  any  other  time,  contrary  to  or  iu  ad- 
dition" to  what  is  hereinbefore  set  forth,  are  true.  Re- 
spondent denies  that  in  the  said  conversation  u  ith  tho 
said  Emory  he  had  .any  other  intent  than  to  express 
tile  opinion  then  gi\  en  to  the  said  Emory ;  nor  did  he 
then  or  at  any  time  reauest  or  order  the  said  Emory  to 
disobey  anv  law  or  ani'  order  issued  in  confoiniit}'  with 
auv  law,  nor  intend  to  oiler  any  iudueementB  to  the  said 
Eiiiory  to  violate  any  law.  What  this  respondrnt  then 
said  to  General  Emory  was  simply  the  ex  prestion  of  an 
opinion  which  he  then  fully  believed  to  be  sound,  aud 
w  hieh  ho  yet  believes  to  be  so— that  by  the  ex- 
press provisions  of  the  Constitution  this  respondent, 
as  President,  is  made  the  Comiuander-iu-Chief  of  the 
armies  of  tho  United  States,  and  as  such  he  is  to  be  re- 
spected ;  and  that  his  orders,  whether  issued  through  the 
General-in-Chief  or  by  any  other  channel  of  communica- 
tion, are  entitled  to  respect  and  obedieuce ;  and  that  such 
constitutional  power  cannot  be  taken  from  him  bv  virtue 
of  anv  act  of  Congres".  Respondent  doth  therefore  deny 
that  by  the  expeession  of  such  opinion  he  did  commit  or 
was  giiiltv  of  a  high  misdemeanor  in  office ;  and  this  re- 
Bi'ondenf  doth  further  say  that  the  said  article  nine  lays 
no  foundatiou  whatever  forthe  conclusion  stated  in  tlu-said 
article,  that  the  respondent,  by  reason  of  the  allegaii.ius 
therein  contained,  was  guilty  of  a  high  misdemeanor  in 
otiiee. 

Iu  reference  to  the  statement  made  by  General  Emory 
thai  this  respondent  had  approved  of  said  act  of  Cou^resa 
containing  the  section  referred  to.  the  respondent  admits 
that  hii  formal  approval  was  given  to  said  act.  but  .aecoin- 
pauicd 'lie  same  by  the  follov\ing  message  addressed  and 
seut  with  the  act  to' the  Hous«  of  Reprceeutatives,  iu  whieh 
the  said  act  originated,  aud  from  which  it  came  to  re- 
epondent:— 

"To  the  House  of  Representatives:— The  act  entitled  "An 
act  making  appropriation'  for  the  support  of  the  arm"  for 
the  vear  ending  .June  :«l.  1S6.?.  aud  for  other  purposes,"  con- 
tains provisions  to  which  I  miistcall  attention.  These  pro- 
vi-ions  are  eoiitaiued  iutheseeond  (-eetion,  which,  in  cer- 
tain case,-.  \  irtuallv  deprives  the  President  of  his  consti- 
tutional functions  as  Coumiauder-in-l  luef  of  the  Armv. 
aud  iu  the  sixth  section.  «  hieh  denies  to  ten  States  of  the 
Uuion  their  coiuititiitional  rigiit  lo  iirotect  themselves,  in 
anv  emergency,  by  means  of  their  owii  militia.  Thcwo 
provi^ious  are  out  of  place  in  an  approsriation  act,  but  I 
am  eompell.-d  to  defeat  these  necessary  appropriations  if 
I  ■  ithhold  my  signature  to  the  act.  Pree-ed  by  these  con- 
sideratii. us,  I  feel  constrained  to  roturu  the  bill  with  my 
BJ^natiini.  but  to  aocompanv  it  with  my  earnest  protest 
against  tlie  sections  which!  have  indicated. 
"Waahiuglon,  D.  C,  March  22,  1»67." 
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Reapondent,  therefore,  did  no  more  than  to  express  to 
said  Emory  the  siiinc  opinion  which  he  had  bo  expressed 
to  the  Houae  of  Kepreaeutatives. 

Ans'iver  to  Article  10. 

And  in  anawer  to  the  tenth  article  !ind  Bpecifications 
thereof,  the  ro.-poudi;ut  says  that  on  the  14th  .aiid,15th 
d.iy?  of  Ansuat,  in  the  year  lHi)6,  a  political  convention 
of  delegates,  from  all  or  most  of  the  States  and  terri- 
tories of  the  Union,  was  held  iu  the  city  of  Pliiladel- 
phia,  under  the  name  and  ttyle  of  the  "National  Luion 
Oouventiou,"  for  the  piirpoao  of  maintaining  and  .ad- 
vancing certain  political  views  and  i. pinions  before  the 
people  of  the  United  States,  and  f'r  their  support 
and  adoption  in  the  exercise  of  tlio  countititiunal 
Butfrage  in  the  elections  of  representatives  and 
delegates  iu  ConRTesp,  which  were  soon  to  occur 
in  many  of  the  States  and  territories  of  the  I'niou,  whicli 
said  Convention  in  the  course  of  its  proceedings,  and  in 
furtherance  of  tlie  olijects  of  the  same,  adopted  a  declar.a- 
tion  of  principles,  and  an  address  to  the  people  of  the 
Ynited  States,  and  appointed  a  committee  of  two  of  its 
iiemhers  from  each  State,  and  of  one  from  each  Territory, 
and  one  from  the  Di>^trict  of  tjohimbia,  to  wait  upon  the 
President  of  the  United  States  and  present  to  him  a  copv 
of  the  proceediuga  of  the  C'onventiou.  That  on  the  15th 
day  of  said  month  of  August  this  coiuraittee  waited  upon 
the  President  of  the  United  States  at  the  Executis-e  man- 
sion, and  was  received  hy  him  iu  one  of  the  rooms  thereof; 
and  by  their  chairman,  the  Hon.  lleverdy  Joiiu.^oii,  ilien 
and  now  a  Senator  of  tlie  United  States,  aetiug  and  speak- 
ing in  their  Ijehalf,  preneuted  a  copy  of  the  i>roceeding^  of 
the  Convention,  and  addressed  the  President  of  tlie  Lnited 
States  in  a  speech,  of  wliichacopy,  according  to  a  paljli-'hed 
rei)ort  of  the  same,  and  as  the  respondeat  believe.-',  sub- 
stantially a  correct  report,  is  hereto  annexed,  as  a  part  of 
thi-  answer,  and  maiked,  exhibit  C. 

liiat  thereupon  and  in  replj"  to  the  address  of  said  com- 
mittee by  their  chairman,  this  respondi'nt  addressed  the 
g.iid  committee  so  waiting  upon  him  iu  one  of  the  rooms  of 
the  Executive  mans-iou,  and  this  rerpondi-ut  believes  that 
thie,  his  address  to  said  committee,  is  the  occasion  referred 
to  iu  the  tirst  specification  of  the  tenth  iirticle;  but  thif  re- 
tp' indent  does  not  admit  that  the  passagebtiierein  set  forth, 
ft.-i  it  extracts  from  a  speech  or  address  of  this  rcEpoudent 
upon  said  occasion,  correctly  or  justly  present  his  speech  or 
address  upon  said  occasion;  but  on  the  contrary  this  re- 
spondent demands  and  insists  that  if  this  honorable  court 
pu.ill  deem  the  said  .article  and  the  said  first  speciticatioa 
thrreof  to  contain  allegation  of  matter  cognizable  by 
this  honorable  court,  as  a  high  misdemeanor  in  office, 
witliin  tha  intent  and  meaning  of  the  Constitution  of  the 
lnited  States,  and  sliall  receive  or  allow  proof  in  support 
of  lu!  same,  that  proof  shall  be  required  to  be  made  of  the 
actual  speech  and  address  of  this  respondent  on  said  occa- 
siim,  which  this  respondent  denies  that  said  article  and 
succitication  contains,  or  correctly  or  justly  represent*. 
Arid  this  respondent,  further  answering  the  tenth  article 
and  the  specitications  thereof,  savs  that  at  Cleveland,  iu 
the  State  of  Ohio,  and  on  the  3d  day  of  September,  in  the 
vi-ir  1S6I5,  he  was  attended  by  a  l.irge  assemblage  of  his 
f'ilow  citizens,  and  in  deference  and  obedience  to  their 
call  and  demand,  he  addressed  them  upon  matters  of  pub- 
lic and  political  conaideratiun,  and  this. respondent  be- 
lieves that  said  occasion  and  address  are  referred  to  in 
the  second  spocification  of  the  tenth  article;  but  this  re- 
spondent does  not  admit  that  the  passages  therein  set 
fcirth,  as  if  extracts  from  a  speech  of  this  respondent  on 
^aid  occasion,  correctly  or  justly  jiresent  his  speech  or  .ad- 
dress upon  said  occasion,  but,  on  the  contrary,  this  respon- 
d  nt  demands  and  insists  that,  if  this  honorable  court 
chilli  deem  the  said  article,  and  the  said  second  specifica- 
tion thereof  to  contain  allegation  of  matter  cognizable  by 
thi-*  honorable  court  .as  a  highmisdenieamr  in  office,  with- 
in the  intent  and  meaning  of  the  Constitution  of  the  tjnit''d 
Siaief,  and  shall  riweive  or  allow  proof  in  support  of  the 
same,  that  proof  shall  be  required  to  be  made  of  the  actual 
speich  and  address  of  thij  respondent  on  said  occasion, 
wiiicii  tills  respondent  denies  that  said  article  and  specifi- 
cation contains,  or  correctly  or  justly  represents. 

,\ndthis  respondent,  further  answering  the  tenth  article 
and  the  specihcations  thereof,  says  that  at  St.  Louis,  in  the 
btate  of  Missouri,  and  on  the  8th  day  of  September,  iu  the 
vear  1-566.  iie  was  attended  bv  a  numeious  assemblage  of 
his  follow-,  itizens,  and  in  deference  and  obedience  to  their 
call  .ud  demand,  he  addressed  them  upon  matters  of 
public  and  political  consideration,  and  this  respondent  be- 
lieve<  that  said  occasion  and  address  are  referred  to  in 
the  third  specification  of  the  tentli  article;  tmt  this  re- 
spondent docs  not  admit  that  the  passages  therein  set  forth 
Rs  if  extracts  from  a  spei  ch  of  this  respondent  on  said  oc- 
ca-ion,  correctly  or  justly  present  his  speech  or  address 
Hpon  said  occasion  ;  bat  on  the  contrary,  this  respondent 
deuianda  and  iusists  that  if  this  honorable  court  shall  d'  em 
the  said  anich:  and  the  said  third  .speciticatiou  thereot  to 
contain  allegation  of  matter  cognizawe  by  tliia  honorable 
court  as  a  higli  mi.'demeauur  iu  otlice,  witiiiii  the  iut.nt 
and  meaning  of  tlir:  ConstitntijU  of  tlio  Unified  States,  and 
shall  receive  or  allow  proof  in  support  of  the  same,  that 
proof  shall  be  reipiired  to  be  m.ade  of  the  actual  spe -ch 
and  address  of  tlii.-  rcBpondent  on  said  occasion,  which 
this  respondent  denies  thai  the  said  article  and  specifica- 
tion contains,  or  correctly  or  justly  rouroflcuts. 

And  this  ruspuudent  further  ansiverine  the  tenth  .article, 
protesting  that  he  has  not  lioou  unmindliil  of  the  high 
duties  of  hi.s  o.Tice,  or  of  the  harmony  or  eourtusie.s  which 
ought  to  exi.-t  and  he  luHiotaiaed  between  the  a.-cec.itive 
u Q (J  legislative  b.aucliO<  of  the  goveru'nont  of  the  United 
bUttes;  denie*  that  he  has  over  iutouded  or  d'.-elgued  to  set 


aside  the  rightful  authority  or  powers  of  Congress,  or  at- 
tempted to  bring  into  disgrace,  ridicule,  hatred,  contempt 
or  reproach,  the  Congress  of  the  United  States,  or  either 
branch,  or  to  impair  or  destr.y  the  regard  or  n  upcct  of  all 
or  any  of  the  good  pi^iple  of  the  United  States  for  the  i  on- 
gress  or  the  rightful  power  thereof,  or  to  excite  the  odiura 
or  resentment  of  all  or  any  of  the  good  people  ■  f  the 
United  States  against  Congress  and  the  laws  by  it  dulv- 
and  constitutionally  enacted. 

This  respondent  further  says,  that  at  all  times  ho  has, 
in  his  olhcial  acts  as  President,  recognized  the  a  ithority 
of  the  several  Congresses  of  the  lnited  States  as  consti- 
tuted and  organized  during  his  admini.-tra:iou  of  the 
olhce  of  I'resident  of  the  United  States;  and  this  respond- 
ent, fuither  ans-.vering,  says  that  he  has  Iron;  time  to 
time,  under  hia  Coustituti^iual  right  and  duty  as  l'..'-ident 
of  the  United  States,  coni'nuuicated  to  Congress  liiy  .;e-,e3 
and  opinions  iu  regard  to  such  acts  or  resolutions  thereof 
as,  being  submitted  to  him  as  President  of  tlie  i  nited 
States,  in  pursuance  of  the  Constitution,  seemed  to  this  re- 
spondent to  rc'juire  such  cominuuication  ;  and  he  lia-  fnun 
time  to  time,  iu  the  exercise  of  that  freedom  of  spe'cch  >.v  hicU 
belongs  to  him  as  a  citizen  of  the  United  States,  and  in  liie 
political  relations  as  President  of  the  United  States  to  the 
people  of  the  United  States  as  upon  fit  occasions  a  duty  of 
the  highest  obligation  expressed  to  his  fellow  citir'.eas  his 
views  and  opinions,  respecting  them  as  such,  and  e'oceed- 
iugs  of  Congress,  and  that  in  such  addres.^es  to  his  fellow 
citizens,  and  ia  such  his  communications  to  Cougicsshe 
has  expressed  his  views,  opinions  and  judg.iieutof  and 
concerning  the  actual  constitution  of  the  tuo  houses  of 
Congress,  without  representation  therein  of  certain  atates 
of  the  Union,  and  of  the  eiiVct  that  in  wisdom  and  justice, 
iu  the  opinion  »nd  judgment  of  this  respondent. 
Congress  iu  its  Icgii-latioii  and  proceedings  should 
given  to  this  political  circumstauce,  and  whatsoever  he 
has  thus  communicated  to  Congress,  or  addressed  to  his 
fellow-citizens  or  auv  assemblage  thereof,  this  ro'pondent 
says  was  and  is  witliin  and  according  to  his  right  and 
privilege  as  an  Araerieau  citizen,  and  bis  right  and  duty 
as  President  of  the  United  States;  and  this  respoudeut, 
not  waiving  or  at  all  diftparagiug  his  right  of  fre-fl.im  ot 
opinion  and  of  freedom  of  speech,  as  hereinbefore  or  here- 
inafter more  particularly  set  forth,  but  claiming  and  in- 
sisting upon  the  same. 

Further  answering  the  said  tenth  article,  says  that  the 
views  and  opinions  expres-ed  by  this  respondent  ia  his 
said  addressee  to  the  assemblages  of  his  fellow  citiv.eus.  as 
in  said  article  or  iu  this  ausv.er  thereto  raeutionL^d.  are 
not,  and  were  not  intended  to  be  other  or  dillereni  from 
tliose  expressed  by  him  iu  his  communications  to  ^'ougress; 
that  the  eleven  States  lately  in  insurrection  never  had 
ceased  to  be  States  of  the  Union,  and  that  they  were  then 
entitled  to  representation  in  Congress  by  Lo-al  itepre- 
tentatives  and  Senators,  as  fully  as  the  other  States 
of  the  Union,  and  that,  conseTuently,  the  Congress 
as  then  constituted  was  not,  iu  fact,  a  Congress  of  all  the 
States,  but  a  Congress  of  only  a  part  of  the  States.  This 
respondent,  alwavs  protesting  against  the  unauthorized 
exclusion  therefrom  of  the  said  eleven  States,  nevertli.  less 
gave  his  assent  to  all  laws  passed  by  said  Congress  v  uicli 
did  not,  in  his  opinion  and  r.idgment,  violate  the  C  nstitu- 
tion,  exercising  his  cou."titutiouai  authority  of  re-oruing 
bills  to  said  Congress  witli  his  objection.s,  when  they  ap- 
peared to  him  to  be  unconstitutional  orinexyiedieiit. 

But  further,  this  respondent  has  also  expressed  the  opin- 
ion,  both  in  his  comniuiii  ations  to  Congress  and  in  bis 
addres-ses  to  the  people,  that  the  policy  adopted  by  Con- 
gress iu  reference  to  the  States  lately  in  insurrection  did 
not  tend  to  peace  and  harmony  and  union,  but,  on  tlic  con- 
trary, did  tend  to  disunion  and  the  permanent  disruption 
of  the  States,  and  that  in  following  its  said  policy  hiws  had 
been  passed  by  Congress  in  violation  of  the  funda  aeutal 
principles  of  the  government,  and  which  tended  ti  couoo- 
lidatiou  and  despotism,  and  such  being  his  didiberaie  opin- 
ions, be  would  have  felt  liimself  unmindful  of  the  hii;h 
duties  of  his  office  if  he  had  failed  to  express  thuia  iu  hia 
communications  to  Congress  or  in  his  addres -cs  to  the 
people,  when  called  upoa  bv  them  to  express  hi.i  opinions 
on  matters  of  public  and  political  consideration. 

And  this  respondent,  further  answering  the  tenth  ar- 
ticle, says  that  he  has  always  claimed  and  iusis'ed,  and 
now  claims  and  insist!',  that  both  in  his  pergonal  and 
private  capacity  of  a  citizen  of  the  United  States,  -lud  in 
the  political  relations  of  the  President  of  tlie  Lniid 
States  to  the  people  of  the  United  States— whose  serv  aut. 
under  the  duties  and  respou.sibilities  of  tin  iiou  titr.ti  .u 
of  the  United  States,  the  President  of  the  Unitel  .states 
is,  and  should  always  remain— this  respondent  tud  and 
has  the  full  right,  and,  in  his  office  of  Pre  •lent  ef  ttie 
United  States,  is  held  to  the  high  duty  of  Uirmiug,  and 
and  on  fit  occasions  expres.-ing  opinions  of  and  touocrn- 
iug  the  legislatiou  of  Cougre.-»3,  proposed^  or  co.'<!pl'"t'd, 
iu  respect  of  its  wisdom,  expediency,  juetiee,  .'  urtlii. 
ness,  objects,  narposes  and  public  and  politic-il  moti.-ea 
and  tendencies,  and  withiu  and  as  a  part  'S  8.;ch  right 
and  duty,  to  form  and  on  fit  occasions  to  express  opin- 
ions of  and  concerning  the  public  etiaracter  and  con- 
duct, views,  purposes,  objects,  motives  and  tcmhucies  of 
all  men  engaged  in  the  public  servieo,  a.^  ivell  in  >''>u- 
gress  as  otherwise,  and  undc;r  no  other  rules_  or  limits 
upon  this  right  of  freedom  of  opinion  and  of  freedoui  of 
speech,  or  of  responsibilitv  and  amenability  for  tfie  ac- 
tual c.vereisc  of  sucn  fro.  d  mi  of  opinion  and  freedmu 
of  speech,  tJiau  attend  upon  such  rights  and  their  <x- 
crciso  on  the  part  of  all  other  citizens  of  the  United 
States,  and  on  th  ■  part  of  all  their  public  servant  ■>.  And 
this  respou  lent,  further  answering  said  tenth  nrti-jle,  says 
tliiit  tlie  several  occasions  ou  which,  as  is  allogod  in  the 
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BeveralBpecificafionsofsaid  article,  this  respondent  ad- 
dressed hi^  fclloiv  citizens  oq  Bubjects.of  public  and  political 
coueidi-mtion,  were  not  uor  was  any  oneof  themsouglit  or 
planned  by  thiareepoudeut,  but  on  the  gontrary  each  ot 
said  occafiouB  arose  upon  the  exercise  of  a  la«f  nl  and  accne- 
tomed  riiht  ot  the  people  of  the  Cmted  States  to  call  npon 
their  public  fervants  and  express  to  them  their  opinions, 
wishes  and  feelings  upon  matters  of  public  and  political 
consideration,  and  to  invite  from  such  public  servants  an 
expression  of  their  opinion.-,  views  and  feelings  on  matters 
of  public  and  political  conr'ideration.  And  this  respondeat 
claims  iind  ins-ists.  before  this  honorable  court,  and  before 

all  the  1 ileof  the  fnited  States,  that  of  or  concerning 

this  hi,-  riglit  of  freedom  of  opinion  and  of  freedom  ol 
speech,  and  this  his  exercise  of  such  rights  on  all  matters 
of  pHtilic  and  political  consideration,  and  in  respect  ol  all 
public  seivants  or  persons  whatsoever  en^-aged  in  or  con- 
nected therewith,  this  respondent,  as  a  citizen  or  asFreei- 
deut  of  the  United  States,  is  not  subject  to  question,  imjui- 
sition,  impeachment  or  inculpation,  in  any  form  or  man- 
ner whatsoever.  ,  ^  ..,  .,  .,  .„„»,, 
And  this  respondent  eays  that  neither  the  said  tenth 
article  nor  anv  specification  thereof  nor  any  allegation 
then-in  contained  touches  or  r.-lates  to  any  otlicial  act 
ord.ingof  this  respondent  in  the  office  of  President  of 
the  Luitid  States,  or  in  the  discharge  of  any  of  its  con- 
Btituti.aial  or  legal  duties  or  responsibilities,  but  that 
the  said  article  and  the  specihcations  and  allegations 
thereof  wholly  and  in  every  part  thereof  question  only 
the  discretion  or  propriety  of  freedom  of  opinion  or 
freedom  of  speech,  as  exercised  by  this  respondent  as  » 
citizen  of  the  Lnited  States  in  his  personal  right  and 
capacity,  and  without  allegation  or  imputation  against 
this  respondent  of  the  violation  of  any  law  of  the  Lnited 
States,  touchiuK  or  relating  to  the  freedom  of  speech  or 
its  exercise  bv  the  citizens  of  the  I  nittd  States,  or  bv  this 
respondent  a's  one  of  the  said  citizens  or  otherwise ;  and 
he  denies  that  bv  reason  of  any  matters  in  the  said  article 
or  its  specifications  alleged,  he  has  said  or  d'.ne  anything 
indecent  or  unbecoming  in  the  Chief  Magistrate  of  the 
United  States,  or  th:it  he  has  brought  the  higli  ottioe  of  the 
President  of  the  United  States  inio  contempt,  ridicule  or 
disgrace,  or  tliat  he  has  committed  or  has  been  guUly  ol  a 
high  misdemeanor  in  office. 

Answer  to  Article  11. 

^nd  in  answer  to  the  eleventh  article,  this  respondent 
denies  that  on  the  13th  day  of  August,  in  the  year  lJ!>d,at 
the  citv  of  Washington,  m  the  District  of  Columbia,  he 
did.  by  public  speech  or  otherwise,  declare  or  attirni  in 
substance  or  at  all,  that  the  Ihirty-ninth  Congress  of  the 
United  States  was  not   a  Congress   of  the   L  uited   States, 
authorized    bv    the    Constitution    to    exercise    legislative 
power  under  the  same,  or  that  he  did  then  and  there  doel.ire 
orathrm  that  the  said  Thirty-ninth  Congress  was  a  Con- 
gi'eas  of  onlv  part  of  the  States,  in  any  sense  or  meaning, 
other   than  that   eleven  States   of  the  Luion   were_  de- 
nied representation  therein ;  or  that  he  made  any  or  either 
of   the   declarations   or   aftirmations    on   tliij   bchalt   in 
the    said    article,    alleged    as    denying,    or    intending    to 
deny  that  tlie  legijlntion   of   said  Thirty-nintli  Congress 
was'not  valid  or  obligatory  ujion  this  respondent,  except 
so  far  as  this  respondent  saw  ht  to  approve  the  same;  and 
sa  to  the  allegation  in  said  article  that  he  did  thereby  in- 
tend, or  made  to  be  underst^iod  that  the  said  Congress  h.ad 
not  power  to  propose  amendments  to  the  Coubtitntiuu. 
this  respondent   savs  that   in  s.aid  address  he  said  nothing 
in  reference  to  the   subject  of   amendments  of  ihe  Con- 
otitution,   nor   was   the  question   of  the   competency    of 
the   said   Congress  to    propose   such  amendments    with- 
out    the    participation     of     said    States    in    any    ^^  a/ 
mentimed     or     considered     or     referred     t»     by     this 
reepnudi'nt,  nor  in  what  he  did   say  had  he  any  intent  re- 
garding tlie  same,  and  he  denies  the  allegatiou  so  made  to 
the    contrarv    thereof;    but    this    respondent    in   furitier 
answer  to,  and  in  re-pect  of  the  said  allegatinns  ot  the  raid 
eleventh  artiele  h^reiu  before  traversed  and  denied,  claiuie 
and  iuMsts  upi'u  fiis  personal  and  otheial  riglit  of  freed  'm 
of  opinii.n  and  fre-dom  of  speech,  and  his  duty  in  his  I'oli- 
ticai  relations  as  President  of  the  Cnited  States  to  the  peo- 
ple    of      the      Lnited      States,     in     the     exercise     of 
such     freedom     of     opinion     and    freedom     of     speech 
in     the      same     manner,     form     and      effect     as     he 
has  in   thU   behalf    stated    the    same    in     his     answer 
'to  the  said  teeth  article,  and  with  the  same  effect  as   if  he 
here  lepeated  the  same.     And  ne  further  claims   and    in- 
sists, as  in  said  answer  to  said  tenth  article  he  has  claimed 
and  insisted,  that  he  is  not  subject  to  question  of  impeach- 
ment or  iniiilieition  in  anj'  forui  or  manner,  of  or  concem- 
ing  such  rights  lif  freedom  of  opinion  or  freedom  of  speech, 
or  his  said  .lUeged  exi  r  ise  thereof.    And  this  respondent 
further  denies  tliat  on  the   Slst   day   of  February,  in  the 
v.ar  1"**;^  nl-  ;\t  anv  other  time,  at  ihe  city  ot  Washington, 
in  the  District  of  Columbia,  in  pursuance  of  any  such  decla- 
ration as  it  iu  that  beha'f  in  the  said  eleventh|article  alleged, 
or  uiiier  .  ise,  Uu  did,  unlawf  ;lly   and  iu   disregard  ot  the 
requirement  of  the  Constitution,  that  he  should  take  care 
that  the  laws  should  be  faithfully  executed,  attempt  to 
prevent  the  execution  of  an  act  entitled  "an  act  regulating 
the  tenure  of  certain  civil  oftices,"  passed  .March  2,  1«67.  by 
unlawfidly  devising  or  contriving,  or  attempting  to  devise 
or  contrive  measures  bv  which  he  should  prevent  Edwin 
M.   Stanton   from  forthwith    resuming   the    functions   of 
Secretarv  for  the  Department  of  War;  or  by  unlawfully 
deviring'or  contriving,  01' attempting  to  devise  or  contrive 
means  to  prevent  the  execution  of  an  act  entitled  "an  act 
making  appropriations  for  the  support  of  the  armv  for  the 
fiscal   vear  eliding  June  30,  18W,  and  for  other  purposes," 
8ppr«"'ed  Mk  5h  2,  1867  ;  or  to  prevent  the  execution  of  an 


act  entitled  "an  act  to  provide  for  the  more  efficient  go- 
vernment of  the  Kebel  States,"  passed  March  21, 1867. 

A;id  this  respondent,  further  answering  the  said  eleverfl 
article,  savs  that  he  tuis  in   his  answer  to  the  first  artiei,! 
set  forth  in  detail  the  aets,  steps,  and  proceedinga_  dono 
and  taken  bv  this  respondent  to  and  towards  or  in  the 
matter  of  the  suspension  or  removal  of  the  said  bdviin  yi. 
Stanton  in  or  from  the  ofhce  of  Secretary  for  the  Depart- 
ment of  War,   with  the  times,  modes,  circumstances,  in- 
tents, vio.vs,  purposes,  and  o] mions  of  othcial  obligation 
and  duty  under  and  with  which  si\ch  acts,  steps,  and  pro- 
ceedings were  done  and  taken  ;  and  he  makes  answer  to 
this  eleventh  article  of  the  matter  in  his  answer  to  the 
hrst  article,  pertaining  to  the  suspmsiou  or  removal  of 
said  Edwin  M.  Stanton,  to  the  s.irae  intent  and  cttect  as  il 
thev  were  here  repeated  and  S-'t  forth.        ....         ^u 
And  this  respondent  furtlier  answering  the  said  eleventn 
article  denies  that  by  means  or  reason  of  anything  in  said 
article  alleged,  this  respondent  as  President  of  the  Lnited 
States,  did,'  on  the  21st  d.ay  of  February,  li^%  or  any  ottier 
day  or  time  commit,  or  that  he  was  guilty  of  a  high  misde- 
meanor m  office,  and  this   respondent   further  answering 
the  said  eleventh  article,  says  that  the  same  and  the  mat- 
ters therein  contained  do  not  charge  or  allege  the  commis- 
sion of  any  act  whatever  bv  this  respondent  in  his  othco 
of   President  of  the  United  States;  not  the  omission  by 
this  respondent  of  anv  act    of   official   obligation  or  duty 
in  his  Office  of  President  of  the    United    States,  nor  d..es 
the  said  article  nor  matters  there  contained  name,  desig- 
nate, describe  or  define  anv  act  or  mode  or  form  of  device, 
contrivance  or  means,  or  of  attempt  at  device,  contrivance 
or  means,  whereby  this  respondent  can  know  or  under- 
stand what  act  or  mode  or  form  of  attempt,  deTice,  contri- 
vance or  means,    or   of  attempt  at  d  'vice,  contrivance  or 
means  are  imputed  to  or  charged  against  this  respondent, 
in  liis  office  of  President  of  the  United  States,  or  intendo'd 
so  to  be,  or  whereby  this  respondent  can  more  fully  or  deli- 
nitelv  make  answer  unto  said  article  than  he  hereby  doeB. 
And  this  respondent,   in  submitting  to  this  honorable 
court  this,  his  answer  to  the  articles  of  impeachment  ex- 
hibited  against   him.   respectfully  reserves  the  right   to 
amend  and  add  to  the  same  from  time  to  time,  as  may  be- 
come necessary  or  proper,  and  when  and  as  such  necebsity 
and  propriety  shall  appear.  ,„„„„„„ 

(Signed)  ANDREW^JOHNSON. 


HENKY  STANBEKY, 
B.  R.  CURTIS, 
THOMAS  A.  R.  NELSON, 
WILLIA.M  EVAR'l'S, 
W.  S.  (iKOESBECK. 

Of  CounecL 
Mesirs.  Stanbery  and  Evarts  snccessiTcly  relieved 
Mr.  Cnrtis  in  the  reading,  which  occupied  until  about 
three  o'clock. 

At  the  conclasion  the  Chief  Justice  pat  the  qti»tion 
on  receiviug  the  answer  and  ordering  it  to  be  filed, 
which  was  atrreed  to. 

Mr.  BOUTWELL— Mr.  President,  hy  direction  of 
the  maDagert  on  the  part  of  the  Houae  of  Repre»ent*- 
tivei,  r  have  the  honor  to  present  a  copy  of  the  answer 
filed  bv  Andrew  Johnson,  President  of  the  Ufiiled 
States,  to  the  articles  of  impeachment  presented  by 
the  Hon»e  of  Representatives;  and  to  say  that  it  is 
the  expectation  of  the  managert  that  they  will  h» 
able,  at  one  o'clock  to-morrow,  after  consultation  wit^ 
the  House,  to  present  a  fit  replication  to  the  answer. 
(Sensation  in  the  galleries). 

Mr.  EVARTS,  of  counsel— Chief  Justice:— Thecann- 
sel  for  the  President  think  il  proper,  unless  some 
objection  show  now  be  made,  to  bring  to  the  attea- 
tiou  of  the  honorable  court  the  matter  of  provision 
for  the  allowance  of  time  given  for  the  preparation  for 
the  trial  which  shall  be  accorded  to  the  i'reaidcDt  and 
his  connsel,  after  the  replication  of  the  House  of  Re- 
presentatives to  the  President  shall  be  submitted  to 
this  court.  In  the  application  which  was  made  on  th« 
13th  inst.,  for  time  for  preparation  and  submission  of 
answer  which  had  been  presented  to  the  court,  were 
included  in  our  consideration  of  that  time  that  we  so 
asked,  with  the  eioectaiion  and  Intention  or  carrying 
on  with  all  due  diligence,  at  the  same  time,  the  pre- 
paration of  the  answer  and  the  preparation  for  the 
trial. 

The  action  of  the  court,  and  its  determination  of 
the  time  within  which  the  answers  should  properly  be 
presented,  has  obliged  ue,  as  may  be  well  understood 
by  this  court,  to  devote  our  whole  time  to  the  prepa- 
ration of  the  answer,  and  we  have  had  no  time  to  con- 
sider the  various  questions  of  law  and  offjet,  and  the 
forms  tor  the  production  of  the  same,  which  rest  upon 
the  responsibility  and  lie  within  the  duty  of  connsel 
in  all  matters  requiring  judicial  consideration.  We, 
therefore,  if  the  honorable  court  please,  submit  now 
the  request  that  the  President  and  his  counsel  may  be 
allowed  the  period  of  thirty  days  after  the  filing  of  the 
replication  on  the  p.irt  of  the  House  of  Representa- 
tives to  the  answer  of  the  President  for  the  prepara- 
tion for  trial,  and  before  il  shall  actually  proceed ;  and 
I  beg  leave  to  send  to  the  Chief  Justice  a  written 
minute  of  that  proposition,  signed  by  counseL 
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The  Chief  Jaatice  stated  the  qneetion  to  be  on  the 
motion  of  Mr.  Boutwell,  of  the  manatrerg. 

Senator  SUMNER  misapprehendinsr  the  qnention, 
said:— Before  the  vote,  I  wish  to  inquire  if  the  honor- 
able managers  on  the  part  of  the  House  desire  to  be 
heard  ? 

The  Chief  Justice  explained  the  question  to  be  on 
the  motion  on  the  part  of  the  managers,  which  was 
then  put  and  ai^reed  to. 

The  Secretary  read  the  application  of  the  counsel  for 
the  President,  which  was  addressed  "  To  the  Senate 
of  the  United  States,  8iitin£:  as  a  Court  of  Impeach- 
ment," representing  that  after  the  replication  to  this 
answer  shall  have  been  filed,  it  will,  in  the  opinion  and 
judgment  of  the  counsel,  require  not  less  than  thirty 
days  for  preparation  for  the  trial.  Signed  by  counsel 
lor  the  President. 

Mr.  IIOWAKD— If  it  fee  in  order,  I  move  that  that 
application  lie  on  the  table  until  the  replication  of  the 
•  House  of  Representatives  has  beeu  tiled. 

Mr.  BINGHAM— Mr.  President,  before  that  motion 
takes  effect,  if  it  be  the  pleasure  of  the  Senate,  the 
managers  are  ready  to  consider  this  application. 

The  Chief  Justice  was  statiug  the  question  to  be  on 
the  motion  of  Mr.  Howard,  when 

Mr.  HOWARD  witndrew  the  motion. 

Mr.  LOGAN,  of  the  managers,  objected  to  the  appli- 
cation, as  not  containing  any  reason  to  justify  the 
Senate  in  postponing  the  trial,  not  that  they  desired 
to  force  it  on  with  unnecessary  rapidity,  but  because 
such  reasons  should  be  given  in  an  apnlication  for 
time  as  would  be  adhered  to  in  a  court  of  law.  Conn- 
eel  had  merely  asked  an  opportunity  to  prepare  them- 
tielves.  They  had  had  and  would  have  had  during  the 
trial  an  equal  opportunity  with  the  maniigtsrs  for  pre- 
paration. The  application  did  not  state  that  any 
material  witnesses  could  not  be  procured,  or  that 
time  for  their  procurement  was  required,  before  the 
commencement  of  the  trial.  The  anxwer  admitted 
the  facts  of  the  appointments,  &c.,  charged  in  the 
first  artrcle.  They  were  within  the  knowledge  of  the 
President,  who,  being  charged  by  these  articles  with 
hish  crimes  and  misdemeanors,  his  counsel,  if  there 
was  any  reason  for  this  application,  should  have 
fitatod  it. 

On  the  trial  of  Judges  Chase  and  Peck,  and  other 
trials  here  and  in  other  countries,  such  applicatious 
were  accompanied  with  reasons  for  asking  delay,  such 
as  necessary  witnesses,  records  &c.,  at  a  distance, 
the  examination  of  decisions,  &c..  and  were  sworn  to 
by  the  respondent  to  the  articles  of  impeachment.  The 
learned  counsel  on  the  other  side  had,  doubtless,  ex- 
amined the  authorities  on  such  trials,  and  knew  that 
these  things  were  requisite  on  an  application  for  a 
continuance  of  a  case  in  a  court  of  law,  because  ol  the 
absence  of  a  witness.  It  was  usual  to  state  on  affi- 
davit what  it  was  expected  to  prove  by  the  witness, 
his  residence,  that  he  could  be  procured  at  a  certain 
time,  and  that  the  facts  could  not  be  proven  by  any 
other  witness. 

In  this  application  none  of  these  requirements  were 
complied  with ;  it  simply  asked  time  to  prepare  for  the 
trialof  this  cause;  that  is,  time  to  examine  authori- 
ties, to  prepare  arguments,  and  for  naught  else.  Time 
should  not  be  given  in  this  more  than  in  any  other 
case,  unless  for  good  cause  shown,  as  provided  by  or- 
der of  the  Senate.  Showing  cause  meant  that  neces- 
sity should  be  shown  for  the  continuance  of  the  trial. 
He  reminded  them,  that  in  the  trial  of  Judge  Chase 
an  application  had  been  made  for  a  period  of  time  for 
four  days  more  than  proved  to  be  necessary  to  try  the 
whole  cause. 

In  the  trial  of  Queen  Caroline  of  England,  in  an- 
swer to  an  application  for  time  to  procure  witnesses, 
Ac,  which  was  granted  merely  out  of  courtesy  to  the 
Q,ueen,  the  Attorney-General  protested  against  its  be- 
comins  a  precedent  in  the  trial  of  future  causes.  He 
(Mr.  Logan)  insisted  that  no  more  time  should  be 
given  iu  this  case  than  is  absolutely  necessary  to  try 
the  cause,  since  no  necessity  for  an  extension  had  been 
shown  whereby  the  court  could  judge  of  its  mate- 
riality. If  it  were  granted,  there  would  probably  be. 
at  the  end  of  that  period,  an  application  for  twenty  or 
thirty  days  more,  for  the  purpose  of  procuring  wit- 
nesses living  in  Sitka,  or  some  other  remote  part  of 
the  country. 

He  would  say,  whether  it  was  considered  proper  or 
not,  that  no  more  time  should  be  granted  in  the  trial 
of  the  President  than  in  the  trial  of  the  poorest  man 
that  lives.  They  were  amenable  to  the  same  laws, 
and  subject  to  the  same  laws.  The  managers  h.id  ac- 
cused the  President  of  jntentioualiy  obstructing  the 


laws,  and  other  serious  offenses,  which,  if  true,  showed 
that  it  was  dangenms  for  him  to  remain  the  chief 
magistrate  of  this  nation,  and,  therefore,  time  should 
not  be  given  unless  sufficient  reasons  were  shown. 

To  the  allegation  that  time  would  be  siven  to  an 
ordinary  criminal  he  woald  ssy,  that  the  managers 
considered  the  President  a  criminal,  and  had  so 
charged,  but  the  counsel  had  net,  as  required  in  the 
case  of  ordinary  criminals,  shown  reasons  for  the 
delay.  Mr.  Logan  reiterated  and  enlarged  upon  the 
view  that  the  nature  of  the  crime  charged  was  sucti 
that  delay  was  dangerous. 

The  managers  were  here  to  enter  their  protest 
acainst  any  extension  of  time  whatever,  after  the 
filing  of  their  replication  to-morrow,  at  one  o'clock, 
at  which  time  they  would  ask  leave  to  state  their  case  - 
to  the  Senate,  and  follow  it  no  with  their  evidence, 
the  other  side  following  with  theirs.  He  asked  that 
the  Senate,  sitting  as  a  Court  of  Impeachment,  exa- 
mine carefully  whether  or  not  any  facts  are  shown  to  , 
justify  this  application,  and  whether  due  diligence 
had  been  employed  in  procuring  witnesses  and  get- 
ting re;idy  for  trial.  They  protested  against  such  an 
application  being  made  without  even  an  affidavit  to 
support  it. 

Mr.  EVARTS  denied  that  because  courts  other  than 
those  called  for  a  special  purpose  and  with  limited 
authority,  have  established  regulations  bearing  npon 
the  right  of  defendant  in  civil  or  criminal  prosecutions, 
having  established  terras  of  court,  and  well  recog. 
nized  and  understood  habits  in  conduct  of  judicial 
action,  that  should  inflnenco  the  proceedings  of  this 
body.  The  time  had  not  arrived  for  the  counsel  for 
the  accused  to  consider  what  issues  are  to  be  prepared 
on  their  side,  and  they  felt  no  occasion  to  present  an 
affidavit  on  ma'.ters  so  completely  within  the  cogni- 
zance of  the  court,  obedient,  said  he,  to  the  orders  of 
the  court. 

Observant,  as  we  propose  at  all  times  to  be,  of  that 
public  necessity  and  duty  which  requires  on  the  part 
of  the  President  of  the  United  States  and  his  counsel, 
not  less  than  on  the  part  of  the  House  of  Representa- 
tives and  its  manager,  that  diligence  should  be  used, 
and  that  we  as  counsel  should  be  withdrawn  from  all 
other  professional  or  personal  avocations,  yet  we  can- 
not recognize  in  presence  of  this  court,  that  it  is  an 
answer  to  an  application  for  reasonable  time  to  con- 
sider and  prepare  to  subposua  and  produce,  in  all 
things  to  arrange,  and  in  all  things  to  be  ready  for 
the  actual  orocedure  of  the  trial.  Nor,  with  great  re- 
spect to  the  honorable  managers  in  this  great  pro- 
cedure, do  we  deem  a  sufficient  answer  to  our  desire 
to  be  relieved  from  undue  pressure  of  haste  upon  our 
part,  that  equU  pressure  of  haste  may  have  been  en- 
tailed upon  them. 

Mr.  EVAUTS  proceeded  to  say  that  the  ability  of 
the  counsel  to  proceed  with  the  trial  was  not  to  be 
measured  by  that  of  the  managers,  the  latter  having 
the  power,  and  having  exercised  it  for  a  considerable 
period,  of  summoning  witnesses  and  calling  for 
papers.  He  thought  if  the  court  would  give  due  at- 
tention and  respect  to  the  statement  of  counsel,  they 
would  see  that  very  considerable  range  of  subjects  and 
practical  considerations  presented  themselves  to  therr 
attention  and  judgment.  They  were  placed  in  thfl 
condition  of  a  defendant  who,  upon  issue  joined,  de- 
sired time  to  prepare  for  trial,  iu  which  the  ordinary 
course  was  as  a  matter  of  absolute  universal  custom  to 
allow  a  continuance. 

They  asked  no  more  time  than  in  the  interests  of 
justice  aud  of  duty  should  be  given  to  the  poorest  man 
iu  the  country.  Measures  of  justice  and  duty  had  no 
respect  to  poverty  or  station  whatever.  If  on  the  par; 
of  the  managers,  or  of  the  accused,  from  any  cause,  a 
proper  delay  for  the  production  of  a  witness  was  re- 
quired, it  would  be  the  duty  of  the  court  to  take  it 
into  consideration  and  provide  for  it.  It  would  bo  a 
departure  from  the  general  habit  of  all  courts  if,  after 
issue  joined,  they  were  not  allowed  reasonable  tim-e 
before  they  were  called  upon  to  proceed  with  the  caso. 
Mr.  WILSON,  of  the  managers,  said  ihe  manager.^ 
had  determined,  so  far  as  was  in  their  power,  thii 
case  should  not  be  taken  out  of  the  line  of  the  pre- 
cedent, and  would  therefore  resist  all  application  for 
unreasonable  delay,  and  they  have  prepared  to  meet 
the  question  now.  The  first  step  taken  by  the  re- 
spondent's counsel,  on  the  13th  iust..  are  the  prece- 
dents on  the  trial  of  Judge  Chase.  Ou  the  return  day 
of  the  summons,  he  appeared  and  ;i{:)plied  for  time  to 
answer,  coupling  with  it  a  request  for  time  to  prepare 
for  trial,  which  he  supported  with  a  solemn  affidavit 
that  he  could  not  be  prepared  sooner  than  the  5th  of 
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ibe  eacccedins  March,  and  therefore  asked  for  time 
tmiil  the  cominenceraent  of  the  sext  session  of  Con- 

The  application  was  denied,  and  he  was  reqnireci  to 
answer  on  the  4th  of  February  sncceedinar,  and  five 
flays  befure  the  expiration  of  the  time  declared  by  him 
to  be  necessary,  the  case  was  concluded  by  an 
aeqnittal,  so  coraolete  hxd  been  the  preparation. 

In  the  esse  of  jndje  Peck,  he  appeared  on  the  re-  | 
torn  day,  three  days  after  the  service  of  summong,  and  i 
applied  fur  and  was  granted  tima  to  answer.  In  this  ] 
case,  however,  no<.w)thstaudinjj  the  rule  of  the  Senate 
requirinc  the  filine  of  the  auswe.-  then,  they  were  met  ; 
With  an  application  for  forty  days. 

The  Senate  allowed  ten  days  for  the  answer.  In 
that  answer  he  found  the  etrongect  arfrument  against 
any  delav  of  this  c«?e,  the  respondent  therein,  had  a 
ri£ht  nnder  the  ConFtitnlion,  a-^  amon£:hi8  just  powers 
t-rdo  the  very  act#  charged  against  him  at  the  bar  of 
the  Senate.  This  in  ordinary  csus  might  not  be  a 
weighty  cousideration,  but  here  the  respondent  was 
aot  only  to  obey  the  law  like  all  citizens,  but  to  exe- 
(T.ite  it,  being  clothed  with  the  whole  executive  power 
at  Che  nation. 

In  the  opinion  of  the  Ilonee  of  Representatives  he 
h»J  not  discliar-jed  that  duty  as  required  by  his  oath 
of  office,  and  for  that  failure  and  for  a  positive  breach 
9f  the  liiw,  thov  arraiened  him  at  this  bar.  With  the 
ar mission  in  the  answer  he  asked  time  to  make  <;r>od 
h's  declirati'ins,  holdinj  in  bis  hands  this  immense 
Executive  power,  no  provision  having  been  m  id<>  fv)r 
it«  snrrender-holdini;  that  Dower  over  the  nation 
with  which  he  h.vi  disturbed  and  is  disturblntr  the 
repose  of  the  Ke;)ablic.  They  felt  it  their  duty  to  urge 
a  ppeedv  progress  towards  the  trial  of  this  case, 
which  ehonld  pnarantee  the  rights  of  the  people,  at 
the  same  time  observing  the  rights  that  belong  to  the 
sccn&ed.  ,     _  , 

Btit  for  the  order  adopted  by  the  Senate  on  the  i3th 
iBKt.,  this  application  could  not  have  been  made,  bat 
the  case  must  have  been  discussed  on  the  thresh- 
h(Md.  That  order  had  now  Iheeff-^ct  of  this  rule:— 
•'Ordered.  Tliat  nnle*?  otherwise  ordered  by  tlie  Senate, 
fir  cause  shown,  the  trial  of  the  pendin!;  impearhniont 
eiiall  proceed  imraedialy  after  the  replication  be  tiled." 

He  submitted  that  there  wag  not  sufii.:ient  catwe 
shown  in  this  applicatum  to  justify  the  Ssuate,  in  the 
exercise  of  ."i  sound  discretion,  in  granting  the  time 
asked  for.  That  discretion  wa.s  not  without  the  rule 
itself.  It  must  act  upon  some  rule,  and  put  itself 
within  ttie  bounds  of  reason,  and  he  denied  that  this 
was  such  an  application  as  to  justify  its  exercise  in 
giving  one  hour's  delay. 

It  would  be  observed  that  the  respondent  was  care- 
faliy  kept  out  of  this  motion.  In  all  the  cases  of 
which  he  (Mr.  Wilson)  had  any  knowledge  in  this 
country,  the  respondent,  even  when  juage*  taken 
from  the  bench,  had  asked  in  their  own  names  for 
delay,  supporting  ihe  application  by  affidavits,  cover- 
ing the  features  of  the  case  .and  unfoldin?  the  line  of 
their  defense,  askiuj:  a  reasonable  time  in  which  to 
prepare  for  trial.  We  therefore  ask,  he  continued, 
that  when  this  case  is  thus  kept  out  of  the  ordinary 
channel,  the  Senate  will  regard  in  the  same  degree  the 
▼nice  of  the  House  of  Representatives  as  prescribed  by 
the  manacrers,  and  put  this  respondent  upon  his 
8p?edy  trial,  to  the  end  that  peace  may  be  restored  to 
the  country  by  the  healing  of  the  breach  between  the 
tivo  departments  of  the  covernment,  and  that  all 
things  mav  acain  more  in  this  land  aa  they  did  in 
limes  past.' and  before  this  unfortunate  nonflicc  oc- 
ciirred.  Therefore,  sir,  in  the  name  of  the  Kepresen- 
taiives,  we  ask  that  this  application,  as  it  is  now  pre- 
Boiited.  mnv  be  denied. 

Mr.  HENDERSON  moved  to  postp<me  the  decision 
of  the  question. 

Mr.  STANBERYon  behalf  of  the  President,  said:— 
On  the  13lh  of  this  month  wc  entered  our  appearance, 
and  this  honorable  court  made  an  order  that  wc 
should  have  till  the  23d  (this  day),  to  tile  an  answer. 
It  gave  the  managers  leave  to  file  their  replication 
wiUiout  limit  as  to  time,  bnt  provided  that  on  the 
filing  of  their  replication  the  case  should  proceed  tJ 
IriaC  unless  reasonable  cause  were  shown  for  further 
d--!ay.  The  ho;ior.*ble  conn,  thereTore,  meant  us  to 
hive  time  to  prepare  for  tri.tl  if  we  should  show  rea- 
sonable -round  for  the  application.  Now  what  has 
hapoened,  Mr.  Chief  Justice. 

What  h»«  been  stated  to  this  honorable  court,  com- 
p  .sed  in  a  srreat  measure  of  members  of  the  bar,  l)y 
in«mbers  of  the  bar  on  their  professional  honor,  we 
Utve  stated  that  since  we  had  this  leave  to  file  the  an- 
ese.-  every  hour  aad  every  moment  of  oar  time  has 


been  occupied  in  nreparin?  it.  Not  an  instant  has 
been  lost.  We  refused  .all  other  applications  and  de- 
voted ourselves  exelusively  to  this  duty  day  and 
night;  and  I  am  sorry  to  be  obliced  to  say  that  even 
the  day  sacred  to  other  uses  has  been  employed  in  this 
duty. 

Allow  me  farther  to  gay  to  this  honorable  court,  that 
not  until  within  a  few  minutes  before  we  came  into 
court  this  mornin?,  was  the  answer  concluded.  Cer- 
tainly it  was  intended  on  the  13th  to  give  us  time,  not 
merely  to  prepare  our  answer,  bnt  to  prepare  for  that 
still  more  important  thin^,  the  trial.  I  hope  I  shall 
obtain  credit  with  this  honorable  court,  when  I  say 
that  we  have  been  so  pressed  with  the  dutv  of  making 
up  the  issues  and  preparing  the  answer,  thit  we  h.Tve 
not  had  an  opportunity  of  asking  the  President  what 
witnesses  he  should  produce. 

Wc  have  b»en  so  Dressed  that  the  communications 
which  we  have  received  from  the  honorable  managers 
in  reference  to  the  admission  of  testimony  and  facili- 
ties of  proof,  we  havehad  toreply  to  by  saying:— "We 
have  not  yet,  gentlemen,  a  moment's  time  to  consider 
it;  all  that  we  know  of  the  case  is.  that  it  charges 
transactions  not  only  here,  but  in  Cleveland,  St.  Louis 
and  other  distant  points,  and  the  managers  have  seat 
us  a  list  of  witnesses  who  are  to  testify  in  matters  of 
which  they  intend  to  make  proof  against  us.  But 
we  have  not  had  an  upportunity  of  knowing  what 
witnesses  we  are  to  produce.  We  have  not  subpoenaed 
any. 

Now  mark  the  advantages  which  all  this  time  the 
honorable  mauaicrs  have  had  over  us.  As  I  under- 
stand, and  it  will  not  be  denied,  almost  ever  day  they 
have  been  engaged  in  the  preparation  of  this  case. 
Their  articles  were  framed  long  ago.  While  we  were 
en<7aged  in  preparing,'  our  answer  they  have  been,  as  1 
understand,  most  inaustriously  engaged  in  preparing 
their  witne»s«.s.  D  ly  after  day  witnesses  have  been 
called  before  them  and  examined.  We  had  no  sufh 
power  and  n>i  such  opportunity.  We  are  here  without 
any  preparation—  without  having  had  a  moment's  time 
to  consult  with  our  clieat  or  among  ourselves. 

The  managers  say  that  our  anxiety  is  to  prepare 
ourselves,  whereas  they  are  all  prepared— completely 
prepared.  So  far  as  counsel  is  concerned,  I  am  very 
happy  to  hear  that  tUey  are.  I  should  he  very  far 
from  saying  that  1  am  equally  prepared.  I  have  had 
no  time  to  look  at  anything  else  except  this  necessary 
•and  all-absorbing  duty  of  preparing  the  answer.  Now, 
if  the  Senate  says  we  shall  go  on  when  this  rei)lication 
comes  in  to-morrow,  it  ulaces  me  in  a  position  in 
which  I  never  have  been  before  in  all  my  practice, 
with  a  formidable  array  of  counsel  against  me,  and 
yet  not  a  witness  summoned,  not  a  document  pre- 
pared, all  unarmed  and  defenseless. 

I  beg  this  honorAl>le  court  to  give  ns  time.  If  it 
cannotlrive  ns  all  the  time  we  ask,  let  it  give  us  some 
time  at  least,  witnin  which,  by  the  utmost  diligence, 
wu  can  m;ike  what  preparations  we  deem  necessary, 
and  without  which  we  caiin»ts.ifely  go  to  trial.  Gentle- 
men of  the  other  side  corapluued  that  we  should  have 
been  readv  on  the  13th,  aud  read  against  ns  a  rule  that 
that  wan  the  day  fixed  for  not  ouly  the  appearance,  but 
filing  the  answer.  They  read  out  of  the  rule  that  old 
forinula  which  has  come  down  from  five  hundred 
years  back,  in  reference  to  appearing  and  answering. 
It  is  the  same  language  adopted  in  those  early  times 
when  the  defendant  was  called  upon  and  answered  by 
parole;  but  then  our  ancestors  would  not  answer  on 
the  day  of  appearance,  but  always  asked  and  had  time 
for  answer. 
Mr.  BINGHAM,  one  of  the  managers,  rose  to  reply. 
The  Chief  Justice  intimated  that  wheu  counsel 
make  any  motion  to  the  oourt,  the  couunel  wlio  make 
the  motion  have  invariably  the  right  to  close  th?  argu- 
ment. ., 

Mr.  BINGHAM  said,  with  all  due  respect  to  tho 
rulin<^  of  the  presiding  officer  of  the  Senate,  I  beg 
leave^to  remmd  the  Senate,  that  from  lime  immemo- 
rial in  proceedings  of  this  kind,  the  right  of  the  Com- 
mons in  England,  and  of  the  representaiives  of  the 
people  in  the  United  States  to  close  .all  debates,  has 
never  been  called  in  question.  On  the  contrary,  in 
Melbourne's  case.  Lord  Erskine,  who  presided,  said 
when  the  question  was  presented,  that  he  owed  it  to 
the  Commons  to  protest  against  the  immemorial 
usat^e  beiBg  denied  to  the  Commons  of  E.igland  of 
beiiT"  heard  in  response  finally  to  whatever  might  be 
saidln  behalf  of  the  accused  at  the  bar  of  the  Peers. 

Lord  Erskine's  decision  has  never  befn  questioned, 
and  I  believe  it  has  been  the  continued  ride  in  Eng- 
land for  about  five  hundred  years.    In   the  first  case 
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""ver  tried  in  the  Senate  of  the  Under  Statei  under  the 
Conslitiition,  the  case  of  Blount,  althoneh  tlie  ac- 
cn-ed  hxd  Interpofed  a  plea  to  the  juiisdictions,  the 
•fKinnt-nt  was  closed  by  the  manager  on  the  psrt  of 
the  Home.  I  had  ripen  for  the  purpose  of  mikin? 
some  response  to  the  remark*  last  m.ide ;  but  «»  the 
presiding  t)fflcer  has  interposed  the  objection  to  the 
Heuste,  i  do  not  deem  it  proper  for  me  to  proceed 
fnr'her  until  the  Senate  ehall  have  passed  on  the 
qtiestion. 

Senntor  HOWARD  said  he  rose  to  more  to  lay  the 
motion  of  the  counsel  on  the  table. 

Mr.  BOUTWELL,  one  of  the  managerf,  remarked 
that  it  seemed  to  the  raannqers,  snd  to  himself,  espe- 
cially, a  maUer  of  go  much  importance  a»  to  whether 
the  msnajjers  should  have  the  closiiis;  argument,  that 
he  wi!<hed,  and  they  wished,  that  to  be  decided  now. 

Senator  HOWARD  ?aid  that  it  was  not  his  intention 
to  ehiu  off  debate  or  discussion,  either  on  the  part  of  the 
maiia_'eri<  or  on  the  part  of  counsel  for  the  accnfcd, 
and  if  there  was  any  desire  on  the  port  of  either  to  pro- 
ceed with  the  discussion  he  would  withdraw  his  mo- 
to  Isv  on  the  table. 

Mr,  BINGHAM  then  said— I  deeply  regret,  Mr.  Pre- 
siCeiit,  that  the  counsel  for  the  accuped  have  m".de 
any  question  here,  or  any  intimation,  if  you  please, 
that  a  (juestion  is  made  or  intended  to  be  made  by  the 
m.-msrers  touching  the  entire  sincerity  with  which 
they  :'..-k  this  time.  I  am  sure  that  nothinsj  wan  fur- 
ther from  our  purpose  thau  that.  The  gentleman  who 
ispt  toulc  his  seat  (Mr.  Stanbery)  spoke  of  having  pre- 
senter! this  application  on  their  honor.  No  man  qnes- 
lions  their  honor — no  man  who  knows  them  wiil  ques- 
tion their  honor— but  we  must  be  pai'doned  for  saving 
that  it  is  tltocether  unusual,  on  quesliont  ot  this  kind, 
to  alioiT  continuauceto  be  obtained  on  a  mere  point  of 
honor. 

'1  hi  rule  of  the  Senate  which  wag  adopted  on  the  13th 
injt.,  is  the  ordinary  nde  in  courts  of  laiv,  namely,  tliat 
the  irial  rihall  vrocec-d  unlesj  for  cause  shown  fiirtlier  time 
shall  be  allowed.  I  c-ubniit  that  a  nucation  of  thi-i  magni- 
tude hiii<  uuver  been  decided  on  tlio  mere  iTescutatiun  of 
counsul  iu  tliis  countrvor  any  other  country.  The  point 
of  continuance  arising  on  a  fjne'-tiou  of  thie^ort,  I  venture 
to  saj',  has  never  been  decided  af1irniativel\-,  at  least  in 
favor  of  fi.ch  a  proposition,  on  the  mere  statement  of  coun- 
ecl.  If  .Andrew  Johnson  will  tay  that  there  are  wituesfcs 
not  V,  ithiu  the  process  of  this  court,  but  who»e  attendance 
tcean  l[o,ie  to  procure  if  tiuie  be  allowed  him  ;  and  if  ho 
will  uiake  atiidavit  before  this  tiibune  that  they  are  ma- 
terial, uud  >\  ill  set  fortii  in  his  atlidavit  what  he  expectb  to 
prove  by  them.  I  concede  that  on  such  a  showing  there 
would  be  something  on  which  the  Senate  might  probalily 
act,  but  iriptead  of  that  he  throws  himeelf  back  on  hia 
couneel,  aLd  has  them  to  make  their  statement  here  that 
It  w.U  require  thirty  days  of  time  in  which  to  prepare  tor 
trial.  He  tent  those  gentlemen  at  the  bar  of  this  tribunal 
on  the  l.Uh  iust.,  to  notif  \'  the  Senate,  on  their  honor,  that 
it  w  ould  require  forty  days  to  prepare  an  answer,  and  now 
be  seud.'i  tuem  back,  upon  iheir  honors,  to  notify  the 
tenatc  that  it  will  require  thirty  davs  to  prepare  f..r  trial. 
I  tai;e  it,  air.  that  the  counsel  for  thL-  a.cuBed  have  quite 
&'■  mi  ch  rime  for  preparati  .n,  if  this  trial  aliall  proceed  to- 
iLorron,  a»  had  the  nianagKra  on  the  part  of  the  House, 
who  are  charged  u  ith  duties  by  the  people  which  they  are 
not  pen, ;i:ted  to  lay  aside  from  day  today,  in  the  other 
end  of  th>;  Capitol.  I  think,  on  the  fhoi\  lug  made  here 
this  day  by  the  ['resident  of  the  United  Statc-i,  imlcBrt  verv 
pood  cause  in  ahou  n,  and  that,  too,  under  the  obligation  of 
niJ0«n  oath  at  the  bar  of  the  t^cnate,  that  not  another 
hour's  continuance  shr.uld  be  allowed  him  after  the  case 
shall  have  been  put  at  idsue.  Wc  atked  leave  to  suggest  to 
the  Senate  that  we  hoped  on  to-morrow,  by  leave  of  the 
feopl.'a  repre.'entativei'.  to  put  thii  ease  at  issue  by  tiling 
a  replication.    'J  hat  io  nil  the  d.  lay  we  desire. 

They  have  had  the  opportunity  for  process  ever  since  the 
l£th  iuft..  and  they  are  6.uiUy  of  groas  n^jglect- 1  do  not 
speak  of  the  co.iiitil,  but  ot  the  accused- in  not  having  the 
^iituejoeo  .^ubpienaed;  and  yet  not  a  s-iugle  suuimoua  liaa 
been  .''e-iiiircd  bj'  iiiiu,  under  the  rule  and  order  of  this 
tribunal,  to  bring  to  the  bar  a  single  witness  on  his  beh.alf. 
tie  has  thown  a  total  neglect ;  and  yet  ho  coiiien  here  -^  itk 
a  confei-siun  and  avoidance  of  the  matters  presented  by 
the  Ho  Be  of  Kepreeeutativei!,  and  telL«  the  Senate,  and 
tells  tlie  country  that  he  deiics  their  power,  thus  tritiing 
with  the  great  power  which  the  people,  for  various  pur- 
poses, ti.ive  rcpocdiu  the  hands  of  their  Kcpreeeutatives 
and  Senators  in  Gougrcss  a'reiiiblcd. 

AMiHt  is  this  pov.  t  r  of  impeachment  if  the  President  of 
the  Lnued  .States,  honing  the  whole  executive  power  of 
the  nati'  n,  is  permitted,  when  arrais^ncd  at  the  bar  of  tho 
Senate,  in  the  luirae  of  all  the  people,  and  charged  with 
high  crimes  and  niiedemeanori',  m  tliat  he  ban  violated 
his  oath,  in  tlist  ho  has  vi^tatid  the  Constitutio'n  of  the 
counlr>,  in  that  he  has  violated  the  peoples'  lawp,  and  at- 
tcmpti  d  oy  hia  violation  to  Lay  hsnds  U])on  iho  peoples' 
treasury?  What,  I  mr.  is  this  (rreat  del"(»Ubivo  power 
worth  if  iho  President,  on  a  mere  statement  of  counr-el,  be 
permit;ed  to  poBtpone  for  further  inquiry  for  thirty  days, 
until  he  prci>aro  to  do  u  hat/ 

[ntil  ho  prepare  t )  make  good  his  elaborate  st;itcmont 
sc-i  toxih  in  nls  ansv^sr  Miat  tbo  Constitutioa  it  hut  a  ca- 


binet in  hU  hand?.and  that  he  defies  our  power  to  restrain 
hini  When  I  heard  this  discussion  going  on,  I  thought  of 
the  weighty  wordr'  of  that  great  man  wlioec  luminous  i*", 
tellect  shed  lustre  on  th'  jurisprudence  of  his  countrv  '.nd 
the  great  State  of  New  York  for  more  than  one-thirrl-of  a 
century,  when  he  «Tote  it  down  in  his  conir vcntaries 
on  the  laws -commentaries  that  will  live  as  I'.nsas  our 
language  lives— that  if  the  President  of  .lio  Luited 
States  will  not  be  restrained  from  abusing  the  trust 
committed  to  him  by  the  people,  either  by  the  obligations 
of  hi*  oath  or  by  the  written  re  luirement  of  the  Conptitu- 
tion,  that  he  ehall  take  care  that  the  'nw*  be  faithfully 
executed,  or  by  the  other  provi^•^on  thaf-  hi-i  term  of  otiice 
is  limited  to  the  short  tenure  of  fouryeura;  nor  yet  bv  the 
decent  respect  to  the  public  opinion  of  tb  •  eouiitrv,  there 
remains  the  tremendous  pou  er  lodged  by  the  j  e')ply  under 
the  Consiitiition  in  the  haiida  of  their  representatives  to 
arrest  him  by  imiieachmont  in  the  abuse  of  the  great  trust 
committed  to  his  band-?. 

Paithful  to  the  de.tiea  imposed  upon  UB  by  our  oaths  aa 
the  representatives  of  the  jieople,  we  have  iiitcrposed  that 
remedv  hv  arresting  the  man.  He  comes  to-day  to  answer 
U3,  and  he  e.ays  to  us,  "I  defy  your  imrcacaiuent ;  by  the 
Kxeeutive  power  reposed  in  me  b-'  the  CocBtitu:ron.  I 
claim,  in  tlie  prenenco  of  the  Senate  and  in  the 
1  Tei'euce  of  the  country,  the  right,  without  chal- 
lenge, let  or  hindrance,  to  suspend  every  Execu- 
tive otiicer  of  this  government,  at  mv  pleasure." 
I  venture  to  say,  before  the  enlightened  bar  of  public 
opinion  in  America,  that  by  those  motives  iueornorated, 
in  l;i,'  answ  cr  the  President  is  as  guilty  of  malleasanco 
i>.nd  misdemeanor  in  otiice,  as  ever  man  was  guilty  of  mal- 
feasance and  mi-demeanor  in  othce  since  the  nations 
began  to  be  on  earth.  What,  that  he  ivill  suspend  all  the 
executive  otlicers  of  the  government  at  bis  pleasure,  not  by 
force  of  the  'I'eniire  of  Oiiice  act.  to  which  he  makes  refer- 
euce,  and  which  he  says  is  void  and  of  no  otlect,  butby 
force  of  the  (Joustitution  of  the  United  States ;  that,  too, 
while  the  Senate  ii-  in  Bession.  What  does  he  mean  b^'  it? 
Let  (he  Si  nate  answer  when  it  cornea  to  vote  on  this 
proposition  fir  the  exten.^ionof  time.  Dots  he  mean  by 
it  tiiat  1.0  will  vacate  the  olucoa  and  not  hli  them?  Does 
he  m- an  bv  that,  your  money  appropriated  for  carrying 
ou  and  administering  the  government  chall  remain 
locked  up  in  the  vaulta  of  the  Trcasuiy,  and  shall  not 
be  applied,  or  doo.<'  be  mean  bj'  it  that  he  will  repeal 
v,hat  tic  has  already  done  in  the  prefCP-ce  of  the  Senate 
and  in  violation  ot  "the  Constitution  and  the  laws,  and 
will  remove  v.iihout  the  consent  of  the  Senate,  and  will 
appoint  while  the  Senate  is  in  sesoion,  without  its  con- 
sent and  advice,  just  sucii  persons  as  will  anr^wer  his  own 
purpose?  Is  that  what  he  means  b3'  it?  If  it  i?,  it  U  a 
very  easy  method  of  repealing  the  Constitution  of  the 
United  States.  I  admit  that  it  is  a  time  honored  rule  of 
law,  the  gathered  u  isjoin  of  a  thousand  years,  that  the 
accu  'Cd  ha.s  the  right  to  a  speedy  and  impartial  trial. 

I  claim  that  the  people  also  have  a  right  to  a,  speedy  and 
impartial  trial,  and  that  the  question  pending  here  touches 
in  some  sort  the  rights  of  the  people.  In  their  came  we 
demand  here  a  speedy  and  impaiial  trial.  If  the  Presi- 
dent is  not  guilty,  we  ask  in  behalf  of  the  country  that  ho 
shall  be  declared  innocent  of  the  offenses  of  which  he 
stands  charged.  If  it  be  tlie  judgment  of  the  Senate  that 
he  has  laid  violent  hands  on  the  Constitution  of  the  coun- 
try, and  rent  it  to  tatteris  in  the  presence  of  us  custodians, 
the  sooner  that  judgment  is  pronounced  the  better.  In 
this  view  of  the  caee  th.  public  interests  de.^iand  that  the 
triat  shall  proceed  until,  bv  the  Eolenm  oath  of  the  ac- 
cused, made  at  the  bar,  it  shall  be  made  to  appear  that  he 
cannot  proceed  on  account  of  the  absence  of  witnesses 
material  to  him,  and  until  he  states  what  he  expectb  to 
prove  by  them. 

I  venture  to  say  that  he  can  make  no  showing  of  that 
sort  M  hich  we  are  not  ready  to  meet,  by  saving  that  we 
w HI  admit  that  hi«  witneaaes  will  swear  to  hi's  statements, 
and  let  him  have  the  benetit  of  that.  Nearly  all  the  testi- 
mony involved  in  tlie  issue  is  documenturv.  iiucli  ol  it  is 
olVieial.  It  will  occur  to  the  Senate  that  as  this  trial 
progresses,  thev  will  have  aa  much  time  for  rrepar.itioa  by 
the  time  that  the  ca.«e  clo.ses  on  the  part  of  the  goverDment 
as  we  have  had.  We  make  no  boast  of  ony  superior  pre- 
paration of  this  matter.  Wo  desire  euiipIv  t-y  discharge 
our  duty  as  best  wo  can.  Wa  a'siimc  no  superiority  over 
counsel,  as  was  intimated  by  the  geutlenisn  (Mr.  Stan- 
bor.v).  Wo  de.-ire  simply  to  diseh-irge  our  iluty  hero;  to 
discharge  it  proiuptli".  to  discliarse  it  faithfully. 

We  tppeul  to  the  Senate  to  grant  us  the  'ipportunity  of 
doing  So,  that  justice  m.ay  be  done  between  the  j>eoplo  of 
the  United  States  and  the  President  of  the  United  Stasea; 
that  the  Coui'titution  -.vhich  he  had  violated  may  be  vindi- 
cated, and  that  the  wrong  he  has  committ'  '."■-•!;,,  :  ;ia 
outraged  and  betniy.ed  people  maybe  mjco'I  .  <  .  .1. 
Mr.  PUl'UEK,  another  •!  the  nianagern,  ,  .  i  M 
like  to  call  the  attention  of  the  Senate  to  tU.  i  .  i;;  ^i  iu 
which  the  managera  would  be  placed  if  the  qucfiti  n  of 
time  were  not  settle'd  now.  If  a  replication  were  made  at 
all.  ho  thought  he  could  i-ay  for  his  associates  th.at  it  would 
be  shnply  a  gaining  rf  issue  to  the  aBs.ver,  and  therefoio, 
and  for  that  purposit,  it  might  be  considered  already  tiled. 
The  manageiti  w  ouid  have  to  be  ready  at  all  hazards  b3'  to- 
morrow to  CO  on  v.  itli  the  cajc,  with  the  uuecrtainty  of 
having  the  court,  or  rather,  "he  begged  pardon,"  the  Se- 
nate postponing  the  trial  for  thirty  days. 

Ho  therefore  nj;reed  with  the  counsel  for  the  defense, 
that  it  was  better  for  all  that  the  queatipn  i-hould  be  aoth 
t!ed  now.  Hi' knew  be  api  kn  for  the  luanagi  r.;  and  for 
the  House  ot  lt:'procentaiiveii  wKcu  he  urged  that  the 
qnestion  .hould  b*:  settled  now.  (Jur  Eubpusn.aj',  said  he, 
t^re  out.    Our  wiincsti«j  liave  b««n   ciUecL    We  want  to 
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know  when  to  bring  them  here.  We  have  got  to  come  here 
bi^re,  and  ive  will  be  h"re.  (Laughter,  which  was  promptly 
BuppresHfd  by  the  Uhair.)  That  is  all  we  ask.  Therefore 
I  truf^*  that  the  Senate  will  fix,  at  this  thne,  the  hour  and 
the  day  L-l'at  fhii<  trial  pliall  certainly  proceed. 
Senator  UEN'DERSO.V  offered  the  following:— 
Ordered,  i'hat  the  application  of  counnel  for  the  Presi- 
dent to  be  allowed  thirty  days  to  prepare  for  the  trial  of 
impeachment,  be  postponed  until  atter  the  replication  is 
tiled. 

The  question  was  taken  by  yeas  and  nays,  and  resulted 
as  follows  :— 

Yi:as— Messrs.  Anthony.  Biickalew.  Cattell,  Cole.  Dixon, 
Doplittle,  Edmunds,  Fesseiiden,  P'ouTer,  Freliughuvsen, 
Grimes,  Henderson,  Hendricks.  .Johnson,  McCreerv,  'Mor- 
rill (Me.),  Norton,  Patterson  (Tenn.).  Ross,  Saiilsbiuv, 
Sherman,  Sprague,  Trumbull,  Van  Winkle  and  Vickers 
—25. 

Nats— Messrs.  Bayard,  Cameron,  Chandler,  Conkline, 
Conness,  Corbett,  (Jragin,  Davis,  Drake,  Ferrv,  Harlan, 
Howard,  Howe,  Morgan,  Morrill  (\'f.),  Morton,  Nve,  Pat- 
terson (N.  H.),  Ponierov.  R  im.-iev.  Stewart,  Sumner. 
Thayer,  Tipton,  Willey,  Williams,  Wilsun  and  Yates— 21, 
Seuafor  HOWARD  moved  that  the  motion  of  the  coun- 
Bel  for  the  accused  be  laid  on  the  table. 

Senator  DRAKE  made  tlie  question  of  order  that  it  was 
not  in  order  to  move  to  lay  on  the    tal)!e    a   proposition  of 
the  2oimf=el  for  the  accused,  or  of  the  managers. 
The  C'liief  Justice  sustained  the  point  of  order,  and  the 
•  motion  was  received. 

The  ipiestion  recurring  on  the  application  of  jcounpel  for 
the  President  that  they  be  allowed  thirty  daj's  to  prepare 
for  the  trial. 

The  question  was  taken  bv  yeas  and  nayB,and  resulted— 
yeas,  U ;  nays,  4l,  as  follows  :— 

Yeas— Messrs.  Bayard,  Buckalcw,  Davis,  Dixon,  D  jolit- 
tle,  Hendricks,  Johnson,  McCreery,  Patterson,  of  Teuucs- 
see,  Saulsbiiry  and  Vickers. 

Nays.— Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Ccnkling,    Couness,   Corbett.  Cragin,   Drake,    Edmunds, 
Ferry,   tc^senden.   Fowler,  Frehnghuvsen,  I4rimes.  Har- 
lan,  Henderson,  Howard,   Howe,  Morgan,  Murrill  (Me.), 
Morrill  (Vt.),  Morton,  Nye,  Patterson  (N.  H.),  P.iuuTov, 
Ramsey,     Ross,     Sherman,    Sprague,    Stewart,    Siinner, 
Thayer,  Trumbull.  Upson,  Van  Winkle,  Willey,  Williams, 
Wilson  and  Yates. 
The  a]iplirati()n  was  rejected. 
Mr.  EVAIM'S  then  sulunitted  the  following:— 
Counsel  for  the  President  now  move  that  there  be  al- 
lowed for  preparation  to  the  President  of  the  United  States 
for  the  friiil,  after  the  replication  shall  he  filed  and  before 
the  trial  shall  be  required  to  proceed,  such  reasonable  time 
as  shall  be  now  fixed  by  the  Senate. 

Senator  JOHNSON  inquired  whether  it  was  in  order  to 
amend  tliat  motion. 

The  (  liief  Justice  informed  him  that  it  was  in  order  to 
submit  an  independent  prupojition. 

Mr.  JOHNSON— I  move,  then,  that  ten  days  be  allowed 
after  tlu'  tiling  of  the  replieation. 

Mr.  SHERMAN  then  mov.  d  that  the  Sen.ate,  sitting  as  a 
court  of  impeachment,  adjourn   till   to-morrow   at  one 
o'clock. 
Tho  motion  was  agreed  to. 

The  Chi'f  Justice  thereupon  vacated  the  Chair,  which 
was  reenm^'d  by  the  presiding  oflicer  of  the  Seuatei  and  tho 
Senate,  ai4'45P.  M.  adjourned. 


PROCEEDINGS  OF  TUESDAY,  RflRCH  24. 


The  Replication  of  the  Managers. 

Danng  the  moriiin>;  session  of  the  Senate,  the  Clerk 
of  the  House  appeared  and  aniioiiuced  that  the  House 
had  adopted  a  replication  to  the  .suswer  of  the  Presi- 
dent of  the  UuiieJ  States  to  the  articles  of  impeacti- 
raent. 

One  o'chjck  having;  arrived,  the  President  pro  tem. 
vacated  the  chair  for  the  Chief  Justice,  who  entered 
and  took  his  seat,  orderint;  proclamation,  whicti  was 
made  accordingly  by  the  Sergeant-at-Arms. 

In  the  meantime  the  counsel  for  the  President, 
Messrs.  Stanlicry,  Curtis,  Evarts,  Nelson  and  Groes- 
beck,  entered  and  took  their  seats. 

At  five  minutes  past  one  o'clock  the  managers  were 
announced  and  look  their  seats,  with  the  exception 
of  Jlr.  Steveus. 

The  House  was  annonnced  immediately,  and  the 
members  disposed  themselves  outside  the  bar. 

The  minutes  of  the  session  of  yesterday  were  read 
by  the  Secretary. 

The  Secretary  read  the  announcement  of  the  adop- 
tion  of  the  replication  by  the  House. 

Mr.  BOUTWELL,  one  of  the  managers,  then  rose 
and  said: — 

Mr.  President:— I  am  charged  by  the  managers 
with  the  duty  of  presenting  the  replication  oflered 
by  the  llouse.    lie  read  the  replication,  as  follows: — 


Replication. 

Replication  of  the  House  of  Representatives  of  the  United 
.Statep  tithe  answer  of  Andrew  Johnson,  President  of 
the  United  States,  to  the  articles  of  impeachment  ex- 
hibited against  hi-u  by  the  House  of  Representatives. 
1  be  House  ot  Representatives  of  the  United  States  have 
con-ider<-d  the  several  answers  of  Andrew  Johnson,  Prcsi- 
dent  of  the  United  States,  to  the  several  articles  of  im- 
peachment against  him  by  them  exhibited  in  the  name  of 
thems^elves  and  of  all  the  people  of  the  United  States,  and 
reserving  to  themselves  all  the  advantage  of  exception  to 
the  msuthciency  of  the  answer  to  each  and  all  of  the 
several  articles  of  impeachment  exhibited  against  the  said 
Andrew  Johnson,  President  of  the  United  States,  do  deny 
each  and  every  averment  in  said  several  answers,  or  either 
ot  them,  which  denies  or  traverses  the  .acts,  intents,  crimes 
or  misdemeanors  charged  against  the  said  Andrew  John- 
son in  said  articles  of  impeachment,  or  either  of  them, 
and  for  replication  to  the  said  answer  do  say  that  the  said 
Andrew_ Johnson,  President  of  the  United  States,  is  giiiltv 
of  the  high  crimes  and  misdemeanors  mentioned  in  said 
articles,  and  that  the  House  of  Representatives  are  ready 
to  prove  tho  same. 

At  the  conclusion  of  the  reading,   Senator  JOHN- 
SON said:— Mr.  Chief  Justice,  I  move  that  an  authen- 
ticated copy  be  presented  to  the  couasel  for  the  Presi- 
dent. 
The  motion  was  agreed  to. 

Time  for  Preparation 

The  Chief  Justice — Last  evening  a  motion  wa8 
pending  on  the  part  of  ths  counsel  for  the  P:esident, 
that  such  time  should  be  .illowed  for  their  preparation 
as  the  Senate  should  please  to  determiue;  thereupon 
the  Senator  from  Maryland  (Mr.  Johnson)  presented 
an  order  which  will  be  read  by  the  Secretary. 

The  Secretary  read  the  order  proTiding  that  ten 
davs  time  he  allowed. 

Mr.  SUMNER— Mr.  President,  I  send  to  the  Chair 
an  amendment,  to  come  immediately  after  the  word 
"ordered,"  being  in  the  nature  of  a  substitute. 

The  Secretary  read  the  amendment,  as  follows:— 

That  now  that  replication  has  been  tiled,  the  Senate, 
adhering  to  its  rule  already  adopted,  shall  proceed  wiin 
the  trial  from  day  to  day,  Sundays  excepted,  unless 
otherwise  ordered  or  reasons  shown. 

Mr.  EDMUNDS— I  moye  that  the  Senate  retire  to 
consider  that  order. 

Senator  SUMNER,  and  others— No.  no. 

The  ye.ns  and  nays  were  demanded  and  ordered,  re- 
sulting as  follows:"— 

Yeas- Messrs.  Anthony,  Bavard,  Buckalew,  Corbett, 
Davis,  Dixon,  Doolittle,  Edmunds,  Fessendon,  Fowler,  Fre- 
liaghuysen.  Grimes,  llrud  -rsou,  Hendricks,  Howe.  John- 
son, McCreery,  Morrill,  (Me.);  Morrill,  (Vt.) ;  Norton, 
I'atterson,  (N.  H.);  Patterson.  (Tenn.);  Saulsbury, 
Sprague,  Van  Winkle,  Vickers,  Willey  and  Williams— 39. 

Nays— Messrs.  Cauieron,  tiattell.  Chandler,  Cole,  Conk- 
ling,  Conness.  Cragin.  Drake,  Forrv,  Harlan,  Howard, 
Morgan,  Nye,  Pom  Toy,  Ramsey,  Ross,  Sherman,  Stewart. 
Sumner,  Th.ayer,  Tipton,  Trumbull  and  Wilson— 2.3. 

So  the  Senate  retired  for  cousideration  at  1-25. 

Consultation. 

After  the  Senators  had  retired,  Mr.  Stevens  wag  dis- 
covered sitting  to  the  left  and  rear  of  the  President's 
desK,  having  entered  unnoticed  during  the  procee  J- 
ings.  In  the  meantime  the  galleries,  hitherto  very 
quiet,  rippled  with  fans  and  chit-chat,  in  the  assur- 
ance that  the  curtain  was  down,  while  on  the  floor  the 
seats  sacred  to  Senators  were  invaded  by  knots  of 
members  and  others  iu  conversation. 

The  Private  Consultation. 

When  the  Senate  had  retired  for  consultation,  Mr. 
JOHNSON  modified  the  resolution  he  hi.d  previously 
submitted  in  the  Chamber,  by  providing  that  the  trial 
of  the  President  shall  commence  on  Thursday,  April  2. 

Mr.  WILLIAMS  moved  that  the  further  cousidera- 
tion of  the  respondent's  application  for  time  be  post- 
poned until  the  managers  have  opened  their  case  aud 
submitted  their  evidence. 

This  was  disagreed  to  by  a  vote  of  42  nays  to  9  yeas, 
as  follows:— 

Yeas.— Messrs.  Anthony,  Chandler,  Dixon,  Grimes,  Har- 
lan, lloward,  Morgan,  Patterson  (t'enu.)  and  Williams. 

Nays.— Messrs.  Bayard,  Buckalew,  Cameron,  Cattell, 
Colo,  Conkliug,  Conue.^s,  Cragin,  Davis,  Doolittle,  Drake, 
Edmunds,  Ferrj',  Fessendcu,  Fowli-r,  Frelinghuysen,  Heu- 
derson,  Hendricks,  Howe,  Johusou,  McCreery,  Mor.-ill 
lit".),  INlorrill  (Vt),  Morton,  Nortou,  Nye,  Patterson,  (N. 
H.)  Pomeroy,  Rarasev,  Ross,  Saulsbury,  Sherman, 
fc.pr  iguc,  Stewart,  Sumner,  Thayer,  Tipton,  Trumbull. 
\  an  Winkle,  A'ickers,  Willej'  and  Wilson. 

Absent  or  not  votiug.— Messrs.  Corbett,  Wade  and  Vatos. 

Mr.  SU.MNEU  had  oft'ured  the  following  amend- 
ment, which  he  subsequently  withdrew:— 

Now  that  rcpUcatiou  has  been  filed,  the  Senate,  adher* 
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ine  tn  ita  rule,  nircnrlv  adopted,  will  rroceed  with  the  trial 
from  day  today,  Si  iidays  excepted,  uuloes  otherwise  or- 
dered, or  reason  sImwu. 

Mr.  CONKLING  moved  an  amendment  to  Mr. 
Johnson's  resoUition,  by  strikintr  out  Thursday,  Auril 
2,  and  inserting  Monday,  March  30,  as  the  time  when 
the  trial  shall  commence. 

This  was  agreed  to.  Yeas,  2S;  nays,  24,  as  follows:— 

Yeas  —Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conk- 
ling,  Ciamess,  <'r:igin,  Drake,  Ferrv,  Harlan,  Howard, 
Howe,  Morgan.  Monill  (Mr.),  Monill  (Vt.),  Morton,  Nye, 
Patterson  (N.  H.),  Puim-mv,  lianiPey,  ilo?e.  Stewart,  Siim- 
nor,  Thaver,  'i'ipt.in,  Willcy,  Williams,  Wilson— 28. 

Nays -Mes.-rs.  Anthony,  Bavard,  Buckalew,  Corbett, 
Davis,  Dixon,  D.M.little.  Edmunds.  Fesrcnden,  Fowler, 
Frrliiighuvsen.  Criiiu-s.  Henderson,  Hendricks,  Johnson, 
McCrt-erv,  Norton,  I'atterson  (Tenn.),  Sanlsbury,  Sher- 
man, Spfagiic,  Tnimbnll,  Van  Winkle  and  Viikera— 24. 

Absent  or  not  yoting.  -Messrs.  Wade  and  Yates. 

Other  moditicaiiouB  were  made  to  the  original  reso- 
lution, when  it  was  adopted  as  read  in  open  Senate. 

Keturn  of  the  Senate. 

At.'?-25P.  M.  the  Senate  reappeared,  haying  been 
ont  exactly  two  bonrs. 

Order  haying  been  restored,  the  Chief  Justice 
said:  - 

I  am  directed  to  inform  the  counsel  that  the  Senate 
has  agreed  to  an  order,  in  response  to  their  applica- 
tion, which  will  now  be  read: — 

"Ordered— That  the  Senate  will  commence  tl  e  triil  of 
the  Trrsidont,  iipon  tlie  aiticlea  of  irapeatlimeiii  exhibited 
against  him,  on  Mondiy,  the  oOth  dav  of  March  lust.,  and 
procfid  therein  »ith  uU  despatch  under  the  rules  of  the 
Senate  sitting  upon  the  trial  of  an  impeachment." 

After  a  momentary  pause  the  Chief  Justice  asked: — 

Haye  the  counsel  for  the  Premdent  anything  to  pro. 
pose? 

The  counsel  bowed  in  acquiescence  to  the  decision. 

Mr.  BUTLER,  of  the  man.ngers— If  the  Chair  will 
allow  me,  I  will  give  notice  to  the  wiincjies  to  appear 
here  on  Monday,  the  30th  iuet.,  at  12^  o'clock. 

The  Court  Adjourns. 

On  motion  of  Senator  WILSON,  the  Court  waa  then 
adjourned  till  the  date  named,  at  half-past  twelre 
o'clock,  and  the  Chief  Justice  vacated  the  Chair,  which 
was  immediately  resumed  by  the  President^ro  te?/i... 
Mr.  Wade,  who  called  the  Senate  to  order. 
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■WABniMGTo:;^,  March  30.— At  12*30  the  President 
protein  ot  the  Senate  vacated  the  Chair,  which  was 
immedi5«tely  taken  by  the  Chief  Justice. 

The  Sergeant-at-Arms  made  a  procjamstion  com- 
maiidint;  silence. 

The  President's  counsel  entered  and  took  their  seats 
as  before,  at  12"45,  and  the  Sergeant-at-Arms  an- 
nounced the  managers  on  the  part  of  the  House  of 
Representatives,  who  took  their  places,  with  the  ex- 
ception of  Mr.  Stevens,  who  entered  soon  afterward, 
and  took  a  seat  slightly  apart  from  the  managers' 
table. 

The  House  of  'Representatives  was  then  announced, 
and  the  members  appeared  headed  by  Mr.  Wash- 
burne,  of  Illinois,  on  the  arm  of  the  Clerk  of  the 
House,  and  were  seated. 

The  minutes  of  the  last  day  of  the  trial  were  read, 
and  Mr.  Butler  commenced  his  opening  at  a  quarter 
before  one  o'clock. 

OpeninK  ArKument  of  Mr.  Butler. 

Mr.  President  and  Gentlemen  of  the  Senate:— The 
onerous  duty  has  fallen  to  my  fortune  to  present  to  you, 
imperfeetly  as  I  must,  the  several  propositions  of  fact  and 
of  law  Hjion  \vluoh  the  House  of  liepreseutatives  will  en- 
deavor to  sustain  the  cause  of  the  people  against  the  Presi- 
dent of  the  Inited  Stati's,  now  pending  at  your  liar. 

The  high  station  of  the  accused,  the  novelty  of  the  pro- 
ceeding, the  gravity  of  the  business,  the  importance  of  the 
questions  to  be  presented  to  your  adjudication,  the  pos.-i- 
Cle  momentous  result  of  the  issues,  each  and  all  must 
plead  for  me  to  claim  your  attention  for  as  loiij,'  a  tim'.  as 
J  our  patience  may  endure. 


Now,  for  the  first  time  in  the  historv  of  the  world,  has  a 
nation  lirousht  before  it- liisrlio^t  trilemal  its  Chief  Execu- 
tive M:i^i.-ti'ate  for  trial  :iik1  po-.-ihle  deposition  from 
olliee,  iijion  charges  of  mabuliuiiii-tration  of  the  powera 
and  duties  of  that  olUce.  In  other  times,  and  in  other 
land-,  it  has  been  foimd  that  de.-potisins  could  only  l)e 
tempered  b3'  assassination,  and  n.-itious  lixing  under  con- 
stitutional governments  even,  have  found  no  mode  by 
which  to  rid  themselves  of  a  tyrannical,  imbecile,  or  faith- 
less ridi'f,  save  by  overturning  the  very  foundati'iu  and 
frame  work  of  the  government  itself.  And,  but  recently, 
ill  one  of  the  mojt  ei\  ilized  and  powerful  governments  of 
the  world,  from  which  our  own  institutions  have  heeu 
lari-'rlv  luudi'lcd,  \\'e  have  seen  a  nation  submit  for  years 
to  the'rule  of  an  in-ane  king,  because  its  constitution  con- 
tained no  method  for  his  removal. 

Our  fathers,  more  wisely,  founding  our  government, 
have  provided  for  such  and  all  similar  exigencies  a  (  oiiser- 
vative,  effectual,  and  practical  remedv  by  the  con-titii- 
tional  provision  that  the  "Pscsident,  Vice  Pre-ident,  and 
all  civil  ollicers  of  tlio  United  States  HhaH  lie  removi-d  from 
otlice  on  impeacliment  for  and  conviction  of  treas.ju,  bri- 
bery, or  other  high  crimes  and  nii-demeanors."  The  Con- 
etitiition  leaves  nothing  to  implication,  either  as  to  the 
persons  upon  whom,  or  the  body  by  whom,  or  the  tribunal 
before  which,  or  the  offenses  for  which,  or  the  manner  in 
wliich  this  high  power  should  be  exercised;  each  and  all 
are  crovided  for  by  express  words  of  imperative  com- 
mand. 

The  House  of  Representatives  shall  solely  impeach ;  the* 
Senate  only  shall  try ;  and  in  case  of  conviction  the  judg- 
ment shall  alone  be  removal  from  otbce  and  disqualification 
for  oltice,  one  or  both.  These  mandatory  provisions  be- 
came necessary  to  adapt  a  well-known  procedure  of  tho 
mother  country  to  tlie  institutions  of  the  then  infant  re- 
public. But  a  single  incident  only  of  the  business  was  left 
tn  coustriictiim,  and  th.at  concerns  the  offenses  or  incapa- 
cities wliich  are  the  groundwork  of  impeachment.  This 
was  "  isely  done,  because  human  foresight  is  inadequate, 
and  human  intelligence  fails  in  the  task  of  anticipating  and 
providing  for,  bv  positive  enactiiient,  all  the  infinite  gra- 
dations of  a  human  wrong  and  sin,  by  which  the  liberties 
of  a  people  and  the  safety  of  a  nation  may  be  endangered 
from  the  Imbecility,  corruption  and  unhallowed  ambition 
of  its  rulers. 

It  may  not  be  uninstructive  to  observe  that  the  framers 
of  the  Constitution,  while  engaged  in  their  glorious  and,  I 
trust,  ever-enduring  work,  had  their  attention  aroused  and 
their  minds  quickened  most  signally  upon  this  very  tonic. 
In  the  previous  year  only  Mr.  Burke,  from  his  place  in  the 
House  of  Commons,  in  England,  had  preferred  charges 
for  impeachment  against  Warren  Hastings,  and  three  days 
before  our  convention  sat  he  was  impeached  at  the  bar  of 
the  House  of  Lords  for  misbehavior  in  oHice  as  the  ruler  of 
a  people  wbose  numbers  were  counted  by  millions.  Tho 
mails  were  then  bringing  .across  the  Atlantic,  week  by 
week,  the  eloipient  accusations  of  Burke,  the  gorgeous  and 
burning  denunciations  of  Sheridan,  in  behalf  of  the  op- 
pressed people  of  India,  against  one  who  had  wielded  over 
them  more  than  regal  power.  May  it  not  have  been  that 
the  trial  then  in  progress  was  the  determining  cause  why 
the  framers  of  the  Constitution  left  the  detcription  of  of. 
fense:',  tiecause  of  which  the  conduct  of  an  otticer  might 
be  inquired  of,  to  be  defined  by  the  laws  and  usages  of  j 
Parliament  as  found  in  the  precedents  of  the  mother  coun-  ' 
try,  n ith  which  our  fathers  were  as  familiar  as  we  are 
with  our  own? 

In  the  light,  therefore,  of  these  precedents,  the  question 
arises.  What  are  impeachable  offenses  under  the  provi- 
sions of  our  Constitution  ? 

To  analize,  to  compare,  to  reconcile  theie  precedents,  is  a 
work  rather  for  the  closet  than  the  forum.  In  order,  there- 
fore, to  spare  your  attention,  I  have  preferred  to  state  tho 
result  to  which  I  have  arrived,  and  that  you  may  see  the 
authorities  and  discussions,  both  in  this  country  and  in 
Engl.ind,  from  (vhich  we  deduce  our  propositions,  so  tar  as 
applicable  to  this  case,  I  pray  leave  to  lay  before  you,  at 
the  close  of  my  argument,  a  brief  of  all  the  precedents  and 
authorities  upon  this  subject,  in  both  countries,  for  which 
I  am  indebted  to  the  exhaustive  and  learned  labors  of  my 
friend,  the  honorable  William  Lawrence,  of  Ohio,  mem- 
ber of  the  Judiciary  Committee  of  the  House  of  Kepresen- 
tati\  es  in  which  I  fully  concur  and  which  I  adopt. 

SVe  define,  theref  ire,  an  impeachable  high  crime  or  mis- 
demeanor to  be  (ine  in  tt.-<  iiature  or  consequences  suh- 
serxive  of  mine  .fundamental  or  essential  prinrijile  of 
government,  or  hiuhly  prejiulicial  to  the  /,ul>lie  iiiterest, 
and  tins  may  coiisist  of  a  violation  of  the  ('aunt it ut ion, 
of  law,  of  an  oficial  oath,  or  of  dutu,  bu  an  net  eom-. 
mitted  or  omitted,  or,  loithoiit  violatinn  a  jiositive  law, 
bij  the  abuse  of  discretionary  powers  from  improper 
motives,  or  for  any  imjiroper  purpose. 

The  first  criticism  Mhich  ivill  strike  tho  mind  on  a  cur- 
sory examination  of  this  definition  is,  that  some  of  the  enu- 
merated acts  arc  not  within  the  common-law  definition  of 
crimes.  It  is  but  common  learning  that  in  the  English  pre- 
cedents the  words  "high  crimes  and  misdemeanors"  aro 
universally  used;  but  any  malversation  in  othce,  highly 
prejudicial  to  the  public  interest,  or  subversive  of  some 
fundamental  princi|ile  of  government  by  which  the  safety 
of  a  people  may  be  in  danger,  is  a  high  crime  against  the 
nation,  as  the  term  is  used  in  parliamentary  law. 

Uallam,  in  his  Constitutional  Uihtury  of  England,  cer- 
tainly deduces  this  doctrine  from  the  precedents,  and  espe- 
cially Lord  Dauby,  case  U,  State  Trials,  600,  of  which  ho 
says  :— 

The  (Commons,  in  impeaching  Lord  Dauby,  went  a  great 
way  toward.4  r  ta'lishiug  the  principle  iliat  no  minie;er 
can  slieltcr  himself  behind  the  throne  by  pleading  obedi- 
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ence  to  the  orders  of  his  EO%'ercign.    He  is  answerable  for 

the  justio'..  the  hon'St;/,  'he  utihiu  of  all  vu^asun'S   enM- 
nafm'7  from  the  Crown,  aa  wi-11  a^  for  their  lri'Un>r,  and 
thus  the  exfciitive  adiiiiniptratrni  le,  or  o.ght  to  b«.  sub- 
ordinate in  all  great  matters  of  policy  to  the  eiiDf-rmtcn- 
deuoc  ni.d  virtual  coutrd  of  the  two  houses  of  Parliameut. 
Mr  (Jliri«ti;ia,  in  hi.-<  notes  to  the  Commentaries  ot  WuteK- 
etoii.-  ,-;i  lin,?  the  coliocition  and  use  of  the  words  'high 
cnm<-^  :mi  iiii-d.'meanorB"  by  saying:— _ 

AVli;>i;  ; he  words  "hit'h  crimes  and  mifdemeanorB"  nrc 
need  in  ri- 'Hecuti"ii8  by  impeachment,  the   words  "hiKh 
criniec''  have  no  definite  eigiiincation,  but  are  used  merely 
to  givL-  grcat'-r  aolemuity  to  the  charge.  . 

Alike   iij'.-rpretatioa   must   have   been    given  by   tho 
framors  ri  the  Conetitution,  because  a  like  dehnition  to 
ours  wi'9  in  the  mind  of  Mr.  Madison,  to  whom  more  than 
to  aiiv  other  we  are  indebted  for  the  phraeeology  of  our 
Couttitutiou,  for,  in  the  lirBC  Conprues,   wlien  discustwe, 
the  power  lo  remove  an  officer  by  the  PrcBident,  which  is 
one  of  thn  very  material  que.stiona  liefore  the  senate  at  this 
moment,,  he  uaes  the  following  words:—        ^  .,     _      .,      . 
Th^  danger  consipte  mainly  in  tins':— 1  hat  the  fresirtent 
can  displace  from  otlice  a  man  whose  merits  re(iuirc  he 
should    be  continued  in  it.    In  tiie  iiret  place,  tie  will  be 
'mpeachablc  bv  the  House  for  such  an  act  of  mal.^drainis- 
tration,  for  I  contend  that  the  wanton  removal  of  merito- 
rious otticera  would  uubiect  him  to  impeachment  and  re- 
mova)  from  bis  own  high  trust.       ,  ^,    ,     .,,.      . 

Stren-tiiening  this  view,  we  find  that  withm  ten  years 
afterwards   impeachment   was   applied    by  the  very  men 
who  fi-ained  tho  Conetitatlon  to  tho  a.-t,?  of   public  oilic-rs, 
which  under  no    common   law  delinitiou   could  be   justly 
called  criniiib  or  misdemcanoie,  either  high  or  low.    Leav- 
ing, hov,-e'.-er,  the  correctness  of   our  proposition  to  bi;  su.a- 
tained  bv  the   authoritiei  we   furnish,    we  are   naturally 
brougi't  ti!  the  consideration  of  tbe  method  of   the  proced- 
ure, and  i  he  nature  of  the  proceedings  in  cases  ef  impeach- 
meut,  and  the   character  and  powers  oi    the   tiibniial   by 
which  high  crimes  and   misdemeanors  are  to  be  adjudged 
or  determined.  .  ,  .  ,^  .  ... 

On.=  ofthe  important   questions   which   meets  lis  at  the 
outfi  t  is,  Is  this   proceeding  a  trial,  as  that  term  is  imdcr- 
Btood  GO  far  as  relates  to  the   rights   and   duties  of  a  court 
and  jury  upon  an   indictment  for  crime?    Is  it  not  rather 
more  in  the  nature  of  an  ini-iueetof  pflice?        ,   ..  .    ,     .. 

Th  !  Constitution  seems  to   luive  determined  it  to  be  the 
latter,  bu-ause,  under  its  provisiouB  the  right  to  retain  and 
hold  olVce  is  the  onlv   subject   that   can  be  tinallv  adjudi- 
cated :  all    preliminary   in'iuirv  being   earned  on  solely  to 
determine  that  (lueftion  and  that  alone.  ...     ,    * 

All  invortigHtions  of  fact  arc  in  some  sense  trials,  but 
not  in  the  f  euso  iu  which  the  word  is  used  by  courts. 
A£;.iii,  :)s  a  correlative  nuestiou:— _ 
Is  thi-.  bodj',  now  sitting  to  determine  the  accusation  of 
the  House  of  Representatives  against  the  President  of  the 
Unitrd  States,  the  Senate  of  the  t/nited  btates,  or  a  court? 
1  triK't,  Mr.  President  and  Senators,  1  may  be  pardoned 
for  nialdrgsome  suggestions  upon  these  topics,  becau.'ie  to 
ns  it  .=eeii-is  these  are  questions  not  ot  forms,  bi't  ot  sub- 
Btai    "      K  this  body  here  is  a  com  t  iu  any  manner  as  coii- 
tra-<  IK  iiiL'uishi'd  from  the    Senate,   then   we    agree  that 
mai;y,  if  ..otall  the  analogiep  of  the  procedures  of  courts 
muHt  obtain;  that  the  common-la^v  meidtnte  of  atrial  m 
court  must  have  place:  that  you  may  be  bound  in  your 
9     proceedings  and  adjudication  by  the  rubs  and  ;  rfcedents 
of  the  common  or  statute  law;  that   tbe  mter.st,  bias    or 
precoiictived  opinions  or  alhnitios  to  the   party,    of   the 
judgee,   maybe    open  to  inquiry,    and  even  the  rules  of 
order  and  precodent*  in  courts  should  have  effect;  that  tho 
miM,.  t-.rf  of  the  ilouBC  of  Keprescutatives    must  coiilorm 
to  thi.se  rules   as  they  would  be  apilicable  to  public  or 
priv." to  prosecutors  of  crime  in  courts,  and   that  the  ac- 
cused neiv  claim  the  benefit  of  the  rule  in  criminal  cases, 
that  lo  may  only  he  convicted  when  the   evidouce  m.akes 
the  fact   clear  beyond  reasonable  doubt,  lactead  ol  by  a 
preponderance  of  tho  evidence.  ,        ......         ,  . 

Wcelniiiiaudrespcctfullv  insist  that  this  tribunal  has 
none  r-l  the  attributes  of  a  judicial  court,  as  they  are  com- 
monly received  and  understood.  Of  cou:se,  this  iinestion 
must  be  largely  determin^'d  liy  the  express  provisions  of 
the  Constitution,  and  iu  it  there  is  no  word,  as  is  well 
known  to  you.  Senators,  which  gives  the  slighte^'t  ctlormg 
to  tho  idea  that  thin  is  a  coui  t.  a.-ive  that  in  the  triiti  ot  this 
particular  respondent,  the  Chief  Justice  of  the  bniireiuo 
Court  must  prei-ide.  But  oven  this  provision  can  have  no 
determining  efiect  upon  the  question,  because,  it  not  tins 
tbe  same  tribunal  in  all  its  powers,  incidents  and  di;tiet>, 
when  0' her  civil  officers  are  brought  to  its  bar  tor  trial, 
whoutn.  Vico  President  (not  a  judicial  officer)  must  pre- 
side' Can  it  be  contended  for  a  moment  that  this  is  the 
Senate  of  tho  United  States  when  sitting  on  the  trial  of  all 
other  othcers,  and  a  court  only  when  the  President  is  at 
the  bar?  solely  because  in  this  case,  the  CoustU-utiou  has 
designated  the  Chief  Justice  as  the  prcfidiug  otticer? 

The  fact  that  Senators  are  sitting  for  this  purpose  on 
oath  or  ailirmation  docs  not  influence  the  argument,  lie- 
caiife  it  is  well  understood  that  this  wa3  but  a  8ul>8titute 
for  the  obligation  of  honor  under  which,  by  the  tncory  of 
the  British  Coni-titution,  the  peers  ol  England  were  sup- 
posed to  sit  in  like  cases.  .  .    ,    , 

A  peer  of  England  makes  answer  in  a  court  of  chancery 
upon  honor,  whrn  a  common  person  must  answer  upon 
oath.  IJut  our  faihcrs,  sweeping  away  all  distinctions  of 
caM.-,  require  cverv  m.-in  alike,  acting  in  asolemn  proceed- 
ing liWthi^  to  tuke  an  oath.  Our  Constitution  holds  all 
eood  men  alike  honnrablf,  and  entithd  to  honor. 

Tlie  idea  that  tbii  tiibunil  was  a  court  soems  to  liayc 
crept  in  ►..■ca»™  ot  tho  a-alnjj  to  rimilar  proceediags  in 
trials  bcforo  tho  liauao  of  L-o.  &a. 


Analogies  have  ever  been  found  deceptive  and  illusory. 
Before  such  an.alogy  is  invoked  we  must  not  forgot  that  the 
Houses  of  Parliauoiit  at  first,  and  latteily  tbe  Hou.-o  of 
Lords,  claimed  au.i  ixercisod  jurisdiction  over  all  crini:;8, 
even  where  the  puni.-hment  extended  to  life  and  liuil'.  liy 
express  provision  of  our  Conetitutioa  all  ruch  ji'ritdictiOU 
is  taken  from  the  Senate,  and  "the  judicial  power  of  tho 
United  States  is  vested  iu  one  Supreme  Court,  and  such  in- 
ferior courts  as  from  time  to  time  Congress  mav  ordain 
and  establish."  Wo  suggest,  therefore,  that  we  are  m  the 
presence  of  tlie  Senate  of  the  United  States,  convened  as  a 
constitutional  tribunal,  to  inquire  into  and  determine 
whether  Andrew  Johnson,  because  of  malvei  cation  m 
office,  is  longer  fit  to  retain  the  office  of  President  of  the 
United  States,  or  hereafter  to  hold  any  ofiiee  of  honor  or 
proht. 

I  respectfully  submit  that  thus  far  your  mode  of  pro- 
ceeding has  no  analogy  to  that  of  a  court._  \  on 
issue  a  summons  to  give  the  respondent  notice  of 
the  case  peudiug  against  him.  You  do  not  sequester 
his  person— you  do  not  require  his  perconal  appear- 
iiDceeveu;  vou  proceed  against  him,  and  will  go  on  to 
determine  las  cause  in  his  absence,  and  njake  the  hnal 
order  therein.  How  different  is  each  step  from  ihose  ot 
ordinarv  criminal  procedure. 

A  constitutional  tribunal  solely,  you  are  bound  by  no  law, 
either  statute  or  common,  which  may  liiuit  >our  constitu- 
tional prerogative.  You  consult  no  precedents,  save  those 
of  the  law  and  custom  of  parliameiitaiy  bodies.  You  are 
a  law  unto  yourselves,  bound  only  by  the  natural  princi- 
ples of  equity  and  justice,  and  that  sahis  tiopuli  supreitM 
est  lex. 

Upon  these  principles  and  parliamentary  l.^w  no  judges 
can  aid  vou,  and,  indeed,  iu  late  years,  the  judges  of  Eng- 
laud  iu  the  trial  of  impeachment,  declined  to  speak  to  a 
question  of  parliamentary  law,  even  at  the  re  iiiest  of  tho 
House  of  Peers,  although  they  attended  on  them  m  their 
robes  of  ollice.  .,„.,-,,  r 

Nearly  five  hundred  years  apo,  m  1338,  the  House  of 
Lords  resolved,  m  the  case  ot  Belknap  and  the  other 
jiolges,  "that  these  mal.'-rs,  when  brought  before  them, 
shall  be  discussed  and  ad:udged  by  the  cour.ie  of  Parlia- 
luent,  and  not  by  the  civil  law,  nor  by  the  common  law  of 
tbe  land  used  in  other  inferior  courts."  And  th.'it  regula- 
tion, which  "as  iu  cout~av(_n;iou  of  the  opinion  of  all  the 
judges  of  England,  and  against  the  remonftrance  of 
Kichard  11,  remains  the  unquestioned  law  of  England  to 
this  day.  ,.         ,.,...         ,     ..  .. 

Another  determining  quality  of  the  tribunal,  distin- 
guishing it  from  a  court  and  the  analogies  of  ordinary 
legal  proceedings,  and  showing  that  it  is  a  senate  ■  i.ly,  is 
that  there  can  be  no  right  of  challenge  by  eitn-r  party  to 
any  of  its  members  for  f.ivor  or  malice,  albnity  or  interest. 
This  has  been  held  from  the  earliest  times  in  Parliament, 
even  when  that  was  the  hieh  court  of  judicai'irti  ot  the 
realm,  sitting  to  puiii^h  all  crimes  against  the  peace, 

In  the  case  of  the  Duke  of  Somerset  (1  Howell's  State 
Trials,  p.  5'Jl),  as  earW  a?  1551,  it  was  held  that  the  Duke  of 
Northumberland  and  the  Marquis  of  Northampton  and 
the  Earl  of  Pembroke,  for  an  attempt  upon  whose  lives 
Somerset  was  on  trial,  should  sit  iu  judgment  upon  hiin 
agaiuct  the  objection  of  the  accused  becaueo  "a  peer  of  the 
realm  might  not  be  challenged."  ,  ^  o^  ^ 

Again,  tbe  Duke  of  Northumberhind,  (ibid,  1st  State 
Trials,  p.  7i;5.)  .Maniuis  of  Northampton  and  Earl  of  War- 
wick, on  trial  for  their  crimes,  A.  D.  1,W3,  before  the  Court 
of  the  Lord  High  Steward  of  England,  being  one  of  the 
prisoners,  inquiied  whether  any  such  persons  as  were 
equally  culpa!  le  in  that  crime,  aud  those  by  whose  letters 
and  coramaudnuuts  he  was  directed  iu  all  his  doings, 
might  be  his  judgci  or  pass  upon  his  trial  at  his  death.  It 
was  answered  that:—  ,j.  .     x,.  i 

"If  anv  were  as  deeply  to  be  touched  as  himself  in  that 
case,  3'Ct  asking  as  no  attainder  of  record  were  against 
them,  they  were  neveitheless  persons  able  in  the  law  to 
pass  upon  anv  trial,  and  not  to  bo  challenged  therefor,  but 
at  the  Prince's  pleasure. ,     ^     ,      ,  .^  ^  o     ^^ 

Again,  on  the  trial  of  the  Earls  of  Essex  and  Southamp- 
ton (ibid.,  1  State  Trials,  p.  1336)  for  high  treason,  before 
all  the  justices  of  England,  A.  1).  IttKl.  the  Earl  of  Esse.x  de- 
sired to  know  of  my  Lord  Chief  Justice  whether  he  might 
challenge  any  of  the  iieers  or  no.  Whereunto  tho  Lord 
Chief  Justice  answered  'No.'  "  . 

Again,  in  Lord  Audley's  case  (ibid  3  State  In  ale,  page 
402.  A.  D.  1631),  it  was  que-lioncd  whether  a  peer  might 
challenge  his  peers,  as  iu  the  case  of  ccmnion  jurats.  It 
was  answered  by  all  the  judges,  after  consult:;tion,  "ho 
might  not."  [This  case  was  of  more  vabu-,  because  it  was 
an  indictment  for  being  accessory  to  ra)>e  upcn  bis  own 
wife,  and  had  no  political  inthience  iu  it  \:  hatever.l  lh(J 
s.ame  point  was  ruled  in  the  Countess  of  Esoex's  case,  on 
trial  for  treason.  (Moore's  Reports,  tjill.) 

In  tho  Earl  of  Portland's  case.  A.  D.  1701  (ibid.  State 
Trials,  page  '288).  the  Commons  objected  that  Lord  Som- 
raers,  the  Earl  of  Oxford  and  Lord  Halifax,  who  had  been 
impoached-by  the  Common*  before  the  House  of  Lords  tor 
being  concerned  in  the  same  acta  for  which  Portland  «  as 
being  brought  to  trial,  voted  and  acted  v.  ith  the  Hiuse  of 
Lo  Is  in  the  preliminary  proceedings  of  s.iid  trial,  and 
Were  upon  a  committee  of  conference  in  relation  thereto. 
Hut  the  lords,  after  di-scussiou,  solemnlv  resolved  "Th.it 
no  lord  of  Parliament,  impeached  of  nigh  crimoe  and 
misdemeanors,  can  bo  precluded  from  voting  on  any 
occasion  except  on  his  own  trial."  .    ,^  ,     ,  ,.. , , 

In  the  trial  of  Lord  Viscount  Melville,  A.  D.  180*-,  (ibt(L 
29  State  Trials,  p.  13!iS),  some  observations  hsving  been 
made  as  to  the  possible  bias  of  someportien  of  tlie  peers  (by 
the  counsel  for  ii^fendttut),  Mr.  AVhitebrcfld.  one  of  the  ma- 
DBgers  on  the  part  of  tbe  Commons,  aoaworod  as  foUows.v— 
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"Mv  iDrd?,  an  to  vour  own  court,  Bomething  has  been 
thrown  out  jiliout  tlie  roB^ibility  of  a  chiilUuge.  Upon 
mclia  Hiibicct  it  «  ill  not  h'  uccpsmiry  to  Fsy  more  than 
thi?,  whiflihas  boeu  udiniltcd-that  an  ordiT  was  given 
bv  the  Houee  of  IJoiiniions  to  p.-opeciite  Lord  Melville  in  a 
court  of  la.T  where  he  would  have  the  rii/ht  Vt  challenge 
his  jurors.  »  »  •  What  did  the  noblo  Viscount 
then  do  by  the  moans  of  one  of  his  friiuds?  *  *  * 
From  the  mouth  of  that  learned  gentleman  came  at  last 
the  8uccedefi!l  n'otion— ''That  Henry,  \iBCoiint  of  Jlel- 
ville,  he  iuipciiched  of  high  crimes  and  miedinioanors."  I 
am  justitied,  then,  in  saying  that  lie  ia  here  by  his  own 
opticiu  *  *  *  Kut,  my  lords,  a  challenge  to  your 
lordhipB!  Is  not  every  individual  peer  the  guardian  of 
hiooun  honor? 

In  the  trial  of  Warren  Hastings  the  same  point  was 
ruled,  or,  more  propcrlv  "■peaking,  taken  for  granted,  for  of 
the  more  than  one  hundred  and  eevouty  peeis  w  ho  com- 
meneed  the  trial,  but  twenty-nine  nat  and  pronounced  the 
verdict  at  the  ch  s-'e.  and  nome  of  thei-e  «  ere  i  eors  created 
Bince  the  trial  beg  in,  and  had  notheard  either  the  opening 
ormuch  of  thee\uieiice;  and  during  the  trial  tliere  had 
been  bv  death,  .•i\cce?Biou  and  creation,  more  than  one 
hundred  and  eighty  changes  in  the  House  of  Peers,  who 
were  his  judges. 

We  have  ubund.int  authority,  also,  on  this  point  in  our 
own  countrv.  In  the  case  of.Tudge  I'ickerine,  who  was 
triert  March,  1^01,  for  dninkenncfs  in  oflicc,  although  un- 
•leferided  in  form,  yet  he  had  all  hifl  right?  preserved.  This 
triiil  being  postponed  a  eeeaiun,  three  Senators— !?amiiel 
SniiUi,  Ox"  Maryland:  Israel  Smith,  of  Vermont,  and  John 
Sniith,  of  New  York— who  had  all  been  members  of  the 
House  of  Kepreseutatives,  and  there  voted  in  favor  of  im- 
peachiug  Judge  Pickeriag,  were  Senators  when  his  trial 
came  ott.  . 

Mr.  Smith,  of  New  York,  raised  the  question  asking  to 
be  excused  from  voting.  Mr.  Smith,  ot  Maryland,  declared 
"he  would  not  be  iuHuenced  from  his  dntv  by  any  falt^e 
delicacy:  that  he,  for  his  part,  felt  no  dtlicacy  upon  the 
subject:  the  vote  ho  had  given  in  the  other  House  to  im- ' 
peach  Judeo  Pickering,  would  have  no  iutiueuce  upon  him 
In  the  court;  hi.i  constituents  had  a  right  to  his  vote, 
and  he  would  not  by  any  .act  of  his  deprive,  or  consi  nt 
to  deprive  them  of  their  right,  but  would  claim  and  ex- 
ercise it  uvon  this  ae  upon  every  other  question  that 
might  be  submitted  to  the  Senate  while  ho  had  the  honor 
of  a  "eat."  .  ,  ^        .     j 

A  vote  being  had  upon  the  question,  it  was  determined 
that  the.<e  gentlemen  should  sit  and  vote  on  the  trial.  '1  his 
paired  in  the  atlirmative.  bv  a  vote  of  19  to  7,  and  all  the 
geutiemen  sat  and  voted  on  every  question  during  the 

On  the  trial  of  Samuel  Chase  before  the  Senate  of  the 
United  States,  no  challenge  was  attempted,  altliough  the 
case  was  decided  by  an  almost  strict  party  vote  iu  hitrh 
party  times,  and  doubilessj  many  of  the  Senators  had 
formed  and  e.xpressed  opinions  upon  his  conduct.  That 
arbitrary  judce,  but  learned  lawyer,  knew  too  much  to  at- 
tempt anv  such  fntile  movement  as  a  challenge  to  a  Sena- 
tor. (Jertnin  it  is  that  the  proprieties  of  the  oeca.sion  were 
not  marred  bv  the  worse  than  anomalous  proceeding  of 
the  challenge  of  one  Senator  to  another,  especially  before 
the  defc  ndant  had  appeared. 

Nor  did  the  managers  exercise  the  right  of  challenge,  al- 
though Senators  Smith  and  Mitchell  of  New  York  were 
mcUibeiB  of  the  Senate  on  the  trial,  and  voted  not  gmltii 
on  every  article,  who  had  been  meml)ers  of  the  House 
when  the  artick's  were  found,  and  had  there  voted  steadily 
against  the  whole  proceeding. 

Judge  Peck's  case,  which  was  tried  in  1831,  affords  an- 
other instance  in  point. 

The  conduct  of  Judge  Peck  had  been  the  subject  of  much 
aniibadversion  and  comment  bv  the  public,  and  had  been 
for  four  years  pending  before  the  Congress  of  the  Cnited 
States  before  it  finally  came  to  trial.  It  was  not  possible 
but  that  manv  of  the  Senate  had  b^th  formed  and  ex- 
prcH^ed  opiuinna  upon  Peck's  proceedings,  and  yet  it 
never  occurrtd  to  that  good  lawver  to  make  objections  to 
his  triers.  Kor  did  the  managers  challenge,  although 
Webster,  of  Massachusetts,  was  a  member  of  the  comniit- 
tee  of  the  Il.iuse  of  KepreeentativeB,  to  whom  the  petition 
for  impeachr.ient  was  referred,  aud  which,  after  exami- 
nation, rep' rted  th(  reon  "leave  to  withdraw, '_  and 
SiTHgue,  of  Maine,  voted  against  the  proceedings  in  the 
lloi'se,  while  Livingston,  of  Louisiana,  voted  tor  them. 

All  of  the.^e  gentlemen  »at  upon  the  trial,  and  voted  as 
they  did  in  the  House.  A  very  remarkable  and  instructive 
case  was  that  of  Jiidce  Addifou,  of  Peuusvlvania,  in  18(M. 
There,  after  the  articles  of  impeachment  were  framed,  the 
trial  was  postponed  to  another  session  nf  the  Legislature. 
Meanuhiie,  three  members  of  the  ilouse  of  Kepresenta- 
tivei  who  had  voted  for  the  articles  of  impeachment  were 
elected  to  the  Senate,  and  became  the  triers  i.f  tlie  articles 
of  imoeachment  of  w  hich  they  had  solemnly  voted  the  re- 
epoiid.nt  to  be  guilty.  v     x  j   v.   » 

To  their  fitting  on  the  trial  Judge  Addison  objected,  but 
afltr  an  exhaiittive  argument  his  objection  was  overruled, 
17  to  6.  T\ro  of  the  inini.rltv  were  the  gentlemen  who  had 
Voted  him  guilty,  and  «  ho  themielves  objected  to  sitting 
on  the  trial.  ,_        .       .... 

Thuf  ftiiida  the  case  upon  authority.  How  does  it  stand 
uprn  piilK  iple?  .,_     ,      J  _■ 

Iu  ».  cuiiiei  unco  held  in  1691,  between  the  lords  and  com 
mens,  ou  a  proposition  to  limit  the  number  of  judges,  the 
lord' nii'.de  answer:— 

"1  hat  in  the  case  of  impeachment,  which  arc  the  groans 
of  the  people,  and  for  the  highest  crimes,  and  carry  with 
them  a  greater  supposition  of  guilt  than  anr  other  accu- 
sation, there  all  the  loidi  must  judBe." 


There  have  been  many  instances  In  England  where  this 
necessity,  that  no  peer  be  excu.sed  from  sitting  on  such 
trials,  has  prodr.Ced  curious  results.  Brotliei.-i  luwe  sat 
ujion  the  trials  ol  bi  I  ithers;  fathers  upon  the  t:ial.' of  sons 
and  daughters;  uncl'-B  uiion  the  trials  of  nephews  and 
nieces;  no  ex'cusc  being  admitted. 

One,  aud  a  most  peculiar  ;iud  painful  instance,  w'.;i  suf- 
fice upon  tliip  point  to  illuftr-ate  the  strength  oi  the  rule. 
In  the  trial  of  Anne  IVilevn.  the  wife  ef  one  son  er,  is;ii  of 
England,  aud  the  mother  of  an.ither,herfather,Lord  Ktche- 
foit,  and  her  uncle,  the  Duke  ef  Norfolk,  sat  as  jidges  and 
voted  guilty,  although  one  of  the  charges  agaiu.^t  daughter 
and  niece  «  as  a  criminal  intimacy  with  her  broShe'',  the 
Bon  and  nephew  of  the  iuriges. 

It  Would  seem  imposhibU-  that  in  a  proceeding  before 
such  a  tribunal  so  conFtituted,  there  could  be  a  ( i<a'ilenge, 
because  as  the  number  of  triers  is  limited  by  la-.-,  and  as 
tliere  are  not  now,  and  never  ha\e  been,  auy  pioxisioua 
either  iu  England  or  in  this  country  for  substituting 
another  for  the  challenged  party,  as  a  talesman  i.;  .substi- 
tuted in  a  jur3',  the  accused  might  escape  piinishiueut 
altogether  by  challenging  a  siiihcient  number  to  prevent 
a  iiiioriim  ;  or  the  ncciiBers  mighl  oppress  the  respondent 
by  challengiug  all  perscms  favorable  to  him  until  the  acces- 
sary unanimity  for  con\iction  was  secured. 

This  proceeding  being  but  an  inquest  of  olhcc,  and,  ex- 
cept in  a  fw  rare  instances,  always  partaking,  more  or 
les-,  of  political  coneiderations,  and  required  to  lie  dis- 
cussed, before  i)rc8entatiou  to  the  triers,  by  the  co-ordi- 
nate liraneh  of  the  legislature,  it  is  impossible  that  rteua- 
tiuF  should  not  have  opinions  and  conviction.-- upon  the 
subject  matter  more  or  le.ss  decidedly  formed  !),!■  e e  the 
ease  readies  them.  If,  theiefore,  challenges  could  be  al- 
lowed because  of  such  opinions,  as  iu  the  case  of  jurors,  no 
trial  could  go  forward,  because  every  intelligent  Senator 
could  be  objected  to  upon  one  side  or  the  other. 

I  hhould  have  hardly  dared  to  trouble  the  Senate  with 
ouch  minuteness  of  citation  and  argument  upon  tins  point, 
were  it  not  that  certain  persons  aud  paper?  outs'.ile  of  ilus 
bode,  by  sopl-istries  drawn  from  the  aualofjet-oi  tiie  pro- 
ceedings in  courts  before  juries,  have  endeavore.l,  in  ad- 
vance, to  prejudice  the  public  mind,  but  little  in  ti  noted 
in  this  topic,  because  ot  tin-  iufrequency  of  impcaclueeiits, 
against  the  legal  validity  and  propriety  of  the  proceedings 
upon  tliis  trial.  ,      ,        .      ^  . 

I  may  he  permitted,  without  offense,  further  to  state, 
that  these  aud  similar  reasrui?  have  prevented  ihe  mana- 
gers from  objcctiDK,  by  clialleuge  or  otiierv,  ise,  to  tin-  coiu- 
petencv  of  one  of  the  triers,  of  near  alunity  to  the  a^c  .Bed. 
We  tielieve  it  is  his  right,  uay,  his  duty,  to  the  6:nte  ho 
represents,  to  sit  upon  tl;e  trial  as  he  would  i.pou  any 
other  matter  which  should  come  before  the  t-'euite.  Hia 
seat  and  vote  belongs  to  his  cont-titneiits,  aud  not  :,o  him- 
self, to  be  used,  .according  to  his  best  j  idsmeut,  ujiOu  every 
grave  matter  that  comes  before  the  Senate.  _  . 

Again,  as  political  considerations  are  iu  this  trial,  raising 
questions  of^iuterest  to  the  constituents  of  every  .--e.iator, 
it  is  hib  right  and  duty  to  express  himself  as  fully  aud 
freely  upon  such  questions  as  upon  any  other,  e. en  to  ex- 
press a  belief  in  the  guilt  or  innocence  of  the  aicusid,  or 
to  sav  he  will  sustain  him  in  the  course  he  is  taking, 
although  he  so  savs  after  accusation  brought. 

Let  me  illr.strate.  Suppose  that  after  this  impea<  h.'.ient 
had  been  voted  bv  the  House  of  KepresentatiNet,  tlu;  con- 
ttite.eiits  of  anv  Senator  had  called  a  public  meetiiigto 
Biutaiuthe  Prcsideut  against  what  they  were  pi.  u  edto 
term  the  "tvrauuical  acts  of  Congress  toward,-  bioi  ui  iiu- 
peaehiug  him,"  and  should  call  upon  their  Senator  to 
attend  aud  take  part  in  such  meeting.  I  do  not  cueeiye 
that  it  world  or  ought  to  be  leitallv  olijected  agamct  bun 
as  a  disqualification  to  sit  upon  thi.-  trial,  upon  the  pn nel- 
lies 1  have  stated,  if  he  should  attend  the  meeting  or  favor 
the  obj<'ct,  or  if  his  engagements  in  the  Senate  preveuted 
his  leaving.  ,  ,     ,  •     .•        ■     xu 

1  have  not  been  .able  to  hnd  any  legal  objection  m  the 
hooks  to  his  writing  a  letter  to  such  meeting,  (■ontainmg, 
anuing  other  things,  statements  like  the  tolluv  m^' :  - 

Senate  Chamukr,  Feb.  24, 18f8.-Gentleiueu  :-My  pub- 
lic and  professional  engagements  will  he  such  on  tlie  4th  ol 
.Man  li  that  1  am  reluctantly  compelled  to  dcclme  .vour  in- 
vitation to  be  prerent  and  address  the  meeting  to  be^hcld 
in  vour  eitv  on  that  day.  *,*,',*.  , 

That  the" President  ot  the  United  States  has  sincerely  en- 
deavored to  preserve  those  (our  tree  institutions^  from  vio- 
lation I  have  no  doubt,  and  1  have,  therefore,  ihnmguout 
the  unfortunate  dillereuce  of  opiuion  between  lum  and 
Congress  sustained  hifli.  And  this  1  shall  c|uitiuue  to  do 
so  long  .as  he  sluiU  prove  faithful  to  duty.  Wnlimv  best 
thanks  for  the  honor  you  have  done  me  by  your  invitation, 
and  regretting  that  it  is  not  iu  my  power  to  accept  it, 
I  remain,  with  regard,  your  '^^P^^'q^^^lx^^o^, 

Wo  should  have  as  much  right  to  expect  his  vote  on  a 
clearly  proven  case  of  guiltv,  as  had  King  Henry  the 
Kighth  to  hope  for  the  vote  of  her  father  against  his  wife. 

kiiig  Henry  knew  the  strength  of  his  case,  and  we  know 
the  strength  of  ours  against  this  respondi'Ut.        „   .      .        • 

If  it  is  said  that  this  is  an  infelicity,  it  is  a  suffieicnt  and 
deci^ve  answer  that  it  is  the  infelicity  of  a  precise  consti- 
tutional provision,  which  provides  that  the  Senate  shaU 
have  the  sole  power  to  try  impeachment,  and  the  only  se- 
curity against  bias  or  prejudice  on  the  part  ot  any  beuator 
is  that  two-thirds  of  the  Seuators  present  are  necessary 
for  conviction.  ., ,  ..        r       a  a 

To  this  rule  there  is  but  one  possible  exception,  founded 
en  both  reason  and  authoritr,  that  »  Senator  may  not  he 
a  judge  in  his  ow  n  ease.  I  haTC  thought  it  lucess.ar.v  to 
determine  the  nature  and  attributes  of  the  Uibunal,  befuro 
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vre  attend  to  the  scope  and  meaning  of  the  accusation  bo- 
fore  it.  .  ,   ,.  ..     i  , 

The  firet  eight  article"  set  out  in  several  distinct  forms 
the  ayte  of  the  roBroiid' nt  in  ninoving  Mr.  Stanton  from 
oflice,  and  appointing  Mr.  1  honiae,  cut  interim,  differing 
in  legal  effect  in  the  purposes  tor  ^^hich  and  the  intent 
■nitli  nhich  either  or  both  of  the  actH  were  done,  and  the 
legal  duties  and  rights  infringed,  and  the  acts  of  Congress 
violated  in  so  doing 

All  the  articles  allege  theee  acts  to  be  in  contravention 
of  liiJ  oath  of  office,  and  in  disregard  of  the  duties  thereof. 

If  they  are  BO,  however,  the  Preeident  might  have  the 
fiowrr  to  do  them  under  the  law ;  still,  being  so  done,  they 
are  actp  of  official  misconduct,  and,  as  we  have  seen,  im- 
peachable. 

The  President  has  the  leg.il  rower  to  do  many  acts 
•which,  if  done,  in  disregard  of  his  duty,  or  for  imiroper 

Surpose?,  then  the  exercise  of  that  power  is  an  official  mis- 
enieanor.  . 

Ex.  gr:  he  has  the  power  of  pardon ;  if  exercised  in  a 
given  case  fur  a  cornipt  motive,  as  for  the  payment  of 
money,  or  wan tonlv  pardoning  all  criminals,  it  would  bo 
a  niirdemeanor.  Examples  might  be  multiplied  indeh- 
nitely. 

Article  first,  stripped  of  legal  verbiage,  alleges  that,  hav- 
ing sudpended  Mr.  Stanton  and  reported  the  saip.e  to  the 
Senate,  which  refu^ed  to  concur  in  the  sufpension,  and 
Staut'in  having  rightfully  resumed  the  duties  of  his  office, 
the  respondent,  with  knowledge  of  the  facts,  issued  an 
order,  which  is  recited,  for  t^tanton's  removal,  witli  intent 
to  violate  the  act  of  March  2,  1867,  to  regulate  the  tenure 
of  certain  civil  offices,  and  with  the  further  intent  to  re- 
move Stanton  from  the  office  of  Secretary  of  War,  tlien  in 
the  \a\\  ful  discharge  of  its  duties,  in  contravention  of  said 
act  without  the  advice  and  consent  of  the  Senate,  and 
againpt  the  Constitution  of  the  United  States 

Article  2  charges  that  the  President,  without  authorit3' 
of  la'.v,  on  the  21bt  of  February,  1868,  i.isued  letter  of  au- 
thority to  Lorenzo  Thomas  to  act  as  Secre*.arv  of  War  ad 
iiiteriTn,  the  Senate  being  in  session,  in  violation  of  the 
Tenure  of  Ofiiee  act,  and  with  intent  to  violate  it  and  the 
Constitution,  there  being  no  vacancy  in  the  oflice  of  Sec- 
retary of  War. 

Article  3  allegeB  the  same  act  as  done  without  authority 
of  law,  and  alleges  an  intent  to  ^  iolate  the  CouKtitution. 

Article  4  charges  that  the  President  couepired  «ith  Lo- 
renzo Thomas  and  divers  other  persons,  with  intent,  by 
intiinidation  and  threats,  to  prevent  Mr.  Stanton  from 
holding  the  otfice  of  Secretary  of  War,  in  violation  of  the 
Constitution  and  of  the  act  of  July  31.  1861. 

Article  5  charges  the  same  couf^pirncy  with  Thomas  to 
prevent  Mr.  Stanton's  h'lding  his  office,  and  thereby  to 
prevent  the  execution  of  the  civil  tenure  act. 

Article  6  charges  that  the  President  conspired  with 
Thoiuas  to  seize  and  posfes-"  the  property  under  the  control 
of  the  War  Department  byyorce,  in  contravention  of  the 
act  of  July  ,:l,  18tJl,  and  with  intent  to  disregard  the  civil 
tenure  of  otiice  act 

Artieh^  7  charges  the  same  conspiracy,  with  intent  only 
to  \iolate  the  civil  tenure  of  olViee  act. 

Articles  3d.  4th.  5tb,  6th,  and  7th  may  be  considered  to- 
gether, as  to  the  proof  to  support  them. 

It  \\  111  be  phown  that  having  removed  Stanton  and  ap- 
poiuted  rhomas,  the  President  sent  Thomas  to  the  War 
Olhce  to  obtain  possession  :  that  havint  been  met  by  Stnn- 
ton  with  a  denial  of  his  rightri,  Thomas  retired,  and  after 
consultation  «  ith  the  President,  Thomas  asserted  his  pur- 
pose to  take  poHPOFsion  of  the  War  Ullice  by  force,  luaking 
his  boast  in  several  public  places  of  his  intentions  bo  to 
flo.  but  was  preveutcd  by  being  promptly  arrested  by  pro- 
cess from  the  court. 

This  will  be  shown  by  the  evidence  of  Hon.  Mr.  Van 
Horn,  a  member  of  the  House,  who  was  present  when  the 
flemand  for  posseesion  of  the  War  Office  was  made  by  Ge- 
neral I  lioinas,  already  made  public. 

Hy  the  testimony  of  the  Hon.  .Mr.  Burleigh,  who,  after 
that,  in  the  evening  of  the  twenty-first  of  February,  was 
told  W  Thomas  that  he  intended  to  take  possession  of  the 
AVar  Office  by  force  the  following  morning,  and  invited 
him  up  to  see  the  performance.  Mr.  Burleigh  attended, 
but  the  act  did  not  come  off,  for  Thomas  had  been  arrested 
and  liel<l  to  bail. 

By  I  lioiuaH  boasting  at  Willards'  Hotel  on  the  same 
evening  that  he  should  call  on  (leneral  Grant  for  military 
force  to  put  him  in  po.^se.-'pion  of  the  oflice,  and  he  did  not 
gee  ho.\  ilrant  could  refuse  it. 

Arii(le»  cliarges  that  the  appointment  of  Thomas  wai 
made  for  the  purpote  of  getting  control  of  the  disburse- 
ment of  the  moneys  appropriated  for  the  military  service 
and  Pepartmeut  of  War. 

In  addition  to  the  proof  already  adduced,  it  will  be 
•honu  that  after  the  appointuient  of  Tliouias,  "  hich 
must  have  been  know  n  to  the  luenibers  of  hU  Cabinet, 
the  President  caused  a  formal  notice  to  be  served  ou  the 
Secretary  of  the  Treaaurv,  to  the  end  that  the  Secretary 
might  answer  the  reipiisftions  for  mouev  of  Thomas,  and 
this  was  only  prevented  by  the  (iruiuesa  with  which 
Stanton  retained  possession  of  the  books  and  papers  of 
the  War  Office. 

It  "  ill  be  seen  that  erery  fact  charged  in  Article  1  Is  ad- 
mitted bv  the  answer  of  the  respondent;  the  intent  it 
also  admitted  as  chaiged;  that  is  to  say.  to  set  aside  the 
civil  tenure  of  office  act,  and  to  remnvc  Mr.  .Stanton  from 
the  offic:e  for  the  Secretary  of  the  liip:irtmeut  of  War 
without  the  advice  and  eonient  of  the  .Senate,  and,  if  not 
luetiiied,  contrary  to  the  provisions  of  the  Constitution 
Itself. 

The  orly  anestion  remaining  is,  does  the  respondent- 
justify  himself  by  the  CoustiiuUon  and  laws  / 


On  this  he  avers,  that  by  the  Constitution,  there  is  "con- 
ferred on  the  President,  as  a  part  of  the  executive  power, 
the  power  at  any  and  all  times  of  removing  from  oflice  all 
executive  otVicers  for  cause,  to  be  judged  of  by  the  Presi- 
dent alone,  and  that  he  verily  believes  that  the  executive 
power  of  removal  from  ollice,  confided  to  him  b5'  the  Con- 
stitution, as  aforesaid,  includes  the  power  of  suspension 
from  office  indehnitely." 

Now,  these  offices,  so  vacated,  must  be  filled,  tern  por»- 
rily  at  least,  by  his  appointment,  because  government 
must  go  on ;  there  can  be  no  interregnum  in  the  execution 
of  the  laws  in  an  organized  government;  he  claims,  there- 
fore, of  necessity,  the  right  to  fill  their  places  with  ap- 
pointments of  his  choice,  and  that  this  power  canuot  bo 
restrained  or  limited  in  any  degree  by  auj-  law  of  Con- 
gress, because,  he  avers,  "that  the  power  was  conferred, 
and  the  duty  of  exercising  it  in  fit  cases  was  imposed  on 
the  President  bv  the  Constitution  of  the  Lnited  Statea, 
and  that  the  President  could  not  be  deprived  of  this 
power,  or  relieved  of  this  duty,  nor  could  the  same  be 
vested  by  law  in  the  President  and  the  Senate  joiutly, 
either  in  part  or  whole." 

This,  then,  is  the  plain  and  inevitable  issue  before  the 
Senate  and  the  American  people  :— 

Has  the  President,  under  the  Constitution,  the  more  than 
kinglv  prerogative  at  w  ill  to  remove  from  office  and  sus- 
pendfrom  ollice  indefinitely,  all  executive  officers  of  the 
United  States,  either  ci\il,  military  or  naval,  at  any  and 
all  times,  and  fill  the  vacancies  with  creatures  of  his  own 
appointment,  for  his  own  purposes,  without  any  restraint 
whatever,  or  possibility  of  restraint  by  the  Senate  or  by 
Congress  through  laws  duly  enacted? 

The  House  of  Representatives,  in  behalf  of  the  people, 
join  this  issue  by  atbrmiug  that  the  exercise  of  such  powers 
IS  a  higfi  misdemeanor  in  oflice. 

If  the  atlirmation  is  maintained  by  the  respondent,  then, 
BO  far  as  the  first  eight  articles  are  concerned— unless  such 
corrupt  purposes  are  shown  as  will  of  themselves  make  the 
exercise  of  a  legal  power  a  crime— the  respondent  must  go 
and  ought  to  go  quit  and  free. 

Therefore,  by  these  articles  and  the  answers  thereto,  the 
momentous  question,  here  and  now,  is  raised  whether  the 
Prexidential  office  itself  {iJ  it  has  the  preroaatives  and 
fiou-er  claimed  for  it)  ougnt,  in  fact,  to  exi.stas  a  part  of 
the  coii.'ititutiorud  o'lvemment  of  a  free  jnople,  while  by 
the  last  three  arlich's  the  simpler  and  less  important  in- 
quiry is  to  be  determined,  whetner  Andrew  John'^i'n  has 
BO  conducted  himself  that  he  ought  longer  to  hold  any 
constitutional  oflice  «  hatevei.  The  latter  sinks  to  merited 
insignificance  compared  with  the  grandeur  of  the  former. 

If  that  is  sustained,  then  a  right  and  power  hitherto  un- 
claimed and  unknown  to  the  people  of  the  country  is  en- 
grafted on  the  Constitution,  most  alarming  in  its  extent, 
most  corrupting  in  its  inlluence,  most  dangerous  in  its  ten- 
dencies, and  most  tvranuical  in  its  exercise. 

Whoever,  therefore,  votes  "not  guilty"  on  these  articlei, 
votes  to  enchain  our  free  institutions,  and  to  prostrate 
them  at  the  feel  of  any  man  who,  being  President,  may 
choose  to  control  them. 

For  this  most  stupendous  and  unlimited  prerogative  the 
respondent  cites  no  line  and  adduces  no  word  of  c  tisti- 
tutional  enactment— indeed  he  could  not,  for  the  only 
mention  of  removal  from  office  in  the  Constitution  is  an  a 
part  of  the  judgment  in  case  of  impeaclim  nf,  and  the 
only  power  of  appointment  is  bv  nomination  to  the  Sc  nate 
of  officers  to  be  appointed  by  tlieir  advice  and  consent, 
save  a  qualified  and  limited  power  of  appointment  by  the 
President  \v  hen  the  Senate  U  not  in  session.  W  hence  then 
does  tlie  respondent  bv  his  answer  claim  to  have  dtri\ed 
this  power?  1  give  him  the  benefit  of  his  own  words, 
"that  it  was  practically  settled  by  the  fii-st  Congress  of  the 
United  States."  Atain,  I  givu  him  the  benefit  of  his  own 
phrases  as  set  fcjrth  in  his  message  to  the  Senate  of  £d  of 
March,  1867.  made  a  part  of  his  answer:— "The  question 
was  decided  by  the  House  of  Keprcsentatives  by  a  vote  of 
34  to20,  (in  this,  however,  he  is  mistaken.)  and  in  llie  Se- 
nate by  the  casting  vote  of  the  Vice  President."  In  the 
same  answer  he  admits  that  before  he  undertook  the  (  xer- 
cise  of  this  most  dangerous  and  stupendous  power,  alter 
seventy-live  years  of  study  and  examination  of  the  Con- 
stitution bv  the  people  liMug  under  it,  another  C mgress 
has  decided  that  there  w  as  no  such  unlimited  p  j«  er.  So 
that  ne  admits  that  this  trenu  ndous  power  wliich  ho 
claims  from  the  legislative  construction  of  one  i  ongresa 
by  a  vote  of  34  to  20  in  the  House,  and  a  tie  vote  in  the  Se-  : 
nate,  has  been  denied  by  another  House  of  more  than 
three  times  the  number  of  members  by  a  vote  of  l;'.3  to  37; 
and  by  a  Senate  of  more  than  double  the  numoer  of  Sena- 
tors bv  a  vote  of  38  to  10.  and  this,  too,  after  he  had  pre- 
sented to  them  all  the  arguments  in  iti  favor  that  he  could 
find  to  sustain  his  claim  of  power. 

If  he  derives  thii  power  fiom  the  practical  settlement  of 
one  Congress  of  a  legislative  constrnction  of  the  constitu- 
tional provisions,  why  may  not  such  constriiction  be-  as 
practically  settled  more  authoritatively  by  the  great<:r  una- 
nimity of  another  Congress— yea,  as  we  shall  tee,  of  many 
other  Congrespeaf 

The  great  question,  however,  still  returns  upon  us— 
whence  comes  this  t>ower?— hew  d  ••  ivcH  or  conferred?  Il 
it  unlimitid  and  unrest?  ained?  illiiniiablcand  uurettiaiu- 
ablf ,  as  the  i'resident  claims  it  to  be? 

In  presenting  this  topic  it  will  bo  my  duty,  and  I  .hall 
attempt  to  do  nothing  more,  than  to  stato  the  p.oposiiions 
of  law  and  the  authorities  to  sui^port  them  so  tar  a>  inoy 
mav  come  to  mv  know  ledge,  leaving  the  argument  and  il- 
luf  {rations  of  tFi<^  question  to  be  extended  in  the  close  by 
abler  and  better  hands. 

If  a  pciw  er  of  removal  in  the  Executive  is  found  at  all  in 
the  Consticutiou,  it  is  admitted  to  be  au  imi  lied  one,  eilhair 
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from  the  power  of  appointment,  or  becauao  "the  executiva 
power  18  vested  in  the  President."  ... 

Has  the  executive  power  granted  bj-  the  Con'titution  by 
fheBC  words  any  limitationB?  Does  the  Coiii'titution  in- 
Te»t  the  President  with  all  executive  power,  prerogatives, 
privileges  and  immimitics  enjoyed  by  executive  olliccrs  of 

fther  countries^kiiigs  Hnd  emperors— without  limitation? 
f  so,  then  the  Constitution  l\a.«  bet-n  much  more  liberal  m 
granting  powers  to  the  Executive  than  to  the  legislative 
ranch  of  the  eovernmeut,  as  that  has  only  "all  iLgislative 
powers  herein  granted  ("  hich)  ahnll  bo  vested  in  the  Con- 
gress of  the  United  States;"  not  uU  uncontrollable  legisla- 
tive powers,  as  there  are  many  limitations  upon  that 
power  as  exercised  by  the  Parliament  of  England  for  ex- 
ample. So  there  are  manv  executive  powers  expressly 
limited  in  the  Constitution,  such  as  declaring  war,  making 
rules  and  regulations  for  the  government  of  the  army  and 
navy,  and  coining  money.  ,,   ,   .     ^,     ,, 

As  some  executive  powers  are  limited  by  the  Conptitu- 
tjon  itfelf,  is  it  not  clear  that  the  words  "'the  executive 
power  is  vested  in  the  President,"  do  not  confer  on  him 
ell  executive  powers,  but  must  be  construed  with  refer- 
ence to  other  constitutional  provisionH  granting  or  reyu- 
luting  specific  powers?  The  executive  power  of  appoiut- 
Ditut  is  clearly  limited  by  the  words  "ho  shall  nominate 
and  by  and  w  itb  the  advice  and  consent  of  the  Senate, 
Bhall  appoint  ambassadors,  »  «  »  and  all  other 
otiicers  of  the  United  States  whose  appointments  are  not 
herein  other\N  isc  provided  for,  and  which  shall  be  estab- 
lished by  law."  .....  iu    *u 

Is  it  not,  therefore,  more  in  accordance  with  the  theory 
of  the  Constitution  to  imply  the  power  of  removal  from 
the  power  of  appointment,  restrained  by  like  limitations, 
than  to  impl V  it  solely  as  a  prerogative  of  executive  power 
and  therefore  illimitable  and  uncontrollable?  Have  the 
people  anywhere  else  in  the  Constitution  granted  illimit- 
ablc  and  uncoutrollablo  powers  either  to  the  executive  or 
any  other  branch  of  the  givernment?  Is  not  the  whole 
power  of  government  one  of  checks,  b.-xlances,  and  liniita- 
tiona?  Is  It  to  be  believed  that  (pur  fatl.ors,  just  eacapiiig 
from  the  oppressions  of  monarchical  power,  and  so  dread- 
ing it  that  thev  feared  the  very  name  of  king,  gave  this 
more  than  kingly  power  to  the  Executive,  illimitable  and 
uncontrollable,  and  that  too  by  implication  merely? 

Upon  this  point  our  proposition  is.  that  the  Senate  being 
In  te.^sion,  and  an  oflice,  not  an  inferior  one.  within  the 
terms  of  the  Constitution  being  filled,  the  President  has 
the  implied  poiver  of  inaugurating  the  removal  only  by 
nomination  of  a  success. t  to  the  Senate,  which,  when 
consented  to,  works  the  full  removal  and  supersedeas  of 
the  incumbent.  Such  has  been,  it  is  believed,  the  practice 
Of  the  government  from  the  beginning,  down  to  the  act 
about  w  hich  we  are  inquiring.  Certain  it  is  that  Mr. 
Webster,  in  the  Senate,  in  lt*3.i,  so  asserted  without  con- 
tradiction, using  the  following  language:— 

"If  one  man  DO  Secretary  of  State,  and  another  be  ap- 
pointed, the  firi't  goes  out  by  the  mere  force  of  the  appoint- 
ment of  the  other,  without  any  previous  act  of  removal 
whatever.  And  this  is  the  practice  of  the  government, 
and  has  been  from  the  first.  In  all  the  removals  which 
have  been  made  they  have  generally  been  effected  simply 
by  making  other  appointment?.  I  cannot  find  a  case  to  the 
contrary.  There  is  no  such  thing  as  any  distinct  otticial 
act  of  removal.  I  have  looked  into  the  practice,  and 
caused  inouirin  to  be  made  in  the  departments,  and  I  do 
not  learn  that  any  such  proceeding  is  known  as  an  entry  or 
record  of  the  removal  of  an  olticerfrom  ottice,  and  the  Pre- 
eident  would  only  act  in  such  cases  by  causing  some  proper 
record  or  entry  to  be  made  as  proof  of  the  fact  ot  removal. 
1  am  aware  that  there  have  been  some  cases  in  which  no- 
tice has  been  sent  to  persons  in  office  that  their  services  are 
or  will  be,  after  a  given  day,  dispensed  with.  These  are 
liBually  cases  in  which  the  object  is,  not  to  inform  the  in- 
cumbent that  he  is  removed,  but  to  tell  him  that  a  suc- 
cessor either  is,  or  by  a  day  named  will  be,  appointed.  If 
there  be  any  instances  in  which  such  notice  is  given,  with- 
out express  reference  to  the  appointment  of  a  successor, 
they  are  few;  and  even  in  these  such  reference  must  be 
Implied,  because  iu  no  ca-e  is  there  any  distinct  official  act 
of  1  emoval,  ae  I  can  lind.  unconnected  with  the  act  of  ap- 
pointment." 

This  would  seem  to  reconcile  all  the  provisions  of  the 
Con  'titution,  the  right  of  removal  being  in  the  President, 
to  be  executed  sub  vuxiu,  as  is  the  power  of  appointment, 
the  appointment,  when  consummated,  making  the  remo- 
val. 

This  power  was  elaboratelv  debated  in  the  first  Congress 
upon  the  bills  establishing  a  department  of  Foreign  AlTai  s 
nnd  the  War  Department.  The  debate  arose  on  the  motion, 
111  Committee  of  the  Whole,  to  strike  out,  after  the  title  of 
the  oliicer,  the  word-,  "to  be  removable  from  oftice  by  the 
President  of  the  United  States."  It  was  four  days  d is- 
ciiBsed  in  Committee  of  the  Whole  in  the  House,  and  the 
clans-  retained  by  a  vote  of  20  yeas  to  34  nays.  «  hich 
Biemod  to  estalili-h  the  power  of  removal  as  either  by  a 
legislative  grant  or  construction  of  the  CouBtitution.  Hut 
the  triumph  of  its  friends  was  short-lived,  for  when  the 
bill  came  up  in  the  House.  Mr.  lV-u«on  moved  to  amend  it 
bv  alt<*rins  the  second  section  of  the  bill,  so  as  to  imjilu 
only  the  power  of  remo\  »1  to  b<' in  the  Pretident,  by  in- 
serting, that  "whenever  the  irin.  ipal  oilier  shall  1*  re- 
moved from  office  by  the  President  of  the  I  nitid  States,  or 
In  any  other  ca^e  of  vacancy,  the  chief  cleik  bIihII,  during 
Buch  vacancy,  have  charge  and  custody  of  all  records, 
books,  and  papers  appertaining  to  the  department." 

Mr.  Benson  "declared  he  would  move  to  strike  out  the 
Tords  in  the  first  claufe,  to  be  removable  by  the  Presi- 
d  nt,  which  appeared  somewhat  like  a  grant.  Now  the 
mode  he  took  would  evade  that  point  and  establish  a  legis- 


lative construction  of  the  Constitution.  He  also  hoped  hlB 
amendment  would  succeed  in  reconciling  both  sides  of  the 
House  to  the  decision  and  quieting  the  minds  of  the  gen- 
tlemen." 

After  debate  the  amendment  was  earned,  30  to  18.  Mr. 
Benson  then  moved  to  strike  out  the  words  "to  be  re- 
movable by  the  President  of  the  United  States,"  which  was 
carried,  31  to  19 ;  and  bo  the  bill  was  engroseed  and  sent  to 
the  Senate. 

The  debates  of  that  body  being  m  secret  session,  we  have 
no  record  of  the  discueeion  which  arose  on  the  motion  of 
Mr.  Benson  establishing  the  implied  power  of  removal; 
but  after  very  elaborate  consideration,  on  several  succes- 
sive days,  the  words  implviug  this  power  in  the  President 
were  retained  by  the  cast:inK  vote  of  the  elder  Adams,  the 
"Vice  President.  So,  if  this  cl.timed  "legislative  settle- 
ment" was  only  eBtablished  by  the  vote  of  the  second  exe- 
cutive officer  oif  the  government.  Alas',  most  of  our  woes 
in  this  government  liave  come  from  Vice  Presidents. 
When  the  bill  establishing  the  War  Department  came  up, 
the  same  words,  "to  be  removable  by  the  President"  wero 
struck  out,  on  the  motion  of  one  of  the  opponents  of  the  re- 
cognition of  the  power,  by  a  vote  of  34  to  22,  a  like  am.-nd- 
ment  to  that  of  the  second  section  of  the  act  eetaMithiug 
the  Department  of  State  being  inserted.  When,  six  years 
afterwards,  the  Department  of  the  Navy  was  established, 
no  such  rccognitiou  of  the  power  of  the  President  to  re- 
nuive  was  inserted:  and  as  the  measure  passed  by  a  strict 
partvvote,  47  yeas  to  41  nays,  it  may  well  be  conceived 
that'its  advocates  did  not  care  to  load  it  with  this  constit  uj 
tional  question,  when  the  executive  power  was  aljout 
passing  into  other  hands,  for  one  cannot  read  the  debates 
upon  this  question  without  being  impressed  with  the  iKiief 
that  reveience  for  the  character  of  Washington  largely  de- 
termined the  argument  in  the  first  Congress.  Neither  party 
did  or  could  have  looked  forward  to  such  an  executive  ad- 
ministration as  we  have  this  day. 

It  has  generally  been  conceded  in  subsequent  discussions 
that  here  was  a  legislative  determination  of  this  question; 
but  I  humbly  submit  that,  taking  the  whole  action  of  Con- 
gress together,  it  is  verv  far  from  being  determined.  I  should 
hardly  have  dared,  in  view  of  tiie  eminent  names  ot 
Holmes,  Clay,  Webuter  and  Calhoun,  that  have  heretofore 
made  the  admission,  to  have  ventured  the  assertion,  wero 
it  not  that  in  every  case  they,  as  does  the  President  and 
his  counsel,  rely  on  the  first  Vote  in  the  Committee  of  the 
Whole,  sustaining  the  words  "to  be  removable  by  the  Pre- 
sident," and  in  no  instance  take  any  notice  of  the  eubse- 
quent  proceedings  in  the  House  by  which  these  words 
were  taken  out  of  the  bill.  This  may  have  happened  bo- 
cause  "Eliot's  Debates,"  which  ia  the  authority  most  fre- 
quentlv  cited  in  these  discussions,  stops  with  the  vote  in 
Committee,  and  fakes  no  notice  of  the  further  discussion. 
But  whatever  may  be  the  effect  of  this  legislative  con- 
fetructiou,  the  cotemporaneoiis  and  sub-equeut  practice 
of  the  government  shows  that  the  President  made  no  re- 
movals except  bv  nominations  to  the  Senate  when  in  ses- 
sion, and  superseding  officers  by  a  new  commissi-n  to  the 
confirmed  nominee.  Mr.  Adams,  in  that  remarkable  letter 
to  Mr.  Pickering,  in  which  he  desires  his  rcsignaion,  re- 
quests him  to  send  it  early,  in  order  that  he  may  nominate 
to  the  Senate,  then  about  to  sit;  and  he,  in  tact,  removes 
Mr.  Pickering  by  a  nomination.  Certainly  no  such  un- 
limited power  has  ever  been  claimed  by  any  of  the  earlier 
Presidents,  as  has  now  been  set  up  for  the  President  by  hia 
most  remarkable,  aye,  criminal  answer. 

It  will  not  have  escaped  attention  that  no  determination 
was  made  by  that  legislative  construction  as  to  how  the 
removal,  if  in  the  President's  power,  should  be  made, 
which  is  now  the  question  in  dispute.  Tliat  has  been  de- 
termined by  the  universal  practice  of  the  government, 
with  exceptions,  if  any.  so  rare  as  not  to  be  worthy  of 
consideration;  so  that  we  now  claim  the  law  to  be  what 
the  practice  has  ever  been.  If,  however,  we  concede  the 
power  of  removal  to  be  iu  the  President  as  an  implied 
power,  yet  we  believe  it  cannot  be  successfully  contended 
upon  any  authorities  or  constant  practice  of  the  govern- 
ment that  the  execution  of  that  power  may  not  be  regu- 
lated by  the  Congress  of  the  United  States,  under  the 
clause  in  the  Constitution  which  "vests  in  Congress  the 
power  to  make  all  la^  s  which  shall  be  necessary  and 
proper  for  carrying  into  execution  *  *  *  all  po«  ers 
vested  bv  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  department  or  office  tliereol." 

The  po«  er  of  regulation  of  the  tenure  of  ofbce,  and  the 
manner  of  removal,  has  always  been  exercised  by  Con- 
gress, unquestioned,  until  now. 

On  the  15th  of  May,  1820  (Vol.  3  Stat,  at  Larce,  p.  582), 
Congress  provided  for  the  term  of  olllco  of  certain 
officers  therein  named  to  be  four  years,  but  iniidr  thi'iu  re- 
movable at  pleaBine.  Hy  the  second  iection  of  the  same 
act  Congress  removed  from  office  all  the  otiicers  therein 
commissioned,  in  providing  a  date  when  each  commi-sion 
should  expire,  thus  asserting  a  legisl.itive  power  of  re- 
moval from  ofbce  ;  sometimes  by  passing  acts  w  hich  ap- 
pear to  concede  the  power  to  the  Preeident  to  reiiKne  at 
pleafure,  sometimes  restricting  that  power  in  their  acts 
bv  the  mout  stringent  provisions.  Sometmics  conferring 
tfie  power  of  removal,  and  sometimes  tliat  of  appointment 
—the  acts  establishing  the  territorial  ofhcers  being  most 
conspicuous  in  this  regard. 

Upon  the  whole,  no  claim  of  exclusive  right  over  r*- 
niovals  or  appointments  seems  to  have  been  made  either 
by  the  Executive  or  by  Congress.  No  bill  was  ever  vetoed 
on  this  account  until  now. 

In  H*1H,  .Mr.  Wirt,  then  Attorney-General,  giving  th« 
earliest  official  opinion  on  this  question  coming  from  that 
office,  said  that  only  where  Congress  had  not  under- 
taken to  rtstrici  the  tenure  of  office,  by  the  act  creating  it. 
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wo\  Id  a  rommission  ieeue  to  run  dunng  the  pleasure  of 
the  Pr(>tident;biit  if  the  tenure  waB  tixed  by  law,  then 
coininU-iou  miipt  confunn  to  the  law.  No  couBtitiitional 
icriipk-B  an  to  x\u:  pou  er  of  Congrens  to  limit  the  tenure  of 
office  seem  to  have  disturbed  thi-  luiud  of  that  great  law- 
yer.  But  this  waa  beiore  any  :ittc!ppt  had  boeu  made  by 
Rny  Prefideiit  to  arrogate  to  hiii.icli  the  official  patrouage 
for  the  purpose  ot  partv  or  j^ereonal  acgrandisemeut, 
which  Riven  tiie  only  value  to  this  opiui'm  as  an  authority 
Since  the  Attorney-Genernrs  olVicc  h&t  become  a  pulilical 
one  I  Biiall  not  trouble  the  Senate  with  citiug  or  examm- 
Inz  the  opinions  of  its  occupant?. 

fu  l-^2ti,  :i  committee  of  the  Senate,  consisting  of  Mr. 
B'utun,  of  Mis.^ouri,  chairman;  Mr.  Macon,  of  North  Caro- 
lina: Air.  ^au  Buren,  of  Neiv  York;  Mr.  Dickerson,  of 
^ew  Jer^ty:  Mr,  Johnson,  of  Kentucky;  Mr.  White,  of 
Tenn<>.«8ee;  Mr.  Holmes,  of  Maine;  Mr.  Hay ne,  of  South 
Car.ilina,  and  Mr.  Findlav,  of  Pennsylvania,  uas  appointed 
to  take  into  consideration  the  question  ot  restraining  the 
power  of  the  Pre."ident  over  removals  from  oflice,  who 
made  a  report  through  their  cliairman,  Mr.  Benton,  Betting 
forth  the  extent  of  the  evils  ari.^iug  from  the  poiver  of  ap- 

S ointment  to  and  removal  from  ollice  by  the  President, 
(clarinf  that  the  (Jonstiti.tion  had  been  changed  in  this 
regard,  andtliat  "conttruction  and  legislation  have  ac- 
compii-hed  tlii"  chant-e,"  and  submitted  two  amendmentB 
to  the  Constitution,  on,-  providing  a  direct  election  of  the 
I'rcsident  by  the  pet^i  le,  and  another  "that  no  Senator  or 
Eel  resentBtive  should  tfC  appointed  to  any  place  until  the 
expiration  of  the  Presidential  term  in  wliioh  such  person 
ehall  have  served  as  Senator  or  l^-prescutative,"  as  reme- 
dies for  some  of  the  evils  complained  of:  but  the  coinmitteo 
eav,  that  "not  being  able  to  reform  the  (Jonstitution,  in  tlie 
election  of  President  they  must  go  to  work  upon  his 
powers,  and  trim  down  these  by  statittoru  eruift- 
mcnts,  whenever  it  can  bo  done  by  law,  and  with 
a  just  regard  to  the  prober  elhciency  of  government, 
and  for  tliis  purpose  reported  six  bill:— one,  to  regulate  the 
publication  of  the  laws  and  public  advertisements;  an- 
other, to  scmre  in  offic  faithful  collectors  and  di^bursera 
of  the  revenues,  and  to  displace  defaulters— the  first  section 
of  which  vacated  the  commisBions  ot  "all  officers,  after  a 
given  date,  charged  with  tlie  collection  and  disburecment 
of  the  public  monevs  who  had  failed  to  account  for  such 
moneys  on  or  before  the  30th  dav  of  September  preceding ;" 
and  the  second  section  enacted  that  "at  the  same  time  a 
nomination  in  made  to  till  a  vacancy  occasioned  by  the  ex- 
ercise of  the  President's  power  to  remove  from  olhce.  the 
fact  of  the  removal  shall  be  stated  to  the  Senate  with  a  re- 
port of  the  reasons  for  which  such  otlicers  mav  have  been 
removed;  also  a  bill  to  regulate  the  appoiutment  of  post- 
masters, and  a  bill  to  prevent  military  and  naval  olhcerg 
from  being  dismissed  the  service  at  the  pleas  ire  of  the  Pre- 
eident,  by  inserting  a  clause  in  the  coiumi.s.'-ion  of  such 
olhcerg  that  "it  is  to  coafinue  in  force  durins  good  be- 
havior," and  "that  no  orticer  shall  ever  heroatter  be  di^ 
niir'sed  the  service  except  in  pursiuince  of  the  senteuce  of 
a  court-iiiartial.  or  upon  address  to  the  President  Iroui  the 
two  houBCB  of  OongreBS."  . 

Is  it  not  remarkable  that  exactly  correlative  measures 
to  these  have  been  passed  by  the  rhirty-uiuth  Congress, 
and  arc  now  thesubject  of  controversy  at  this  bar? 

It  does  not  seem  to  have  oceurri'd  to  this  able  committee 
that Ci.npress  had  not  the  power  to  curb  the  Executive  in 
this  regard,  because  they  asserted  the  practice  of  dismis- 
Biug  from  olhce  "to  be   a  dangerous  violation  of   the  Con- 

Btitntion."  J  .      XL 

In  1830  Mr.  Ilolmea  introduced  and  discusucd  in  the 
Senate  a  scries  of  resolutions  which  contained,  among 
other  thing-,  "the  right  of  the  Senate  to  imiuire,  and  the 
dutv  of  the  President  to  inform  them,  when  and  for  what 
ca  ises  anv  ollieer  has  been  removed  in  the  reces^s.'  In 
V3j  .Mr.  Calhoun,  Mr.  Southard,  Mr.  Bibb,  Mr.  Webster. 
Mr.  Btutou,  and  Mr.  King,  of  Georsia,  of  the  Senate,  were 
elected  a  coniinittee  to  consider  the  subject  of  Executive 
patronage,  and  the  means  of  limiting  it.  That  committee, 
with  but  one  dissenting  voice  (Mr,  Benton),  reported  a  bill 
which  provided  in  its  third  section,  "that  in  all  nomina- 
tions made  by  the  President  to  the  Senate,  to  till  vacancieg 
occasioned  bv  removal  from  ollicc.  the  fact  of  the  removal 
Bhall  be  Btated  to  the  Senate  at  the  same  time  that  the  no- 
mination ia  made,  with  a  statement  of  the  reasons  for  such 
removal." 

It  will  bo  observed  that  thia  ii  the  precise  section  re- 
ported by  Mr.  Beuton  in  WA,  and  passed  to  a  second  read- 
ing in  the  Senate.  After  much  discussion  the  bill  pased 
the  Senate,  31  veas,  16  uays-au  almost  two-third*  vote. 
Thus  it  would"  seem  that  tlie  ablest  men  of  that  day,  of 
both  jiMliiical  parties,  subscribed  to  the  power  of  Congress 
to  limit  and  control  the  President  in  his  remo\»l  from  oihce. 
One  of  the  most  marked  instances  of  this  power  in  Con- 
gres  will  be  found  in  the  act  of  February  25,  1863,  provid- 
ing fer  a  national  currency  and  the  olhce  of  comptroller. 
(Statute  at  Large,  vol.  12,  p.  66o).  This  controls  both  the 
appointment  and  the  removal  ot  that  oHicer,  enacting  that 
he  shall  be  appiuted  on  the  nomination  of  tho  Secretary 
of  the  Treanurv,  bv  and  with  the  advice  and  consent  of  the 
Sensite,  and  shall  hold  his  olhce  for  the  terra  of  five  years, 
unless  sooner  removed  by  the  President,  by  and  with  tho 
advice  and  consent  of  the  Senate.  This  was  substantially 
re-enacted  June  3,  1864,  with  the  addition  that  "he  shall  be 
removed  up^n  reasons  to  be  communicated  to  the  Senate." 
Where  were  the  vigilant  gentlemen  then,  in  both  Houses, 
who  now  so  denounce  the  power  of  Congress  to  regulate 
the  appointment  »nd  removal  of  ofhcers  by  the  President 
as  unconstitutionaiy 

It  will  be  observed  that  the  Constitution  makes  no  dif- 
ference between  the  otticers  of  the  army  and  navy  and 
olliccrs  in  the  civil  service,  so  far  a<  their  appointmunti 


and  commissions,  removals  and  dismisgals,  are  concerDei 
Their  commissions  have  ever  run,  "to  hold  ollice  dur.tig 
the  pleasure  of  the  President ;"  yet  Congress,  by  the  act  >M 
i'th  Julv  18«)2,  (Statutes  at  Large,  volume  12,  page  Sttc), 
enacted  that  the  President  of  the  United  States  be  and 
hereby  is  authorized  and  rcipiesffd  to  dismif^s  and  dis- 
charge from  the  military  service,  eiilier  iu  the  army,  navy, 
marine  corps  or  volunteer  force,  in  the  L'nited  States  ser- 
vice, any  otltieer  for  any  cause  which,  in  his  judgment, 
either  renders  such  oflicer  unsuitable  for,  or  whose  ditiui*- 
sion  would  promote  the  public  service." 

Whv  was  it  necessary  to  authorize  the  President  so  to 
do  if  he  had  the  constitutional  power  to  dismiss  a  .oilitary 
ollieer  at  pleasure?— and  his  powere,  whatever  they  are,  as 
is  not  doubted,  are  the  same  as  in  a  civil  otHce.  ibe  an- 
swer to  this  suggestion  may  be  that  thi'  act  was  simply 
one  of  supererogation,  only  authorizing  him  to  do  wiiat  his 
was  empowered  already  to  do,  and,  therefore,  not  spe- 
cially pertinent  to  this  diseusaion. 

But  on  13th  of  July,  1866,  Congress  enacted  "that  no  offi- 
cer in  the  military  or  naval  service  shall,  in  time  of  peace, 
be  dismissed  from  service  except  upon,  and  in  pursuance 
of,  the  sentence  of  a  court-martial  to  that  effect."  What 
becomes,  then,  of  the  respondent's  objection  that  Congreea 
cannot  regulate  hia  power  of  removal  from  othce?  Iu  the 
snow-storm  of  his  vetoes,  why  did  no  flake  lifjht  down  on 
this  provision?  It  concludes  the  whole  question  here  at 
issue.    It  is  approved ;  approval  signed  Andrew  Johnson. 

It  will  not  be  claimed,  however,  if  the  Tenure  of  Office 
act  is  constitutional  (and  that  question  I  shall  not  argue, 
except  as  has  been  done  incidentally,  for  reasons  hereaiter 
to  be  stated),  that  he  could  remove  Mr.  Stanton,  provided 
the  ofiice  of  Secretary  of  War  comes  within  its  provisiona, 
and  one  claim  made  here  before  you,  by  the  answer,  is  that 
that  office  is  excepted  by  the  terms  of  the  law.  Of  course, 
I  shall  not  argue  to  the  Senate,  composed  mostly  of  thooC 
who  passed  the  bill,  what  their  wishes  and  iutentioua 
were.  Upon  that  point  1  cannot  aid  them,  but  the  con- 
struction of  the  act  furuiehes  a  few  augpestions.  First  let 
U8  determine  the  exact  status  of  Mr.  Stanton  at  the  mo- 
ment of  its  passage.  The  answer  admits  Mr.  Stanton  was 
appointed  and  commissioned  and  duly  qualified  as  Secre- 
tary of  War,  under  Mr.  Lir.cilu,  in  pursuance  of  the  act  of 
1789.  In  the  absence  of  any  other  legislation  or  action  oi 
the  President,  he  legally  held  his  office  during  the  term  of 
his  natural  life.  This  consideration  is  an  answer  to  every 
ceggeition  as  to  the  Secretary  holding  over  from  one  Pr©- 
sideutial  term  to  another. 

On  the  2d  of  March,  1867,  the  Tenure  of  Office  act  pro- 
vided iu  substance  that  all  civil  officers  duly  qii.ililied  to 
act  bv  appointment,  with  the  advice  and  consent  of  the 
Senate,  shall  be  entitled  to  hold  such  oliicc  until  a  succes- 
sor shall  have  been  in  like  manner  appointed  and  duly 
qualiiied,  except  as  herein  othervv  ise  provided,  to  wit:— 
J'rooided,  That  the  Secretaries  shall  hold  their  office  dur- 
ing the  term  of  the  President  by  whom  they  may  have 
been  appointed,  and  for  one  month  thereafter,  subject  to 
removal  by  and  with  the  advice  and  consent  of  the  Se- 
nate." 

liy  whom  was  Mr.  Stanton  appointed?  By  Mr.  Lincoln. 
Whose  Presiilfentlal  term  was  he  holding  under  when  tho 
bullet  of  Booth  became  a  proximate  cause  of  this  trial? 
Was  not  his  appointment  in  full  force  at  that  hour?  Has 
anv  act  of  the  respondent  up  to  the  12th  day  of  August  last 
vitiated  or  interfered  with  that  appointment?  Whose  Pre- 
sidential term  is  the  respondent  now  serving  oul?  Hia 
own,  or  -Mr.  Lincoln's?  If  his  own,  he  is  entitled  to  four 
yeara  up  to  the  anniversary  of  tho  murder,  because  each 
Presidential  term  is  four  years  by  the  Constitution,  and 
the  regular  recurrence  of  those  teriue  iu  fixed  by  tho  act  oi 
May  8, 17y2.  If  he  is  serving  out  the  remainder  of  Mr.  Lin- 
coln's term,  then  his  term  of  ollice  expires  on  the  4tU  of 
March,  1><6H,  if  it  does  not  before. 

Is  not  the  Bfatemeut  of  these  propositions  their  auffieient 
argument?  If  Mr.  Stanton's  commission  was  vacated  in 
anv  way  by  the  "Tenure  of  Otiice  act."  then  it  must  have 
ceased  one  month  after  the  4th  of  JIarch,  1865,  to  wit, 
April  4,  1865.  Or,  if  the  Tenure  of  Office  act  had  no  ic- 
troactive  clfect,  then  his  commission  must  have  ceased  if  it 
had  the  etfect  to  vacate  his  coiuniission  at  all  on  the  pas- 
sage of  the  act,  to  wit,  2d  March,  1867;  and,  iu  that  casts 
from  that  day  to  the  present  he  must  have  been  exercising 
his  oflice  in  contravention  of  the  second  section  of  the  act, 
because  be  was  not  commissioned  in  accordance  with  its 
provi-ions.  And  the  President,  by  "employing"  him  in 
so  doing  from  2d  March  to  12th  August,  became  euilty  of  a 
high  misdemeanor  under  the  provision  of  the  sixth  section! 
cf  said  act;  so  that  if  the  President  shall  succeed  iu  con~. 
vinciug  the  Senate  that  Mr.  Stanton  has  been  acting  &a 
Secretarv  of  War  against  the  Tenure  ot  Office  act.  which 
he  will  do  if  he  cou'iucothem  that  that  act  vac.%ted  in  any 
way  Mr.  Stanton's  commi-sion,  or  that  he  himself  was  not 
aerving  out  the  remainder  of  Mr.  Lincoln's  Presidential 
term,  then  the  House  of  Representatives  have  but  to  report 
another  article  for  this  mi-idemeanor  to  remove  the  Presi- 
dent upon  his  own  confession. 

it  has  been  said,  however,  that  in  tho  discussion  at  tho 
time  of  the  passage  of  thi<  law,  observations  were  m»de 
by  Senators  tendine  toshoivthat  it  did  not  apply  to  M.-. 
Stanton,  because  it  was  asserted  that  no  member  ot  th,j 
Cabinet  of  the  President  would  wish  to  hold  hi.'i  placs 
against  the  wishes  of  his  chief,  by  whom  he  had  bei»a 
called  into  council;  and  these  arguments  have  been  made 
the  ground  work  of  attack  upon  a  meritorious  office-, 
which  may  have  so  intluenced  the  minds  of  Senators  thai 
it  is  my  duty  to  observe  upon  them,  to  meet  arguments  to 
the  orejuico  of  niv  cause. 
Without  stopping  to  deny  tho  correctness  of  the  genera] 
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{iropoeition,  there  seems  to  be  at  least  two  patent  answers 

'i  lie  respondent  did  not  rail  5Ir.  Stanton  into  his  council. 
The  blow  of  the  assassin  did  c^iU  the  respondent  to  preside 
over  a  Cabinet  of  which  Jlr.  Stautun  "as  then  :in  honored 
member,  beloved  of  its  chief:  and  if  tlic  icHpondent  de- 
eerted  the  principles  under  whicli  he  was  iloctia,  betrayed 
his  trust,and  sought  to  return  Kebels  whom  the  valor  of  our 
aVmies  had  subdued,  again  into  power,  are  not  tliese  rea- 
sons, not  onlv  w  hv  Mr.  tjtanton  should  not  desert  his  post, 
but,  as  a  true  patriot,  maintain  it  all  the  more  firmly 
against  this  uulooked-for  treachery?        ,  ,     ,, 

Is  it  not  known  to  vou.  Senators,  and  to  the  country, 
that  .Mr.  Stanton  retains  this  unpleasant  and  distastehil 
position  not  of  his  own  will  alone,  but  at  the  behest  of 
a  majoritv  of  those  who  represant  the  people  of  this  coun- 
trv  in  both  houses  of  its  Legislature,  and  after  the  solemn 
decision  of  the  Senate  that  any  attempt  to  remove  hini 
without   their  concurrence  is  unconstitutional   and  un- 

'  To  (icscrt  it  now.  therefore,  would  be  to  imitate  the 
treachervof  his  accidental  chief.  But  whatever  maybe 
the  coustrnction  of  the  Tenure  of  Civil  Ulhee  act  by 
others,  or  as  regards  others,  Audi'ew  Johnson,  tlie  respon- 
flcnt,  is  concluded  upon  it. 

Jle  permitted  Mr.  Stanton  to  exercise  the  duties  of  his 
Oflice  in  spite  of  it,  if  that  ottice  were  affected  by  it.  lie 
Euspended  him  under  its  provisions;  he  reported  that  sus- 
peiisiin  to  the  Senate,  with  his  reasons  therefor,  in  ac- 
cOTdance'with  its  provisions,  and  the  Senate,  acting  under 
It.  declined  to  concur  wi:h  him,  whenby  Mr.  Stanton 
was  reinstated.  In  the  well-known  lang.iaee  of  the  law, 
is  not  tlie  responsdeut  estopped  by  his  .-oleiun  olhcial 
acts  from  denving  the  legality  and  constitutional  pro- 
prietv  of  Mr.  Stanton's  position  ? 

Before  proceediua  further,  I  desire  most  earnestly  to 
brtng  to  the  attention  of  the  Senate  the  averments  of  the 
President  in  his  answer,  by  which  he  justifies  his  .action  in 
attempting  to  remove  Mr.  Stanton,  and  th.-  reasons  which 
controlled  him  in  so  doing.  He  claims  that  on  the  12tli 
flay  of  .\ugust  last  he  had  become  fully  of  the  opinion  that 
he  had  the  power  to  remove  Mr.  Stanton  or  any  other  exe- 
cutive oHicer,  or  suspend  him  from  oflice  and  to  appoint 
any  other  person  to  act  instead  "indelinitely  and  at  bis 
pleasure;"  that  he  was  fully  advised  and  believed,  as  lio 
still  believes,  that  the  Tenure  of  Civil  Oflice  act  was  uu- 
constitution:;!,  inoperative  and  void  in  all  its  provisions, 
and  that  he  had  then  determined  at  all  hazards,  if  Stanton 
could  not  be  otherwise  got  rid  of.  to  remove  him  from  of- 
ficelin  spite  of  the  provisions  of  that  .act  and  the  action  of 
die  Senate  under  it.  if  for  no  other  purpose,  in  order  to 
raiae  for  a  judicial  decision  the  question  affecting  the 
lawful  right  of  said  Stanton  to  persist  in  refusing  to  quit 
the  oflice. 

Thus  it  appears  that  with  full  intent  to  resist  the  power 
of  the  Senate,  to  hold  the  Tenure  of  ( )flice  jict  v.ijd.  and  to 
exercise  this  illimitable  power  claiuu-d  I'V  hiiu,  li'-  ilid  sus- 
peaa  Mr.  Stanton,  apparently  iu  accordance  with  the  pro. 
visions  of  tnc  act;  he  did  send  tlie  message  to  the  Senate 
within  the  time  prescribed  by  the  act :  he  did  give  his  rea- 
sons for  the  suspension  to  the  Senate,  and  argued  them  at 
length,  accompanied  by  what  he  claimed  to  be  the  evideme 
of  the  official  misconduct  of  Mr.  Stanton,  and  thus  invoked 
tjie  action  of  the  Senate  to  assist  him  in  displacing  a  high 
Oilicer  of  the  government  under  the  provisions  of  an  aet 
which  he  at  that  very  moment  believed  to  be  unconstitu- 
tional, inoperative  and  void,  thereby  show  ing  that  he  was 
\^lling  to  make  use  ot  a  void  act  and  the  Senate  of  the 
Lpited  States  as  his  tools  to  do  that  which  he  believed 
neither  had  any  constitutional  power  to  do. 

Did  not  every  member  of  the  Senate,  when  that  mes- 
sage came  in  announcing  the  suspeurion  of  Mr.  Stanton, 
nnderstand  and  believe  that  the  President  was  acting  iu 
Oiis  case  as  he  had  done  in  every  other  case,  under  tlio 
provisions  of  this  act  ?  Did  not  both  sides  discuss  the 
question  under  its  provisions  ?  Would  any  Senator  upon 
tliis  ffoor,  on  either  side,  demean  himself  as  to  con.'^ider 
the  f)uestion  one  moment  if  he  had  known  it  was  then 
withiu  the  intent  and  purpose  of  the  President  of  the 
Vnited  States  to  treat  the  deliberations  and  action  of 
the  Senate  as  void  and  of  no  elfect  if  ita  decision  did 
not  comport  wit)i  his  views  and  purposes;  aud  yet,  while 
aoknou  lodging  the  intent  was  in  his  mind  to  hold  as 
naught  the  jiidguu'ut  of  the  Senate  if  it  did  not  concur 
with  his  own,  and  remove  Mr.  Stanton  at  all  hazards, 
and  as  1  charge  it  upon  him  here,  as  a  fact  no  man  can 
doubt,  with  the  full  knowledge  also  that  the  Senate  nn- 
derstood  that  he  was  acting  under  the  provisions  of  the 
Venule  of  Ollice  act,  still  thus  deceiving  them,  when 
called  to  answer  for  a  violation  of  that  act  in  his  solemn 
answer  he  makes  the  shameless  avowal  that  he  did 
Hot  tninsuiit  to  the  Senate  of  the  Tuited  States 
a  "message  wherein  he  made  known  the  orders  atore- 
yiid  aud  the  reasons  which  induced  the  same,  so  fur  as 
tlie  respondent  then  cmisidercd  it  material  and  neees- 
eary  that  the  same  should  be  set  forth." 

'irue  it  i-,  there  is  not  one  word,  one  letter,  one  implica- 
tiou  in  that  mesBage  that  the  President  was  not  acting  in 
pood  faith  under  the  Tenure  of  Office  act,  and  desiring 
tlie  Senate  to  do  the  same.  So  the  President  of  the  I  uited 
States,  with  a  determination  to  assert  at  all  hazards  tlie 
tieniendous  power  of  removal  of  every  officer,  uithout  the 
consent  of  the  Senate,  did  not  deem  it  "material  or  necce- 
eary"  that  the  Senate  should  know  that  he  had  sunpendid 
Mr.  Stanton  indefinitely  against  the  provisions  of  the  Te- 
nure of  Office  act,  with  full  intent  at  all  hazards  to  re- 
move him.  and  that  tlu'  Rolcinn  diliber;itiiin8  of  the  Se- 
nate, which  the  Pretidentol  the  Initod  States  was  then 
calling  upon  them  to  make  in  a  matter  of  the  liighest  go- 


vernmental concern,  were  only  to  be  of  use  in  case  they 
suited  his  purpose;  that  it  was  not  "material  or  neces- 
earv"  for  the  Senate  to  know  that  its  high  decision  was 
futile  and  useless  ;  that  the  President  was  playiug  fast  and 
loose  with  this  branch  of  the  government— a  sort  of  "heads 
I  win,  tails  vou  loose"  game— which  was  never  before  ex- 
ercised save  bv  thimble-riggers  and  sharpers. 

If  Andrew  Johnson  never  committed  anv  other  offense; 
if  we  know  nothing  of  him  save  from  tliis  avowal,  we 
should  have  a  full  picture  of  his  mind  aud  heart,  painted 
iu  colors  of  living  light,  so  that  no  man  will  ever  mistake 
his  ment.al  and  moral  lineaments  hereafter. 

Instead  of  open  and  frank  dealing,  as  becomes  the  head 
of  a  great  government  in  every  relation  of  life,  and  espe- 
cially needful  from  the  highest  executive  ollicer  of  the  go- 
vernment to  tlie  highest  legislative  branch  thereof;  in- 
stead of  a  nianlv,  straightforward  bearing,  claiming 
openlv  and  distinctly  the  rights  which  he  believed  per- 
tained  to  bis  high  office,  and  yielding  to  the  other  branches, 
fairly  and  justlv,  those  which  belong  to  them,  we  hnd 
him,  upon  his  o"wn  written  confession,  keeping  back  his 
claims  of  power,  concealing  his  motives,  covering  his  pur- 
poses, ;ittomiitiug  bv  indirection  and  subterfuge  to  do  that 
as  tlie  nilcr  of  a  great  nation  which,  if  it  be  done  at  .all, 
should  have  been  done  b'^ldly,  in  the  face  of  d.ay;  and 
upon  this  position  he  must  stand  before  the  Senate  and 
the  country  if  they  believe  his  answer,  «  hich  I  do  not, 
that  he  h.ad  at  that  time  these  intents  and  purposes  in  his 
mind,  and  they  are  not  the  subterfuge  and  evasion  and 
after-thought  which  a  criminal  brought  to  bay  makes  to 
escape  the  consequences  of  his  acta. 

Senators!  he  asked  j'ou  for  time  in  which  to  make  his 
answer.  You  gave  him  ten  day.i,  and  this  is  the  answer 
he  makes!  If  he  could  do  this  in  ten  days,  what  should  we 
h.ave  had  if  you  had  given  him  forty?  You  show  him  a 
merev  iu  not  extending  the  time  for  answer. 

In  the  appointment  of  General  Grant  ad  interim,  he 
acted  under  the  act  of  February  13,  1795,  and  was  subject 
to  its  liuiitatiuns.  By  the  act  of  August  7,  1789,  creating 
the  Department  of  War,  (Ist  Statutes'at  Large,  page  49), 
"in  case  of  any  vacancy"  no  provision  is  made  for  any  ap- 
pointment of  an  acting  or  an  ad  interim  Secretary.  In 
that  case  the  records  aud  p.apers  are  to  be  turned  over  for 
safe  keeping  to  the  custody  of  the  chief  clerk.  This  appa- 
rent omission  to  provide  tor  an  executive  emergency  was 
attempted  to  be  remedied  by  Congress  by  the  act  of  May  8, 
17913,  (1st  Statutes,  281),  which  provides  "that  in  case  of 
de:ith,  absence  from  the  seat  of  government,  or  sickness  of 
the  Secret.ary  of  State,  Secretary  of  the  Treasury,  or  of  the 
Secretary  of  the  War  Department,  or  of  any  officer  of 
either  of  tlie  said  departments  whose  appointment  is  not 
in  the  head  thereof,  whereby  they  cannot  perform  the  du- 
ties of  their  respective  offices,  it  shall  be  lawful  for  the 
President  of  the  United  States,  in  case  he  shall  think  it  ne- 
cessary, to  authorize  any  person  or  persons,  at  his  discra- 
tion, to  perform  the  duties  of  the  said  respective  offices 
until  a  successor  be  appointed,  or  until  such  absence  or  ina- 
bility by  sickness  shall  cease." 

It  will  be  observed  that  this  act  provides  for  vacancies  by 
death,  absence,  or  sickness  only,  whereby  the  head  of  a  de- 
partment or  any  ofliccr  iu  it  cannot  perform  his  duty,  but 
makes  no  provision  for  vacancy  by  removal. 

Two  ditticulties  were  found  in  that  provision  of  law; 
first,  Uiat  it  provided  only  for  certain  enumerated  vacan- 
cies; and  also,  it  authorizes  the  President  to  make  an  act- 
ing appointment  of  any  person  for  any  length  of  time.  To 
meet  these  difficulties  the  act  of  13th  of  February  1795,  was 
passed,  (Ist  Stat,  at  Large,  415),  w^iich  provides  "in  case  of 
vacancy-,  ivhereby  the  Secretaries  or  any  officer  in  any  of 
the  departments  cannot  perform  the  duties  of  his  otlice, 
the  President  may  appoint  any  person  to  perform  the 
duties  for  a  period  not  exceeding  six  months." 

Thus  the  law  stood  as  to  acting  appointments  in  all  of 
the  departments  (except  the  Navy  and  Interior,  which  had 
no  provision  for  any  person  to  .act  in  pl.ace  of  the  Secre- 
tary), until  the  19th  o'f  Februar3',  186:^,  when,  by  the  second 
section  of  an  act  approved  at  that  date  (12tli  Stat.,  646),  it 
was  "provided  that  no  person  acting  or  assuming  to  act  as 
a  civil,  military  or  naval  officer  shall  have  any  money  paid 
to  him  as  salary  in  any  office  which  is  not  authorized  by 
some  previously  existing  law.  The  state  of  the  law  upon 
this  subject  at  that  point  of  time  is  thus:— In  case  of  death, 
absence  or  sickness,  or  of  any  vacancy  whereby  a  Secre- 
tary or  other  officer  of  the  State,  War  or  Treasury  Depart- 
ment could  not  perform  the  duties  of  the  office,  any  person 
could  hf.  authorized  bv  the  President  to  perform  tnoso 
duties  for  the  space  of  six  months. 

For  the  Departments  of  the  Interior  and  the  Navy  pro- 
vision had  been  made  i"T  the  appointment  of  an  assistant 
secretary,  but  no  provision  in  case  of  vacancy  iu  his  office, 
and  a  restriction  put  upon  any  officers  acting  when  not 
authorized  by  law,  from  receiving  any  salary  whatever. 

To  meet  those  omissions,  and  to  meet  the  case  of  resig- 
nation of  any  officer  of  an  executive  department,  and  also 
to  meet  what  was  found  to  bo  a  defect  in  alloiving  the 
I'resident  to  appoint  any  person  to  those  high  olllces  for 
the  space  of  six  montlis,  whether  such  person  had  any 
ueiiuaintanco  with  tlie  duties  of  the  department  or  not,  au 
act  was  passed  February  '20. 1863,  (12  St;it.,  p.  656,)  which 
provides  that  in  case  of  the  deatli,  resignatiou,  absence 
iViuu  the  scat  of  government,  or  sickness  of  the  head  of  an 
executive  department  of  the  goverumeiit,  or  of  any  officer 
of  either  of  the  said  departments  whose  appointment  is 
not  in  the  head  thereof,  wnereby_  thev  cannot  p(M-form  the 
duties  of  their  respective  offices,  it  shall  be  la»  ful  for  the 
President  of  the  United  States,  iu  case  he  shall  think  it 
necessary,  to  authorize  the  head  of  any  otlu-r  executive 
department  or  other  othcer  iu  either  of  said  departments 
^vllose  appointment  is  vcstod  in  the  President,  at  Im  di»- 
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cretion,  to  pei-form  the  duties  of  the  snid  respective  offices 
until  ii  eiiccessor  be  appninted.  or  until  such  absL-n^e  or  ia- 
abilitv  Bhiill  cease.  Therefore,  in  case  of  the  death,  re- 
signation, sickness,  or  ab^-ence  of  a  head  of  an  executive 
department,  whereby  the  incumbent  could  not  perform 
the  duties  of  his  office,  the  Pre.-<ident  might  authorize  the 
head  of  another  executive  department  to  peifonn  the 
duties  of  the  vacant  ofhce,  and  in  ca?e  of  like  disabilty  ot 
any  officer  of  an  executive  department  other  than  the 
head,  the  President  iniglit  authorize  an  officer  of  the  sauio 
department  to  perform  his  duties  tor  the  space  of  nix 
months. 

It  is  remarkable  that  in  all  these  statutes,  from  1730 
down,  no  provision  is  made  for  the  case  of  a  removal,  or 
that  anybody  is  empowered  to  act  for  the  removed  officer, 
the  chief  clerk  being  empowered  to  take  charge  ot  the 
books  and  papers  only.  ,     .     ,     , 

Does  not  tliis  series  of  acts  conclusively  demonstrate  a 
Icgishitive  con.-lructiou  of  the  Constitution  th:it  there 
could  be  no  removal  of  the  chief  of  an  executive  depart- 
ment by  the  act  of  the  President  save  by  the  nominntion 
and  appointment  of  his  successor,  if  the  Senate  were  in 
session,  or  a  qualified  appointment  till  the  end  of  the  next 
eession.  if  the  vacancy  happened  or  was  made  in  a  recess? 

Let  us  nov?  applv  this  state  of  the  law  to  the  appoint- 
ment of  ilajur-General  Thomas  tfecretary  of  War  en'  tn~ 
tenm,  by  Executive  order.  Mr.  Stautun  had  neither  died 
nor  resigned,  was  not  sick  nor  alisent.  If  he  had  been, 
under  the  act  of  March  3, 1863,  which  repeals  all  inconsist- 
ent acts,  the  President  was  authorized  only  to  appoint  the 
head  of  another  executive  department  to  till  his  place  nrf 
intervm.  Such  was  not  General  Thomas.  He  was  simply 
an  officer  of  the  army,  the  henJ  of  a  bureau  or  department 
of  the  War  Department,  and  nut  eligible  under  the  law  to 
be  appointed;  so  that  his  appointment  was  an  illegal  and 
void  act. 

There  have  been  two  cases  of  ad  interim  appointments 
whieii  illustrate  and  confirm  this  position ;  the  one  was  the 
appointment  of  Lieutcuant-tJeneral  Srott  Secretary  of 
War  ad  interim,  and  the  other  tlie  appointment  of  Gene- 
ral Grant  wi  interim  upon  the  suspen.-iou  of  ilr.  Stanton, 
in  August  last. 

The  appointment  of  General  Scott  was  legal,  because 
that  was  done  before  the  restraining  act  of  March  2,  18tj3, 
which  requires  the  detail  of  the  head  of  another  depart- 
ment to  act  ad  interim. 

The  appointment  of  General  Grant  to  take  the  place  of 
Mr.  Stanton  diu-ing  his  suspen.-^iiui  would  have  .been  illegal 
under  the  act-  I  h;n'/  cit.-d  hi>  b.  in-^  ;ui  officer  of  the  army 
andnot  the  li ';i>l  'I"  :i '1c|.:li  till.  lit,  if  it  had  not  been  au- 
thorized by  thr  -r(oii,l  MTtiou  ot  tho  I'enure  of  Office  act, 
which  providi's  that  iu  cane  of  sujpcu-ion,  and  no  other. 
the  President  may  designate  "some  suit.able  person  to 
perform  temporarily  the  duties  of  such  office  until  the  next 
meeting  of  the  Senate."  Now,  General  Grant  was  such 
"suitable  person,"  and  was  properly  enough  appointed 
under  that  provision. 

This  answers  one  ground  of  the  defense  which  is  taken 
by  the  President  that  he  did  not  suspend  Mr.  Stanton 
under  the  Tenure  of  Otlico  act,  but  by  his  general  power 
of  suspension  and  removal  of  an  officer.  If  the  President 
did  not  suspend  Stanton  under  the  Tenure  of  Office  act,  be- 
cause he  deemed  it  unconstitutional  aud  void,  then  there 
was  no  law  authorizing  hiui  to  appoint  GiUieral  (Jrant, 
and  that  appoiutment  was  unauthorized  by  law  and  a  vio- 
lation of  his  oath  of  office. 

But  the  Tenure  of  Civil  Office  bill  by  its  ex-press  terms 
forbids  any  eiuployraent,  autliurization  or  apiiointiueut  of 
any  person  in  civil  office,  where  the  appointmont  is  !)>■  and 
with  the  advice  and  consent  of  the  Senate,  w  liile  the  Sen- 
ate is  in  session.  If  this  act  is  constitutional,  i.  e.,  if  it  i^ 
not  so  far  in  contiiet  with  the  paramount  law  of  the  land 
as  to  be  inoperative  and  void,  then  the  remov.al  of  Mr.  Stan- 
ten  aud  the  appointment  of  General  Thomas  are  both  in 
direct  violation  of  it,  aud  are  declared  by  it  to  be  high  mis- 
demeanors. 

The  intent  with  which  the  President  has  done  this  is  not 
doubtful,  nor  are  we  obliged  to  rely  upon  tlie  principle  of 
law  that  a  man  must  be  held  to  iuteud  the  legal  conse- 
quences of  all  his  acts. 

The  President  admits  that  he  intended  to  set  aside  the 
Tenure  of  Oliice  act,  and  thus  contravene  the  Couotitu- 
tion,  if  that  law  was  unconstitutional. 

Having  shown  that  the  Pre^idiuit  wilfully  violated  an 
act  of  Congress,  without  justification,  both  iu  the  removal 
of  Stanton  and  the  appointment  of  ITiomas.  for  the  pur- 
pose of  obtaining  wrongfully  the  possession  of  the  War 
Otlice  by  force,  it  need  be,  aud  certainly  by  threats  and 
intimidations,  for  the  purpo-e  of  controlling  its  appropria- 
tions through  its  atl  interim  chirf,  who  shall  say  that 
Andrew  Johnson  is  not  guilty  of  the  high  crimes  and  mis- 
demeanors charged  against  him  in  the  tirst  eight  articles  ? 

The  respondent  makes  answer  to  this  view  that  the 
President,  believing  this  Civil  Tenure  law  to  be  uncon- 
stitutional, had  a  right  to  violate  it,  for  the  purpose  of 
bringing  the  matter  before  the  Supreme  Court  for  its  ad- 
judication. 

We  are  obliged,  in  limine,  to  ask  the  attention  of  the  So- 
n.ate  to  this  consideration,  that  they  may  take  it  with 
them  as  our  ease  goes  forward. 

We  claim  that  the  question  of  the  constitutionality  fo 
any  law  of  Congress  is,  upon  this  trial,  a  totallv  irrelevant 
one;  because  all  the  power  or  right  in  the  President  to 
judge  upon  any  supposed  contiiet  of  an  act  of  Congress 
with  the  paramount  law  of  the  Constitution  is  exhausted 
when  he  has  examined  a  bill  sent  him  and  returned  it 
with  his  obii'Cf  ions.  If  then  passed  over  his  veto  it  be- 
comes as  valid  as  if  in  fact  sigued  by  him. 

The  Constitution  haa  provided  three  methods,  all  equally 


potent,   by  which  a  bill  brought  into  either  House  may 
become  a  law  :— 

First.  l?v  passage  by  vote  of  both  Houses,  in  due  form, 
with  the  President's  eignature; 

Second.  By  passage  by  vote  of  both  Houses,  in  due  form, 
and  the  rresident's  neglect  to  return  it  within  ten  days, 
with  his  objections; 

Third.  By  passage  by  vote  of  both  Houses,  in  due  form, 
a  veto  by  the  President,  a  reconsideration  by  botli  Houses, 
aud  a  passaee  by  a  two-tirirds  vote. 

The  Constitution  substitutes  this  reconsideration  and 
passage  as  an  equivalent  to  the  President's  signature. 
After  that  he  and  all  other  officers  must  execute  the  law, 
whether  in  fact  constitutional  or  not. 

For  tlie  President  to  refuse  to  execute  a  law  duly  passed 
because  he  thought  it  unconstitutional,  after  he  had  vetoed 
it  for  that  reason,  would,  in  effect,  be  for  him  to  e.xecute 
his  veto,  and  leave  the  law  unexecuted. 

It  may  be  said  he  may  do  this  at  his  peril.  True;  but 
that  peril  is  to  be  impeached  for  violating  his  oath  of  office, 
as  is  now  being  done. 

If,  indeed,  laws  duly  passed  by  Congress  affecting  geire- 
rally  the  welfare  of  any  consider.able  portion  of  the  pe  >pl6 
had  been  commonly,  or  as  a  usage  declared  by  the  Si»- 
preiue  Court  unconstitutional,  and  therefore  inoperative, 
there  might  seem  to  be  some  palliation,  if  not  justilica- 
tiou,  to  the  Executive  to  refuse  to  execute  a  law  in  order 
to  have  its  constitutionality  tested  by  the  Supreme  Coiirf. 

It  is  possible  to  conceive  of  so  flagrant  a  case  of  unconsti- 
ttitionality  as  to  be  such  shadow  of  justiticadoii  to  the 
Ex(^cutive,  provided  at  the  same  time  one  conceives  an 
equally  Hagrant  case  of  stupidity,  ignorance  and  imbe- 
cilitv,  or  worse,  in  the  Representatives  of  the  people  and 
iu  the  Senate  of  the  United  States;  but  both  conceptions 
are  so  rarely  possible  and  absurd  as  not  to  furnish  a  ground 
of  goveriiiiieut;il  action. 

How  stands  the  f.act?  Has  the  Supreme  Court  so  fre- 
quently declared  the  laws  of  Congress  iu  conflict  with  the 
Constitution  as  to  afford  the  President  just  ground  for 
belief,  or  liopeeven,  that  the  court  will  do  so  in  a  given  in- 
stance? I  think  I  may  safely  assert,  as  a  legal  fact,  that 
since  the  tir?t  decision  of  the  Supreme  Court  till  the  day  of 
this  arr^dguiueut  no  law  pajsed  by  Congress,  atlecting  the 
general  welfare,  has  ever,  by  the  judgment  of  that  court 
been  set  aside  or  held  for  naught  because  of  unconstiio. 
tionality  as  the  ground-work  of  its  decision. 

In  three  cases  only  has  the  judgment  of  that  cotirt  been 
infiuenced  by  the  supposed  conflict  between  the  law  and 
the  (Constitution,  and  they  were  cases  affecting  the  court 
itself  and  its  own  duties,  and  where  the  law  seemed  to  ia- 
terfere  with  its  own  prerogatives. 

Touching  privileges  and  prerogatives  have  been  the  ship- 
wreck of  numy  a  wholesome  law.  It  is  the  sore  spot,  the 
sensitive  nerve  of  all  tribunals,  parlianientar}'  or  judicial. 

The  tiift  case  questioning  the  validity  of  a  lavv  of  Con- 
gress is  liayburn's (2  Dallas,  4(W),  where  the  court  decided 
upon  the  unconstitutionality  of  the  act  of  March  23,  J7H2, 
Statutes  at  Large,  %m1.  1,  p.  244,  which  conferred  upon  the 
court  the  power  to  decide  upon  and  grant  cerliiicates  of 
invalid  pensions.  The  court  held  that  such  power  could 
not  be  conferred  upon  the  court  as  an  origin.al  jurisdiction, 
the  court  receiving  all  its  original  jurisdiction  from  the 
provisions  of  the  Constitution.  This  decision  :vould  be 
nearly  unintelligible  were  it  not  explained  in  a  note  to  tUo 
case  in  I'nited  States  vs.  Ferreira  (13  Uo%vard,  p.  52),  re- 
porting  United  States  vs.  Todd,  decided  February  17,  1791. 

We  learn,  however,  from  both  cases,  the  catiso  of  this 
unintelligiliilitv  of  the  decision  in  Haybiirn'scase.  When 
the  same  qiirstiou  came  up  at  the  Circuit  Court  in  New 
York,  the  jiidi;e.<  beiug  of  opinion  that  the  law  could  not 
be  executed  by  them  as  judges,  because  it  was  unconstiti> 
tional,  yet  determined  to  obey  it  until  the  case  could  be 
adjudicated  tiy  the  whole  court.  They  theref  jre,  not  to 
violate  tl  e  law,  did  execute  it  as  commissioners  until  it 
was  repealed,  which  w.-is  done  the  next  year. 

The  judges  on  the  circuit  iu  Pennsvlvania  all  united  in 
a  letter  to  the  Executive,  most  humble  apologizing,  with 
great  regret,  that  their  convictions  of  duty  did  not  permit 
them  to  execute  the  law  according  to  its  trrnis.  and  took 
special  care  that  this  letter  should  accompany  their  deci- 
sion, so  that  they  might  not  be  misunderstood. 

Both  examples  it  would  have  been  well  for  this  respon- 
dent to  have  followed  before  he  undertook  to  set  himself 
to  violate  an  act  of  Cougrese. 

The  next  case  where  the  court  decided  upon  any  coiv 
flict  between  the  Constitution  and  the  law  is  Gordon  vs 
United  States,  tried  in  April,  1865,  seventy-one  years  aft);r- 
ward,  tivo  Justice.^  dissenting,  w  ithout  any  opinion  being 
delivered  by  the  court. 

The  court  here  dismissed  an  appeal  from  the  Court  of 
(Claims,  alleging  that,  under  the  Constittitiou,  no  appellate 
jurisdiction  could  be  exercised  over  the  Court  of  (Jlaimg 
under  au  act  of  Congress  which  gave  revisory  power  to  the 
Secretary  of  the  Treasury  over  a  d.-cision  of  the  Court  of 
Claims.  This  decision  is  little  satisfactory,  as  it  is  wholly 
without  argument  or  authority  cited. 

Tlje  next  case  is  ex  parte  Garland  (4  Wallace,  .333>, 
known  as  the  Attorney's  Oath  case,  where  the  court  d.v 
cided  that  an  attorney  was  not  au  officer  of  the  United 
States,  and,  therefore,  might  practice  before  that  court 
without  taking  the  test  otitU. 

Ttie  reasoning  of  the  court  in  that  case  would  throw- 
doubt  on  the  constitutionality  of  the  law  of  Congress,  but 
the  decision  of  the  invalidity  of  the  law  w.as  not  necessary 
to  the  decision  of  the  case,  which  did  not  command  a  una- 
nimitv  in  the  court,  as  it  certainly  did  not  the  assent  of 
tlie  Bar. 

Yet  in  this  case  it  will  bo  observed  that  the  court  made 
a  rule  requiring  the  oath  to  be   admiuiatercd  to  the  attor- 
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neye  in  obedience  of  tlie  law  nntil  it  came  before  them  in  a 

caii^'e  duly  lirougUt  up  for  decision.  The  Supreme  Court 
obeyed  the  law  up  to  the  time  it  was  set  aeide.  They  did 
not  violate  it  to  make  a  te!"t  case. 

Here  is  another  oTample  to  this  respondent,  as  to  his 
duty  in  the  case,  whicli  he  will  wish  he  had  folUnved,  I 
may  venture  to  say,  when  he  hears  tlie  judgment  of  the 
Seriate  upon  the  impeachment  now  pending. 

There  are  several  other  case^  wherein  the  validity  of 
acts  of  Congress  have  been  disFussed  before  the  Supreme 
Court,  but  none  where  the  decidion  baa  turned  on  tliat 
Iioint. 

In  Marbury  vs.  Madison  (1  Cranch,  137),  Cliief  Justice 
Marsliall  diimisi^ed  tlie  case  for  want  of  jurisdiction,  toolc 
opportunity  to  deliver  a  chiding  opinion  against  the  ad- 
ministration of  Jolferson  before  he  did  so. 

In  the  Dred  Scot  case,  so  familiar  to  tlie  public,  the  court 
decided  it  had  no  jurisdiction,  but  gave  the  government 
and  the  people  a  lecture  on  their  political  duties. 

In  the  case  of  Fisher  vs.  Blight  (2  Cranch,  '.SoH),  the  con- 
Ftituti'jnality  of  a  law  was  verv  ranch  discussed,  but  was 
held  valid  by  the  decision  of  the  court. 

In  United  States  vs.  Coombs  (12  Peters,  72),  although  the 
power  to  declare  a  law  of  Congress  in  eoullict  with  the  Con- 
stitution was  claimed  in  the  opinion  of  the  court  aryft- 
cndu,  yet  the  law  itself  was  sustained. 

The  case  of  I'oUard  vs.  Hagan  (:i  How.ird,  21'3\  and  the 
two  cases,  (ioodtitle  vs.  Kibbe  (9  llouard.  2711.  U.iUett 
vs.  Becbe  (13  Howard.  "5),  growing  out  of  the  sauie  cuii- 
trovcrsy,  have  been  thoueht  to  impugn  the  validity  of 
two  private  acts  of  Congress,  but  a  careful  examination 
will  show  that_ it  was  tlie  operation,  aiul  not  the  validitv 
of  the  acts  which  came  in  question  and  made  the  basis  of 
the  decision. 

Thus  it  m.ay  be  seen  that  the  Supreme  Court,  in  three  in- 
Btances  only,  have  apparently,  by  its  decision,  impugned 
the  validity  of  an  act  of  Congress  Decause  of  a  contiict  with 
the  Constitution,  and  in  each  case  a  question  of  the  rights 
and  prerogatives  of  the  court  or  its  otiicera  has  been  in 
controversy. 

The  cases  where  the  constitutionality  of  an  act  of  Con- 
gress has  been  doubted  in  the  obiter  dicta  of  the  court, 
but  ivere  not  the  basis  of  decision,  are  open  to  other  criti- 
usms. 

In  Marbury  vs.  Madison,  (!hief  .Justice  M.arsh.all  had  just 
been  serving  as  Secretary  of  State,  in  an  opposing  admin- 
istration to  the  one  wlioso  acts  he  was  trying  to  overturn 
aa  Chief  .Justice. 

In  th'i  Dred  Scott  case.  Chief  Justice  Tanev— selected  by 
General  Jackson  to  remove  the  deposits,  because  his  bitter 
pirtisanship  would  carry  him  through  where  Duaiie  halted 
and  was  removed -delivered  the  opinion  of  the  cou:t, 
whose  obiter  dicta  fanned  the  flame  of  dissension  which 
led  to  the  civil  war  through  which  the  people  have  just 
passed,  and  against  that  opinion  the  judgment  of  the 
coniitry  has  long  been  recorded. 

When  ex  parte  (iariand  was  decided,  the  country  was 
just  emerging  from  a  conflict  of  arms,  the  pjissions  and  ex- 
citement of  which  had  fouud  their  way  upon  the  tieach, 
and  some  of  the  judges,  just  coming  from  othe-r  service  of 
ilie  government  and  from  the  bar.  brought  with  theui  opi- 
nions. But  I  forbear.  I  am  treading  on  dangerous  ground. 
Time  has  not  yet  laid  itfl  softening  and  correcting  hand 
long  enough  upon  this  decision  to  allow  me  turther  to 
comment  upon  it  in  this  presence. 

Mr.  President  and  Senators,  can  it  be  said  that  the  pos- 
Eible  doubts  thrown  on  three  or  four  acts  of  Congress,  as 
to  their  constitutionality,  during  a  judicial  experience  of 
Bcventy-five  years -hardlv  one  to  a  generation— is  a  suffi- 
cient warrant  to  tiie  President  of  the  United  States  to  set 
asidj  and  violate  an3-  .act  of  Congress  whatever,  upon  the 
plea  that  he  believed  the  Supreme  Court  would  hold  it  un- 
constitutional when  a  case  involving  the  question  should 
come  b.jfore  it,  and  especially  one  much  discussed  on  its 
passage,  to  which  the  whole  mind  of  the  countrv  was 
turned  during  the  process  of  tlie  discussion,  upon  which  he 
had  argued  with  all  his  power  his  constitutional  objections, 
and  which,  after  careful  recjusideratious  had  been  passed 
over  his  veto. 

Indeed,  will  you  hear  .an  argument  as  a  Senate  of  the 
United  States,  a  majority  of  whom  vot-nl  for  that  very  bill, 
upon  its  con-titutionality  in  tlu-  trial  ot  an  executive  oiri- 
cer  for  wilfully  violaiiu^  it  before  it  had  been  doubted  by 
any  court? 

Bearing  upon  this  question,  however,  it  may  be  said 
that  the  President  removed  Mr.  Stanton  for  the  verv  pur- 
pose of  testing  the  constitutionality  of  this  law  before  tlie 
courts,  and  the  (luestion  is  asked,  will  you  condemn  him 
as  tor  a  crime  for  so  doing?  Ifthisplea  were  a  true  one, 
it  ought  not  to  avail;  but  it  is  a  s  ibterfiige.  \Ve  shall  sho-v 
you  that  he  h.as  taken  no  s.'ep  to  subuiit  the  question  t> 
anv  c  jurt,  although  more  than  a  year  has  elapsed  since  the 
pass  i;:e  of  the  act. 

Un  the  contrary,  the  President  has  recognised  ita  vali- 
dity and  acted  up  in  it  in  every  department  of  the  goveru- 
nient,  sive  in  the  War  Ut-partinent,  and  th'ro  except  ii 
regard  to  the  head  thereof  solely.  We  sli-ill  shovv  you  he 
luiu  ago  caused  all  the  I'ornis  ot  conimissious  :ai  1  o.lici  it 
bonds  of  all  the  civil  ollicers  of  the  gov.'ruui-ut  to  he  al- 
tered to  eouforin  to  its  re'iuireineut.  Ind  "i\,  the  fact  will 
not  be  denied— u.av,  in  the  very  case  of  Mr.  St  luton,  he 
Buspeiidi'd  him  luiderits  provisions,  and  .aake<l  rhis  very 
Senate,  before  whom  ho  is  now  being  tried  for  it)  viola- 
tion, to  pass  upon  the  sutiiciency  of  his  reasons  f  jr  acting 
under  it  in  3>  d'ing  according  to  its  term.";  yet,  rendered 
recKless  and  mad  by  the  i>titience  of  Congress  under  his 
usurpation  of  i>ther  powers,  and  his  disregard  of  other 
laws,  h-  boldlv  avows  in  his  letter  to  tlie  (T.-uoral  of  the 
Army  that  he  intends  to  disregard'ita  provisions,  and  auiu- 


mone  the  commander  of  the  troops  of  this  department  to 
seduce  him  trom  his  duty  so  as  to  be  able  to  command,  in 
violation  of  another  act  of  Cougi'es.s.  sufficient  military 
power  to  eiif  jree  his  unwarranted  decrees. 

The  President  knew,  or  ought  to  have  known;  his  of- 
hci.il  adiibcr,  who  now  appears  as  his  counsel,  could,  and 
did  tell  iuui,  doubtles-,  that  he  alone,  a8.\ttoriiey-L;eneral, 
could  tile  an  luforniatK.ii  in  the  nature  of  a  quo  ivarraiito 
to  dittermine  this  i|uestion  of  the  validity  of  the  lav 

Mr.  Stanton,  if  elected  from  office,'  was  without  remedy, 
because  a  series  of  decisions  has  fettled  the  law  to  be  that 
an  ejected  officer  cannot  reinstate  himsi-lf,  either  bv  (jiu) 
tcarranto,  maiviamus,  or  other  appropriate  remedy  in  the 
courts. 

If  the  President  had  really  desired  solelv  to  test  the  con- 
stitutionality of  the  law  or  his  legal  right  to  remove  Mr. 
btanton,  instead  of  liis  defiant  message  to  the  Senate  on 
theSlsf  of  February,  informing  them  of  the  removal,  but 
not  supgestiug  this  purpose  which  is  thus  shown  to  be  an 
afterthought,  he  would  have  said  in  substance:  -'•iJentle- 
iiien  ot  the  Senate,  in  order  to  teat  the  constitiitionalitv  of 
the  law  entitled  Wn  act  regulating  the  tenure  of  certain 
civil  olhces,'  whieh  I  verily  believe  to  be  unconstitutional 
and  void,  I  hav.-  issued  an  order  of  removal  of  10.  M.  Stan- 
ton from  the  odice  of  Secretary  of  the  Dep.artment  of  War. 
I  telt  myself  cuistraiiied  to  make  this  removal  lest  Mr. 
Stanton  should  answer  the  information  in  the  nature  of  a 
QUO  warranto,  whieh  I  intend  the  Attornev-Gencral  shall 
hie  at  an  early  day,  by  saving  that  he  holds  theo.ticeof 

Secretarv  of  War  by  the  ai iutment  and  authoritvof  Mr. 

Lmcolu.which  has  never  1 n  rev.kid.    Anxious  that  ;h^u-e 

shall  In;  no  collision  or  di^a^rreuieuc  lietu  ecu  the  siveral 
departments  of  the  goverunient  and  the  Executive,  I  lay 
before  the  benate  this  message,  that  the  reasons  for  ray 
action,  as  well  as  the  action  itself,  for  the  purpose  indica- 
ted, mav  meet  vour concurrence." 

Had  the  Senate  received  such  a  message,  the  represen- 
tatives ot  the  people  might  never  have  deemed  it  necessary 
to  impeach  the  President  for  such  an  act  to  ins  ire  the 
saletyof  the  country,  even  if  they  had  denied  tlie  accu- 
racy of  his  legal  position. 

On  the  contrary,  he  issued  a  letter  of  removal,  perem- 
torv  in  form,  intended  to  bo  so  in  elfect,  ordering  an  officer 
of  the  army,  Lorenzo  Thomas,  to  take  possession  of  the 
office  and  eject  tlis  incumbent,  which  he  claimed  he  would 
do  by  force,  even  at  the  risk  of  inaugurating  insurrection, 
civil  commotion  and  war. 

Whatever  may  be  the  decision  of  the  lesal  ouestion  in- 
volved when  the  ca-.'  eouies  before  the  final  judicial  tribu- 
nal, u  ho  .-li  ill  say  that  such  conduct  of  the  Executive, 
under  '.he  rireumslauces,  and  in  the  light  of  the  history  of 
ciiri-eiit  eieuts  and  his  coueomitaut  action,  is  not  in  .\n- 
dreiv  .ImJiii-,.ii  a  high  crime  and  misdemeanor?  Imagine, 
it  it  w  ere  )H.s,.ible,  the  consequence  of  a  decision  bv  the 
Senat  ■  in  the  negative— a  verdict  of  not  guilty  upon  fhis 
proposition. 

A  law  is  deliberately  passed  with  nil  the  form  of  legisla- 
tive procedure;  is  presented  to  the  President  for  his  signa- 
ture; is  returned  bv  him  to  Congress  with  his  objeetijus; 
is  thereupon  reconsidered,  and  by  a  vea  and  nay  vote  of 
three-quarters  of  the  representatives"  of  the  people  in  the 
popular  branch,  and  three-fourths  of  the  Senators  repre- 
senting the  States  in  the  higher  branch,  is  nassi'd  again, 
notwithstanding  the  veto;  is  acquiesced  in  by  tlie  Presi- 
dent—by  all  departments  of  the  government  conlorming 
thereto  for  quite  a  year,  no  court  having  doubted  its  va- 
lidity. Now  its  provisions  are  wiltuily  and  designedly 
violated  by  the  President,  with  intent  to  usurp  to  himself 
the  very  powers  whieh  the  law  was  designed  to  limit,  for 
the  purjiose  of  displacing  a  meritorious  officer  whom  the 
Senate  just  before  had  determined  ought  not  and  should 
not  be  removed;  for  which  high-handed  act  tlie  President 
is  impeaeiied  in  t  le  name  of  all  the  people  of  the  United 
States,  by  tliree-foiirths  of  the  House  ot  Representatives, 
and  presented  at  till!  bir  of  the  Senate,  and  by  the  same 
senate  that  passed  the  law;  nav,  more,  by  the  very 
Senators  who,  when  the  proceeding  came  to  their  know- 
ledge, after  a  re-deliberaiiou  of  many  hours,  solemnly  de- 
clared the  act  unlawful  and  in  violation  of  the  C'-ntitu- 
tion  ;  yet  that  act  of  usu  p  ition  is  declared  not  to  be  a  high 
lui  ■demeanor  in  office  by  iheir  soleiun  verdict  of  not  guilty 
uiion  their  oaths. 

Would  not  such  a  judgment  be  a  conscious  self-abnega- 
tion ot  the  intelligent  capacity  of  the  representatives  of 
the  people  in  Congresi  assembled  to  frame  la  .vs  for  their 
guidance  in  accordance  with  the  principles  and  terms  of 
their  Connitution.  and  frame  of  their  government? 

Would  it  not  be  a  notitication- an  invitation,  rather— 
Btaiidiiig  to  all  time,  to  anv  bold,  bad,  a-piriiig  man  to 
si/,e  the  lib-i  ties  of  the  people,  >vliich  thev  had  shown 
themselves  incapable  of  maint.ainiug  or  defending,  and 
playing  the  role  ot  a  Cesar  or  Xapole.m  here,  to  estah.ish 
a  despotism,  while  this,  the  last  and  greatest  exp  riment 
of  freedom  and  e.piality  of  right  in  the  pecqile,  tullowiug 
the  lung  line  of  buried  republics,  sink  to  its  tomb  under 
the  blows  of  usurjied  power  from  whieh  free  rep  vs,n:a- 
tive  govcrnuient  sli  ill  arise  to  tlie  li,'ht  of  a  morn  of  resur- 
reedou  never  uiore— ucvei-  mor.',  forever. 

Article  uiuLhelia  ge-  tint  Maior-Ueueral  Emory,  beiag 
in  coumaud  of  tlie  ililitarv  Department  of  Wasliiugton, 
the  Pi esidiuit  called  him  before  him  and  instructed  him 
that  the  act  of  March  2,  ls.;7.  which  provides  that  all  orders 
from  the  Pr.'sident  .-hall  be  issued  through  the  (iemu-alof 
thcA-my,  w.as  uueoiistititioiial  and  incoiisisteiit  (vitli  Ilia 
couimission.  v\  ith  intent  to  iu.liiee  C^uieral  Emorv  to  take 
orders  diriTilv  Iroui  hiuHclf  and  thus  liindi;r  the  execution 
of  the  (Jivill'.-n  ire  ai^l,  and  V)  prevent  .\Ir.  Siautou  from 
holding  his  oiiice  of  See  r.iary  of  War. 
It  the  transaction  set  forth  in  this  article  stood  alone,  we 


56 


IMPEACHMENT   OF   ANDREW  JOHNSON. 


might  well  admit  that  doubta  might  arise  as  to  the  suffi- 
ciency of  the  proof.  But  the  surroundings  are  so  pointed 
and  sisuificant  as  to  leave  no  doubt  in  the  mind  ot  an  im- 
partial man  as  to  the  interests  and  purposes  of  the  Presi- 
dent. No  one  ivonld  say  that  the  Pre.-^ident  might  not 
properly  send  to  the  commander  of  this  department  to 
make  inquiry  as  to  the  disposition  of  his  forces,  but  the 
question  is  with  what  intent  and  purpose  did  the  fresideut 
Bend  for  Genrral  J'.uiorv  at  the  time  lie  did? 

Time  here  is  an  inn'ortant  element  of  the  act.  Congress 
had  passed  an  act  in  March,  l)-:6;,  restraining  ttie  Presi- 
dent from  issuing  militarv  orders  save  through  the  General 
oftheArmv.  The  President  had  protested  against  that 
act.  On  the  12th  of  August  he  had  attempted  to  get  nos- 
session  of  the  War  Oflice  by  the  removal  ot  the  incumbent, 
but  could  only  do  bo  by  anpointiug  the  General  of  the 
Army  thereto.  Failing  in  his  attempt  to  get  full  possession 
of  the  olhce,  through  the  Senate,  he  had  determined,  as  he 
admits,  to  remove  Stanton  at  all  hazards,  and  endeavored 
to  prevail  on  the  General  to  aid  him  in  so  doing.  He  de- 
clines. Kor  that  the  respondent  quarrels  witli  him,  de- 
nounces him  in  the  newspapers,  and  accuses  him  of  bad 
faith  and  untruthfulness.  Thereupon,  asserting  his  pre- 
rogatives as  Commander-in-Chief,  he  creates  a  new  mili- 
tary Department  of  the  Atlantic.  He  attempts  to  bribe 
Lieutenaut-General  Sherman  to  take  command  of  it.  by 
promotion  to  the  rank  of  General  by  brevet,  trusting  tliat 
his  military  service?  would  compel  the  Senate  to  contirm 
him. 

If  the  respondent  can  get  a  general  by  brevet  appointed, 
ho  can  then,  by  simple  order,  put  him  on  duty  .according 
to  his  brevet  rank,  and  thus  have  a  general  of  the  army 
in  command  at  Washington,  tlirough  whom  he  can  trans- 
mit his  orders  and  comply  with  the  act  which  he  did  not 
dare  transgress,  as  he  had  approved  it,  and  get  rid  of  the 
hated  General  Grant.  Sherman  spurned  the  bribe.  The 
respondent,  not  discouraged,  appointed  Major-General 
George  H.  Thomas  to  the  same  brevet  rank,  but  Thomas 
declined. 

Wliat  stimulated  the  ardor  of  the  President  just  at  that 
time,  almost  three  vears  alter  the  war  closed,  but  just  after 
the  Senate  had  reinstated  Stanton,  to  reward  military 
service  bv  the  appointment  of  generals  by  brevet?  Why 
did  hid  zeal  of  promotion  take  that  form  and  nootlur? 
There  were  many  other  meritorious  otlicers  ot  lower  rank 
desirous  of  promotion.  The  purj  ose  is  evident  to  every 
thinking  mind.  He  had  determined  to  set  ai-ide  Grant, 
with  whom  he  had  quarreled,  either  by  force  or  fraud, 
either  in  conformity  witli  or  in  spite  of  the  act  of  Con- 
gress, and  control  the  military  power  of  the  country.  On 
the  Ist  of  February  (tor  all  these  events  cluster  nearly 
about  the  same  point  of  tiuie),  he  appoints  Lorenzo  Tho- 
mas Secretary  of  War,  and  orders  Stan  tun  out  of  tlie  oHice; 
Stanton  refo^vs  to  g"  ;  Thomas  i^  about  the  f  treets  declar- 
ing that  he  will  put  him  out  by  force— "kick  him  out"--he 
has  cansht  his  master's  word. 

On  the  evening  of  the  21st  a  resolution  looking  to  im- 
peachment is  ottered  in  the  House. 

The  President,  on  the  morning  of  the  22d,  "as  e.arly  as 
practicable,"  is  seized  w  ith  a  sudden  desire  to  know  how 
many  troops  there  were  in  Washingtiin.  What  for,  just 
then?  Was  that  all  he  wanted  to  know?  If  so,  his  j\dju- 
tant-Gcueral  could  have  given  him  the  ollieial  morning  re- 
port, which  would  have  shown  the  condition  and  station 
of  every  man.  IJut  that  w.as  not  all.  He  directs  the  com- 
mandei'  of  the  department  to  come  as  early  as  praeticald.^. 
Whv  this  haste  to  learu  the  nuuil)iT  of  troops?  Observe, 
this  oi'dcr  does  not  go  throiigli  ( uuural  i  :rant,  as  by  law  it 
ought  to  have  done.  General  Ihnory,  not  knowing  what 
is  wanted,  of  course  obeyed  the  iirder  as  soon  as  possible. 
The  Proident  asked  hiio  if  he  rciucmbered  the  conversa- 
tion \\  hich  he  had  w  ith  liiiii  w  hen  hr  hist  towk  command 
of  the  drpartiacut.  as  to  the  strength  of  the  garrison  of 
Washington  and  the  general  dispiKitiun  of  the  troops  in 
department?  Kiuory  replied  that  "he  did  distinctly;" 
that  was  last  September. 

Then,  alter  exilaiuiug  to  him  fully  as  to  all  the  changes, 
the  I're-Klent  :isked  fur  recent  ehaugcs  of  troops.  I'hnory 
denied  tliey  could  have  liei'u  made  i\  itliout  the  ord  r  going 
through  him.'aiid  then, -u  ith  snldjerly  Iraukness,  (as  he  evi- 
dently suspected  what  the  I're.-ident  was  after),  said  by 
law  no  order  coidd  come  to  him  save  through  the  General 
of  the  Armv,  and  that  had  been  a]  proved  by  the  President 
and  promulgated  in  general  order.  No.  17.  The  President 
V  islied  to  see  it.  It  was  proiluced.  (Jeneral  Emory  Bays, 
"Mr.  President,  I  will  take  it  as  a  great  favor  if  you  will 
permit  me  to  cad  your  attention  to  this  order  or  act." 

Why  a  favor  to  Emory?  Uecause  he  feared  that  ho  was 
to  be  c.allcd  upon  bv  the  President  to  do  Bomethingin  con- 
travention of  that  law.  The  President  read  it  and  said  :  — 
"This  is  not  in  accordance  with  the  Constitution  of  the 
United  States,  which  makes  me  Commander-in-Chief  of 
the  -AriiiN'  and  Navj',  or  with  the  language  of  vour  commis- 
Bion."  Emory  then  said:— "That  is  not  a  matter  for  the 
oiliccrs  to  deterioine.  There  was  the  order  seut  to  us  ap- 
proved bv  liim,  and  we  were  all  governed  by  that  order." 
He  said.  ■•.\m  I  to  understand,  then,  that  the  I'resident 
of  the  l.nitcd  States  cannot  give  an  order  but  through 
General  Grant?"  (Jeneral  Emory  then  made  the  Presi- 
dent a  short  speech,  telliug  him  that  the  oliicera  of  tlie 
army  had  been  consulting  lawyers  on  the  subject,  Keverdy 
Johnson  and  Robert  .J.  WaUer,  and  were  advised  they 
were  bound  to  obey  that  order.  Said  he,  "  I  think  it  right 
to  tell  you  the  army  are  a  unit  on  this  subject."  After  a 
Bhort  pause,  "seeing  there  was  nothing  more  to  say," 
General  Emory  left.  What  made  all  the  ofhcers  consult 
lawyers  about  obeying  a  law  of  the  United  States?  What 
influence  had  been  at  work  with  them?  The  course  of 
the  President. 


In  his  message  to  Congress,  in  December,  he  had  declared 
that  the  time  misht  come  when  he  would  resist  a  law  of 
Congress  by  force.  How  could  General  Emorv  tell  that  in 
the  judgment  of  the  President  that  time  had  not  come,  and 
hence  was  an.xious  to  assure  the  President  that  he  could 
not  oppose  the  law. 

In  his  answer  to  the  first  article  he  asserts  that  he  had 
fully  come  to  the  conclusion  to  remove  Mr.  Stanton  at  all 
events,  notwithstanding  the  law  and  the  action  of  the 
Senate;  in  other  word%  he  intended  to  make,  and  did 
make,  executive  resistance  to  the  law  duly  enacted.  The 
consequence  of  such  resistance  he  has  told  us  in  his  mos- 
Bage :— 

**«*«♦»» 

Where  an  act  has  been  passed  according  to  the  forma  of 
the  Constitution  by  the  supreme  legislative  authority,  and 
is  regularly  enrolled  among  the  public  statutes  of  the  coun- 
try. Executive  resistance  to  it,  especially  in  times  of  high 
party  excitement,  would  be  likely  to  produce  violent  colli- 
sion between  the  respective  adliereuts  of  the  two  brauchea 
of  the  government.  This  would  be  simply  civil  war,  ana 
civil  war  must  be  resorted  to  only  aa  the  last  remedy  for 
the  worst  evils. 

It  is  true  that  cases  raay  occur  in  which  the  Executive 
would  be  compelled  to  stand  on  its  rights,  and  maintain 
them,  regardless  of  all  consequences. 

He  admits,  in  aubst.ance,  th.at  he  told  Emory  that  the 
law  was  wholly  unconstitutional,  and,  in  effect,  took  away 
all  his  power  as  Commander-in-Chief.  Was  it  not  just 
such  a  law  as  he  had  declared  ho  would  resist?  Do  you  not 
believe  that  if  General  F.mory  had  yielded  in  the  least  to 
his  suggestions  the  President  would  have  offered  him  pro- 
motion to  bind  him  to  his  purposes,  as  he  did  Sherman  and 
Thomas? 

Pray  remember  that  this  is  not  the  case  of  one  gentleman 
conversiu'4  with  another  on  mooted  questions  of  law.  but 
it  is  the  President,  the  Commander-in-Chief,  "the  fountain 
of  all  honor  and  source  of  all  power"  in  the  eye  ot  a  mili- 
tary olhcer,  teaching  that  officer  to  disobey  a  law  which 
he  himself  has  determined  is  void,  with  the  power  to  pro- 
mote the  officer  if  he  finds  him  an  apt  pupil. 

Is  it  not  a  high  misdemeanor  for  the  President  to  assume 
to  instruct  the  orik-ers  of  the  army  that  the  laws  of  Con- 
gress are  net  t"  he  obeyed? 

Artieli-  ten  ,ilh  l',,s  that,  intending  to  set  aside  the  righN 
ful  aatliuiity  and  powers  of  Congress,  and  to  bring  into 
disKrace  and  contempt  the  Congress  of  the  United  States, 
and  to  destroy  confidence  in  and  to  excite  odium  against 
Congress  and  its  laws,  he,  .\ndrew  Johnson,  President  of 
the  Ijuited  States,  made  divers  spoeclies  set  out  therein, 
wliereby  he  brought  the  olhce  of  I'resident  into  contempt, 
ridicule,  and  disgrace. 

To  sustain  these  ch.arges  there  will  be  put  in  evidence 
the  short-hand  notes  of  the  reporters  iu  each  instance  who 
took  these  speeches,  or  examined  the  sworn  copies  thereof, 
and  in  one  instance  where  the  speech  was  examined  and 
corrected  by  the  private  secretary  of  the  President  himself. 

To  the  charges  of  this  article  the  respondent  answers 
that  a  convention  of  delegates  (whom  he  does  not  say) 
sat  in  Pliiladelphia  for  certain  political  purposes  men- 
tioned, and  aiipointed  a  committee  to  wait  upon  the  re- 
spondent as  President  of  the  United  States;  that  they 
were  received,  and  their  Chairman,  the  Hon.  Keverdy 
Johnson,  then  and  now  a  Senator  of  the  United  States, 
addressed  the  respondent  in  a  speech,  a  cojiy  of  which  the 
the  respondent  believes  is  from  a  substantially  correct  re- 
port, is  made  a  part  of  the  answer;  that  the  respondent 
made  a  reply  to  the  address  of  the  committee.  While, 
however,  he  gives  us  in  his  answer  a  copy  of  the  speech 
made  to  him  by  Mr.  Heverdy  Johnson,  taken  from  a 
newspaper,  he  wholly  omits  to  give  us  an  authorized  ver- 
sion of  his  own  speech,  alirmt  w  hich  he  may  be  supposed 
to  know  quite  as  much,  aud  thus  saved  us  some  testimony. 
He  does  not  admit  that  the  extracts  from  his  speech  m 
the  articles  are  correct,  nor  does  he  deny  that  they  are  so? 

In  regard  to  the  speech  at  Cleveland,  he  again  does  not 
admit  that  the  oxtrncts  correctly  or  justly  present  hia 
sjxech ;  but  again  he  does  not  deny  that  it  does  so  far  as 
the  same  is  set  oui;. 

As  to  the  speech  at  St.  Louis,  he  does  not  deny  that  he 
made  it;  says  only  that  he  does  not  admit  it,  and  requires, 
in  each  case,  that  the  whole  speech  shall  be  proved.  In 
that,  I  beg  leave  to  assure  him  aud  the  Senate,  hia  wishes 
shall  be  gratified  in  their  fullest  fraction.  The  Senate 
shall  see  the  performance,  so  far  as  is  in  our  power  to 
photograph  the  scene  by  evidence,  on  all  those  occasions, 
and  shall  hear  every  materal  word  that  he  said. 

llis  defense,  however,  to  the  article  is  that  "he  felt  him- 
self in  dut3'  bound  to  express  opinions  of  and  concerning 
the  public  char.acter,  conduct,  views,  purposes,  motives 
and  tendencies  of  all  men  engaged  in  the  public  service,  as 
well  iu  Congress  as  otherwise,"  "and  that  for  anything^  ho 
mav  have  said  on  either  of  these  occasions  ho  is  jiistihed 
under  the  constitutional  right  of  freedom  of  opinion  and 
freedom  of  speech,  aud  is  not  sul>jeet  to  greater  iuquisi- 
tiiui.  impeachment  or  inculpation  in  any  manner  or  form 
whatsover."  He  denies,  honever,  that  by  reason  of  any 
matter  in  said  article  or  its  specification  alleged  he  has  said 
or  done  anj'thing  indecent  or  unbecoming  in  the  Chief 
Magistrate  of  the  United  States,  or  tending  to  bring  his 
high  othce  into  contempt,  ridicule  or  disgrace. 

The  issue,  then,  hiially,  is  this:— That  those  utterances 
of  his,  in  the  manner  aud  form  in  which  they  are  alleged 
to  have  been  made,  aud  under  the  cireumstanees  and  at 
the  time  the_v  were  made,  are  deecut  and  becoming  the 
President  of  the  L'nited  States,  and  do  not  tend  to  bring 
the  oliice  into  lidicide  aud  disgrace. 


IMPEACHMENT   OF   ANDREW  JOHNSON. 


5T 


We  accept  the  issues.    They  are  tivo :— 

First.  Thiit  he  has  the  rii;ht  to  say  what  he  did  of  Con- 
gress in  thi'  cXLTciae  of  freedom  of  speech;  and,  second, 
that  what  hi;  did  say  in  those  speeches  was  a  highly  Sgen- 
tlemanliko  and  proper  performance  in  a  citizen,  and  still 
more  becoming  in  a  President  of  the  United  States. 

Let  us  lirst  consider  the  graver  matter  of  the  assertion  of 
the  right  to  cast  contumely  upon  Congress ;  to  denounce 
ita3  a  "bod V  hanging  on  the  verge  of  the  government;" 
'•pretending  to  be  a  Congress  when  in  fact  it  \vas  not  a 
Congress;"  "a  Congress  pretending  to  be  for  the  Union, 
when  its  every  step  and  act  tended  to  perpetuate  di.s- 
nnion,  and  make  a  disruption  of  the  States  luevitable ;" 
"a  Congress  in  a  minority  assuming  to  exercise  a  power 
which,  if  allowed   to   be  consummated,  would  result  in 


which  gave  origin  to  another  rebellion ;"  "a  Congress  upon 
whose  skirts  was  every  drop  of  blood  that  was  shed  in  the 
Kew  Orleans  riots." 

You  will  find  these  denunciations  had  a  deeper  meaniuq 
than  mere  expressions  of  opinion.  It  may  be  taken  as  an 
axiom  in  the  affairs  of  nations  that  no  usurper  has  ever 
seized  upon  the  legislature  of  his  country  until  he  has 
familiarized  the  people  witli  th.;  possibility  of  so  doing  by 
vituperation  and  decrying  it.  Denunciatory  attacks  upon 
the  legislature  have  always  preceded;  slanderous  abuse 
of  the  individuals  composing  it  have  always  accom- 
panied a  seizure  by  a  despot  of  the  legislative  power  of  a 
country. 

Two  memorable  examples  in  modern  history  will  spring 
to  the  recollection  of  every  man.  Before  Cromwell  drove 
out  by  the  biivonot  the  rarliament  of  England,  he  and  his 
partisans  had  'denounced  it,  derided  it,  decried  it  and  de- 
famed it,  and  thus  brought  it  into  ridicule  and  contempt. 
He  vilified  it  with  the  same  name  which  it  is  a  siguiticaut 
fact  the  partisans  of  Johnson,  by  a  coucerted  cry,  applied 
to  the  Congress  of  the  United  States  when  he  commenced 
hia  memorable  pilgrimage  and  crusade  against  it.  It  is  a 
Btill  more  eisninc.ant  fact  that  (the  justitieation  made  by 
Cromwell  and  by  Johnson  for  setting  aside  the  authority 
of  rarliament  and  Congress,  respectively,  ^vas  precisely 
the  s.ame,  to  wit :  that  they  were  elected  by  part  of  the 

When  Cromwell,  bv  his  soldiers,  finally  entered  the  hall 
of  Parliament  to  disperrfc  its  members,  he  attempted  to 
cover  the  enormity  of  his  usurpation  by  deuouncim?  this 
man  personallv  as  a  libertine,  that  as  a  drunkard,  another 
as  the  betrayer  of  the  liberties  of  the  people.  Johusou 
started  out  on  precisely  the  same  course,  but  forgettiug  the 
parallel  too  earlv  he  proclaims  this  patriot  an  assassin 
tliat  statesman  a  traitor;  threatens  to  hang  that  man 
whom  the  people  dolisht  to  honor,  and  breathes  out 
"threatenings  and  slaughter"  against  this  man  whose  ser- 
vices in  the  cause  of  human  freedom  has  made  his  name  a 
household  word  wherever  the  language  is  spoken.  There 
is,  however,  an  appreciable  difference  between  CromwiU 
and  Johnson,  and  there  is  a  like  difference  in  the  results 
accomplished  by  each.  .  „ 

When  Bonaparte  extinguished  the  legislature  of  France, 
he  waited  until  tlirough  his  press  and  his  partisans,  and  by 
his  own  denunciations,  he  brought  its  authority  mto  dis- 
grace and  contempt;  and  when,  tinally,  he  drove  the  coun- 
cil of  the  nation  from  their  chamber,  like  Crounvell,  he 
justified  himself  by  personal  abuse  of  the  individuals  them- 
selves as  they  passed  by  him. 

That  the  attempt  of  Andrew  Johnson  to  overthrow  Con- 
gress has  failed,  is  because  of  the  want  of  ability  and 
power,  not  of  malignity  and  will.  _ 

We  are  too  apt  to  overlook  the  danger  which  may  come 
from  words:—  .,  ,.„ 

"We  are  inclined  to  say  that  is  only  talk— wait  till  some 
act  is  done,  and  then  it  wiU  be  time  lo  move.  But  words 
may  be,  and  sometimes  are,  things— living,  burning  things 
that  set  a  world  on  fire."  ,     ,     , 

As  a  most  notable  instance  of  the  power  of  words,  look 
at  the  inception  of  the  Rebellion  through  which  wo  have 
just  passed.  For  a  quarter  of  a  century  the  nation  took  no 
notice  of  the  talk  of  disunion  and  Secession  which  was 
heard  in  Congress  and  on  the  "stump"  until  in  the  Soutli  a 
generation  was  taught  them  by  word,  and  the  word  sud- 
denly burst  forth  into  terrible,  awful  war.  Does  any  one 
doubt  that  if  J,ackson  had  hanged  Calhoun  in  1832  for 
talking  nullification  and  Secession,  which  was  embryo 
treason,  the  cannon  of  South  Carolina  agaiust  Fort  Sumter 
would  never  been  heard  with  all  their  fearful  and  de.idly 
consetiuences?  Nay,  more;  if  the  United  States  olUcers, 
Senators,  and  Representatives,  had  been  impeached  or  dis- 
qualiried  from  olhce  in  1832  for  advocating  Secession  on 
the  "stump."  as  was  done  in  1863  by  Congress,  then  our 
sons  and  brothers,  now  dead  in  battle,  or  starved  lu  pri- 
son, had  been  alive  and  happy,  and  a  peaceful  solution  of 
the  que-itiou  of  slavery  had  been  found. 

Does  any  one  doubt  that  if  the  intentions  of  the  respond- 
ent could  have  been  carried  out,  and  bis  denunciations 
had  weakened  the  Congress  in  the  affections  of  the  jieople, 
BO  that  those  who  had  in  the  North  sympathized  with  tlio 
Kebellion  could  have  elected  such  a  minority  even  of  the 
Representatives  to  Congress  as.  together  with  those  sent 
up  from  the  governments  organized  by  Johnson  iu  the  re- 
bellious States,  thev  should  have  formed  a  inajoritv  of 
both  or  either  House  of  Congress,  that  the  President 
would  have  recognized  such  body  as  the  legitimate  Con- 
gress, and  attmnpted  to  carry  out  its  decrees  by  the  aid  of 
the  army  and  navy  and  the  Treasury  of  the  L  nited 
States,  over  u  hirh  ho  now  claims  sucli  unlie;ird-of  aud 
illimitable  powers,  and  thus  lighted  the  torch  of  civil  war:' 

lu  all  c^rucituesu,  Sjuatora,  I  call  each  one  of  you,  upon 


his  conscience,  to  say  whether  he  does  not  believe,  by  guch 
preponderance  of  evidence  drawn  from  the  acts  of  the  re- 
spondeut  since  ho  has  been  in  ot'tice.  that  if  the  people  had 
not  been,  as  they  ever  have  been,  true  .and  loyal  to  their 
Congress  and  themsulves,  such  would  not  have  been  the 
result  of  these  usurpations  of  power  in  the  Executive. 

Is  it.  indeed,  to  be  seriously  argued  here  that  there  la  a 
constitutional  right  in  the  President  of  the  United  States, 
who,  during  his  olficial  life,  can  never  lay  aside  his  official 
character  to  deiiou3ci>,  malign,  abuse,  ridicule  and  con- 
temn, openly  and  publicly,  the  Congress  of  the  United 
States— a  co-ordinate  branch  of  the  government. 

It  cannot  fail  to  be  observed  that  the  President  (shall  I 
dare  to  say  his  counsel,  or  are  thej'  compelled  by  the  exi- 
gencies of  their  defense,)  have  deceived  themselves  as  to 
the  gravamen  of  the  charge  in  this  article?  It  does  not 
rai'^e  the  question  of  freedom  of  speech,  but  of  propriety 
and  decencN'  of  speech  aud  conduct  in  a  high  officer  of  the 
government. 

Andrew  Johnson,  tho  private  citizen,  as  I  may  reve- 
rently hope  and  trust  he  soon  will  he,  has  the  full  con- 
stitutional right  to  think  and  speak  what  he  pleases; 
in  the  manner  he  pleases,  and  whiTC  he  pleases,  provided 
ahvays  he  does  not  bring  himself  within  the  purview  of 
the  common  law  offenses  of  being  a  common  railer  and 
brawler,  or  a  common  scold,  whicli  ho  may  do  (if  a  malo 
person  is  ever  liable  to  commit  that  crime) ;  but  the  dig- 
nity of  station,  the  proprieties  of  position,  the  courtesies  of 
ollice,  all  of  which  are  a  part  of  the  common  law  of  the 
land,  require  the  President  of  the  United  States  to  observe 
that  gravity  of  deportment,  that  fitness  of  conduct,  that 
appnipriateness  of  demeanor,  and  those  amenities  of  be- 
haviur  «  bi.'h  arc  a  part  of  his  high  olhci.al  functions. 

He  stamls  before  the  youth  of  the  country  the  exemplar 
of  all  that  is  of  worth  in  ambition,  and  all  that  is  to  be 
sought  iu  aspiration;  he  stands  before  the  men  of  tha 
countrv  as  the  crave  magistrate  who  occupies,  if  he  doea 
not  fill,  the  place  once  occupied  by  Washington;  nay,  far 
hi.?lier  aud  of  greater  consequence,  he  stands  before  the 
World  as  the  representative  of  free  institutions,  as  tho 
type  of  a  man  whom  the  suffrages  of  a  freo  people  have 
chosen  as  their  chief.  lie  should  be  the  living  evidence 
of  how  much  better,  higher,  nobler,  and  more  in  the 
image  of  God  is  tho  elected  ruler  of  a  free  peoplethan 
a  hereditary  monarch  coming  into  power  by  the  accident 
of  birth;  and  when  he  disappoints  all  these  hopes  and  all 
these  expectations,  and  liecoraes  the  ribald,  scurrilous 
blasphemer,  bandying  epithets  and  taunts  with  a  jeering 
mob,  shall  he  be  heard  to  say  that  such  conduct  is  not  a 
liigh  misdcnieanor  in  office?  Nay,  that  disappointing  the 
hopes,  causing  the  cheeks  to  burn  with  shame,  exposing  to 
the  taunts  aud  ridicule  of  every  nation  the  good  name  and 
fame  of  the  chosen  institutions  of  thirty  millions  of  people,  is 
it  not  the  highe.st  possible  crime  aud  mi-demeanor  in  office? 
and  under  the  circumstances,  the  grav.amen  of  these 
charges?  The  words  are  not  alleged  to  bo  either  false  or 
defamatory,  because  it  is  not  within  the  power  of  any  man, 
however  high  his  olficial  position,  in  effect  to  slander  the 
citizens  of  the  United  States,  in  the  ordinary  sense  of  that 
word,  so  as  to  call  on  Congress  to  answer  as  to  truth  of  the 
accusation.  \Ve  do  not  go  in,  therefore,  to  any  question  of 
truth  or  falsitv.  We  rest  upon  the  scandal  of  the  scene. 
We  would  as  soon  think,  in  the  trial  of  an  indictment 
against  a  termagant  as  a  common  scold,  of  summoning 
witnesses  to  prove  that  what  she  said  was  not  true.  _  It  is 
tlie  noise  and  disturbance  in  the  neighborhood  that  is  tho 
offense,  aud  not  a  question  of  the  provocation  or  irritation 
which  causes  the  outbreak. 

At  the  risk  of  being  almost  offensive,  but  protesting  that 
if  so  it  is  not  my  fault,  but  that  of  the  person  whose  acts  I 
am  describing,  let  me  but  faintly  picture  to  you  the  scene 
at  Cleveland  and  St.  Louis. 

It  is  evening ;  tho  Presdent  of  the  United  States  on  a 
journey  to  do  homage  at  the  tomb  of  an  illustrious  states- 
man, accompanied  by  the  head  of  the  Army  and  Navy 
and  Secretary  of  State,  has  arrived  in  the  great  central 
city  of  the  continent.  He  has  been  welcomed  by  the  civic 
authorities.  He  has  been  escorted  by  a  procession  of  the 
benevolent  charitable  societies,  aud  citizens  and  soldiers  to 
his  hotel.  He  has  returned  th.anks  iu  answer  to  an  address 
of  the  Mayor  to  the  citizens  who  have  received  hun.  The 
hospitality  of  tho  city  has  provided  a  banquet  for  him  and 
his  suite,  when  ho  is  again  expected  to  address  tlie  chosen 
guests  of  the  city,  where  all  things  may  bu  conducted  ia 
decency  and  in  order. 

While  he  was  resting,  as  one  would  have  supposed  he 
would  have  to  do,  from  the  fatigues  of  the  day,  a  noisy 
crowd  of  men  aud  boys,  washed  aud  unwashed,  drunk  and 
sober,  black  and  white,  assemble  iu  the  street,  who  make 
night  hideous  by  their  bawling:  quitting  the  drawing- 
room  without  tlio  advice  of  his  friends,  the  President  of 
tho  United  Slates  rushes  forth  on  to  the  balcony  of  tlie 
hotel  to  adilress  what  proves  to  have  been  a  mob.  and  this 
lie  calls  in  his  answer  a  "fit  occasion  on  which  ho  has  held 
to  the  high  duty  of  expressing  opinions  of  and  concerning 
the  legislation  of  Congress-  proposed  or  completed,  in  re- 
spect of  its  wisdom,  expedienc3',  justice,  worthiness,  ob- 
jects, purposes,  aud  pubUc  aud  political  motives  and  ten- 
dencies. 

Observe  now,  upon  this  fit  occasion,  like  in  all  respects  to 
that  at  Clovclaud,  when  the  President  is  called  upim  by  the 
constitutional  requirements  of  his  ollice  to  explain  "the 
evidence,  expediency,  justice,  worthiness,  objects,  purposes 
and  tendencies  of  the  acts  of  Congress,"  ivhat  hi;  savs  and 
tho  manner  in  which  he  says  it.  Does  he  speak  with  tho 
gravity  of  a  Marshall  when  expounding  constitutional  law? 
Docs  he  use  the  polished  sentences  of  a  Wirt?  Or,  failing 
iu  these,  which  mav  he  his  mist'ortune,  does  he,  iu 
plain  homely  words  of  truth  and  soberness,  endeavor  to 
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instruct  the  men  and  youth  before  hira  in  their  d  ity  to 
obey  the  laivs  and  to  reverence  their  rulers,  and  to  prize 
their  inatituti in?  of  government?  Although  he  may 
have  been  mi-takon  in  the  aptness  of  the  occasion  for 
Biich  didactic  in^triictions,  Ftill  good  teaching  is  never 
thrown  a\va3'.  He  shows,  however,  by  his  lancuage,  aa 
he  had  shown  at  Cleveland,  that  he  meant  to  ad:ipt  hira- 
Bclf  to  the  occasion,  lie  had  hardly  opened  hia  mouth,_  aa 
we  shall  show  you,  when  some  one  in  the  crowd  cried, 
"How  about  our  British  subjects?" 

The  Chief  Executive,  aupportad  by  hia  Secretary  of 
State,  BO  that  all  the  foreign  relations  and  diplomatic  ser- 
vice were  fully  represented,  with  a  dignity  that  not  even 
his  conn  el  can  appreciate,  and  with  an  amenity  which 
must  have  delighted  Downing  street,  ansivera;— "W'e  will 
attend  to  John  Bull  after  awhile,  so  far  as  that  ia  con- 
cerned." Tlie  mob,  ungrateful,  receive  tliia  bit  of  expres- 
Bion  of  opinion  upon  the  justice,  worthiness,  objects,  pur- 
poaes  and  public  and  pnliticRl  motives  and  tendencies  ot 
our  relations  with  the  Kingdom  of  (Jreat  Britain,  as  they 
fell  from  the  honored  lips  of  the  President  of  the  Unitrd 
States,  with  laughter,  and  tho  more  unthinking,  with 
cheers. 

Having  thus  disposed  of  our  diplomatic  relations  with 
the  first  naval  and  commercial  nation  on  earth,  the  Presi- 
dent next  proceeds  to  instruct  in  the  manner  aforesaid 
and  for  the  purpose  aforesaid  to  this  noisy  mob,  on  tlie 
subject  of  the  riots,  upon  which  his  answer  saj's,  "it  is  the 
constitutional  duty  of  the  Predident  to  express  opinion  for 
the  purposes  aforesaid."  A  voice  calls  out  "New  Orleans! 
— go  on!"  After  a  graceful  exordium,  the  President  ex- 
presses hia  liigh  ojiiniou  that  a  maasacre,  whereiu  his  par- 
doued  and  unpardoned  Rebel  associates  and  friends  de- 
liberately shot  down  and  murdered  unarmed  Union  men 
without  provocation— even  Horton,  the  minister  of  the 
living  God,  aa  his  hands  were  raised  to  the  Priuce  of 
Peac  %  praving,  in  the  language  of  the  gre:it  martyr:— 
"Father,  forgive  them,  for  they  know  not  what  they  do!" 
— was  the  result  of  tlie  laws  passed  by  the  b-iiislative  de- 
partment of  j'our  government  in  the  word3  following,  that 
18  to  say— 

"If  you  will  take  up  the  riot  at  New  Orleans,  and  trace 
it  back  to  its  source,  or  to  its  immediate  cause,  j'ou  will 
find  out  who  was  responsible  for  the  blood  that  was  shed 
there. 

"If  you  take  up  the  riot  at  New  Orleans,  and  take  it  back 
to  the  Uadical  Conc!resa— ." 

This,  aa  we  might  expect,  was  received  by  the  mob,  com- 
posed, doubtless,  in  large  part  of  unrepentant  licb  1-,  with 
great  chei-ring,  and  criea  of  "Bully!"  It  was  "Ijully"  for 
them  to  l.'aru,  on  the  authoritv  of  the  I'r.'sid.'ut  of  the 
United  .States,  that  they  might  shoot  down  Union  luen  and 
patriots  and  lay  the  sin  of  the  murder  upon  the  Cougi-ess 
of  the  United  States!  And  thia  was  another  bit  of  opinion, 
which  the  counsel  say  it  was  tho  high  duty  of  the  Pre-i- 
den*  to  expres-iupou  the  justice,  the  worthiness,  objects, 
"purpose^  and  public  political  motivea  and  teudencen-s  (jf 
the  legislation  of  your  Congresa."  After  some  furthi-r  de- 
bate witli  till-  uiob  someone,  it  seems,  had  called  "Traitor." 

The  Pre.'ideut  of  the  United  States,  on  this  lilting,  con- 
Btitiitional  occa'ion,  immediately  took  this  as  personal, 
and  replica  to  it:— "Now,  my  countrvmea,  it  ia  very  eaay 
ro  indulge  in  epithets;  it  is  very  easy  to  call  a  man  a 
Judas,  aud  cry  out  traitor ;  but  when  he  ia  called  upv)n  to 
give  argu!uent.s  aud  facts  ho  ia  very  often  found  wanting." 

What  were  the  "facts  that  were  found  wanting,"  which, 
in  the  mind  of  the  Preaident,  prevented  him  from  being  a 
Judaa  Iscariot?  He  ahall  state  the  wanting  facts  in  his 
own  language  on  thia  occasion,  when  he  is  exercising  his 
high  constitutional  prerogative. 

"Judas  Iscariot!  Judaa!  There  was  a  Judaa  once; 
one  of  the  twelve  Apoatles.  Oh!  yes;  the  tvelve  Apo-tlea 
had  a  Christ.  (.4.  voice,  'and  a  Sloscs  too;'  great  laugh- 
ter.) Tlie  twelve  Apostles  had  a  t;iirist.  and  he  never 
could  have  hid  a  Judaa  unless  he  had  hid  the  twelve 
Apostles.  If  I  have  played  the  Judas,  who  has  been  my 
Christ  that  I  have  plaved  the  .luda?  with?  Was  it  Thad. 
Stevens?  Was  it  Wendell  Phillips?  Was  it  Charles 
Sumner?" 

If  it  were  not  that  the  blasphemy  shocka  us,  wo  should 
g.ather  from  iiU  this  that  it  dwelt  in  the  mind  of  the  Presi- 
dent of  the  United  States,  that  the  only  reason  why  ho 
waa  not  a  Judas  was  that  he  had  not  been  able  to  find  a 
Christ  towards  whom  to  play  the  Judas. 

It  would  appear  that  this  "opinijn,"  given  in  pursu- 
ance of  his  constitutional  olillgation.  was  received  with 
cheers  and  hisses.  Wlieth^r  the  cte'ers  were  that  certain 
patriotic  persons  named  by  him  might  be  hanged,  or  the 
hissing  w:i3  because  of  the  inability  of  the  President  to 
plav  the  part  of  Judas,  for  the  reasons  before  stated,  1  am 
Borry  to  sav  the  evidence  will  not  inform  u.s. 

Hia  answer  makes  tho  President  say  that  it  is  his  "duty 
to  express  opinions  couccrning  the  public  chara-ters,  and 
the  condiet,  views.  purpo-<es,  objects,  motivea  ;ind  tenden- 
ciea  of  all  men  engaged  in  the  public  service." 

Now,  aa  "the  character,  motives,  tendencies,  purposea, 
objecta  and  views  of  Judaa  alone  had  opinions  expressed" 
about  them  on  thia  fit  occasion  (altJiough  he  seemed  to  di'- 
sire  to  h:ive  some  others,  whose  names  he  mentioned, 
hanged).  I  shall  leave  his  counsel  to  inform  you  what  were 
the  public  services  of  .Judas  Iscariot,  to  say  notliing  of 
Moses,  which  it  waa  the  constitutional  duty  aud  right  of 
the  President  of  the  United  States  todise:is6  on  this  par- 
ticularly "Mt  occasion." 
But  1  will  not  pursue  this  revolting  exhil^ition  any  fur- 

I  will  onlv  show  vou  at  Cleveland  ho  crowd  .and  the 
Presidcuitof  the  United  States,  in  the  'larkness  of  night, 
baudj-ing  epithets  with  each  other,  crying:— "iliud  your 


dignity.  And}- ;"  "Don't  get  mad,  Andy;"  "Bully  for  you, 
Andy." 

I  hardly  dare  shock,  aa  I  mnat,  every  sense  of  propriety 
by  calling  your  attention  to  the  President's  allusion  to  the 
death  of  the  sainted  martyr,  Lincoln,  as  the  means  by 
which  he  attained  his  otlice;  and  if  it  can  bo  justified  in 
any  man,  public  or  private,  I  am  entirely  mistaken  in  tlie 
commonest  properties  of  life.  The  President  shall  tell  his 
own  story  :— 

"There  waa  two  years  ago  a  ticket  before  you  tor  the 
P.'-esidency.  I  was  placed  upon  that  ticket  with  a  distil*, 
guished  citizen  now  no  more.  (V^oices— 'It's  a  pity!'  'Too 
bad!'  'Unfortunate!')  Yes;  I  know  there  are  some  who 
sav 'unfortunate!'  Yes;  unfortunate  for  some  that  God 
riles  on  hi^h  and  deals  in  justice.  (Cheers.)  Yes,  unfoi- 
tunate ;  tlie  waj'B  of  I'rovidcnce  are  mysterious  and  in- 
comprehensible, controlling  all  who  exclaim  'unfortu- 
nate.' " 

Article  11  charges  that  the  President  having  denied  in  a 
public  apeecli  on  the  ISth  of  August,  1866,  at  Washington, 
that  the  Thirty-ninth  Congresa  was  authorized  to  exercise 
legislative  power,  and  denying  that  the  legislation  of  said 
Congresa  was  valid  or  obligatory  upon  him,  or  that  it  had 
power  to  propose  certain  ainendmenta  to  the  Constitution, 
did  attempt  to  prevent  the  execution  of  the  act  entitled 
"An  act  liegulating  the  Tenure  of  Certain  Civil 
Otlices."  by  unlawfully  attempting  to  devise  means 
by  which  to  prevent  Mr.  Stanton  from  resuming 
the  functions  of  the  otlice  of  Secretary  of  the  Depart- 
ment of  War,  notwithstanding  the  refusal  of  the 
Senate  to  concur  in  hia  suspension,  and  that  he  also  con- 
trived means  to  prevent  the  execution  of  an  act  of  .March  2, 
1867,  which  provide?  that  all  military  orders  shall  be  issued 
through  the  General  of  the  Army  of  the  United  States ;  and 
also  another  act  of  the  same  2d  of  March,  commonly  known 
as  the  Reconstruction  act.  To  sustain  tliia  charge  proof 
will  be  given  of  his  denial  of  the  authority  of  Congress,  aa 
charged;  also  his  letter  to  the  General  of  the  Array,  in 
whicii  he  admits  that  he  endeavored  to  prevail  on  him,  by 
promises  of  pardon  and  indemnity,  to  disobey  tho  require- 
meiita  of  the  Tenure  of  Oihce  act,  and  to  hold  the  ottice  of 
Secretary  of  War  against  Mr.  Stanton  after  he  had  been 
reinstated  by  the  Senate;  that  hechided  the  General  tor 
not  acceding  to  his  rei:|uest,  and  declared  that  had  he 
known  that  he  (Grant)  would  not  have  acceded  to  his 
wishes,  he  would  have  taken  other  means  to  prevent  Mr. 
Stanton  from  resuming  his  oHice;  hia  admissiona  in  his 
answer,  was  that  hia  purpose  was.  from  tho  first  Buapen- 
sion  of  Mr.  Stanton,  on  .\uguat  12,  1867.  to  oust  him  trom 
his  otlice,  notwithstanding  tho  decision  of  the  Senate 
under  the  act ;  his  order  to  General  Grant  to  refuse  to  re- 
cognize any  order  of  .Mr.  Stanton  purporting  to  come  from 
himself  after  he  waa  so  reinstated,  and  his  crder  to  Gene- 
ral Thomas,  as  an  olhcer  of  the  army  of  the  United  States, 
to  t:ike  possession  of  tho  War  Ot'hce,  not  transmitted,  as 
it  should  have  been,  through  the  General  of  the  Army; 
and  the  deelarationa  of  General  Tiiomas  that,  as  an  oliicer 
of  the  Array  of  the  United  State,  he  felt  bound  to  obey 
the  Old  Ts  of  the  Commander-in-Chief. 

To  prove  further  the  purpose  and  intent  with  which  hia 
declarations  were  made,  and  hia  denial  of  tlr;  power  of 
Congresa  to  propose  amendment-!  to  the  CouHtitutiou  as 
one  of  the  means  employed  by  him  to  prevent  the  exe- 
cution of  the  acts  of  Congress,  we  shall  show  he  has  op- 
posed and  hindred  the  pacification  of  the  country  and 
the  return  of  the  insurrectionarv  States  to  the  Union,  and 
has  advised  the  Legislature  of  the  State  of  Alabama  not 
to  adopt  the  Constitutional  .\mendment,  known  aa  the 
fourteenth  article,  when  appealed  to  to  know  if  it  was 
best  for  the  Legislature  so  to  do,  and  thia.  to.  after  that 
amendaient  had  been  adopted  by  a  mai.jrity  of  the 
loval  State  Loitislaturea,  and  after,  in  the  election  oi 
18'6),  it  had  been  suatalned  by  an  overwhelming  majo- 
ritv  of  the  loval  people  of  the  United  States.  I  do  not  pro- 
pose^ eoiuuieut  further  on  this  article,  because,  if  tho  Se- 
nate shall  have  d.eided  that  all  tlie  acts  charged  in  the 
precediir.;  ar;i  Irs  are  justiiied  bv  law,  then  so  large  a  part 
of  the  iuleut  aud  purposes  with  which  the  respondent  is 
charged  in  tliis  arlielo  would  fail  of  proof,  that  it  would  bo 
diliieult  to  sav  whether  he  might  not,  with  e'lual  iinpu- 
nits-,  violate  the  laws  known  as  the  Keconatruction  acts, 
which  in  hia  message  he  declarea  "as  pi  .inly  unconstitu- 
tional as  nnv  that  can  be  inaugurated."  If  that  be  SO, 
whv  should  lie  not  viol.ate  them?  If,  therefore,  the  judg- 
ment of  the  Senate  sh.all  sustain  us  upon  the  other  arti- 
cles, we  shall  take  judgment  upon  thia  by  confession,  as 
the  respondent  declares  in  the  same  message  that  he  doej 
not  intend  to  execute  them.  ,        ,  .  , 

la  it  wonderful  at  all  that  such  a  speech,  which  seems  to 
have  been  unprovoked  and  coollv  uttered,  should  have  eli- 
cited the  sinde  response  from  the  crowd,  "Bully  for  you?" 

I  go  no  further.  I  might  follow  thia  orf nauxmin.  I  grant 
tho  President  of  the  United  States  further  upon  tins  dis- 
graceful scene  tho  mercy  of  mv  silence.  Tell  me,  now, 
who  can  read  tliis  account  cf  this  exhibition,  .and  reflect 
that  tho  result  of  our  institutions  of  government  has  been 
to  pla"!^  such  a  man,  so  lost  to  decency  and  propriety  of 
cunduct,  vo  unfit,  in  the  high  office  of  ruler  of  this  nation. 
without  blushing  and  hanging  his  head  in  shame  aa  the 
finger  of  ;corn  aud  contempt  for  republican  democracy  la 
pointed  at  him  by  some  advocate  of  monarchy  in  the  old 

What  answer  have  vou  when  an  mtelligent  foreigner 
says,  "Look!  s^'c!  this  is  the  cidiuiuatiou  of  the  ballot  un- 
restrained in  the  hands  of  afree  people  iu  acouiitry  where 
anv  man  mav  aspire  to  the  ollico  of  Preaident.  la  not  our 
government  of  an  hereditary  king  or  emperor  a  better  one, 
where  at  least  our  aoveieign  is  born  a  gentleman,  than  to 
have  Buch  a  tiling  as  this  for  a  ruler?" 
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Yes,  we  have  an  ansn-er.  We  can  say  this  man  was  not 
the  choice  ol  the  people  for  the  I'residentot  the  L cited 
States.  He  was  thrown  to  the  surface  by  the 
whirlpool  of  a  civil  war,  and  carelcesly,  we  giant,  was 
elected  to  the  Fecond  place  in  the  governuunt,  with- 
out thoiisht  that  he  might  ever  fill  the  firstliy  murder 
most  fuul,  he  suceeedcd  to  the  Presidmicy,  nnd 
is  the  elect  of  an  assassin  to  that  high  olhce,  and 
not  of  the  ncople.  "It  was  a  grievous  fault,  and  pnevously- 
have  we  answered  it;"  but  let  me  tell  you,  oh,  advocate  of 
luonarchv,  tiuit  our  form  of  goveriuent  gives  us  a  reiiiedy 
for  such  luiaf.'ilune,  ivhich  yours,  with  its  divine  right  of 
kiugs,  does  nut.  We  can  remove,  as  we  aie  about  to  do, 
from  the  olli.r  ho  has  disgraced,  by  the  sure,  safe  and  con- 
Btitutional  uRthod  of  impeachment;  while  your  king,  if 
he  becomes  a  buffoon,  or  a  jester,  or  a  tyrant,  can  only  bo 
displaced  througli  revolution,  bloodshed  and  civil  war. 
'J  his— this,  oh  monarchist!  h  the  crowning  glorv  of  our  in- 
Btitutions;  because  of  \vhich,  if  for  no  other  reason,  our 
form  of  government  claims  precedence  over  all  other  go- 
vernments of  the  earth.  ,   ,       .^,      „    •! 

To  the  bar  of  this  hi«h  tribunal,  invested  with  all  its 
great  powers  and  duties,  the  House  of  Kcpresentativea 
has  brouglit  the  Pres^ident  of  the  United  States  by  thp 
most  solemn  form  of  accusation,  charging  hiiu  with  high 
crimes  and  misdemeanors  in  oflice,  as  set  forth  in  the 
several  articles  which  I  have  thus  feebly  presented  to 
your  attention.  Now,  it  seems  necessary  that  1  should 
briefly  touch  upon  and  bring  freehlv  to  your  reuiembrance 
the  history  of  some  of  the  events  of  his  administration 
of  a«airs  in  high  oilice,  in  order  that  the  intents  with 
whirh  and  the  purposes  for  wliich  the  respoudeut  com- 
mitted the  acts  alleged  against  him  may  be  fully  under- 
stood. ,  .  .  . 

Upon  the  first  reading  of  the  articles  of  impeachment, 
the  question  might  have  arisen  in  the  miud  of  some  Sena- 
tor, why  are  the.-e  acts  of  tlie  President  ouly  presented  by 
the  House,  wlieii  history  iuforms  us  that  otliers  equally 
dangerous  to  t]\e  liberties  o(  the  people,  it  not  more  so,  and 
others  of  equal  usurpation  of  powers,  if  not  greater,  are 
passed  bv  in  -ilence?  ,        ,_        x       ■.      i 

To  sucli  i"'--iljle  inquiry  we  reply,  that  the  acts  set  out 
in  the  first  ei^'hl  articles  are  but  the  culmination  of  a  se- 
ries of  wrongs,  malfeasances  and  usurpations  committed 
bv  the  respondent,  and,  therefore,  need  to  be  examined  in 
the  light  of  luH  precedent  and  concomitant  acts,  to  grasp 
their  scope  and  design.  The  last  three  articles  presented 
Bhow  tlie  perversity  and  malignity  with  which  he  acted, 
so  that  the  man,  as  he  is  kuowu  to  us,  may  be  clearly 
spread  upon  record,  to  be  seen  and  known  of  all  men 
hereafter.  .     ,     .   .  , 

What  has  been  the  respondent's  course  of  administra- 
tion? For  the  evidence  "  e  rely  upon  common  tauie  and 
current  history,  as  sulticicut  proof.  Dy  the  common  law, 
common  fame,  si  oriatnr  apnd  honn.'i  ,:t  i/raves,  was 
ground  of  indictment  even:  more  tiian  two  hundred  and 
forty  years  ago  it  was  determined  in  Parliament  that  coin- 
nion  "fairie  is  a  good  ground  for  the  pruceediiig  of  this 
House,  either  to  inquire  of  here  or  to  transmit  to  the  com- 
plaint, if  the  House  lind  cause,  to  the  King  or  Lords." 

Now,  is  it  not  W(  11  known  to  all  good  and  brave  men, 
{bonosct  (/iace.%)  that  Andrew  Johnson  entered  the  office 
of  President  of  tli  •  L'nited  States  at  the  close  of  an  armed 
Kebelliou,  making  Iruid  denunciations,  freiiuently  and 
everywhere,  "that  traitors  ought  to  be  punished,  and  trea- 
son should  be  made  odious;  that  the  loyal  and  true  men  of 
the  South  should  bo  fostered  and  encouraged ;  and,  it  there 
were  but  few  of  them,  to  such  ouly  should  be  given  ia 
charge  the  reconstruction  of  the  disorganized  States." 

Do  not  all  men  know  that  soon  afterwards  he  changed 
his  course,  and  onlv  made  treason  odious,  so  tar  as  he  was 
concerned,  by  aiqiointing  traitors  to  olhce,  and  by  indiscri- 
minate pardon  to  all  who  "came  in  unto  him?  "  Who  does 
not  know  that  Audrew  Johnson  initiated,  of  liis  own  will, 
a  course  of  reconstruction  of  tlie  Rebel  States,  which,  at 
at  the  time,  he  claimed  was  provisional  only,  and  until  the 
meeting  of  Congress  an  its  action  thereon? 

Who  does  not  know  that  when  Congress  met  and  under- 
took to  legislate  upon  this  very  subject  of  reconstruction, 
of  which  h<>  had  advised  them  in  his  message,  which  they 
alone  had  the  power  to  do,  Andrew  Johnson,  last  aforc- 
f  aid,  again  changed  his  course,  and  declared  that  Congress 
had  no  power  to  legislate  upon  that  subject,  but  that  the 
two  houses  had  ouly  the  power  separately  to  judge  of  tjie 
cnialificatiuns  of  the  members  who  might  be  sent  to  each 
i)v  rebellions  constituencies,  acting  under  State  organiza- 
tioiis  which  Andrew  Johnson  had  called  into  existence  bv 
his  late  hat,  the  electors  of  which  were  voting  by  his  per- 
mission and  under  his  limitations? 

Who  does  not  know  that  when  Congress,  assuming  ita 
rightful  power  to  propose  amendments  to  the  Constitution, 
luid  passed  such  an  amendment,  and  had  submitted  it  to 
the  States  SB  a  measure  of  pacification,  Andrew  Juhnson 
advised  and  counseled  the  Legislatures  of  the  States  lately 
in  Kebelli'jn,  as  well  as  othens,  to  reject  the  amendment. 
60  that  it  mii-'ht  not  operate  as  law  and  thus  establish 
cqualHy  of  sullrage  in  all  the  States  andeqiialitv  of  rights 
in  the  nuii,hi-r  of  the  I-;iectorai  tJuUege  and  in  the  number 
ef  the  Representatives  to  the  Ciuigri'ss  uf  the  I  lUted  States. 

Left  anyone  should  doubt  the  correctness  ot  this  piece 
of  history,  or  the  truth  of  this  Cdiniuun  fanu',  we  shall 
show  you  that,  while  the  Legislature  of  Alabama  was  de- 
liberating upon  the  reconsideration  of  the  vote  whereby  it 
bad  rejected  tlie  constitutional  amendment,  the  fact  being 
brought  to  the  knowledge  of  Andrew  Johuscui,  and  his 
advice  asked,  he,  bv  a  telegraphic  message  under  his  own 
hand,  here  til  he  prudueed,  to  show  his  intent  and  pur- 
poses, advised  the  Legi-lature  again-t  passing  the  amend- 
ment, and  to  remain  hrm  in  tlicir  opposition  lo  Cuugreas. 


We  shall  show  like  advice  of  Andrew  Johnson  upon  the 
same  subject  to  the  Legislature  of  South  Carolina,  and 
this,  too,  in  the  winter  ot  1S67,  after  the  action  of  Congress 
in  proposing  tho  constitutional  amendments  had  been  sus- 
tained in  the  previous  election  hy  an  overwhelming  nia- 
joritv.  Thus  we  charge  that  Andrew  Johnson,  Presidentof 
the  Cnited  States,  not  only  endeavors  to  thwart  the  consti- 
tutional .action  of  Congress,  and  bring  it  to  naught  but, 
also  to  hinder  and  oppose  the  exeeuti.m  of  the  will  of  tho 
loval  peoph^  of  the  L'nited  States,  expn  ssed  in  the  only 
mode  in  which  it  can  be  done,  through  the  bailut  box,  ia 
the  election  of  their  representatives.  \\'ho  does  not  know 
that  from  the  hour  he  began  these,  his  usurpationsof 
power,  he  everywhere  denounced  Congress,  the  legality 
and  constitutionality  of  its  action,  and  defied  its  legitimate 
po»er;  and  for  that  purpose  announced  his  intention  and 
carried  out  his  purpose,  as  far  as  he  was  able,  of  removing 
ever}-  true  man  from  olVice  -n  ho  sustained  the  Congress  ot 
the  United  States?  And  it  is  to  curry  out  this  plan  of 
action  that  he  claims  the  unlimited  power  of  removal,  for 
the  illegal  exercise  of  which  he  stands  before  you  to-dav'. 

Who  does  not  know  that  in  pursuance  of  the  same  plan 
he  used  his  veto  power  indiscriminately  to  prevent  the 
passage  of  wholesome  laws,  enacted  for  the  pacifica- 
tion of  the  country,  and  when  laws  were  passed  by  fhe 
constitutional  lua'jorities  over  his  vetoes  he  made  the 
most  determined  onposition,  both  open  and  covert,  to 
them;  and  for  the"  purpose  of  making  that  opposition 
effectual  he  endeavored  to  array,  and  did  array,  all 
the  people  lately  in  rebellion  to  set  themselves  against 
tjongress,  and  against  tho  true  and  _  loyal  men, 
their  neighbors,  so  that  murders,  assassinations  and 
massacres  were  rife  all  over  the  Southern  States,  which 
he  encouraged  bv  his  refusal  to  consent  that  a  single 
murderer  should  be  punished,  though  thousands  of  good 
men  have  been  slain;  and,  further,  that  he  attempted, 
bv  military  orders,  to  prevent  the  execution  of  acts 
of  Congress  by  the  militari'  commanders  who  were 
charged  therewith.  These,  and  his  concurrent  acts  show 
conclusivelv  that  his  attempt  to  get  control  of  the 
military  force  of  tho  government,  bj-  the  seizure 
of  the  Department  of  AVar,  was  done  in  pursuance 
of  his  general  design,  if  it  were  possible,  to  over- 
throw the  Congress  of  the  United  States,  and  he  now 
claims,  bv  his  answer,  the  right  to  control  at  his  own  will, 
for  the  execution  of  this  ver.v  design,  every  officer  of  the 
arniv,  navy,  civil  and  diplomatic  service  of  the  United 
States.  He  asks  you  here.  Senators,  by  your  solemn  ad- 
judication,  to  confirm  him  in  that  right— to  invest  him 
with  that  power,  to  be  used  with  the  intents  and  for  the 
purposes  which  lie  has  already  shown. 

The  responsibility  is  with  you;  the  safeguards  of  the 
Constitution  against  usurpation  are  in  your  hands;  the 
interests  and  hopes  of  free  institutions  wait  upon  your 
action.  The  Houce  of  Representatives  h.as  done  its  duty. 
We  have  jjresented  the  facts  in  the  constitutional  manner; 
we  have  brought  the  criminal  to  your  bar,  and  demand 
judgment  at  your  hands  for  his  great  crimes. 

Never  again,  if  Audrew  Johnson  eo  quit  and  free  this 
da V,  can  the  people  of  this  or  any  other  countr v.  bv  con- 
stitutional checks  or  guards,  stay  the  usurpation  of  Kxecu- 
tive  pouer.  I  speak,  therefore,  not  the  language  of  exag- 
gerali'iii,  but  the  words  of  truth  and  soberness,  in  saying 
that  the  future  political  welfare  and  liberties  of  all  men 
hang  trembling  on  the  decision  of  the  hour. 

Recess. 

At  five  minutes  before  three  o'clock.  Senator  WIL- 
SON interrupted  Mr.  Butler  to  move  that  the  Senate 
take  a  recess  ef  ten  miuutef. 

Mr.  Bb'TLEK— I  am  very  mnch  obliged  to  the 
Senator. 

The  Chief  Justice  pnt  the  question  on  the  motion 
and  declared  it  adopted,  and  the  Senate  took  a  recess 
accordingly. 

Business  Resumed. 

The  Chief  Justice  promptly  called  the  Senate  to 
order  at  the  expiration  of  the  ten  iniuuteB,  and  Mr. 
Butler  concluded  his  ODeniug  nt  seventeen  minntes 
before  four,  llis  description  of  the  scenes  at  St.  Louis 
caused  several  audible  tittera  in  the  srallery,  particu- 
larly, when  bowing  low  to  the  Pres'tieui's  counsel,  he 
rfilerated  with  cmphaiis  the  words  "high  constitu- 
tional prerogative." 

Mr.  BINGHAM  of  the  managers,  then  rose  and 
said:— Mr.  President,  the  managers  on  the  part  of  the 
House  are  ready  to  proceed  with  the  testimony  to 
niak«  good  the  articles  of  impeachment  exhibited  by 
the  House  of  Kepresentatives  niraiust  the  Piesideiit  of 
the  United  Stales,  and  my  associate,  Mr.  Wilsou,  wiU 
present  the  testimony. 

Mr.  WILSON— I  w'ish  to  state  in  behalf  of  the  mana- 
gers that,  notwithstanding  the  meaning  of  the  docu- 
ment which  we  deem  imoortanl  to  be  presented  in 
evidence  have  beeu  set  out  in  the  exhibits  ucconipauy- 
ing  the  answers,  and  also  in  some  of  the  answers,  we 
still  are  of  the  oiiinion  that  it  is  proper  for  us  to  pro- 
duce the  docuraenla  originally,  by  way  of  guarding 
against  any  mishap  that  might  arise  from  imperfect 
copies  set  out  in  the  answer. 

1  offer,  first,  on  behalf  of  the  managers,  a  certified 
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copy  of  the  oath  of  office  of  the  President  of  the  Uuited 
States,  which  I  will  reaii:— 

I  do  eolonirlv  Bwcar  that  I  will  faithfully  execute  the 
ohiceof  l^icBi(i>>nt  of  the  United  StatiF,  and  will,  to  the 
best  of  my  abilitv.  preserve,  Protect  aiiddetondUie  Cou- 
Btiti'.tion.  (Signed.)  ANDI;L\V  JOHNbON. 

To  which  is  attached  the  followiusj  certificate:— 
I  Salmon  1'.  Chase.  Chief  Juetice  of  the  Supreme  Court 
of  the  United  States,  hereby  certify,  that  on  the  15th  day 
of  April,  11^6^,  at  the  Citv  of  Washington,  in  the  JJjstrict  of 
Columbia,  personally  appeared  Andrew  Johnson,  V  lee  i  re- 
Bident,  upon  whom,  V  the  death  of  Aljraham  Lmcoln.  late 
President,  the  duties  of  the  oflice  of  President  have  de- 
volved, and  took  and  subscribed  the  oath  of  oftice  above, 
&c        {Sit;ned.)       SALMON  P.  CHASE,  Chief  Justice. 

ilr.  WILSON  read  the  atle.^lalion  of  the  docu- 
ment by  Frederick  W.  Seward,  actine  Secretary  of 
State,  and  continued,  I  now  offer  the  nomination  of 
Mr.  Stanton  as  Secretary  of  War,  by  President  Lin- 
coln.   It  is  as  follows:— 

In  Exeoctive  Session  Senate  op  the  Usiteti  States, 
January  13,  186J.— 'l"he  following  messase  was  received 
from  the  President  of  the  United  States,  by  Mr.  Nicolay, 
his  Secretary :—  ,  „,   .         t  •     ^    t^j     • 

To  the  Senate  of  the  United  States:— I  nominate  Edwm 
M  Stanton,  of  Pennsylvania,  to  be  Secretary  of  W  ar,  in 
place  of  Simon  Cameron,  nominated  to  be  Minister  to 
Kussia.    (Siizned.)  AHliAUAM  LINCOLN. 

Executive  Mansion,  January  13, 1862.  . 

I  next  offer  the  ratification  of  the  Senate  m  Ese- 
entive  sepsion,  upon  the  said  nomination: — 

In  ExEotTTivE  Session,  Senate  of  tub  United 
States,  Jan.  l.i,  1862.  ,   .  ^  ^  j.    ^, 

Mewlvei!,  That  the  Senate  advise  and  consent  to  the  ap- 
pointment of  Edwin  M.  Stanton,  of  Pennsylvania,  to  be 
Secretary  of  War,  agreeably  to  the  appointment. 

Mr.  WILSON  read  the  certiiicatioa  of  the  Secre- 
tary of  the  Senate. 

I  nest  ofter  a  copy  of  the  communication  made  to 
the  Senate  December  12,  1867,  by  the  President.  As 
this  document  is  somewhat  lengthy,  I  will  not  read 
it  unless  desired. 

It  is  the  messacre  of  the  President  of  the  United 
States  assiKuiuy;  his  reasons  for  the  suspensiofl  of  the 
Secretary  of  \V;ir. 

Several  Senators— "Read  it." 

Mr.  WILSON  proceeded  to  read  the  somewhat 
lengthy  document  at  twenty  raiuntes  past  four  o'clock. 

Senator SUHIiM AN  rose  and  said:— Mr.  President, 
if  the  honorable  managers  would  allow  me,  I  would 
move  to  adionrn. 

Mr.  STANlJERYsaid  as  far  as  the  connsel  were 
concerned  they  would  dispense  with  the  reading. 

Senator  SHERMAN— I  move  that  the  Senate,  sit- 
ting as  a  court  of  impeachment,  adjourn  until  to-mor- 
row, at  the  u?ual  hour. 

Mr.  SUMNEil  suggested  .an  adjournment  nntil  10 
o'clock  to-morrow,  but  the  Chief  Justice  put  the  ques- 
tion on  Mr.  Sherman's  motion,  and  declared  it  car- 
ried. 

The  Chief  Justice  then  vacated  the  chair. 


PROCEEDINGS  OF  TUESDAY,  BlflRCH  3L 


The  Senate  met  at  noon.  After  the  presentation  of 
a  few  unimportant  petitions,  the  Chair  was  vacated, 
and  immediately  assumed  by  the  Chief  Justice. 

The  Sergeant-at-Arnis  made  the  usual  proclamation, 
and  the  managers  and  members  of  the  Bouse  were 
saccessively  announced  and  took  their  seats.  The 
connsel  for  the  President  also  entered  and  were  seated. 

The  galleries,  at  the  opening,  were  not  more  than  half 
full. 

Additional  Hvidence. 

Mr.  WILSON,  on  the  part  of  the  managers,  said  in 
continuation  of  the  documentary  evidence,  I  now 
offer  a  resolution  pas.<ed  by  the  Senate  in  Executive 
Session,  in  response  to  the  message  of  the  President, 
notifying  the  Senate  of  the  suspension  of  Hon.  Ed- 
win M.  Stanton  as  Secretary  of  War,  Also,  the  reso- 
lution adopted  in  Executive  Session  of  the  Senate, 
January  1?.,  IsCS,  declaring  that  the  Senate  did  not 
concur  La  the  suspension  ol  Edwin  M.  Stanton  from 


the  office  of  Secretary  of  War,  was  read  and  put  in 
evidence,  together  with  the  order  of  the  same  date  di- 
recting the  Secretary  of  the  Senate  to  communicate 
an  official  and  authenticated  copy  thereof  (to  the  Pre- 
sident, :Mr,  Stanton  and  General  Grant. 

Mr.  WILSON  then  produced  and  offered  in  evi- 
dence an  extract  from  the  Journal  of  the  Senate  in 
Executive  Session  of  Febrnary  21,  1S6S,  showing  the 
proceedings  of  the  Senate  on  the  message  of  the 
President,  announcing  that  he  had  suspended  Mr. 
Stanton  from  office. 

Mr.  WILSON  also  produced  and'  offered  in  evi- 
dence an  authentic  cony  of  the  commission  of  Edwin 
M.  Stanton  as  Secretary  of  War;  stating  .it  the  same 
time  that  that  was  the  only  commission  under  which 
the  managers  claim  that  Mr.  Stanton  had  acted  as 
Secretary  of  War.  The  commission  is  in  the  usual 
form,  and  contains  a  provision  that  KdwinM.  Stanton 
shall  have  and  hold  the  office,  with  all  the  powers, 
privileges  and  emoluments  pertaining  to  the  same, 
during  the  pleasure  of  the  President  of  the  United 
States  for  the  time  being.  It  is  dated  June  1.^  1S62, 
and  signed  by  Abraham  Lincoln. 

The  First  Witness. 

The  first  witness  called  by  the  managers  was  Wil- 
liam McDonald,  one  of  the  clerks  of  the  Senate.  Be- 
fore proceeding  to  examine  him,  Mr.  BUTLER  asked, 
in  behalf  of  the  managers,  that  the  witnesses  who 
were  in  attendance  should  be  allowed  to  remain  on 
the  floor  of  the  Senate. 

The  Chief  Justice  intimated  that  they  had  better  re- 
main in  the  room  assigned  to  them  by  the  Sergeant- 
at-Arms  until  they  were  called. 

The  witness  took  his  stand  by  the  left  of  the  Secre- 
tary's desk,  and  was  sworn  by  the  Secretary  in  the 
following  form,  and  with  uplifted  hand:— 

"You  do  swear,  that  the  evidence  you  shall  give  in  the 
case  now  pending,  the  United  States  vs.  Andrew  Johnson, 
shallbe  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."  ^   ,   ,.    ,,     „   ., 

The  examination  was  conducted  by  Mr.  Butler,  as 
follows: — 

Onestion.  State  your  name  and  office.  Answer. 
Wi'lliam  J.  McDonald,  Chief  Clerk  of  the  Senate. 

Look  at  this  paper,  and  read  the  certiticate  which 
appears  to  be  signed  by  your  name. 

Witness  reads  as  follows:—  

OnicE  op  TUE  Secketart  or  the  Senate  op  txie 
United  States.  W^.vsuington,  February  27,  1863.— An  at- 
tested copy  of  the  toregoing  resolutions  was  left  by  me  at 
the  oHice  of  the  President  of  the  United  States,  in  the 
Executive  Mansion,  he  not  being  present,  about  9  o'clock 
P.  M.,  on  the  13th  of  January,  1868. 

'  W.  J.  MoDONALD. 

Chief  Clerk  of  the  Senate  of  the  United  States. 
Q.  Is  that  certificate  a  correct  one  of  the  acts  done? 
Is  It  a  correct  certificate  of  the  acts  done,   and  the 
paner  was  left  as  that  certificate  states?    A.  It  was. 
Read  this  other  certificate. 
Witness  reads  as  follows : — 

Offiob  of  TUE  Seoketakt  or  TiiE  Senate  op  the 
United  States,  Wasuington,  Feb.  21, 1868.— An  attested 
copy  of  the  foregoing  resolution  was  didivered  by  me  into 
the  hands  of  tlie  President  of  the  United  States,  at  his  office 
in  the  Executive  mansion,  at  about  10  o'clock  P.  M,,  on  the 
21st  of  February,  1868.  W.  J.  MoDONALD, 

Chief  Clerk  of  the  Senate  of  the  United  States.^ 
Q.  Do  you  make  the  same  statement  as  regards  this 
service?    A.  Yes,  sir,  the  same  statement. 

Mr.  WILSON  then  read  the  resolutions  of  the  Senate 
of  January  13,  1S6S,  and  February  22,  1S6S,  to  the  ser- 
vice of  which  the  last  witness  had  testified.  There- 
solution  of  January  13, 1803,  is  that  Oy  which  the  Se- 
nate refuses  to  concur  in  the  suspension  of  Mr.  Stan- 
ton, and  the  resolution  of  February  22,  1SG3,  is  that  by 
which  the  Senate  resolves  that  under  the  Constitution 
and  laws  of  the  United  State,  the  President  has  no 
power  to  remove  the  Secretary  of  War  and  to  desig- 
nate another  officer  to  perform  the  duties  of  that  office 
ad  interim. 

Mr.  Jones'  Testimony. 
The  next  witness  called  was  J.  W.  Jones,  who  was 
examined  by  Mr.  Butler,  as  follows: — 

Q.  State  your  name  and  position  f    A.  J.W.  Jones, 
Keeper  of  the  Stationery  ot  the  Senate. 
(J.  Yon  are  an  officer  of  the  Senate  ?    Yes. 
(4.  State  whether  or  not  yon  know  Major-General 
Lorenzo  Thomas,  Adjutant-General  of    the    United 
I  States  Army  ?    A.  I  do. 


IMPEACHMEXT   OF   ANDREW   JOHNSOX. 


61 


Q.  How  lonir  have  you  kuowu  him?  A.  I  have 
known  him  six  or  seven  years. 

Q.  Were  you  employed  by  the  Secretary  of  the  Se- 
nate to  serve  on  him  a  notice  of  the  proceedings  of  the 
Senate  ?    A.  I  was. 

Q.  Looking  at  thia  memorandum,  when  did  you 
attempt  to  make  the  eervice  ?  A.  Ou  the  21st  of  Fe- 
bruary, 1S6S. 

Where  "Ad  Interim"  was  Found. 

Q.  Where  did  you  find  him?  A.  I  found  him  at  the 
Marines'  Hall  Masked  Ball. 

Q.  Was  he  masked?    A.  He  was. 

Q.  How  did  you  know  it  was  he?  A.  I  saw  his  shoul- 
der-straps and  asked  him  to  uumasli. 

Q.  Did  he  do  go?    A.  He  did. 

Q.  After  ascertaining  that  it  was  he,  what  did  you 
do?  A.  I  handed  him  a  copy  of  the  resolution  of  the 
Senate. 

Q.  About  what  time  of  the  day  or  night?  A.  About 
eleven  o'clock  at  night. 

Q.  Bid  you  make  the  service  then?  A.  I  did. 

Q.  Have  you  certified  the  facts?    A.  Yes. 

Q.  Is  that  certificate  there?    A.  It  is. 

Q.  Will  you  read  it?    A.  Witness  said  as  follows: — 

Certified  copy  of  the  foregoing  resolution  has  been  deli- 
vered to  Brevet  Major-Genoral  Lorenzo  Thomas,  Adju- 
tant-General of  the  United  states  Army,  and  the  same  was 
by  me  delivered  to  tlie  hands  of  General  Thomas,  about  the 
hour  of  eleven  o'clock  P.  M.  ou  the  21st  of  Feliruarv.  1SB8. 

J.  W.  JONES. 

Q.  Is  that  certificate  true?    A.  It  is. 

Mr.  WILSON  then  read  the  proceedings  in  Execu- 
tive Session  of  the  Senate  on  February  21,  1863,  the 
Copy  of  which  was  served  on  General  Thomas. 

Ulr.  Creecy  on  tlie  Stand. 

The  next  witness  called  was  Charles  C.  Creecy,  who 
was  examined  by  Mr.  BUTLER,  as  follows:— 

Q.  btate  your  full  name  and  official  position.  A. 
James  C.  Creecy,  Appointing  Clerk  of  tlie  Treasury 
Denartment. 

Q.  Look  at  this  bundle  of  papers  and  sive  me  the 
form  of  ccjmmission  used  in  the  Treasury  Department 
before  the  passage  of  the  act  of  March  2.  ISST.  Wit- 
ness produced  and  handed  the  paper  to  Mr.  Butler. 

Q.  Was  this  the  ordinary  form,  or  one  used  without 
any  exception?    A.  It  was  the  ordinary  form. 

Complaints  were  made  on  the  part  of  Senators  and 
of  the  counsel  for  the  President,  that  it  was  impossi- 
ble to  hear  what  v,ras  said  by  the  witness,  and  Mr. 
BUTLER  suggested  that,  if  it  were  not  considered 
improper,  he  would  repeat  the  witness'  answers. 

Mr.  EV^ARTS  replied  that  the  counsel  preferred  that 
the  witness  ?honlri  speak  out  so  as  to  be  heard. 

Senator  TRUMBULL  suggested  that  the  witness 
ehould  stand  further  from  the  counsel,  and  the  witness 
accordingly  took  hia  position  at  the  right-hand  side  of 
the  Secretary's  desk,  when  the  examination  was  con- 
tinued. 

Q.  For  the  class  of  appointments  for  which  such 
commissions  would  be  issued,  was  there  any  other 
form  u?ed  before  that  time?  A.  I  think  that  is  the 
form  for  a  permanent  commission. 

Q.  jSow  give  the  form  that  has  been  used  in  the 
Treasury  Department  since  the  passage  of  the  act  of 
March  -2,  ISGT. 

Mr.  STANBERY,  counsel  for  the  President,  asked 
Mr.  Butler  to  be  kind  enough  to  state  the  object  of 
the  testimony. 

Mr.  BUTLER  replied,  the  object  of  this  testimony 
is  to  show  that,  prior  to  the  pasj^age  of  the  act  of 
March  2,  1807,  known  as  the  Civil  Tenure  of  Office 
bill,  a  certain  form  of  commission  was  used  and  is- 
sued by  the  President  of  the  United  Slates,  and  that 
after  the  passage  of  the  Civil  Tenure  of  Office  bill,  a 
new  form  was  made  conforming  to  the  Civil  Tenure 
of  Office  act,  thus  showing  that  the  President  acted  ou 
the  Tenure  of  Office  act  as  an  actual  valid  law. 
Mr.  BUTLER  resumed  the  examination  as  follows:— 
Q.  I  see  there  are  certain  interlineations  In  this 
form.  Do  you  speak  of  the  form  before  it  was  inter- 
lined, or  subsequently?  A.  This  conimission  shows 
the  changes  that  have  been  made  conformably  to  the 
Tenure  o1'  Office  bill. 

(J.  There  is  a  portion  of  that  paper  in  print  and  a 
portion  in  writing;  do  I  understand  you  that  the 
printed  portion  was  the  form  before  the  Tenure  of 
Office  bill  was  passed?    A.  Yes. 

Q.  And  the  written  portion  shows  the  changes?  A. 
Yes. 

Read  with  a  loud  voice  the  printed  portion  of  the 
commission. 


Senator  CONNESS  suggested  that  the  rending  had 
better  be  doue  by  the  Clerk,  and  the  comniissic3n,  in 
its  original  and  in  its  altered  form,  was  read  by  the 
Secretary  of  the  Senate. 

In  the  original  form  the  office  was  to  be  held  "dar- 
ing the  pleasure  of  the  President  of  the  United  State3 
fof  the  time  being."  In  the  altered  form  these  words 
were  struck  out,  and  the  following  words  substituted: 
"Until  a  successor  shall  have  been  appointed  and  duly 
qualified." 

The  examination  was  resumed. 

Q.  Since  that  act  has  any  other  form  of  commission 
been  used  than  the  one  as  altered  for  such  appoint- 
ments?   A.  No,  sir. 

Q,.  Have  you  now  the  form  of  the  official  bond  of 
officers  used  prior  to  the  Civil  Tenure  of  Office  act? 
A.  I  have. 

Witness  produces  it. 

Q.  Has  there  been  any  change  made  in  it?  A.  No 
sir. 

Q.  Please  give  me  a  copy  of  the  commission  issued 
for  temporary  appointments  since  the  Tenure  of  Of- 
fice act. 

Witness  hands  the  paper  to  Mr.  Butler. 

Q.  State  whether  the  printed  part  of  this  paper  was 
the  part  in  use  prior  to  the  Tenure  of  Office  act?  A.  It 
was. 

Q.  Was  any  change  made  in  the  form  of  commis- 
sion?   A.  Yes. 

The  commission  was  read  by  the  Secretary  of  the 
Senate,  showing  that  the  words  "during  the  pleasure 
of  the  President  of  the  United  States  for  the  time 
being"  were  struck  out,  nncl  the  words  "unless  this 
commission  is  sooner  revoked  by  the  President  of  the 
United  States  for  the  time  being,"  substituted. 

Q.  State  whether  before  these  changes  were  made 
the  oflicial  opinion  of  the  Solicitor  of"  the  Treasury 
was  taken?    A.  It  was. 

Q.  Have  you  it  here?    A.  I  have. 

Witness  hands  the  paper  to  Mr.  Butler. 

After  a  moment  Mr.  Butler  said  he  withdrew  the 
question. 

Q.  Do  yon  know  whether,  since  the  alteration  of 
this  form,  any  commissions  have  been  issued,  signed 
by  the  President,  as  altered.    A.  Yes,  sir. 

Q.  Has  the  President  signed  both  the  temporary 
and  permanent  forms  of  commissions,  as  altered?  A, 
Yes,  sir. 

Mr.  Edmund  Cooper's  Case. 

Q.  Look  at  this  paper,  last  handed  to  yon,  and  state 
what  it  is?  A.  It  is  a  commission  issued  to  ]\Ir.  Ed- 
mund Cooper,  Assistant  Secretary  of  the  Treasury. 

Q.  Under  what  date?    A.  The   third  of  November, 

isoi.  ,      ^ 

Q.  Who  was  the  Assistant  Secretary  of  the  Treasury 
at  the  time  of  issuing  that  commission?  A.  Mr.  E.  E. 
Chandler. 

Q.  Do  you  happen  to  remember,  as  a  matter  of 
memory,  whether  the  Senate  was  then  in  session?  A. 
I  think  it  was  not. 

Q.  State  whether  Mr.  Cooper  qualillcd  and  went 
into  office  under  the  first  commission?  A.  He  did  not 
qualify  under  the  iirst  commission. 

Q.  \Vhat  is  the  second  paper  I  handed  to  yon?  A. 
It  is  a  letter  of  authority  to  Mr.  Cooper  to  act  as  As- 
sistant Secretary  of  the  Treasury. 

Mr.  EVARTS  asked  whether  the  other  paper  was 
considered  as  read,  and  Mr.  BUTLER  replied  that  it 
was. 

Mr.  EVARTS  asked,  when  are  we  to  know  the  con- 
tents of  these  papers,  if  thev  arc  not  read? 

Mr.  BUTLER  stated  that  they  were  the  same  as 
read.  .    , 

Mr.  EVARTS  resoonded,  well,  let  it  be  so  stated ; 
we  know  nothing  whatever  about  them. 

Tee  Secretary  of  the  Senate  read  the  comission  of  Mr. 
Cooper,  dated  November  3,  1S67,  which  provides  that 
he  shall  hold  his  office  to  the  end  of  the  next  session 
of  the  Senate,  and  no  longer,  subject  to  the  conditions 
prescribed  bylaw.  He  also  read  the  letter  of  authority 
of  December  22,  ISGT,  which  recites  that  a  vacancy 
had  occurred  in  the  otlice  of  Assistant  Secretary  of 
the  Treasury,  and  that  in  pursuance  of  the  authority 
of  the  .act  of  Congress  of  1709,  Edwaid  Cooper  is  au- 
thorized to  perform  the  duties  of  the  AssiBt^nt  Secre- 
tary  of  the  Treasury  until  a  successor  be  appointed, 
or  such  vacancy  be  tilled.  ^  ,.    ,,       t^tt-tt  ctj 

The  examination  was  continued  by  Mr,    JJU  i  i>£.it. 

Q.  How  did  Mr.  Chandler  get  out  of  office?  A.  He 
resisiued.  .         .     „     .     t  i,     - 

Q.  Have  yoa  a  copy  of  his  resignation?  A.  1  na\  o 
not. 
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0  Can  Tou  date  from  memory  at  what  time  his 
rettLnialion  took  effect?  A.  I  cannot;  It  was  only  a 
dav  or  two  before  the  appointment  "  V^l'"-,^";;}'^.-^,,., 

The  witness  was  cross-exam. ued  byMr.  CUKils, 

**() '  C  "n  voii  fix  the  day  when  this  chanee  in  the  form 
of  the  commission  was  first  made?  A.  I  1'""^  it  was 
about  the  foiirlh  dnv  after  the  passage  of  the  act. 

(>  \Vii;h  what  confidence  do  vou  speak  ;  do  tou  from 
recoilection?  A.  I  speak  from  the  decision  of  the  Sec- 
retary of  the  Treasury  on  the  subject,  which  was  civeu 
on  the  6th  of  March. 

Q.  Then  you  would  fix  the  date  as  the  Cth  of  March? 

Srna'oV  HOWARD  a^ain  complained  that  it  was 
impossible  for  the  Senators  to  hear  the  testimony,  and 

Mr.  CURTIS  repeated  it  as  follows:—      ^     ^,      ,  ^ 

The  question  was  for  the  witness  to  fix  the  date 
TTheii  thi.«  chamre  in  the  form  of  the  permanent  com- 
mission first  occurred?  ,    ,  ,   .  ,- 

Q  Will  Yon  now  state  what  that  date  w.ts,  according 
to  your  best  recoUeciion?    A.  It  was  the  6th  ol  March, 

Biirt  Van  Horn  sworn  on  the  part  of  the  managers. 
"Ad  Interim"  und  the  War  Office. 

Mr.  BUTLER— Q.  Will  tou  stxte  whether  you  were 
twesent  at  the  War  Department  when  M.ijor-General 
Lorenzo  Thomas,  Adjutant-General  of  the  United 
States  Army,  was  there  to  make  demand  for  the  oflice, 
proueriy,  books  and  records?    A.  I  was. 

Q'.  Wiieu  was  it?  A.  It  was  on  Saturday,  the  22d 
of  February.  ^    ^  , 

Q,  About  what  time  of  day?  A.  Perhaps  a  few 
minutes  after  eleven  o'clock. 

6.  February  of  what  year?    A.  1S6S. 

Q.  Who  were  present?  A.  (Rcadiui,'.)  Gen.  Charles 
H.  Van  Wyck,  of  N'-w  York  ;  General  J.  M.  Dodge,  of 
Iowa;  Hon.  Freeman  Clark,  of  Nrw  York  ;  Hon.  J. 
K.  Moorhead,  of  Pennsylvania;  Hon.  Columbus  De- 
lano, of  Ohio;  Hon.  W.  D.  Kelley,  of  Pennsylvania, 
and  Thomas  W.  Ferry,  of  Michijran,  and  myself;  the 
Secretary  of  War,  Mr.  Stanton,  and  his  son,  were  also 
present.  „, 

Q.  Please  state  what  took  place.  A.  The  gentlemen 
and  mvself  were  in  the  Secretary's  office— the  (jffice  he 
Usually  occnpies  a?  Secretary  of  Wsr  ;  General  Thomas 
CMne  111,  apiiarently  from  the  Prfsideut's;  came  into 
the  buildinj::  and  came  up  st;iirt>;  when  he  came 
into  the  Secretary's  room  first,  he  said,  "Good 
morning,  Mr.  Secretary;  good  morning,  gentle- 
men;" the  Secretary  replied,  "Good  morning;" 
and,  I  believe,  we  all  said  good  moruin[:;  then  he 
began  the  conversation  /^s  follows  (readiut'):— "I 
am" Secretary  of  War  ad  intcritn,  and  am  ordered  by 
the  President  of  the  Uuiied  States  to  take  charge  of 
the  oflice;"  Mr.  Stantou  replied  as  follows:  — "I 
order  you  to  repair  to  your  room  and  exercise  your 
functions  as  Adjutant-General  of  the  Army;"  Mr. 
Thomas  replied  to  this,  "I  am  Secretary  or  V/ar  ad 
interim,  and  I  shall  not  obey  your  orders;  but  I  shall 
obey  the  orders  of  the  President,  who  has  ordered  me 
take  charge  of  the  War  Department;"  Mr.  S'.anlon 
replied  to  this  as  foIlow8:—"As  Secreuiry  of  War,  I 
order  you  to  repair  to  yonr  place  as  Adjutant-Gen- 
eral ;"'  Mr.  Thomas  replied  :— "I  will  not  do  so ;"  Mr. 
Stnntou  then  said,  in  reply  to  General  Thomas:  — 
"Then  you  may  stand  there,  if  you  please,  but  you 
cannot  act  as  Secretary  of  War;  if  you  do,  you  do  so 
at  yonr  peril ;"  Mr.  Thomas  replied  to  this: — "1  shull 
act  as  Secretary  of  War;"  this  was  the  conversation 
in  the  Secretary's  room. 

Q.  What  happened  then  7  A.  After  that  they  went 
to  the  room  of  General  Schriver,  opposite  to  the 
Secretary's  room. 

Q.  Who  went  first?  A.  General  Thomas  went  first; 
he  had  some  conTcrsation  with  General   Schriver  that 

1  did  not  hear;  he  was  followed  Ijy  Mr.  Stanton,  by 
General  Moorhead  and  Mr.  Ferry,  and  then  by  my- 
self; some  little  conversation  was  had  that  I  did  nut 
hear,  but  alter  I  got  into  the  room— it  was  but  a  mo- 
ment after  they  went  in.  howevrr— Mr.  Stanton  ad- 
dressed Mr.  Thomas  as  follows,  which  I  understood 
was  the  summing  up  of  the  convers:itiou. 

Mr.  EVAKTS— Never  mind  about  that. 

Witness— Mr.  Stanton  said,  "Then  you  claim  to  be 
here  as  Secretary  of  War,  and  refuse  to  obey  my 
orders?"  Mr.  Thomas  said,  "I  do,  sir;  I  shall  re- 
quire the  mails  of  the  War  Department  to  be  delivered 
to  me,  and  shall  transact  all  the  hiisiness  of  the  War 
Department;"  that  was  the  substance  of  the  conver- 
gaiion  wliich  I  heard,  and,  in  fact,  the  conversation 
as  1  heard  it. 


Bv  Mr  BUTLER— Q.  Did  yon  make  anv  memoran- 
dum afterwards?  A.  I  maile  it  at  the  lime;  I  had 
paper  in  my  hand  at  the  time,  and  I  took  it  down  as 
the  conversation  occurred  ;  it  was  copied  off  by  a  clerK 
in  the  presence  of  the  gentlemen  with  me. 

6  What  was  done  after  that?  Where  did  Mr. 
Thomas  go?  A.  It  was  then  after  eleven  o'clock  ;  the 
rest  of  us  came  right  to  the  House,  and  I  left  Mr. 
Thomas  in  the  room  with  General  Schriver. 

Cross-examined  by  Mr.  STANBERY. 

The  witness  stated  that  be  went  to  the  War  Depart- 
ment to  see  the  Secretary  of  War  on  public  business, 
the  time  being  a  rather  exciting  one;  went  there  to 
talk  with  hiin  on  puljlic  affairs,  namely,  on  the  subject 
(if  the  removal;  did  talk  with  on  that  subject;  went 
there  in  company  with  Mr.  Clark,  of  New  York;  ar- 
rived there  a  little  before  eleven  o'clock;  General 
Moorhead  and  Mr.  Ferry  were  there  when  be  .ar- 
rived; thought  Mr.  Delano  was  there;  also  two  or 
three  others  came  in  afterwards;  could  not  say  what 
th^re  business  was;  they  did  not  state  it  to  him; 
General  Thomas  then  came  into  the  room;  when  the 
conversation  between  Gen.  Thomaiand  the  Secretary 
began,  witness  had  a  large  envelope  and  pencil  in  his 
pocket,  and  when  the  conversation  took  place  it  oc- 
curred to  him  that  it  might  be  well  to  know  what  they 
said ;  witness  did  not  know  that  he  was  in  the  habit  of 
making  memoranda  of  conversation;  nobody  re- 
quested him  to  do  it;  it  was  of  his  own  motion  ;  after 
the  conversation  was  ended  witness  thought  (jeneral 
Thomas  went  out  first,  and  the  Secretary  of  War  fol- 
lowed but  a  moment  after;  witness  did  not  state  what 
his  object  was,  and  did  not  recollect  that  the  Secretary 
requested  anv  of  the  gentlemen  to  go  with  him;  wit- 
ness followed  upon  his  own  motion;  did  not  knov7 
that  all  went  in;  General  Moorhead  and  r.nolher  went 
in  before  him;  they  followed  the  Secretary  very 
soon,  perhaus  a  minute  after  he  went  in;  CMiUi 
not  say  what  had  taken  place  before  he  went  in; 
witness  heard  some  conversation,  but  did  not  know 
what  it  was  then  ;  the  conversation  he  had  detailed 
followed;  witness  had  his  pencil  and  envelope  in  his 
hand  when  he  went  in  ;  did  not  know  where  that  en- 
velope is  now;  it  was  probably  destroyed;  copied  it 
off  imraediatelv  at  the  Secretary's  table;  could  not 
say  that  it  wasdestroyed;  had  no  knowledge  of  it— tbe 
document;  what  he  had  been  reading  from  was  not 
manuscript,  it  was  a  copy  of  his  testimony  before  the 
committee,  taken  from  the  notes  he  wrote;  read  them 
to  a  young  man  in  the  Secretary's  office,  v/ho  copied 
them;  did  not  know  that  it  was  important  to  keep 
the  original;  did  not  know  the  name  of  the  clerk 
who  look  the  copy;  preserved  the  notes  until  he  tes- 
tified before  the  committee;  could  not  say  how 
long  he  preserved  them;  could  not  say  what  has  be- 
come of  the  envelope;  had  not  searched  for  it; 
suggested  of  his  own  motion,  after  he  returned  to 
the  Secretary's  room,  that  the  notes  should  be  writ- 
ten out;  a  young  man  was  there  ready  to  do  it;  waa 
not  aware  that  anything  else  took  place  in  General 
Schriver's  room  than  what  he  had  testified  to;  conld 
not  say  who  left  the  room  first;  left  Secretary  Stanton 
there  and  went  iuto  the  Secretary's  room  ;  could  not 
say  whether  Mr.  Stanton  came  in  while  the  notes 
were  being  copied  or  not;  saw  Mr.  Stanton  sitting 
then  in  his  own  office,  after  he  left  the  room;  did  not 
know  what  took  place  between  them  afterwanis:  saw 
no  friendly  greeting  between  Mr.  Stanton  and  General 
Tnuraas  weile  in  General  Schriver'a  room;  the  notes 
he  took  on  the  envelope  were  questions  and  answers, 
of  which  the  copy  was  an  exact  transcript,  thinigh  it 
did  not  exhibit  the  whole  conversation;  ami  one  ex- 
pression occurred  to  him  now  that  General  Thomas 
used,  and  that  he  did  not  get  down  ;  the  notes  covered 
all  the  conversation  <if  any  importmce;  what  he  wrote 
was  verbatim,  question  and  answer;  did  not  take  it  in 
short  hand  ;  the  conversation  was  very  slow  and  de- 
liberate ;  General  Thomas  said  very  little  in  that  con- 
versation ;  Mr.  Stanton  did  not  ask  General  Thomas 
if  he  wished  him  to  vacate  immediately,  or  if  he  would 
give  him  lime  to  arrange  his  private  papers. 

Ee-Direcl  examination  by  Mr.  BUTLER.— The  re- 
mark referred  to  by  him  in  bis  cross-examination  that 
occurred  to  him  now,  and  that  ho  had  not  written  out, 
was  from  General  Thomas,  to  the  eflect  that  he  did  not 
wish  anything  unpleasant;  that  was  what  Thomas 
said. 

Re-Cio#s-examination  by  Mr.  STANBERY.— Q.  This 
emphasis  on  the  words,  "I  dim't  know  its  inateriaiity," 
did  he  speak  thai  word  in  the  ordinary  way  ?  A.  lie 
spoke  ii  in  tlie  way  I  have  mentioned;  he  said  he 
did  not  waul  any   "uupleasautuess:"   witucs*  said 
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this  occurred  in  tbe  first  part  of  the  conversation,  be- 
fore Gener.ll  Thomas  went  to  his  room;  had  t.iken 
part  of  the  conversation  before  that;  did  not  think  it 
material. 

Mr.  BINGHAM — I  suppose  it  is  not  for  the  witness 
to  swear  what  he  thought  about  it. 

Mr.  EVAKTS— Examining  as  to  the  completeness  or 
the  perfection  of  the  witness'  memory.  It  is  cert.iiul}' 
material  to  know  why  he  omitted  some  parts  and  tes- 
tified to  others. 

Mr.  BINGHAM  withdrew  the  objection. 

James  K.  Moorhead  aworn  oa  behalf  of  the  mana- 
gers. 

Direct  examination  by  Mr.  BUTLEtt.— Witness  is  a 
member  of  the  House  of  Representatives,  and  was 
present  at  the  War  Bepartmeul  on  the  moniinff  of 
Saturday,  February  22,  understanding  that  General 
Thomc-vs  was  to  be  thcie  that  moruing  to  take  posses- 
sion of  the  Department;  went  there  from  his  board- 
ing-house, in  comp;iny  with  Mr.  Burleigh,  who,  he 
nnderstood,  had  some  conversation  with  Geueral 
Thomas  Lbe  night  before;  Mr.  Van  Horn  had  correctly 
Stated  what  took  place,  and  witness  could  corroborate 
the  statement. 

Objectiou  by  Mr.  Curtis. 

Witness  proceeded  to  gay  that  Geueral  Thomas 
went  over  to  General  Schriver's  room;  he  was  fol- 
lowed by  Mr.  Stanton  and  himself;  Stanton  there  put 
a  question  to  General  Thomas,  and  asked  witness  to 
remember  it,  which  induced  him  to  make  a  memoran- 
dum of  it;  that  he  thought  he  still  had  among  his 
papers;  it  was  marie  briellv  and  roughly,  but  so  that 
he  could  understand  it;  Mr.  Stanton  said,  "General 
Thomas,  you  profess  to  be  here  as  Secretary  of  W»r, 
and  refuse  to  obey  my  orders;"  General  Thomas  re- 
plied, "  I  do,  sir." 

After  that  had  passed,  witness  walked  to  the  door 
leading  into  the  hall,  when  he  hoard  something  that 
attracted  his  attention,  aud  he  returned;  Mr.  Stanton 
then  said,  '-General  Thomas  requires  the  mails  of  the 
department  to  be  delivered  to  him  ;"  General  Thomas 
eaid,  "I  require  the  mails  of  the  department  to  be  de- 
livered to  me,  and  I  will  transact  the  busiue.^s  of  the 
ofhce;"  witness  then  asked  General  Thomas  if  he 
made  use  of  those  words,  and  he  assented  aud  added, 
"You  may  make  as  full  a  copy  as  you  please;"  th:it 
was  all  the  memorandum  witness  made,  and  he  made 
it  at  that  time  and  place. 

Cross-examined  by  Mr.  STANBERY.— Witness  had 
no;  made  a  memorandum  of  the  number  of  persons  he 
found  at  Mr.  Stanton's  olKce  when  he  arrived  t'jere, 
and  could  not  remeniljer  all  of  th^m ;  there  were  a 
number  of  members  of  Congress;  he  had  seen  Mr. 
Van  Horn  and  Judge  Kelley  there;  had  been  there 
just  about  half  an  hour  when  General  Tnoraas  c«me 
in;  saw  him  through  the  windows,  which  were  open 
towards  the  White  House,  coming,  somebody  having 
announced  the  fact ;  became  alone. 

Q.  Was  he  armed  iu  any  way?  A.  No,  sir;  not  that 
I  know  of. 

(Witeess  here  made  an  observation  inaudiblo  in  the 
reporter's  gallery,  but  which  caused  considerable  mer- 
riment on  the  floor.) 

When  General  Thomas  came  in  he  said,  "Good 
mornintr,  Mr.  Secretary.''  "Good  moruing,  gents;" 
thought  Mr.  Stanton  asked  him  if  he  had  any  busiuess 
with  him;  Mi'.  Stanton  was  sometimes  Bitting  aud 
sometimes  standing;  did  not  notice  which  he  was 
doing  when  he  spoke;  thought  he  did  not  ask  him  to 
take  a  seat,  and  that  witness  did  not  take  one; 
Geueral  Thomas  then  said  he  was  there  as 
Secretary  ad  interim,  appointed  by  the  Presi- 
dent, and  came  to  take  possession;  nothing 
was  said  before  that;  ilr.  Stanton  said,  "I 
am  Secretary  of  Vv'ar;  you  are  Adjutant-General;  I 
order  you  to  your  room ;"  Geueral  Thomas  replied 
that  he  would  not  obey  the  order :  that  he  was  Secre- 
tary of  War,  and  thei;  retired  to  General  Shriver's 
room;  Mr.  Stauton  followed,  askiug  witness  to  ac- 
company him;  did  not  know  what  be  wanted  him  for; 
Buppiised  he  was  going  to  have  further  conversation  ; 
Mr.  Van  Horn  al«o  followed  ;  thought  there  was  some 
uuimpoi-tant  conversation  before  wnat  he  bad  detailed, 
but  could  not  remember  it ;  it  was  joking,  or  something 
of  that  kind,  to  no  purpose;  they  did  not  seem  to  be  in 
any  passicm ;  not  hostile ;  witness  did  not  recollect  any 
of  "the  jokes  that  passed;  left  the  room  shortly  after 
the  remark  that  Mr.  Stauton  anked  him  to  remember; 
had  got  back  into  Mr.  Stanton's  room  before  that, 
and  was  induced  to  return  from  overhearing  conversa- 
tion that  ho  thought  was  important,  whereupon  Mr. 
Stanton  told  him  he  wanted  him  to  remember  the  re- 
mark in  regard  to  the  mails  ol  the  depar;meut  and 


that  he  (General  Thomas)  was  there  as  Secretary  of 
War;  witness  came  out  fust  from  General  Schriver's 
room;  Mr.  Stanton  remained  but  a  very  short  time;  it 
was  then  near  twelve  o'clock,  and  he  and  the  other 
members  went  to  the  Capitol,  leavine  the  rest  of  tbe 
company  there;  do  not  remember  who  stayed,  a  num- 
ber of  gentlemen;  could  not  remember  whether  mili- 
tary or  civilians;  thought  he  had  seen  Genera!  Grant 
there  during  the  moruing,  but  not  while  General  Tho- 
mas was  there,  and  do  not  recollect  General  Th.nnss 
nsing  the  expression  that  he  "wished  no  nupleasaut- 
ness." 

(I.  Did  there  appear  to  be  any  unpleasantness?  A. 
General  Thomas  wanted  to  get  in,  I  think,  and  Mr! 
Stanton  wtnted  to  keep  him  out. 

Q,.  But  there  was  nothing  offensive  on  either  side? 
A.  Nothing  very  belligerent  on  either  side. 

Q.  Was  there  any  joking  in  Mr.  Stanton's  room,  as 
well  as  in  Geueral  Schriver's  room?  A.  I  do  not 
know,  sir. 

C^.  No  occasion  for  a  laugh?  A.  It  was  more  stern 
in  Mr.  Stanton's  room;  Mr.  Stauton  ordered  General 
Thomas  to  leave. 

Q.  That  is  the  only  thing  that  looked  like  stern- 
ness?   A.  Yes.  sir. 

Re-Direct  examination  by  Mr.  BUTLER.  — Q.  The 
President's  counsel  has  asked  you  if  on  that  occasion 
he  was  armed;  will  you  allow  me  to  ask  if  on  that 
occasion  he  was  masked.  (Laughter).  A.  He  was 
not.  sir. 

Walter  A.  Burleigh  sworn  on  behalf  of  the  mana- 
gers. 

Direct  examination  by  Mr.  BUTLER.— Q.  What  is 
your  name  and  position?  A.  My  name  is  Walter  A. 
Burleigh,  and  I  am  a  Delegate  from  Daeota  Terri- 
tory. 

Q*  Do  yon  know  L.  Thomas,  Adjutant-General  of 
the  Aimy.     A.  I  do. 

Q.  How  long  have  yon  known  him?  A.  For  several 
years;  I  don't  know  how  long. 

Q.  Have  yoa  been  on  terms  of  intimacy  with  him? 
A.  1  have. 

Q.  Has  he  been  at  your  house  since  you  have  been 
here?    Y'es,  sir. 

Q.  Do  you  remember  an  occasion  when  yon  had  a 
conversation  with  Mr.  Moorhead  about  visiting  Mr. 
Stanton's  office?  A.  I  recollect  going  to  the  Secretary 
of  War  with  Mr.  Moorhead  on  the  morniug  of  the  '22d 
of  February,  I  think,  last. 

(J.  On  the  evening  before  had  yoa  seen  General 
Thomas?    A.  I  had. 

Q.  Where?    A.  At  his  hnnse. 

C^.  What  time  in  the  evcnini:?  A.  In  the  early  part 
of  the  evening;  I  cannot  say  precisely  the  hour. 

Q.  Had  vou  a  conversation  with  him?    A.  Y'es,  sir. 

Mr.  STANBEKY— What  is  the  relevancy  of  that? 
What  is  the  object? 

ilr.  BUTLEU— The  object  is  to  show  the  intent  and 
purpose  with  which  General  Thomas  went  to  the  War 
Dirpartment  on  the  morning  of  the  '2'2d  ;  that  he  went 
with  the  intent  aud  purpose  of  taking  possession  by 
force;  that  he  alleged  that  intent  and  purpose;  that  in 
consequence  of  that  allegation,  Mr.  Burleiirh  invited 
Geueral  Moorhead  aud  went  up  to  the  WarOflice; 
from  the  conversation  what  I  expect  to  prove  in  this 
— after  the  President  of  the  United  States  had  ap- 
pointed General  Thomas,  and  given  him  directions  to 
take  the  War  Office,  and  after  he  had  made  a  quiet  visit 
there  on  the  21st,  on  tlie  evening  of  the  22d  he  told 
Jlr.  Burleigh  that  the  next  dav  he  was  going  to  take 
possession  by  force.     Mr.  Burleigh  said  to  him  — 

Mr.  STANBERY— No  matter  about  that.  We  ob- 
ject to  the  testimony. 

Mr.  BUTLER— Ttien  yon  don't  know  what  yoti 
have  to  object  to,  if  yoa  don't  know  what  it  is. 
(Luughter). 

The  Chief  Justice  decided  the  testimony  admissi- 
ble, speaking  in  a  very  low  tone. 

Senator  DRAKE— I  suppose  the  matter  of  admit- 
ting the  testimony  is  a  matter  for  the  Senate,  and  not 
for  the  presiding  officer.  Tlie  questions  should  be 
submitted,  I  think,  to  the  Senate.  I  take  exception 
to  the  presiding  officer  unoertaking  to  decide  that 
point. 

The  Chief  Justice,  rising— The  Chief  Justice  is  of 
opinion  that  he  should  decide  upon  objections  to  evi- 
dence. If  he  is  incorrect  iu  that  opinion,  it  is  for  the 
Senate  to  correct  him. 

Senasor  DRAKE  — I  appeal  from  the  decision  of  the 
Chair,  and  demand  the  decision  of  the  Senate. 

Senator  FOWLER  asked  that  the  question  be 
Stated. 

The  Chief  Justice— The  Chief  Justice  would  state 
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to  the  Senate  that  in  hi8  indjjement  it  is  his  dnty  to 
decide  on  questions  of  evidence  in  the  first  instance, 
and  that  if  any  Seuaior  desires  that  tlie  question  shall 
then  be  submitted  to  the  Senate,  it  is  his  duty  to  do  it. 
So  far  as  he  is  aware,   this  is  the  uiiiforni  course  of 


Chief  Justice,  to  which  we   object  respectfully  as  we 
ought,  firmly  as  we  must.     Now,  upon  the  question  of 
precedent,  sorry  I  am  to  be  obliged  to  deny  the  posN 
liun  taken  by  the  presiding  officer  of  the  Senate. 
1  understand  that  this  is  a  que«tioa  the  precedents 


practice  on  trials  of  persons  impeached  in  the  Senate     for  which  have  been  established  for  many  years.     Ni>t 
of  the  United  Slates. 

Senator  DRAKK— My  position,  Mr.  President,  is 
that  there  i.s  nothing:  in  the  rules  of  this  Senate,  sittine 
npon  the  trial  of  an  impeachment,  that  gives  that  au- 
thority to  the  presiding  officer  over  the  body.  That  is 
my  po'sition  of  order. 

Senator  JOHNSON-I  call  the  Senator  to  order. 
The  question  is  not  debatcable. 

Mr.  BUTLER-lf  tne  President  pleases,  is  not  this 
qncBiion  del)Hteable? 

The  Chief  Justice— It  is  debateable  by  the  managers 
and  the  counsel  for  the  President. 

Mr.  BUTLEK— We  have  the  honor,  Mr.  President 
and  "entlemen  of  the  Senate,  to  object  to  the  ruling 
just  attempted  to  be  made  by  the  presiding  officer  of 
the  Senate,  and  with  the  utmost  submission,  but  with 
an  equal  degree  of  firmnes'«,  we  must  insist  upon  our 
objection,  because  otherwise  it  would  always  put  the 
managers  in  the  condition,  when  the  ruliutj  is  against 
them,  of  aopealinc:  to  the  Senate  as  a  body  against  the 
ruling  of  the  ctiair.  We  have  been  too  long  in  par- 
liamentary and  other  bodies  not  to  know  how  much 
disadvantage  it  is  to  be  put  in  that  position— the  posi- 
tion of  apoarent  appeal  from  the  decisum  of  the  chair, 
either  real  or  apparent,  and  we  are  glad  that  the  case 
»has  come  up  unon  a  ruling  of  the  presiding  officer 
which  is  in  our  favor,  so  that  we  are  not  invidious  in 
making  the  objection. 

Although  we  learn  from  what  hag  fallen  from  the 
presiding  officer  th«t  he  understands  that  the  prece- 
dents are  in  the  direction  of  his  intimation,  yet  if  we 
understand  the  position  taken  the  precedents  are  not 
insupport  of  that  position.  Lest  1  should  have  the 
misfortune  to  misstate  the  position  of  the  presiding 
officer  of  the  Senate,  I  will  state  it  as  I  understand  it. 
I  understand  his  position  to  be  that  primarily,  as  a 
Judge  in  a  court  has  a  right  to  do,  the  presiding  offi- 
cer claims  the  richt  to  rule  a  question  of  law,  and 
then  if  any  member  of  the  court  chooses  to  object  it 
may  be  taken  in  the  nature  of  an  appeal  by  one  mem- 
ber of  the  court.  If  I  am  incorrect  in  my  statement 
of  the  position  ofthe  presiding  officer,  I  would  be  glad 

The  Chief' Justice— The  Chair  will  state  that  undsr 
the  rules  of  this  body  he  is  the  presiding  officer.  He 
is  so  in  virtue  of  his  office  under  the  Constitution. 
He  is  Chief  Justice  of  the  United  States,  and  there- 
fore, when  the  President  ia  tried  by  the  Seuate,  it  is 
his  duty  to  preside  in  that  body,  and,  as  he  under- 
stands, he  is  therefore  the  President  of  the  Senate, 
Bitting  as  a  Court  of  Impeachment;  the  rule  of  liie 
Senate  is  the  7th  rule,  reading:—  _ 

"The  presiding  ofiicer  may  in  the  first  instance,  submit 
to  the  Senate,  without  a  division,  all  questions  of  evidence 
and  incidental  questions." 

-He  is  not  required  by  that  rule  to  submit  these  ques- 
tions in  the  first  instance;  but  for  the  despatch  of 
■business,  as  is  nsual  in  the  Supreme  Court,  he  may 
express  his  opinion  in  the  first  instance,  and  if  the 
Senate,  who  constitutes  the  court,  or  any  member  of 
the  court  desires  to  ask  the  opinion  of  the  Senate  as  a 
court,  it  is  his  duty  then  to  aak  for  the  opinion  of  the 
court. 

Mr.  BUTLER— May  I  respectfully  inquire  whether 
that  extends  to  the  managers  as  to  a  question  of  law 
to  be  submitted  to  tiiis  court? 

TheChief  Justice— The  Chief  Justice  thinks  not.    It 
is  a  matter  for  the  court. 
Mr.  BUTLER— Then  it  immediately  becomes  a  very 

important  and  momentous  substance,    because    the 

presiding  officer  of  the  court,  who  is  not  a  member  of 

the  court,  and  has  no  hand  in  the  court,  as  we  under- 
stand it,  except  on  a  question  of  equal  division,  gives 

a  decision  which  prevents  the  Uouse  of  Representa- 
tives from  askiue  even   that  the   Senate   shall   pass 

upon  it,  and,  therefore,  if  this  is  the  rule,   our  hands 

are  tied,  and  it  was  in  order  lo  get  the  exact  rule  that 

we  have  asked  the    presiding  officer  of  the  Seuate  to 

Ptate,  as  he  has  kindly  and   frankly  stated  the  exact 

position.     Now  then,  I  say  again  — 
TheChief  Justice— The  Chief  Justice  thinks  it  right 

and  proper  for  the  managers  to  propose  any  queation 

they  see  fit  to  the  Senate,  but  it  is  for  the  Senate  them- 

pelves  to  determine. 
Mr.    BUTLER— As  I  understand  it,  we  propose  a 

question  to  the  Senate,  and  the  Chief  Justice  decides 

tUai  we  canuut  get  it  decided  without  a  decifiiou  of  the 


expecting  the  question  would  arise,  I  have  not  at  this 
moment  at  my  hands  all  the  books,  but  I  can  give  the 
leadins:  case  where  the  question  arose.  If  lam  not 
mistaken  it  arose  on  the  trial  of  Lord  Stafford,  in  the 
thirty-second  year  of  King  Charles  the  second,  and 
that  the  House  of  Lords  had  a  rule  prior  to  the  trial 
of  Lord  Staffijrd,  by  which  the  Commons  were  bound 
to  address  the  Lord  High  Steward- as  "His  Grace," 
or  "My  Lord,"  precisely  as  the  counsel  for  the  re- 
spondent think  themselves  obliged  to  address  the  pre- 
siding officer  of  this  body  as  "Mr.  Chief  Justice." 
When  the  preliminaries  ofthe  trial  of  Stafford  were 
settled,  the  Commons  objected  that  they,  as  a  part  of 
the  Parliament  of  Great  Britain,  ought  not  to  be 
called  upon,  through  their  managers,  to  address  any 
individual  whatever,  but  that  the  address  should  be 
made  to  the  lords, 

A  committee  of  conference  thereupon  was  had,  and 
the  rule  previously  adopted  in  the  House  of  Com- 
mons was  considered,  and  the  rule  adopted  and  re- 
ported that  in  the  trial  the  Managers  of  the  House  of 
Commons  should  not  address  the  Lord  High  Steward, 
and  should  not  ask  anything  of  him,  but  should  ad- 
dress the  Uouse  as  "  My  Lords,"  showing  the  reason 
and  siving  as  a  reason  that  the  Lord  High  Steward 
was  but  a  Speaker  pro  tern.,  presiding  over  the  body 
during  the  trial. 

When  Lord  Stafford  came  to  trial  the  House  of 
Lords  instructed  him  that  he  must  address  the  lords, 
and  not  the  Lord  Hifh  Steward  at  all.  From  that  day 
to  the  latest  trial  in  Parliament,  which  is  Lord  Cardi- 
gan's in  1841,  the  Earl  of  Cardigan  being  brought  be- 
fore the  House  of  Lords,  and  Lord  Chief  Justice  Den- 
man  sitting  on  that  trial,  the  universal  address  has 
been,  by  counsel,  prisoners,  managers  and  everybody, 
"Jly  Lord."  There  was  to  be  no  recognition  of  any 
superior  right  in  the  presiding  officer  over  any  other 
member  ofthe  court,  nor  did  that  matter  stop  here. 

In  more  than  one  case  this  question  has  arisen.  In 
Lord  Macclesfield's  case,  if  I  remember  rightly,  the 
question  arose  in  this  way:— Whether  the  presiding 
officer  should  decide  questions,  and  he  left  it  whnlly 
to  the  House  ot  Lords,  saying  to  the  lords,  "Yoa 
may  decide  as  you  plense."  Again,  when  Lord  Ers- 
kine  presided  at  the  trial  of  Lord  — ,  which  was  a  trial 
early  in  the  century,  coming  up  with  as  much  form  aa 
any  other  trial,  and  with  as  much  regard  for  form  and 
for  the  preservation  of  decency  and  order,  the  ques- 
tion was  put  to  him,  whether  he  would  call  points  of 
law,  and  he  expressly  disclaimed  that  power. 

Again,  in  Lord  Cardigan's  case,  lo  which  I  have 
just  referred,  before  Lord  Chief  Justice  Deuman.npon 
a  question  of  evidence  in  regard  to  the  admissibility 
of  a  card,  on  which  the  name  of  "Harvey  Garnett 
Tuckett"  was  placed,  the  question  being  whether  the 
man's  name  was  Harvey  Garnett  Phipps  Tuckett,  or 
Harvey  Garnett  Tuckett,  Lord  Denman  decided  that 
he  would  submit  to  the  lords  if  the  counsel  desired  to 
press  the  question,  but  the  counsel  did  not  desire  him 
to  settle  it;  and  the  other  side  went  on  to  argue,  and 
when  the  Attorney-General  of  England  had  finished  his 
argument.  Lord  Ueuman  arose  and  apologized  for  hav- 
ing allowed  him  to  art;ue,  and  said  he  hoped  it  would 
not  be  taken  as  a  precedent,  but  saying  he  did  not  thinls 
it  quite  right  for  him  to  interfere,  and  when  finally 
the  lords  withdrew  and  Lord  Denman  was  giving  the 
opinion  to  the  lords  of  the  guilt  or  innocence  of  the 
party,  he  apologized  to  the  lords  for  giving  an 
opinion  in  advance,  saying  that  he  was  only  one  of 
them,  as  he  was  independent  of  his  office  of  Lord 
High  Steward,  and  that  his  opinion  was  no  more  or 
less  than  any  of  theirs,  and  he  had  only  spoken,  flr»t, 
because  somebody  must  speak.  He  says,  usintr  this 
remarkable  language:— "This  is  not  a  court  and  jury. 
You,  my  lords,  exercise  the  functions  of  both  judge 
and  jury,  and  the  whole  matter  is  with  you." 

Now,  then,  in  the  light  of  authority,  in  the  light  of 
the  precedent,  in  which  the  presiding  officer  appeals, 
in  the  light  of  reason,  and  in  the  light  of  principle,  we 
are  bound  to  object.  And  this  is  not  a  mere  question 
of  form.  All  forms  are  waived,  but  it  is  a  question 
of  8ub.»tance.  It  is  a  qnestion,  whether  the  House  of 
Representatives  can  get,  on  its  own  motion  to  tha 
Senate,  a  question  of  law,  if  the  Chief  .Justice,  who  is 
presiding,  is  to  stand  between  the  Senate  and  them. 
It  is  a  question  of  vital  impurtauce;  but  if  it  was  uf  no 
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Importance  I  could  uot  yield  one  hair,  becanse  no. jot 
or  tittle  of  the  rights  of  the  House  of  RepreseTitativea 
rtall  fall  to  the  ground  by  reason  of  any  inattention 
or  yieldini;  of  mine.  Let  me  state  it  ngain,  becanse  to 
me  it  seems  an  invasion  of  the  privile'.;e  of  the  House 
of  Kepresentatives.  It  is,  that  when  the  H'in«e  of 
Representatives  states  a  question  of  law  to  the  Senate 
of  the  Unired  States  on  the  trial  of  the  President  of 
the  United  States,  the  Chief  Justice  presiding  in  the 
Senate,  sitting  as  a  court,  can  stand  between  the 
House  of  Representatives  and  the  Senate  aud  decide 
the  question.  Then,  by  the  courtesy  of  some  members 
Of  the  Senate,  the  House  of  Representatives,  through 
jts  managers,  can  get  that  question  of  law  decided  by 
the  Senate. 

I  should  be  inclined  to  deem  it  my  duty,  and  the 
dirty  of  the  other  managers,  if  we  were  put  in  that 
position,  to  ask  instructions  of  the  House,  before  we 
allowed  the  riirhts  of  the  House  to  be  bouud  hand  and 
foot,  at  the  beck  of  any  man.  1  do  not  care  who  be 
may  be,  for  it  is,  I  respectfully  submit,  a  question  of 
the  most  momentous  conseqaence;  not  of  so  much 
consequence  now,  when  we  have  a  learned,  able, 
honest,  candid  and  patriotic  Chief  Jnstice  of  the 
United  States ;  but  let  us  look  forward  to  the  time, 
Which  may  come,  in  the  history  of  this  nation,  when 
we  get  a  Jeffries  as  Lord  High  Steward, 

We  desire  that  the  precedents  of  this  good  time, 
with  good  men,  when  everything  is  quiet,  when  the 
country  will  not  be  disturbed  by  the  precedent.  We 
desire  that  the  precedent  be  so  settled  that  it  will 
hold  a  Jeffries  as  it  did  of  old;  lor  it  brings  to  my 
mind  an  instance  of  Jeffries'  conduct  ou  an  exactly 
similar  question,  when,  on  the  trial  of  Lord  Stanley, 
Jeffries  being  Lord  High  Steward,  said  to  the  Earl,  as 
he  came  to  plead  (I  give  the  substance  of  the  words), 
"yon  had  better  confess,  and  throw  yourself  on  the 
mercy  of  the  kin^,  your  master;  he  is  the  fountain  of 
your  niercy,'and  it  will  be  better  for  you  to  do  it," 
and  the  Earl  Stanley  (if  I  remember  the  name  aright), 
replied  to  him.  ''Are  you,  sir,  one  of  my  judges  that 
gives  me  that  advice;  are  you  on  my  trial  for  my 
death?"  and  Jeffries  quailed  before  the  indignant  eye 
ot  the  man  witn  whose  right  he  tried  to  interfere, 
and  said,  'No,  I  am  uot  one  of  your  judges,  and  am 
only  advising  you  as  your  friend." 

I  want  the  precedent  tixed  in  as  good  times  as  there 
were  before  Jeffries,  so  that  if  we  ever  have  the  mis- 
fortune to  have  such  a  Chief  Jnstice  as  we  have  An- 
drew Johnson  in  tiie  chair  of  the  President,  the  pre- 
cedent will  be  so  settled  that  they  cannot  in  any  way 
be  disturbed,  but  will  be  securely  tixed  for  all  time. 

The  Chief  Justice  repeated  his  decision,  to  the  effect 
that  it  was  his  right  and  duty,  under  the  rules,  to  de- 
cide preliminary  questions,  in  the  first  instance  with- 
out submitling  them  to  the  Senate,  and  that  if  any 
Senator  demanded  the  judgment  of  the  Senate  upon 
them,  they  might  then  be  submitted  to  the  Senate. 

Senator  DRAKE -I  raise  the  question  that  the 
presiding  officer  of  the  Senate  has  no  right  to  make  a 
decision  of  that  kind. 

The  Chief  Jnstice  (determinedly)— The  Senator  is 
not  in  order. 

Senator  DRAKE  (not  heeding  the  Chief  Justice)— 
I  demand  that  that  question  be  put  to  the  Senate. 

The  Chief  Justice  (with  still  more  determination) — 
The  Senator  is  not  in  order. 

Senator  CONKLING— I  ask  whether  the  question  is 
to  the  competency  of  the  proposed  testimony,  or  as  to 
whether  the  presiding  officer  be  competent  to  decide 
that  question. 

The  Chief  Justice— It  is  the  question  whether 
the  Chair  in  the  first  instance,  is  capable  of  deciding 
on  that  question  or  that  the  Clerk  will  proceed  to  call 
the  yeas  and  nays. 

Senator  COMKLING— Before  the  yeas  and  nays  are 
called,  I  beg  that  the  latter  clause  of  the  seventh  rule 
be  read. 

Senator  HOWARD  read  the  whole  rule. 

Thende  wa?  read  aa  follows:— The  DrcBidingoPfirer  of 
the  Senate  shall  direct  all  necessary  preparations  ia  the 
Senate  Clianiber.  and  the  presiding  officer  iiium  th(t  trial 
shall  direct  all  the  lorras  of  proceeding  while  the  Senate 
are  sittine  for  the  purpose  of  trjiiit;  an  impeachment,  and 
all  forms  d  u'ing  the  trial,  not  otherwise  specially  provided 
for.  The  presiding  oiliecr  ina^-  in  the  first  instance  submit 
to  the  Senate  without  a  division  all  ilnestions  of  evidence 
and  incidental  qiiesti  ms,  but  the  Bur.o  shall  on  demand  of 
one-fifth  of  the  luembeis  present,  be  decided  bi'  yeas  aud 
n^Ys. 

Mr.  BINGHAM,  one  of  the  managers,  rose  to  call 
the  attention  of  the  Senate  to  the  language  of  the 
rule  just  read,  and  submitted,  with  all  due  resiiect  to 
the  preaidicg  officer,  that  that  rule  meant  nothing 


more  than  this,  "that  if  no  question  be  raised  by  the 
Senate,  and  one-tifth  of  the  Senators  do  not  demand 
the  yeas  and  nays,  it  authorized  the  presiding  officer 
simply  to  take  the  sense  of  the  Senate  on  all  ques- 
tions without  a  division,"  aud  there  it  ended.  He 
besrged  leave  further  to  say,  in  connection  with  what 
had  fallen  from  hi^i  associate  (Mr.  Butler),  that  ha 
looked  on  this  question  as  settled  by  the  very  terms 
of  the  Constitution  itself;  the  Constitutiim,  he  argued, 
providing  that  the  Senate  shall  have  the  sole  power 
to  try  impeachments. 

The  expression,  "the  sole  power,"  necess.arily 
means,  as  the  Senate  will  doubtless  agree,  "the  only 
power,"  It  includes  everything  pertaining  to  the 
trial,  aud  every  judgment  that  may  be  made  is  a  p-irt 
of  the  trial,  whether  it  be  on  a  preliminary  question 
or  on  the  final  question.  It  seems  to  me  the  word  wis 
incorporated  in  the  Constitution,  touching  proceed- 
ings in  impeachment,  in  the  very  light  of  the  long- 
continuea  usages  and  practice  of  Parliament.  It  is 
settled  in  the  very  elaborate  and  exhaustive  report  of 
the  Commons  of  England,  on  the  Lord's  Journal,  that 
the  peers  alone  decide  all  the  qnesiiona  of  law  aud 
fact  arising  in  such  trials.  In  other  words,  it  is  set- 
tled that  the  peers  alone  are  the  judges  in  every  case 
of  the  law  and  the  fact;  that  the  Lord  Chancellor  pre- 
siding is  a  ministerial  officer,  to  keep  order,  to  present 
to  the  consideration  of  the  peers  the  various  questions 
as  they  arise,  and  to  take  their  judgment  upon  them. 
There  his  authority  stops. 

This  question  is  considered  so  well  settled  that  it  Is 
carried  into  the  great  text  book  of  the  law,  and  finds 
a  place  in  the  Institutes  of  Coke,  wherein  it  is  de- 
clared that  "the  peers  are  the  judges  of  the  law  and 
the  facts,  and  conduct  the  whole  proceedings  accord- 
ing to  the  law  and  usage  of  Parliament,"  It  is  as  I 
un'derstand  this  question  as  it  is  presented  here.  I 
agree  with  my  associate  that  it  is  of  very  great  im- 
portance, not  only  tonching  the  admissibility  of  evi- 
dence, but  touching  every  other  question  that  can 
arise;  for  example,  questions  which  may  involve  the 
validity  or  legality  of  any  of  the  charges  preferred  in 
those  articles. 

We  understand  that  the  question  is,  whether  the 
Senate  shall  decide  that  the  presidinar  officer  himself, 
not  being  a  member,  of  this  body,  which  is  invested 
with  the  sole  power  to  try  impeachments,  and,  there- 
fore, to  decide  all  questions  in  the  trial,  can  himself 
make  a  decision,  which  decision  is  to  stand  as  the 
judgment  of  this  tribunal,  unless  reversed  by  subse- 
quent action  of  the  Senate,  That  we  understand  to  be 
the  question  submitted,  and  on  which  the  Senate  is 
now  to  vote.  It  is  suggested  to  me  by  my  associate, 
Mr,  Butler,  that  this  also  involves  the'further  propo- 
sition that  the  managers,  in  the  event  of  such  deci- 
sion being  made  by  the  presiding  officer,  cannot  even 
call  for  a  review  of  that  decision  by  the  Senate. 

Senator  WILSON  moved  that  the  Senate  retire  for 
consultation, 

Mr.  CONivLlNQ  and  others— "No,  no," 

Mr,  SHERMAN  sent  to  the  Secretary's  desk  a  paper, 
which  was  read,  as  follows: — 

"I  ask  the  managers  what  are  the  precedents  in  the 
cases  of  impeachment  in  the  United  States  on  this 
point.  Did  the  Vice  President  as  presiding  officer, 
decide  preliminary  questions  or  did  he  submit  themiu 
the  first  instance  'to  the  Senate?" 

Mr,  BOUTWELL,  one  of  the  managers,  said— "I 
am  not  disposed  to  ask  the  attention  of  the  Senate 
further  to  this  matter,  as  a  question  concerning  the 
rights  of  the  House,  In  proceedings  of  this  kind,  it 
seems  to  me  of  the  gravest  character,  and  yet  I  can 
very  well  understand  that  the  practical  assertion  on 
all  qnestious  arising  here  of  the  iirinciple  for  which 
tha  managers— on  behalf  of  the  House— stand,  would 
be  calculated  to  delay  the  proceedings,  and  very 
likely  involve  ns,  at  times,  in  difficulty. 

In  what  I  said  I  spoke  with  the  highest  per8on,al  re- 
spect for  the  Chief  justice  who  presides  here,  feeling 
that,  in  the  rnlings,  he  may  make  on  questions  of  law, 
and  of  the  admissibility  of  testimony,  he  would  al- 
ways be  guided  by  that  conscientious  regard  for  the 
right  for  which  he  is  distingnished ;  but,  after  all,  I 
forsee  if  the  managers  here,  acting  for  the  House  in 
the  case  now  before  the  Senate  aud  before  the  country, 
and  acting,  I  may  sav,  in  behalf  of  other  generations, 
and  of  other  men,  who,  unfortunately,  may  be  simi- 
larly situated  in  future  times,  were  now  to  make  the 
surrender  of  the  right  that  the  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  sittiuL'  here  as 
the  presiding  officer  of  this  body  for  a  specified  pur- 
pose, and  for  no  other,  has  a  power  to  decide  evon 
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in  a  preliminary  aad  a  conditional  way,  questions  that 
may  be  vital  to  the  final  dsciuion  of  this  tribunal  on 
tbe'guilt  or  innocence  of  the  person  arraigned. 

Here  thay  should  make  a  surrender,  which  would 
in  substance  abandon  the  constitutional  rights  of  the 
House  of  Representatives  and  the  coustitntionil 
risht?  of  the  Senate  sitting  as  a  tribunal  to  to  try  im- 
peachnieut,  presented  by  the  House  of  Representa- 
tives; and,  with  all  due  deference,  I  say  that  the  lan- 
guage of  the  Constitution,  "when  the  President  of  the 
United  States  is  tried  the  CQief  Justice  shall  preside," 
is  conclusive  on  thi-i  whole  matter.  He  presides  here, 
not  as  a  member  of  this  body,  for  If  that  were  as- 
sumed then  the  claim  would  be  not  only  in  dero<ra- 
tion,  but  in  violation  of  another  provision  of  the  Con- 
stitntiou,  which  concedes  to  the  Senate  the  sole  power 
oftrviutjall  impeachments,  and  I  know  of  no  lan- 
guage that  can  be  used  more  specific  in  its  character, 
more  conclusive  in  its  terms. 

It  includes,  as  we  here  maintain,  all  those  men 
chosen  under  the  Constitution,  and  representing  here 
the  several  States  of  the  Union,  whatever  may  be 
their  faults;  whatever  may  be  their  interests; 
whatever  may  be  their  capacity;  whatever  may 
be  their  affiliations  with  or  to  the  person  ac- 
cused, sitting  here  as  a  tribunal  to  decide  trie  ques- 
tions under  the  Constitution,  with  all  the  felicities, 
and  with  all  the  infelicities  which  belong  to  the  tri- 
bunal itself  under  the  Constitution,  with  no  power  to 
change  it  in  any  particular,  and  is  exclusive— I  say  it 
■with  all  due  deference— of  every  oiher  man,  what- 
ever his  station,  rank  or  position  elsewhere ;  whatever 
his  relations  to  this  body  under  the  Constitution,  the 
Senate  has  the  sole  power  to  try  all  impeachments, 
and  no  person  elsewhere  can  in  any  way  interfere  to 
control  or  aflect  its  decision  or  judirment  in  the  slight- 
est degree.  Therefore,  !Mr.  President,  it  must 
follow  as  a  constitutional  right  that  the  Senate  itself, 
without  advice,  as  a  matter  of  right,  must  decide  every 
incidental  question  wl  ich,  by  aiiy  possibility,  can  con- 
trol the  ultimate  judgment  of  the  Senate  on  the  great 
question  of  the  suilt  or  innocence  of  the  party  accused. 
If,  under  any  circumstances,  the  testimony  of  any  wit- 
ness may  be  denied  or  admitted  on  judgment  of  any 
person  (jr  of  any  authority  except  this  tribunal  before 
which  we  here  "stand,  then  tlie  party  accused  and  im- 
peached by  the  House  of  Representatives,  may  be  ac- 
quitted or  may  be  convicted  on  authorities,  or  by  in- 
fluences separate  and  distinct  from  the  judgment  and 
opinion  of  the  Senate  itself. 

On  this  point,  I  think  there  can  finally  he  no  difTe- 
rence  of  opinion;  but,  Mr.  President,  some  of  the 
managers,  not  having  had  an  opportunity  to  consult 
with  my  associates  on  that  point,  and  speaking,  there- 
fore, w'ilh  deference  to  what  may  be  their  judgment, 
the  judgment  of  the  Elonse,  I  should  be  very  willing', 
for  myself,  to  proceed  in  the  conduct  of  this  case  on 
the  understanding  that  the  right  is  here  and  is  now 
solemnly  asserted  by  the  Senate  for  itself,  and  as  a 
precedent  for  all  its  successors,  that  every  question  of 
law  or  evidence  arising  here  is  to  be  decided  by  the 
Senate,  without  consultation  with  or  the  iuflnence  of 
the  presiding  officer. 

However  worthy  it  is,  as  I  know  It  to  be  worthy  of 
consideration,  the  Constitution  standing  between  the 
Senate  here  and  the  presiding  officer  there,  I  hold 
that  the  judgment  must  be  exclusively  here;  still  it 
should  be  willing  that  in  all  this  proceeding  the  pre- 
siding officer  of  the  Senate  shall  give  his  opinion  or 
his  ruling.  If  you  please,  on  incidental  qnestums  of 
law  and  evidence,  as  they  arise,  the  understanding 
being  that  any  member  of  the  Senate,  or  any  one  of 
the  managers,  or  any  one  acting  as  counsel  for  the  re- 
spondent, may  have  it  settled  by  the  judgment  of  the 
Senate,  whether  the  ruling  of  the  presiding  officer  is 
correct  or  otherwise. 

In  the  trial  of  Lord  Melville  (vol.  29,  State  Trials\ 
Lord  Erskine  evidently  acted  upon  this  idea.  A  ques- 
tion of  the  admissibility  of  evidence  having  been  ar- 
gued by  the  managers  on  one  side,  and  by  the  coun- 
sel for  the  respondent  on  the  other  side.  Lord  Erskine 
said: — "'  If  any  noble  lord  is  desirons  that  this  sulyect 
should  be  a  matter  of  further  consideration  in  the 
Chamber  of  Parliament,  it  will  be  proper  that  he 
should  now  move  an  adjonrnment.  If  not,  I  have 
formed  an  opinion,  and  shall  declare  it;"  and  on  that 
theory  he  administered  the  duties  of  the  chair. 

With  respect  to  the  rights  of  the  House  of  Repre- 
sentatives and  to  the  rights  of  the  respondent,  I 
should  not,  for  myself,  object;  but  I  cannot  conscien- 
tiously, even  in  his  presence,  consent  to  the  doctrine 
as  a  matter  of  right,  that  the  presiding  officer  of  the 
Senate  is  to  decide  this  question  under  such  circum- 


stances, that  it  is  not  in  the  power  of  the  manager! 
to  take  the  judgment  of  the  court  as  to  whether  the 
decision  is  ri'.'ht  or  wrong. 

Mr.  BINGHAM,  one  of  the  managers,  rose  to  call 
the  attention  of  the  Senate  to  an  abstract  which  he 
had  made  on  the  question.  It  was  to  the  effect  that 
Judges  of  the  realm  and  the  Barons  of  the  Exchequer 
were  no  part  of  the  House  of  Lords,  except  for  mere 
ministeri'tl  purposes;  that  the  Peers  are  not  triers  or 
jurors  onlv,  but  are  also  judges  both  of  law  and  of 
fact,  and  that  the  judges  ought  not  to  give  an  opinion 
in  a  matter  of  Parliament. 

[Note. — This  brief  condensation  is  all  that  it  was 
possible  for  the.  reporter  to  make,  on  account  of  the 
impossibility  of  hearing  distinctly  in  the  gallery,  and 
of  the  total  l;ick  of  facilities  for  properly  reporting 
these  most  important  proceedings. — Kkportee.J 

Mr.  BUTLEK,  referring  to  the  question  put  by  Mr. 
Sherman  some  time  back,  cited  a  precedent  in  case  of 
the  impeachment  of  Judgp  Chase,  where  the  qaestion 
whether  a  witness  should  be  permitted  to  refer  60 
his  notes  in  order  to  refresh  his  memory  on  the  stand, 
and  where  the  President  pnt  the  question  to  the  Se- 
nate, which  was  decided  la  the  negative.  Yeas,  18; 
nays,  IS. 

Mr.  EVARTS,  on  behalf  of  the  President,  said:— 
Mr.  Chief  Justice  and  Senators:— I  rise  to  make  but  a 
single  observation  in  reference  to  a  position  or  an  ar- 
gument presented  by  one  ol  the  honorable  managers 
to  aid  the  judgment  of  the  Senate  on  the  question 
submitted  to  it. 

That  question  we  understand  to  be,  whether,  ac 
cording  to  the  rules  of  this  body,  the  Chief  Justice 
presiding  shall  determine,  preliminarily,  interlocutory 
questions  of  evidence  and  of  law  as  they  arise,  sub- 
ject to  the  decision  of  the  Senate  on  presentation  by 
any  Senator  of  the  question  to  it.  i<ow  the  hono- 
rable manager,  Mr.  Boutwell,  recognizing  the  great 
inconvenience  that  would  arisa  in  retarding  of  the 
trial  from  that  appeal  to  so  numerous  a  body  on  every 
interlocutory  question,  while  he  insist-  on  the  magni- 
tude and  importMuce  of  the  right  to  deterraiue,  intl- 
m-ites  that  the  managers  will  allow  the  Chief  Justice 
to  decide  unless  they  see  reason  to  object. 

In  behalf  of  the  counsel  for  the  President,  I  have 
only  this  to  say,  that  we  shall  take  from  this  court  the 
rule  as  to  whether  the  first  preliminary  decision  is  to 
be  made  by  the  Chief  Justice,  or  to  lie  made  bv  the 
whole  body,  and  that  we  shall  not  submit  to  the  choice 
of  the  managers  as  to  how  far  that  rule  shall  be  de- 
parted from.  Whatever  the  rule  is,  we  shall  abide  by, 
but  if  the  court  determine  that  the  proper  plan  is  for 
the  whole  body  to  decide  on  every  interlocutory  ques- 
tion, we  shall  claim  as  a  matter  of  right,  and  as  a 
matter  of  course,  that  that  proceeding  shall  be 
adopted. 

Senator  WILSON  renewed  his  motion,  that  the  Se- 
nate retire  for  consultation. 

The  vote  was  taken  by  yeas  and  nays,  and  resulted: 
— Yeas,  25;  nays,  25,  as  follows:— 

Yeas.— Messrs.  Anthony,  Buokalew,  Cole,  Conness,  Cor- 
bett,  Davis.  Dixon,  Ediniinds,  Fowli^r,  Crimes.  Hendricks, 
Hone,  Johnson.  McGreer.v,  Morrill  (.Mc),  Morrill  (Vt.), 
J[.>rton,  Norton,  Patterson  (X.  H.).  Patterson  (Tenn.), 
Poraeroy,  Ross,  Vlckers,  Williams  and  Wilson— 25. 

Nays.— Messrs.  Cameron.  Cattell,  Chandler,  C'onkllng, 
Cragin,  Doolittle.  Drake.  Forry,  Fessenden,  Frelinshny- 
sen,  Henderson,  Howard,  Morgan,  Nye,  Ramsey,  Saiils- 
bur3'.  Sherman,  Spra?iin,  Steu-art.  Sumner,  Thayer,  Tip- 
ton, Trumbull,  Van  Winkle  and  Willey— 25. 

It  being  a  tie  vote,  the  Chief  Justice  voted  yea,  thtw 
giving  practical  eftect  to  the  position  assumed  by  him, 
as  to  his  right  to  vote. 

The  circumstance  created  some  flutter  on  the'  floor 
and  much  amusement  in  the  galleries. 

The  Senate,  headed  by  the  ("hief  Justice,  then,  at 
three  o'clock,  retired  for  consultation,  and  soon  after 
the  galleries  began  to  thin  out.  The  members  of  the 
House  gathered  in  knots  and  indulged  in  boisterous 
conversation,  and  the  counsel  for  the  President  con- 
sulted quietlv  together.  One,  two,  three  hours  p,isso<l, 
and  still  the  Senators  did  not  return  to  their  Chaml)ee. 

The  few  spectators  in  the  galleries  dawdled  list 
lessly.  Most  of  the  members  of  the  House  sought 
other  scenes  more  charming,  and  the  general  appear- 
ance of  tnings  was  listless  and  uninteresting.  At 
last,  at  twenty  minutes  past  six,  the  Senate  rettirned, 
and  the  Chief  Justice,  having  called  the  body  to  order, 
said:- 

The  Senate  has  had  under  consideration  the  qnes> 
lion  which  was  discussed  before  it  retired,  and  haa 
directed  me  to  report  the  following  rule:  — 

Rule  7.  The  presiding  olTioer  of  the  Semite  shall  direct 
all  necessary  preparations  in  the  Senate  Chamber,  and 
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the  presiding  officer  of  the  Senate  shall  direct  all  the 
forms  of  proceedings  when  the  Senate  is  fitting  fir  the 
purpose  of  trying  an  iuiiicachmcnt,  and  all  forma  diiniig 
the  trial,  not  otherwise  especially  provided  for;  and  the 
presiding  oflicer,  on  the  trial,  may  rule  on  all  qucBtions  of 
evidence  and  on  incidental  questionf,  which  decision  will 
ttaud  as  tlie  judgment  of  the  Senate,  for  decision;  or  he 
niav,  at  Ilia  option,  in  the  firet  instance,  submit  any  euch 
question  to  a  vote  of  the  members  of  the  Senate. 

Mr.  BUTLKK  intimated  that  the  managers  desired 
to  retire  for  cunfultntion. 

Senator  TRUMBULL  8.iid  that  unless  the  managers 
desired  the  Senate  to  continue  iu  session,  he  would 
now  move  an  adjournment. 

The  managers  intimated  that  they  did  not. 

Senator  TRUMBULL  then  made  the  motion  for  ad- 
journment to  twelve  o'clock  to-morrow,  which  was 
wried. 

The  Chief  Justice  vacated  the  Chair,  and  the  Senate 
having  resumed  its  legislative  session  adjourned  at 
twenty  minutes  past  six. 

The  Senate  Consultation. 

When  the  Senate  retired  from  their  Ch.imber  this 
afternoon,  Mr.  Ilenderscn  moved  to  postpone  the 
pending  question  on  appeals,  with  a  view  to  take  up 
the  rules.  This  was  agreed  to  by  the  followinc  vote:— 

Yeas— Messre.  Anthonv,  Bayard.  Buckiilcw,  Cameron, 
Cattell,  Colo,  Corbett,  Crngin,  Davis.  Dixon,  Doolittle, 
F.dmund?,  Fosscnden,  Fowler,  Frelinghnyeen  Henderson, 
Hendricks,  Johnson.  McCreery,  Morrill  (Vt.).  Xorton, 
I'attcrson  (N.  II.),  Patterson  (Tonn.),  Pomeroy,  Ross, 
.'Jaiilpbury,  Sprague,  TrumbuU.  Van  Winkle,  Vickers, 
Willcyand  Williani3-32. 

Nays.— Messrs.  chandler,  Conkling,  Conncsa,  Drake. 
Ferry,  Howard.  Howe,  Morgan,  M'lrrill  (Mc),  Morton, 
Nve,  Kamsev,  Sherman,  Stewart,  Smnner,  Thayer,  Tip- 
tj'n  and  Wilson-18. 

Mr.  Hknkerboh  then  moved  amendments  to  the 
Feventh  rule,  when  a  motion  was  made  and  disagreed 
to  to  strike  out  from  tlie  same  the  words  which  pro- 
vide that  the  rulings  on  que»tion8  of  evidence  and  in- 
ridental  questions  shall  stand  as  the  judgment  of  the 
Senate. 

Mr.  Sdmner  offered  an  amendment  to  Mr.  Hen- 
derson's proposition,  as  follows; — 

That  the  C^liief  Justice,  presiding  in  the  Senate,  in  the 
trial  of  the  President  of  the  United  States,  is  not  a  niem- 
Jx^r  of  the  Senate,  and  has  no  authority,  under  the  Consti- 
tution, to  vote  on  any  queetion.dming  the  trial. 

This  was  rejected  by  the  following  vote:^ 

Yeas.— Messrs.  Cauieron,  Cattell,  Chandler,  Conkling, 
Conness,  Corbett,  Crai-'in,  Drake,  Howard,  Morgan,  Mor- 
rill (Me.),  Morton,  Nvi-,  I'omeroy.  Ramsey,  Stewart,  Sum- 
ner, Thaver,  Tipt^iu,  Ti-umbull,  Williams  and  AVil.-on— 22. 

^Javs.-^Mi-f-^r^.  P.avard,  Buckalow.  (.'.ilr,  Davi:^,  Dixon, 
roolittlc.  f.dmmids  Ferrv,  Fesscudon,  I'dw  Irr,  Fnling- 
huvsen.  Henderson,  Hendriclcs,  H..u  ,■,  .Jobn.-^Mii,  M((  r.Try, 
:Mo"rrill  (Vt.),  Norton,  l"a[tcr,.on  (\.I1.),  I'atter.-on  ClViiii.), 
Ross,  Sherman,  Sprague,   Van  Winkle,   Vickers  and  Wil- 

Mr.  brake  moved  an  amendment  to  Mr.  Hender- 
son's proposition,  as  follows: — "II  is  the  judgment  of 
the  Senate,  that,  under  the  Constitution,  the  Chief 
Justice  presiding  over  the  Senate,  iu  the  pending  trial, 
has  no  privilege  ol  ruling  questions  of  law  arising 
therein,  but  that  all  such  queeti(m9  should  be  sub- 
mitted to  and  decided  by  the  Senate.  This  was  dis- 
agreed to  by  the  following  vote: — 

Yeas.— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Con fe- 
ling.  ('oniiefB,  Drake,  Ferrj-,  Howard,  Howe,  Morgan, 
Morrill  (.\Ie.),  Morton,  Nye,  Ramsey,  Stewart,  Sumucr, 
Tliayer,  Tipton  and  Wilson— 1!0. 

Nayg.— Messrs.  Anthonv,  liivard.  Buckalew,  Corbett, 
Cragiu,  Davis,  Dixon,  Doolittlo,  Eduiuud.-i,  tcs.^cndeu. 
Fouler,  Frelingbnvpcii,  HcndiTson,  Hendricks,  Jolinson, 
McCreerv,  Morrill"(Vt.),  Morton,  Patterson  tN.  H.),  Pat- 
ter-'on  (fenn.),  Pomeniv,  R.oss,  Saulsbury,  Sherman,  Van 
Winkle,  VicKcrs,  \Villey-30. 

Mr.  SHERMAN  submitted  the  following,  which  was 
reiected  bv  a  vote  of  25  to  25: — 

"That  under  the  rules,  and  in  accordance  with  the  pre- 
cedents in  the  L'uitcd  i^tates  in  cases  nf  inipeaclinuut,  all 
(juestions,  otlier  than  those  of  order,  should  bo  submitted 
to  the  Senate." 

Finally,  the  Senators  agreed  to  Mr.  Henderson's 
amendment  to  the  seventh  rule,  as  reported  at  the 
close  of  the  trial  report. 

The  following  w.ns  the  final  vote:— 

Yeas— Messrs.  .\iithonv,  Bavard,  Buckalew,  Cameron, 
Corbett,  Cragin,  I  )avi6, 1  iiion,  t)oolittle,  Kdmimds,  FcBscn- 
den,  Fowler,  Frclingbuys.'n,  Henderson,  Hendricks.  John- 
son.  McCreerv,  Morrill  (Vt.),  Norton,  Patterson  (N.  H.), 
I'attcrson  (Teun.),  Pomerov,  Ross,  Saulsbury,  Sherriiaii. 
Sprague,  Trumbull,    Van  Winkle,  Vickers,  Willey  and 

Nays— Messrs.  Cattell,  Chandler,  Cole,  Conkling,  Drake 
Ferrv.  Howard,  Howe,  Morgan,  Morrill  (Me.),  Norton, 
Nvp,"  Ramsey,  Stewart,  Sumner,  Thayer,  Tipton  and 
WiL-on-lS. 


PROCEEDINGS  OF  WEDNESDAY,  ftPRIL  I. 

The  Opciiins  Prayer. 

The  Senate  met  at  12  o'clock.  Pr.iyer  was  offered 
by  Rev.  James  J.  Kane,  of  Brooklyn,  N.  Y.  He 
asked  a  blessing  upon  this  great  court,  assembled  for 
the  trial  of  the  most  momentous  qnestion  which  h.is 
arisen  during  the  existence  of  the  nation  ;  the  records 
of  the  past  show  that  a  like  crisis  in  other  nations  has 
been  followed  by  war  and  bloodshed.  He  pr.iyed 
that  God  would  avert  the  danger.  Many  in  our  bor- 
ders sought  a  pretext  to  make  the  sword  leap  from 
the  scaljbard  and  make  it  drunk  with  the  blood  of 
their  fellows.  He  asked  that  God  would  turn  to  naught 
the  counsel  of  the  nngodly  and  the  craftiness  of  the 
enemies  of  our  country ;  to  remember  the  blood  that 
has  already  been  shed,  as  well  of  onr  martyred  Presi- 
dent as  of  those  who  died  in  the  field  or  hospital  for 
ihe  country. 

He  especially  prayed  that  the  representatives  of  the 
people  should  be  endowed  with  wisdom  and  discre- 
tion; that  the  E.^cecutive  be  guided  by  wisdom, 
whether  he  remain  President  or  not,  and  that  all  his 
acts  be  marked  by  prudence  and  moderation  ;  that  his 
coustitntional  advisers  be  also  guided  by  the  spirit  of 
wisdom,  as  well  as  all  the  rest  of  those  in  authority 
over  us;  that  the  nation  maybe  prepared  to  receive 
the  decision  of  the  great  event  and  abide  by  it;  that 
our  especial  blessing  may  rest  upon  those  who  have 
the  management  of  this  trial,  so  that  the  result  may 
redound  to  the  honor  and  glory  of  God. 

Arrival  of  the  Manneors. 

At  ten  minutes  past  twelve  o'clock  the  Sergeant-at- 
Arms  of  the  Senate  announced  the  managers  of  the 
impeachment  on  the  part  of  the  House  of  Represen- 
tatives. 

All  the  managers,  except  Mr.  Stevens,  entered  and 
took  seals  at  trie  tablcK  on  the  left  side  of  the  area,  in 
front  of  the  Secretary's  desk.  Subsequently  Mr. 
Stevens  comes  in  and  takes  his  seat.  The  counsel  for 
the  President  are  already  seated  at  the  right  hand 
side.  The  Sergeant-at-arms  then  announced  the 
House  of  Representatives  of  the  United  States.  Tne 
members  of  the  House  enter  in  pairs,  headed  by  Mr. 
Vv'ashburne  (IU.),  Chairman  of  the  Committee  of  the 
Whole,  attended  by  Mr.  McPherson,  Clerk,  and  Mr. 
Buxton,  Assistant  Doorkeeper,  and  closely  followed 
by  the  Speaker,  Mr.  Dawe?,  Mr.  Covode  and  Mr.  Win- 
dom.  These  take  their  seats  on  chairs  in  the  front 
aisle.  The  members  generally  tile  off  to  the  right 
and  left,  and  take  the  chairs  that  are  placed  on  the 
easterii  and  western  angles. 

The  Journal. 

The  Secretary  then  proceeded  to  read  the  journal 
of  the  proceedings  yesterday.  The  reading  occupied 
a  quarter  of  an  hour. 

Senator  SU.MMEK  (Mass.)  then  rote  and  said,  Mr. 
President,  I  scud  to  the  Chair  an  order  in  the  nature 
of  a  correction  of  the  journal. 

The  Chief  Justice  ordered  the  paper  to  be  read. 

The  Clerk  read  it,  as  follows:— 

It  appearing,  on  the  reading  of  the  journal  of  yes- 
terday, that  on  a  question  where  the  Senate  was  equally 
divided,  the  Chief  Justice  presiding  on  the  trial  of  the 
President  gave  the  casting  vole,  it  is  hereby  declared 
that,  in  the  jodgment  of  the  Senate,  such  vote  was 
without  authority  of  the  Coustituiion  of  the  United 
States. 

On  that  qnestion  Senator  SUMNER  asked  for  the 
yeas  and  nays. 

The  vote  was  taken,  and  it  resulted— Y'eas  21,  naj-s 
27.  as  follows:— 

Yeas.— .Messrs.  Cameron,  Chandler,  Cole,  Conkli:>e, 
(louiicss.  Cragin,  Drake,  Howard,  Uowe,  Morgan.  Morrill 
(Me.),  Morton,  I'ouieroy,  Ramsc.v,  Stewart,  Sumner, 
Thayer,  '1  inton,  Trumbull,  William's,  and  Wilson— 21. 

Nayb  — Messre.  Anthony,  Bayard,  Buckalew^  Corbett, 
Davis,  Dixon,  Doolittle,  Edmunds,  Ferry,  Fessoiiden, 
Fowler,  Frelingbursen,  Cliimes,  Henderson,  Hendricks, 
Johnson,  McCreerv,  .Morrill  (Vt.),  Norton,  Pattcrn.n  (N. 
H.),  I'litterson  (Toiiu.),  Rose,  Sherman,  Bpraguo,  Van 
Winkle,  Vickers,  and  W  ille.v-27. 

So  the  order  was  rejected. 
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The  Contested  Interrogatory. 

The  Secretary  then  road  the  following  form  of  qnes- 
tlon  proposed  by  Mr.  Butler,  one  of  the  managers,  to 
the  witness,  \V.  A.  Burleifrh,  who  was  on  the  stand 
yesterday :— "You  said  yesterday,  in  answer  to  my 
question,  that  you  had  a  conversation  with  General 
Lorenzo  Thomas  on  the  evening  of  the  21gt  of  Feb- 
ruary last.  State  if  he  said  anything  as  to  means  by 
which  he  intended  to  obtain,  or  was  directed  by  the 
President  to  obtain  possession  of  the  War  Depart- 
ment.    State  all  that  he  snid  as  nearly  as  yon  can." 

Mr.  STANBEKY,  counsel  for  the  President,  ob- 
jected to  the  question. 

The  Chief  Justice  waa  about  to  submit  to  xhe  Sen- 
ate, when 

Senator  FRELINGHUYSEN  Bnbmitted  the  follow- 
ing question  in  writinfjto  the  managers: — "Do  the 
managers  intend  to  connect  th's  conversation  between 
the  witness  and  General  Thomas  with  the  respond- 
ents ?" 

Mr.  BUTLEK,  one  of  the  manageas,  rose  and  said 
that  if  that  question  was  to  be  argued  before  the 
Senate  the  managers  would  endeavor  to  answer  it. 

On  the  question  being  repeated  bv  the  Chief  Justice, 

Mr.  BUTLER  rose  and  said:— If  the  question  is  to 
be  argued  on  the  one  side  the  other  will  endeavor  to 
answer  the  question  submitted  by  the  Senator  from 
New  Jersey. 

In  the  course  of  the  argument  Senator  TRUMBULL 
called  for  the  reading  of  the  question  to  the  witness. 

After  it  was  read  the  Chief  Justice  asked  whether 
the  managers  proposed  to  answer  the  question  of  the 
Senator  from  New  Jersey. 

Mr.  BUTLER  again  rose.  If  there  is  to  be  no  argu- 
ment I  will  answer  the  question  proposed,  but  if  there 
is  to  be  an  argument  on  the  part  of  the  counsel  for  the 
President,  we  jiropose  as  a  more  convenient  method 
to  answer  the  qnestion  in  the  course  of  our  argument. 
I  can  say  that  we  do  propose  to  connect  the  respon- 
dent with  the  question. 

Argument  of  Mr.   Stanbery. 

The  Chief  Justice  was  about  to  put  the  qnestion, 
when  Mr.  STANBERY  rose  to  argue  it.  lie  said  :— 
Mr.  Chief  Justice  and  Senators.  We  have  at  length 
reached  the  domain  of  law,  where  we  have  to  argue 
no  longer  questions  of  mere  form  and  modes  of  proce- 
dure, but  questions  that  are  proper  to  be  argued  by 
lawyers  and  to  be  decided  by  a  court. 

The  question  now,  Mr.  Cliief  Justice  and  Senators, 
is  whether  any  foundation  has  been  laid,  either  in  the 
articles  themselves  or  in  any  testimonv  as  yet  given, 
for  using  any  of  the  declarations  of  General  Thomas 
in  evidence  against  the  President.  General  Thomas 
is  not  on  trial.  It  is  the  Pre'<ident  and  the  President 
alone  that  is  on  trial,  and  the  testimony  to  be  offered 
must  be  testimony  which  is  binding  on  Lim.  It  is 
agreed  that  the  President  was  not  nresent  on  the  even- 
ing of  the  21st  of  February,  when  General  Thomas 
made  those  declaratnms.  They  were  made  in  the  ab- 
sence of  the  President.  He  had  no  opportunity  of 
hearing  them  or  of  contradicting  them.  If  thev  are  to 
be  used  against  him  they  must  be  made  by  some  tier- 
son  speaking  for  him,  by  authority.  First  of  ail, 
what  foundation  is  there  for  the  declarations  of  Gen. 
Thomas  to  be  given  in  evidence,  as  to  what  he  in- 
tended to  do,  or  what  the  President  had  authorized 
him  to  do? 

It  will  be  seen,  that  by  the  first  article  the  offense 
charged  against  the  President  is,  that  he  issued  a 
written  order  to  ■Mr.  Stanton  for  his  removal,  adding 
that  General  Thomas  was  authorized  to  receive  the 
transfer  of  the  books,  records,  papers  and  property  ot 
the  department.  Now  the  offense  laid  in  that  article 
is  not  as  to  anything  that  was  done  under  the  order- 
not  as  to  any  animus  by  which  it  was  issued ;  but  the 
order  in  itself  is  simply  the  gravamen  of  the  offense. 
So  much  for  the  first  article.  Now,  what  is  the  second' 
It  is  that  on  the  same  day,  the  21st  of  February,  ISGs' 
the  President  issued  a  letter  of  authority  to  General 
Thomas,  and  the  gravamen  there  is  the  issuing  of  that 
letter  of  authority,  not  anything  done  under  it  What 
next? 

The  third  article  goes  upon  the  same  letter  of  au- 
thority, and  charges  the  issuing  of  it  to  be  an  offense 
intended  to  violate  a  certain  act.  Then  we  come  to 
the  fourth  article.  Senators  will  observe  that  in  the 
three  first  articles  the  offense  charged  is  issuin"' cer- 
tain orders  in  violation  either  of  the  ConstilutiTin  or 
the  act  known  as  the  Tenure  of  Office  act,  but  in  the 
fourth  article  the  managers  of  the  House  nroceed  to 
Charge  us  with  an  entirely  new  offense  againei  a  totally 


different  statnte,  and  that  is  a  conspiracy  between 
General  Thomas  and  the  President,  and  other  persons 
unknown;  by  force,  in  one  article,  and  by  intimida- 
tion in  another,  to  endeavor  to  prevent  Mr.  Stanton 
from  holding  the  office  of  Secretary  of  War,  and  that 
in  pursuance  of  that  conspiracy  certain  acts  were 
done  which  are  not  named,  with  intent  to  violate  the 
conspiracy  act  of  July  31,  ISGl.  These  are  the  only 
charges  which  have  any  relevancy  to  the  question 
now  pending. 

I  need  not  refer  to  the  other  articles,  in  which  the 
offenses  charged  against  the  President  arise  out  of  his 
relations  to  General  Emory,  his  speeches  made  at  the 
Executive  mansion,  in  August,  1S66;  at  Cleveland,  on 
the  3d  of  Septemlier,  lSG6,'and  at  St.  Louis,  on  the  Sttl 
of  September,  1S66.  Now  what  proof  has  yet  been 
made  under  these  first  eight  articles?  The  proof  is 
simply,  BO  far  as  this  question  is  concerned,  the  pro- 
duction in  evidence  of  the  order  removing  Mr.  Stan- 
ton, and  of  the  order  to  General  Thomas.  There  they 
are  to  speak  for  themselves.  As  yet  we  have  not  had 
one  particle  oi  w^hat  was  said  by  the  President,  either 
before  or  after  the  issuing  of  the  orders. 

Tlie  only  foundation  yet  laid  for  the  introduction  of 
the  testimony  used  is  the  production  of  the  Presi- 
dent's orders.  The  attempt  now  is,  by  the  declara- 
tions of  General  Thomas,  to  show  with  what  intent 
the  President  issued  these  orders,  not  by  producing 
General  Thomas  here  to  testify  as  to  what  the  Presi- 
dent told  him,  but  without  having  General  Thomas 
sworn  at  all,  to  bind  the  President  liy  General  Tho- 
mas' declarations,  not  made  under  oath,  and  made 
without  any  cros.s-examination  or  contradiction. 
Now,  Senators,  what  foundation  is  laid  to  show  the 
authority  given  by  the  President  to  General  Thomas 
to  speak  for  him  as  to  his  intent.  You  must  find  that 
fonudation,  if  at  all,  in  the  orders  themselves.  What 
are  those  orders?  I  will  read  them.  The  first  is  the 
order  to  Mr,  Stanton : — 

ExECUTiVF.  SlANsiojf,  WAsnrN'GTON.  D.  C,  Feb.  21, 
1868.— Sir:— By  virtue  of  the  power  and  authority  ve.-<ted 
in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States,  you  are  hereby  removed  from  office  as 
Secretary  for  the  Department  of  War,  and  your  functions 
as  such  will  terminate  upon  receipt  of  this  communica- 
tion. 

Vou  will  transfer  to  Brevet  Major-General  Lorenzo 
Thomas,  Adjutant-General  of  the  anuy,  who  has  this  day 
been  authorized  and  empowered  to  act  as  Secretarj-  of 
War  ad  interim,  all  records,  books,  papers  and  other  pub- 
lic property  now  in  your  custody  and  charge. 

Respectfully  yours,  Anukkw  Johnsoy. 

To  Hon.  Edwin  il,  iitauton,  Washington,  D.  C. 
So  much  for  that.    Then  comes  the  order  to  General 
Thomas,  which  I  will  read  to  the  Senate;— 

Sir:— Hon.  Edxin  M.  Stanton  having  been  this  dav  re- 
moved from  ortice  as  Secretary  for  the  Department  of  'SVar, 
you  arc  hereby  authorized  and  empowered  to  act  as  Secre- 
tary of  War  ad  interim,  and  nill  immediately  enter  upon 
the  duties  pertaining  to  that  office. 

Mr.  Stanton  has  been  instructed  to  transfer  to  you  all 
the  records,  books,  papers  and  other  public  property  now 
in  his  custody  and  charge 

Kespectfullv,  yours,  ANDREW  JOHNSON. 

To  Brcvot  .Major-Cieneral  Lorenzo  Thomas,  Adjutant- 
General  United  States  Arra.y,  Washington,  D.  C, 

There  they  are.  They  are  orders  made  by  the  Pre- 
sident to  two  of  his  subordinates— an  order  directing 
one  of  them  to  vacate  his  office  and  transfer  the  public 
property  in  his  possession  to  another  party,  and  an 
order  to  that  other  party  to  take  possession  of  the 
office  and  to  act  as  Secretary  of  War  ad  interim. 

Gentlemen,  does  that  make  a  conspiracy?  Is  that 
proof  of  a  conspiracy,  or  tending  to  a  conspiracy? 
Does  that  make  General  Thomas  an  agent  of  the 
President,  in  such  a  sense  as  that  the  President  would 
be  bound  by  everything  he  says  or  does  even  within 
the  scone  of  his  agency?  If  it  makes  him  his  agent, 
does  this  letter  of  authority  authorize  him  to  do  any- 
thing but  that  which  he  is  commanded  to  do— go  there 
and  demand  possession,  and  receive  a  transfer  of  the 
records  of  the  department?  Does  it  authorize  him  to 
go  beyond  the  letter  and  meaning  of  authority  given 
him?    Why  certainly  not. 

In  the  first  place,  it  must  be  either  on  the  footing  of 
a  conspiracy  between  General  Thomas  and  the  Presi- 
dent, or  on  the  policy  of  an  agency  in  which  the  Presi- 
dent is  principal,  and  General  Thomas  is  the  agent. 
That  the  declarations  of  General  Thomas,  either  as 
co-conspirator  or  as  agent,  are  to  be  given  against  the 
President.  There  is  no  other  ground  on  which  these 
hearsay  declarations  could  be  given  as  evidence. 

I  agree  that  when  a  conspiracy  is  established,  or 
when  it  is  partially  established,  when  testimonv  is 
given  tending  to  Drove  it,  and  a  proper  foundation 
laid  of  a   conspiray  in  which  A,  B    and  C  are  cou- 
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cerned.  then  the  declarations  or  one  or  the  congpirii- 
tors,  made  while  the  conspiracy  is  in  process  and  made 
in  furtherance  of  the  couspiracv,  not  ouiside  of  it, 
may  be  given  in  evidence  as  against  the  other  co-con- 
spiratore  and  binds  the  others.  So,  too,  I  agree,  that 
where  an  agency  is  established  either  by  parole,  proof 
or  by  writing,  and  when  established  by  writing  that 
is  the  measure  of  the  agency,  and  you  cannot  extend 
it  by  parole.  The  acts  done  and  the  declarations 
made  in  pursuance  of  that  aeency,  are  binding  on  the 
principal. 

Mow,  I  ask  this  honorable  conrt  where  there  is  any- 
thing like  a  conspiracy  here?  Where  is  there  any  proof 
estaSlishiusr  any  agency  between  General  Thomas  and 
the  President,  in  which  the  President  is  the  prmcipal 
aud  General  Thomas  the  agent?  I  do  not  admit  that 
this  letter  of  authority  constitutes  such  agency  at  all. 
I  do  not  admit  that  the  President  is  bound  by  any  de- 
clarations made  by  General  Thomas  on  the  footing  of 
his  being  an  agent  of  the  President;  but  if  he  were,  if 
this  were  a  case  of  principal  and  agent,  then  I  say 
that  the  letter  of  authority  to  General  Thomas  is  that 
which  binds  the  President,  and  nothing  beyond  it. 
The  object  here  is  to  show  that  General  Thomas  de- 
clared that  it  was  his  intention,  and  the  intention  of 
the  President,  in  executing  that  authority,  to  use 
force,  intimidation  and  threats.  Suppose  a  principal 
gives  authority  to  his  agent  to  go  and  take  possession 
of  a  house  in  the  occupancy  of  another,  does  that 
authorize  him  when  he  goes  there  to  commit  an  as- 
sault aud  battery  on  the  tenant,  or  to  drive  him  out 
vi  et  armis  f 

Is  the  principal  to  be  made  a  criminal  by  the  act  of 
his  agent,  acting  simply  on  the  authority  to  take 
peaceable  possession  ot  a  house,  by  the  consent  of  the 
party  in  posession,  or  is  the  principal  to  be  bound  by 
the  declaration  of  the  agent  when  the  authority  is  in 
writing  and  does  not  authorize  such  a  declaration  ? 
Who  oT  us  here  would  be  safe  in  giving  any  authority 
to  another  if  that  were  the  rule  by  which  we  were  to 
be  governed  ?  What,  Senators,  has  the  President 
done  that  he  is  to  be  held,  either  as  a  conspirator  or 
as  a  principal  giviug  autliority  to  an  agent?  Does 
the  President  appoint  General  Thomas  as  his  agent  in 
any  individual  matter  of  his,  to  take  possession  of  an 
office  which  belongs  to  him,  or  to  take  possession  of 
papers  that  are  his  property  ?  Not  at  all.  What  is 
the  nature  of  this  order  ?  It  is  in  the  cnstomary  form ; 
it  is  the  designation  of  an  officer  already  known  to  the 
law,  to  do  wbat  ?  To  exercise  a  positive  duty ;  to  per- 
form the  duties  of  a  public  officer. 

The  President  is  the  only  authority  which  gives  this 
power.  Is  the  person  whom  he  apnoiuts  his  agent? 
When  he  accepts  the  appointment,  does  he  act  under 
these  circumstances  as  the  agent  of  the  principal  to 
carry  out  a  private  enterprise  or  perform  a  private  ac- 
tion? Certainly  not.  He  at  once  become  the  officer  of 
the  law,  liable  as  n  public  olhcer  to  removal  and  im- 
peachment, to  indictment  and  prosecution  for  anything 
that  he  doesiu'violation  of  his  duty.  Are  all  the  officers 
of  the  United  States  who  have  been  appointed  in  this 
way  the  agents  of  the  President  when  the  President 
gives  them  a  commission,  either  a  permanent  or  tempo- 
rary one,  to  fill  a  vacancy  or  to  till  an  office?  Are  the 
persons  so  designated  aud  appointed  his  agents?  Is  he 
bound  by  everything  they  do?  If  thev  take  a  bribe,  is 
it  a  bribe  to  him?  If  they  commit  an  assault  and  bat- 
tery, is  the  assault  and  battery  committed  by  him?  If 
they  exceed  their  authority  does  he  become  liable? 
Why,  notatall.  If  third  parties  are  injured  by  them 
in  the  exerci-^e  of  the  power  wliich  he  has  given  them, 
he  can  give  third  parties  the  power  to  come  back  upon 
the  President  as  the  responsible  party,  on  the  principle 
oVrc.<2>ondent  superior.  Why  there  is  no  princiule  of 
law  or  justice  in  it.  lie  clotlies  him  not  with  his 
authority,  but  with  the  authority  of  his  olflce.  A  pub- 
lic officer  is  appointed;  he  stands  under  obligations 
not  to  his  principal,  not  to  the  President,  but  to  the 
law  itself;  aud  if  he  does  any  act  wliioh  injures  a  third 
person,  or  violates  any  law,  it  is  he  who  is  respousible 
aud  not  the  Pret-ident. 

Senators:— I  should  almost  apologize  to  this  honor- 
rable  conrt,  composed  as  it  is  so  l.irgely  of  lawyers,  for 
arguing  so  clear  a  point.  I  understood  thi;  learned 
manager  (Mr.  Butler)  to  say  that  they  expected  here- 
after to  connect  the  President  with  these  declarations 
of  General  Thomas. 

Mr.  BUTLER— I  did  not  eay  hereafter. 

Mr.  STANBERY— Does  the  learned  manager  say 
that  he  has  heretofore  done  it? 

Mr.  BUTLER  made  an  answer  not  heard  by  the  re- 
porters. 


Mr.  STANBERY— Yon  mean  that  you  expect  to  do 
it,  not  that  you  have  done  it.  I  understood  the  gen- 
tleman to  say,  in  answer  to  the  question  put  by  the 
Senator,  that  he  did  expect  to  show  a  connectioii  be- 
tween the  President  and  those  declarations  of  General 
Thomas.  If  he  did  not  say  that  he  meant  nothing,  or 
he  meant  one  thing  and  said  another.  1  agree  that 
there  are  exceptions  to  the  introduction  of  testimony 
in  cases  of  conspiracy,  and  perhaps  in  cases  of  agency, 
and  that  in  extreme  cases  where  it  is  impossible  to 
have  preliminary  proof  given,  the  statement  of  the 
counsel,  made  on  their  professional  honor,  is  taken 
thai  the  testimony  offered  is  intended  to  be  introduc- 
tory to  the  testimony  to  be  afterwards  offered. 

But  in  this  case  we  have  heard  no  reason  why  the 
ordinary  rule  should  be  reversed,  aud  why  testithony 
which  is  prima  facie  inadmissible  should  be  offered  in 
the  assurance  that  a  foundation  would  be  hereafter 
laid  to  it.  What  reason  is  there  for  this  deviation 
from  the  ordinary  rule?  Is  it  a  matter  of  taste  for  the 
counsel  to  begin  at  the  wrong  end,  and  introduce 
what  is  clearly  iuadmii-sible,  and  to  say: — "We  will 
give  you  the  superstructure  first  and  the  foundation 
afterwards?"  Was  such  a  thing  as  that  ever  heard 
of?  I  repeat  that  there  may  be  extreme  cases, 
founded  on  the  direct  assurance  of  counsel  before  a 
court,  where  the  court  will  allow  testimony  which  is 
prima  facie  inadmissible  to  be  heard  on  the  statement 
that  the  counsel  would  afterwards  connect  it.  I  think 
it  is  hardly  necessary  for  me  to  argue  the  question 
further. 

Aiithorilies  Dcnianded. 

Mr.  Stanbery  having  sat  down, 

Mr.  BUTLER  rose  and  asked  that  the  nsnal  rule  be 
enforced,  that  counsel,  in  makiug  their  arguments, 
shall  cite  the  authorities  on  which  the  arguments  rest. 

The  Chief  Justice  remarked  that  that  was  nn- 
donbtedlv  the  rule. 

Mr.  STANBEUY  said:— Mr.  Chief  Justice,  we  will 
allow  this  question  to  stand  without  citing  autho- 
rities. 

nir.  Butler's  Reply. 

Mr.  BUTLER  then  rose  and  said:— Mr.  President 
and  Senators:— The  gravity  of  the  question  presented 
to  the  Senate  for  its  decision  has  induced  the  Presi- 
dent's counsel  to  argue  at  length,  knowing  that 
larcrely  on  that  question,  and  ou  the  testimony  to  be 
adduced  under  it  on  one  of  these  articles  of  impeach- 
ment, the  fate  of  their  client  must  stand.  It  is  the 
great  question,  and,  therefore,  I  must  ask  the  atten- 
tion ot  the  Senate  and  of  the  presiding  officer,  as 
well  I  may,  to  some  considerations  which,  in  my 
mind,  determine  it.  But,  before  I  do  that,  1  beg  leave 
to  state  the  exact  status  of  the  case  up  to  the  point  at 
which  the  question  is  propounded.  And  I  may  say, 
without  offense  to  the  learned  counsel  for  the  Presi- 
dent, that  in  making  the  objection,  they  have  entirely 
ignored  the  answer  of  the  President.  It  appears, 
then,  that  on  or  about  the  12th  of  August  last,  the 
President  conceived  the  idea  of  removing  Edwin  M. 
Stanton  from  the  office  of  Secretary  of  War,  at  all 
hazards,  claiming  the  right  and  power  to  do  so  airainst 
the  provision?  of  the  act  known  as  "the  Civil  Tenure 
of  Office  act." 

Therefore  the  decision  of  the  question  in  one  of  its 
aspects  will  decide  the  great  question  here  at  issue  at 
this  hour,  which  is,  is  that  act  to  be  treated  as  a  law? 
Is  it  an  act  of  Congress,  valid  and  not  to  be  infrinired 
by  the  act  of  any  executive  officer?  Because,  if  that 
is  a  law,  then  the  President  admits  that  he  undertook 
to  remove  Mr.  Stanton  in  violation  of  that  law,  and 
that  he  issued  the  order  to  General  Thomas  for  that 
purpose  only.  His  palliation  is,  that  he  did  so  to 
make  a  judicial  case.  But  he  intended  to  i»8iie  the 
order  to  General  Thomas,  aud  General  Thomas  was 
to  act  under  it  in  violation  of  the  provisions  of  that 
act.  Am  I  not  right  on  this  proposition?  That  being 
so,  then  we  have  the  President  on  his  side  intending 
to  violate  the  law,  and  we  have  him  then  issuing  the 
order  in  violation  of  the  law.  Wc  have  him  then  call- 
ing to  his  aid  in  the  violation  of  that  law,  an  officer  of 
the  army. 

Now,  then,  in  the  light  of  that  law,  what  is  the 
next  thing  we  lind?  We  And  that  the  President  issued 
an  order  to  General  Thomas  to  take  possession  of  the 
War  Department.  Counsel  say  that  it  is  an  order  ia 
the  usual  form.  I  take  issue  with  them.  There  arc 
certain  ear-marks  about  that  order  which  show  that 
it  is  not  in  the  usual  form.  It  is  in  the  words  of  an 
imperative  command.  It  ia  not  "You  are  authorized 
and  empowered  to  take  possession  of  the  War  Depirt- 
ment,  etc.,  but  it  is,  "You  will  immediately  enter  upon 
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the  discharge  of  the  duties  pertaininir  to  that  office." 
Kow,  then,  we  miiet  take  another  thing  which  ap- 
pears in  thi«  case  beyond  all  possibility  ot  cavil,  ?.iid 
tiiJit  is,  that  the  President  knew  at  the  lime  that  Mr. 
Stanton  had  claimed  the  richt,  on  the  12  h  of  Ausrast, 
not  to  be  put  out  of  that  oflice,  and  that  when  he  went 
out  of  it,  that  he  notified  the  President  solemnly  that 
he  only  went  out  in  obedience  to  gnperior  force. 

The  "President  had  authorized  the  G-jneral  of  the 
armies  of  the  United  States  to  take  possession  of  the 
ofl3ce,  and  that  for  all  le^al  purposes,  and  for  all  ac- 
tual purposea,  was  eqaivalent  to  his  usiui;  the  whole  , 
of  the  array  of  the  United  States  to  take  pogse-sion; 
because  if  the  General  of  the  Army  thonaht  that  the 
order  was  legal,  he  had  a  right  to  use  the  whole  of  the 
armv  ot  the  United  States  to  carry  it  ont.  Therefore 
I  say  that  tho  President  was  notified  that  Mr.  Stanton 
had  only  yielded,  on  leaving  that  ofHce  at  first,  to  su- 
perior force. 

Mr.  Stanton  had  yielded  wisely  and  patriotically, 
because  if  he  had  not  yielded  a  collision  niiuht  have 
been  broui;ht  on,  which  would  have,  in  the  lanf^unge 
of  the  late  Keoels — and  General  I'homas  belomrs  to 
them— "raised  a  civil  war."  Now,  then,  the  Pre-idsnt 
knew  that  Mr.  Stanton  at  first  said,  "I  only  yield 
this  office  to  superior  force."  Mr.  Stanton  havin;; 
yielded  the  office,  the  General  of  the  Army  liad,  in 
obedience  to  the  high  behests  of  the  Senate,  restored 
it  to  him,  and  Mr.  Stanton  had  been  reinstated  in  it, 
in  obedience  to  the  high  behests  of  the  Senate.  Thus 
he  tult  that  he  was  still  more  fortitied  than  at  first.  If 
be  would  not  yield  at  first  on  the  12tti  of  An<:u?t,  ISST, 
except  to  superior  force,  do  you  believe.  Senators— is 
any  man  so  besotted  as  to  believe— that  the  President 
did  not  know  that  Mr.  Stanton  meant  to  hold  it 
against  evcrythinjj  but  force? 

He  had  seen  Mr.  Stanton  sustained  by  the  vote  of 
the  Senate.  He  had  seen  that  an  attempt  to  remove 
him  was  illegal  and  unconstitutional,  and  then,  for 
for  the  purpose  of  brin-jing  this  to  the  issue,  the  Pre- 
sident of  the  United  States  issued  his  order  to  Gen. 
Thomas,  another  officer  of  the  army,  "Yon  will  im- 
mediately enter  upon  the  discharge  of  the  dniies 
pertaining  to  that  office."  What  then?  He  had  come 
to  the  conclusion  to  violate  a  law,  and  to  take  posses- 
eion  of  the  War  Office.  He  had  sent  the  order  to  Gen. 
Thomas,  and  General  Thomas  had  agreed  with  him 
to  take  possession  of  the  office  by  some  means. 

Thus  we  have  the  agreement  between  two  minds  to 
do  an  unlawful  act,  and  that,  I  believe,  is  the  defini- 
tion of  conspiracy  all  over  the  world.  Let  me  repeat 
it;  you  have  the  agreement  between  the  President,  on 
his  part,  to  do  what  has  been  declared  an  unlawful 
act,  and  you  have  General  Thomas  consenting  to  do 
it,  and  therefore  you  have  an  agreement  of  two  minds 
to  do  an  unlawful  act;  and  that,  I  say,  makes  a  con- 
eniracy,  so  far  as  I  understand  the  law.  So,  that  on 
that  conspiracy  we  shall  rest  this  evidence  under  ar- 
ticle seventh,  which  alleges  that  Andrew  Johnson  did 
nnlawlnlly  conspire  with  one  Lorenzo  Thomas,  with 
intent  unlawfully  to  seize,  take  and  possess  the  pro- 
perty of  the  United  States  in  the  Department  of  War. 

Then  there  is  another  ground  on  which  this  testi- 
mony can  stand,  and  that  is  on  the  ground  of  princi- 
pal and  agent.  Let  me  examine  that  ground,  if  you 
please.  He  claims  that  every  Secretary,  every  Attor- 
ney-General, every  officerjol  this  government  lives  by 
his  will,  upon  his  breath  only,  are  his  servants  only, 
and  are  responsible  to  him  alone,  not  to  the  Senate  or 
to  Congress,  or  to  eit'ier  branch  of  Congress.  They 
are  responsible  to  him.  He  appoints  them  to  such 
offices  as  he  choses,  and  he  claims  this  right  inimita- 
bly, and  h«  says  in  his  message  to  yon  of  the  2d  of 
March,  1SG3,  that  if  any  one  of  his  secretaries  had 
eaid  to  him  that  he  could  not  agree  with  him  on  the 
constitutionality  of  the  act  of  March  2,  ISRT,  he  would 
have  turned  tiim  out  at  once.  All  that  had  passed 
General  Thomas  knew  as  well  as  anybody  else. 

Now,  then,  what  is  the  Secretary's  commission, 
whether  ad  interim  or  permanent?  It  is  that  "he 
ehall  perform  and  execnte  such  duties  as,  from  time 
to  time,  shall  be  enjoined  upon  him  or  intrusted  to 
him  by  the  President  of  the  United  States,  agreeably 
to  the  Constitution,  relative  to  tho  land  and  nav.^l 
forces ;  or  to  such  other  matters  respecting  the  mili- 
tary and  naval  forces  as  the  President  of  the  United 
Slates  shall  assign  to  the  department ;"  and  that  "the 
eaid  Drincijjal  officer  shall  conduct  the  business  of 
gnch  department  as  tho  President,  from  tinns  to  time, 
Bhall  order  or  direct."  Therefore,  his  commission  is 
to  do  precisely  as  the  President  desires  him  to  do, 
anything  which  pertains  to  the  oflico;  anlhestinds 
there  as  the  agent  of  his  principal.     To  do  what? 


What  was  Mr.  Thomas  authorized  to  do  by  the 
President?  It  was  to  obtain  the  War  Office.  Was 
he  authorized  to  do  anything  elfe  that  we  hear  of  at 
that  time?  No.  What  do  we  propose  to  show?  Having 
shown  that  he  was  authorized  to  take  it;  having 
shown  that  he  agreed  with  the  President  to  take  it; 
having  pnt  in  testimony  that  the  two  are  connected 
togeiner  in  the  pursuit  of  one  common  object,  the  Pre- 
sident wanting  General  Thomas  to  get  in,  and  Gene- 
ral Thomas  wanting  to  get  in,  and  both  agreeing  and 
concertine  means  together  to  get  in,  the  question  is, 
by  every  rule  of  law,  afler  we  have  shown  the  acts,  the 
declarations,  however  naked  they  may  be,  of  either 
of  these  two  parties,  about  the  common  object.  Tho 
very  question  we  propose  is  to  ask  the  general  decla- 
rations of  General  Thomas  abont  the  common  object. 
Now,  the  case  does  not  indeed  stop  here,  because  we 
shall  show  that  he  was  then  talking  about  the  com- 
mon object.  We  asked  Mr.  Burleigh  if  he  was  a  friend 
of  General  Thomas.  He  said  "Yes."  If  they  were  in- 
timate.   "Yes." 

I  have  already  told  yon  that  Burleigh  was  a  friend 
of  the  President.  That  he  needed  somebody  to  aid  in 
this  enterprise.  There  was  to  be  some  moral  support 
to  the  enterprise,  and  we  propose  to  show  that  General 
Thomas  was  endeavoring  to  get  one  or  two  members 
of  the  House  of  Representatives  to  support  him  in 
this  enterprise,  and  was  laying  ont  a  plan;  and  that 
he  asked  him  to  go  with  him  and  support  him  in  the 
enterprise,  and  be  there  aiding  and  abetting.  This  is 
the  testimony  we  propose  to  show,  and  that  is  the  way 
we  propose  to  connect  him  with  the  enterprise.  That 
is  the  exact  condition  of  things. 

Now  the  proposition  is,  having  shown  the  common 
object,  when  lawJal  or  unlawful,  makes  no  difference, 
but,  as  we  contend,  an  unlawful  object;  hsvingshowa 
that  tho  act  of  ths  two  parties  was  one  thing;  having 
shown  the  ar^riiiient  of  one  with  the  other  to  do  the 
act,  can  we  not  put  in  the  declaration  of  both  parties 
in  regard  to  that  act?  Does  not  the  act  of  one  be- 
come the  act  of  the  other?  Why  have  not  my  learned 
friends  objected  to  what  was  said  to  Mr.  Stanton? 
The  President  was  not  there.  General  Thomas  was 
not  upon  oath.  Why  did  not  we  put  in  the  act  of 
General  Thomas  there  yesterday?  It  was  because  of 
what  he  was  doing  in  relation  to  the  thing  itself. 

Mr.  STANBERY— It  was  within  the  authority. 

Mr.  BUTLER— Ah!  that  w.is  within  the  authority. 
How  was  it  within  the  authority?  It  was  within  the 
authority  because  the  President  had  commanded  him 
to  take  possession. 

Now,  then,  we  wish  to  know  the  means  by  which  he 
was  to  take  possession.  How  was  that  to  be  done, 
and  what  was  it  to  be  done  with?  They  say — and  only 
for  the  gravity  of  the  occasion  I  could  not  help  think- 
ing it  a  tremendous  joke — they  say  yon  should  call  tho 
other  conspirator,  on  the  threat  of  one  conspirator  to 
show  the  conspiracy.  Was  that  ever  done  in  any  court, 
one  conspirator  to  turn  king's  witness,  or  state's  wit- 
ness against  the  other?  Was  that  ever  done?  Never, 
sir. 

Mr.  BUTLER  here  quoted  from  Roscoe'a  Criminal 
Evidence,  390,  in  order,  he  said,  to  show  that  they 
were  not  bound  to  put  in  all  their  evidence  at  once, 
and  that  from  the  acts  and  declarations  of  the  crimi- 
nals themselves  they  could  prove  the  conspiracy.  He 
also  read  from  12  Wheaton,  469  and  470,  the  case  of  a 
slaver  fitted  out  at  Baltimore  for  the  West  Indies, 
wherein  the  declaration  of  one  of  the  principals  was 
admitted  in  evidence,  to  show  the  object  of  the  voy- 
age. It  was  agreed  that  the  object  in  this  case  was 
to  eret  the  War  Department  at  all  hazards.  It  was  ad- 
mitted in  the  answer.  The  conspirators  had  been  no- 
tified that  Stanton  would  not  deliver  it,  except  by 
force.    They  then  set  out  to  provide  ways  and  means. 

It  would  be  shown  that  at  this  very  conversation 
Thomas  declared  that  if  he  had  not  been  arrested  he 
would  have  used  force.  Were  they,  then,  to  be  told 
that  the  President  could  do  this  and  that,  and  yet  that 
they  could  not  put  in  what  the  agent  said.  While  he 
was  pursuing  this  matter,  suppose  Thomas  had  gone 
to  General  Emory  and  said  he  wanted  him  to  take  this 
department  by  force,  a?  no  donbt  he  intended  to  do, 
until  he  found  the  hand  of  the  law  laid  upon  him. 
They  expected  to  show  by  these  declarations  and  to 
leave  no  donbt  in  the  mind  of  any  Senator  what  this 
purpose  was.  He  (Mr.  Batler)  thought  there  was  no 
donbt  in  the  mind  of  any  man  what  that  purpose  was. 

Tho  learned  counsel  for  the  respondent  had  said 
they  had  now  got  to  a  question  of  law  fit  to  be  argned 
by  lawyers  to  lawyers.  Implying  that  all  other  ques- 
ti()ns  argued  in  this  high  court  have  not  been  fit  to  be 
argued  either  by  lawyers  or  to  lawyers.    It  was  for 
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them  to  defend  themselves  asainst  that  sort  of  impn- 
tAtioD.  He  had  supposed  the  great  questions  they 
had  been  arguiog  were  not  only  fit  to  be  argued  by 
lawyers  to  lawyers,  bnt  by  statesmen  to  statesmen. 
He  insisted  that  this  was  not  a  question  to  be  nar- 
rowed down  to  the  attorney's  otlice,  but  one  to  be 
viewed  in  the  light  of  law,  in  the  light  of  jurispru- 
prndence  by  the  Senate  of  the  United  States.  This 
was  not  a  case  where  the  court  might  go  one  way  and 
the  jary  another.  They  were  both  court  and  jury, 
and  he  held  that  they  should  receive  testimony  in  re- 
gard to  .nil  the  acts  and  declarations  of  this  Secretary 
ad  interim.  In  this  view  the  managers  were  fortunate 
in  being  sustained  by  the  precedents. 
The  Question. 

Mr.  CURTIS,  of  counsel,  asked  for  the  reading  of 
the  question. 

The  Secretary  read  as  follows :— "You  said  yester- 
day, in  answer  to  my  question,  that  you  had  a  conver- 
bution  with  General  Lorenzo  Thomas  on  the  evening 
of  the  2l8t  of  I'^ebruary  last.  State  if  he  said  any- 
Ctini;  by  which  he  intended  to  obtain,  or  was  directed 
by  the  President  to  obtain,  possession  of  the  War 
Department  ?  If  so,  state  all  that  he  said  as  nearly 
as  you  can. 

Remarks  of  Mr.  Curtis. 

Mr.  CURTIS— Mr.  Chief  Justice:— It  will  be  ob- 
served that  this  question  contains  two  distinct 
branches.  The  first  inquires  of  the  witness  for  de- 
clarations of  General  Thomas  respecting  his  own 
intent.  The  second  inquires  of  the  witness  for  de- 
clarations of  General  Tnomas  respecting  instructions 
given  to  him  by  the  President.  Now,  in  reference  to 
the  first  branch— that  is,  the  independent  intent 
of  General  Thoni^is  himself— I  am  not  aware  that 
that  subject  matter  is  anywhere  an  issue.  General 
Thomas  is  not  on  triiii.  It  is  the  President  who  is  on 
trial.  It  is  his  intent  or  purpose;  his  directions;  the 
unlawful  means  which  he  is  charged  with  having 
adopted  and  endeavored  to  carry  into  effect,  whicii 
constitute  the  criminality  of  these  charges  which  re- 
late to  this  subject,  and,  therefore,  it  seems  to  be  that 
it  is  a  sufficient  objection  to  the  first  part  of  this  ques- 
tion that  it  relates  to  a  subject  matter  wholly  imma- 
terial in  this  case,  in  regard  to  which  the  moat  legiti- 
mate evidence  which  could  be  adduced  ought  in  no 
manner  to  effect  the  case  of  the  President,  because 
the  President  is  not  charged  here  with  any  ill  inten- 
tions or  illegal  intentions  of  General  Thom.-\s. 

But  he  is  charged  herewith  reference  to  his  own 
illegal  intentions  and  views  solely,  for  with  them 
alone  can  he  be  charged:  and,  therefore,  I  respect- 
fnlly  submit,  Mr.  Chief  Justice,  that  that  branch  of 
the  question  which  seeks  to  draw  into  this  case  inde- 
pendent of  the  evidence,  the  intentions  of  General 
Thomas,  aside  from  instructions  given  to  him,  or 
views  communicated  to  him  by  the  President  himself, 
is  utterly  immaterial,  and  ought  not  to  be  allowed  t» 
be  proved  by  anv  evidence,  wdether  competent  or  in- 
competent. In  the  next  place,  I  submit  ttie  evidence 
which  is  offered  to  prove  the  intention  of  General 
Thomas,  if  that  fact  were  in  issue  here,  and  had  been 
proved  for  any  effect  upon  the  President's  case,  is  not 
admissible  in  this  trial.  The  intent  of  a  party,  as 
every  lawyer  knows,  is  a  fact,  and  it  is  a  fact  to  be 
proved  by  legal,  admissible  evidence,  just  as  much  as 
any  other  fact. 

It  is  common  for  a  person  not  a  lawyer  to  say  that 
the  true  way  to  ascertain  a  man's  intent  is  to  take 
what  he  says  as  his  intent,  because  wiiea  it  is  ex- 
pressed that  is  the  best  evidence.  All  that  is  true. 
But  inasmuch  as  he  is  not  sworn  before  as— inasmuch 
as  it  is  not  given  by  him  on  the  stand  in  the  presence 
of  the  accused,  with  an  opportunity  for  cross-exami- 
nation—unless you  can  bring  the  case  witnin  one  of 
the  exceptions  which  exist  in  the  court  (one  of  them, 
as  has  been  said  by  my  associate,  being  the  case  of 
principal  and  agent,  the  other  being  the  case  of  co- 
conspirators), 1  do  not  propose  to  go  over  the  grounds 
which  were  so  clearly  pat,  as  it  seems  to  me,  by  my 
associate. 

I  think  It  must  have  been  understood  perfectly  well 
the  grounds  upon  which  it  is  our  intention  to  rest 
these  declarations  of  General  Thomas  that  he  was  not 
the  agent  of  the  President;  that  he  received  from  his 
superior  officer  an  order  to  do  a  certain  thing,  and  in 
no  sense  thereby  became  the  agent  of  that  superior  of- 
ficer, nor  did  that  superior  officer  become  acconntable 
i  >r  the  manner  in  which  he  was  carrying  oat  that  or- 
der, and  that  this  is  most  especially  true  when  the  na- 
ture of  the  order  is  the  designation  of  one  public  of- 
ticer  to  occupy  another  public  office  and  dischirge  its 


duties,  in  which  case,  whatever  the  designated  per- 
son does  he  does  on  his  own  account,  and  by  force  of 
his  own  views,  unless  he  has  received  some  special  in- 
structions in  regard  to  the  mode  of  carrying  it  out. 

We  submit,  then,  in  the  first  place,  that  the  inten- 
tions of  General  Thomas  are  immaterial,  and  the  Pre- 
sident cannot  be  affected  by  them.  Secondly,  if  they 
were  material  they  must  be  proved  by  sworn  evi- 
dence, and  not  by  hearsay  statements.  The  other  part 
of  the  question  appears  to  me  to  admit  of  a  little  ques- 
tion. 

It  is  proposed  to  inquire  of  the  witness  what  was 
said  by  General  Thomas  respecting  directions  or  in- 
strnctions  given  to  him  by  the  President,  which  pre- 
sents the  naked  case  of  an  attempt  to  prove  the  autho- 
rity of  an  asrent  by  the  agent's  own  declarations. 

"The  question  is  whether  the  President  gave  instruc- 
tions to  General  Thomas  in  regard  to  the  particular 
manner  or  means  by  which  this  order  was  to  be  car- 
ried out.  Uuon  its  facts  the  order  is  intelligible.  We 
understand  it  to  be  in  the  usual  form.  There  is  no 
allusion  made  to  the  exercise  of  force,  threats  or  in- 
timidation of  any  kind.  Now  they  propose  to  super- 
add to  this  written  order  by  means  of  the  declarations 
of  the  agent  himself,  that  he  had  authority  to  use 
threats,  intimidation  or  force,  and  no  lawyer  will  say 
that  that  can  be  done,  unless  there  is  first  laid  the 
fonudatiou  for  it  by  showing  that  the  parties  were  con- 
nected together  as  conspirators. 

I  agree  that  if  they  could  show  a  conspiracy  between 
the  President  and  General  Thomas,  to  which  these  de- 
clarations relate,  then  the  declaration  of  one  of  ihem 
in  reference  to  the  subject  matter  of  that  conspiracy 
would  be  evidence  against  them.  Now,  wh.it  is  the 
case  as  it  stands  before  you,  and  as  was  acceuted  by 
the  honorable  manager  himself  ?  He  starts  out  with 
a  proposition  that  the  President,  iu  his  answer,  has 
admitted  his  intention  to  remove  Mr.  Stanton  from 
office.  That,  he  says,  was  an  illegal  intention  ;  that, 
he  says,  was  an  intention  to  carry  out  by  means  of  the 
order  given  to  General  Thomas,  and  when  the  Presi- 
dent, he  says,  gave  that  order  to  General  Thomas,  and 
General  Thomas  accepted  it  and  undertook  to  exe- 
cute it.  there  was  an  aereement  between  them  to  do 
an  illegal  act. 

Well,  what  was  the  illegal  act?  We  have  got  what 
he  called  conspiracy  to  remove  Mr.  Stanton,  and  if 
that  be  contrary  tothe  Tenure  of  Office  law,  that  is  an 
illegal  act,  I  agree;  but  is  thiit  the  illegul  act  which 
they  are  now  undertaking  to  prove  ''  Is  that  the  ex- 
tent of  the  conspiracy  which  they  are  now  under- 
taking to  show?  Not  at  all.  They  are  going  alto- 
gether Deyond  that. 

They  now  undertake  to  s.iy  that  the  President  con- 
spired with  General  Thomas,  by  various  threats  or  in- 
timidations, to  commit  a  totally  distinct  crime  under 
the  conspiracy  act.  Tel  they  have  shown  only  an 
agreement  to  remove  Mr.  Stanton;  and  with  the  limit 
of  the  conspiracy,  as  tbey  call  it,  circumscribed 
within  the  intention  merely  to  remove  Mr.  Stanton, 
they  now  attempt  to  prove  the  assumption  of  a  con- 
spiracy to  remove  him  by  force;  that  is,  without  hav- 
ing proved  a  conspiracy  to  remove  him  without  ft)rce, 
they  ask  leave  to  give  in  evidence  the  declarations  of 
these  co-coDspirators  to  show  a  conspiracy  to  remove 
him  with  force. 

1  respectfully  submit  that  they  must  first  show  the 
conspiracy  which  they,  themselves,  pretend  they  have 
given  evidence  of;  as  soon  as  they  get  to  the  limit  of 
that  conspiracy  of  which  they  alleo;e  they  have  given 
some  proof,  let  them  then  show  this  totally  different 
conspiracy,  namely: — A  conspiracy  to  turn  out  Mr. 
Stanton  by  force.  They  must  produce  some  evidence 
of  that  other  conspiracy,  before  they  can  use  the  de- 
clarations of  other  parties  as  evidence  agninst  them. 

But,  sir,  I  do  not  think  that  this  should  be  permit- 
ted. It  is  an  entire  misconception  of  the  relations 
l)fitween  these  two  parties  of  the  Commander-in- 
Chief  and  the  subordinate  officer,  the  one  receiving 
an  order  from  the  other;  there  is  no  evidence  hero 
teudiug  to  prove  any  conspiracy.  The  learned  mana- 
ger (Mr.  Butler)  has  said  that  an  agreement  between 
two  per.jons  to  do  an  unlawlul  act  is  a  couiipiracy. 
Well,  it  may  be,  but  when  the  Commander-in-Chief 
gives  an  order  to  a  subordinate  officer  to  do  an  act> 
and  the  8Ul)ordinate  officer  assents  or  goes  to  do  it,  ia 
that  done  by  agreement? 

Does  it  derive  its  force  and  character  and  operation, 
from  anv  agreement  between  them  ?  any  concurrence 
in  their  minds,  by  which  the  two  parties  agree  toge- 
ther to  accomplish  something,  which,  without  that 
agreement,  could  not  be  done  ?  Is  it  not  as  plain  a* 
day  that  military  obedience  is  not  conspiracy,  and. 
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cannot  be  conioiracy  ?  Is  it  not  as  plain  as  day  that 
it  iB  the  duty  of  a  enbordinate  officer,  when  he  receives 
an  order  from  his  comraauding  officer,  to  execute  that 
order? 

General  Thomas  obeyed  the  order  of  the  President 
on  the  ijrouud  of  military  obedience;  was  that  a  con- 
spiracy? There  can  be  no  suph  tiling  as  a  con- 
spiracy between  the  coramander-in-chief  and  the 
subordinate  officer.  He  is  not  liable  for  the  fact 
that  the  comm»nder-in-chief  issues  the  order, 
nnd  the  siibnrdiuate  ofKcer  obeys  it.  1  there- 
fore respectfully  submit  that  the  houoral)le 
inauacers  have  not  only  not  proven  eveu 
a  conspiracy  to  remove  Mr.  Stanton  by  force, 
but  they  have  offered  no  evidence  to  prove 
.-.ny  conspiracy  at  all.  It  rests  exactly  where  the 
written  orders  place  it— an  order  fiom  a  snprrinr  offi- 
cer I.)  an  inferior  officer,  and  an  assertion  by.  him  to 
execute  that  order.  Ir,  has  been  said  by  the  manager  iu 
Ilie  Course  of  his  iirL'ument,  that  if  we  look  his  vitw 
wf  the  case  we  ouiiut  to  have  objected  to  ihe  tetti- 
mony  of  the  declaranons  of  General  Thomas  made 
wneii  he  wrnt  into  the  War  Department  on  Saturday, 
the  22  J  of  February.  We  could  not  make  an  olij.'e- 
li  )U  to  the  testiniKny  of  what  he  then  said.  That 
was  competent  evidence. 

He  was  mere  in  pnrs'i  mce  of  the  order  eiveu  to 
him  by  the  President.  Ha  was  doing  what  the  Preei- 
drnt  authorized  him  to  do,  namely,  delivering  an  order 
to  Mr.  Staut  m,  he  being  fur  that  purpose  merely  ihe 
messenger  of  the  President,  and  having  executed  that, 
he  was  to  lake  [lO^-sessioT  under  the  other  order.  Of 
C'Urse  the  Piesiilent  autliorized  him  to  demand  po?- 
se-sion,  and  th^t  demand  was  iis  much  an  act  capable 
iif  proof  and  uroper  to  be  proved  as  any  other  act  done 
in  the  matter,  'therd'oie  we  could  have  made  no  such 
exception  as  would  hive  fallen  vrithm  the  range  of 
any  of  the  exceptions  which  we  now  take. 

The  learned  manager  relies  also  upon  cert-iin  au- 
thorities which  ne  has  produced  in  books.  The  first 
is  a  case  iu  I-iiiccoe's  Criminal  Liw,  page  6J0,  showing 
mat  under  some  circumstances  the  conspiracy  may 
be  pruved  before  tlie  person  on  trial  had  joined  the 
conspiracy.  I  see  no  dilliculty  in  that.  The  first  thins; 
is  to  prove  the  conspiracy  wBich  is  a  jeparaie  and  in- 
depeudcnl  f  .ct.  Now,  iu  that  Case  the  government 
nuderiook  to  show  iu  the  first  place  that  there  was  a 
conspiracy,  and  had  proved  it  by  t.-stiraouy  as  to  the 
assembling  together  of  a  body  of  men  for  the  purpose 
of  militia  training,  &c. 

Having  proved  the  conspir'icy,  they  then  gave  evi- 
dence to  show  that  the  defendant  had  subsecmently 
formed  the  conspiracy.  Tnar,  was  all  relevant  and 
proper.  It  the  mauiigers  will  take  the  first  tlep  here 
und,  iu  support  of  t.ieir  articles,  will  show,  by  evi- 
aeace,  a  conspiracy  existing  between  the  President 
and  General  Thi)mas,  taeu  they  may  go  on  giving 
evideuje  of  the  decUralions  of  one  or  both  of  them, 
and  umil  they  do,  I  submit  that  they  cannot  give  such 
evidence.  The  case  in  2  Carringtou,  cited  by  the 
managers,  w  .s  the  case  of  a  joiut  act  of  three  persous 
falsely  impriooning  a  fourth. 

There  was  a  conspiracy — there  was  a  false  impri- 
sonment—the immediate  act  done  in  pursuance  of  the 
conspiracy,  and  ihe  court  decided  iu  that  ca  e  that  a 
declaration,  made  subsefjuent  to  the  imprisonment, 
as  to  what  were  the  inteuliong  of  one  of  tue  conspira- 
tors might  1)P  triven  iu  evidence  against  the  otuers. 
Tbe  case  cited  from  r2ih  Wiieatou  was  one  where  the 
owner  of  a  ship,  haviui:  authorized  the  master  to  tit 
out  the  vessel  as  a  slaver,  the  declarations  of  the 
master  were  given  iu  evidence,  to  show  the  object  and 
pun)ose  of  the  voyage. 

Unquestionably  if  he  had  made  him  his  agent  to 
carry  on  a  sailing  voyaire,  he  had  made  him  his  agent 
for  the  purpose  of  d'omg  all  acts  necessary  to  carry  it 
out,  aud  what  was  the  act  that  was  given  iu  evidence? 
It  was  aa  attempt  to  engaire  a  person  to  go  on  the 
voyage  in  a  subordinate  position.  In  the  course  of 
that  attempt  the  master  stated  to  him  what  the  cha- 
racter and  purpose  of  the  voyage  we'e,  so  that  the 
case  falls  wiLhiu  the  lines  of  the  authorities  and  prin- 
ciples on  which  we  rest. 

We  submii,  therefore,  to  the  Senate  that  neither  of 
these  questions  should  be  allowed  to  be  put  to  the 
witness.  I  ought  to  say  that  the  statement  by  the 
raiu.iger  that  tbe  answer  of  the  President  admits  his 
iniention  to  remove  Mr.  Stanton  from  office  illegally 
aud  at  all  hazards  is  not  so.  The  manager  is  mistaken 
if  he  has  so  read  the  answer.  Tlie  answer  distinctly 
says  that  the  President  believed,  after  the  gravest  con- 
sideration, that  Mr.  Stanton's  case  was  uot  within  the 
Tenure  of  O. lice  act;  aud  the  answer  farther  says  that 


he  never  authorized  General  Thomaa  to  employ 
threats,  force  or  intimidation.  If  the  manager  is  to 
refer  to  the  answer  as  an  evidence  for  one  purpose  he 
must  take  it  as  it  stands. 

Areuiucnt  &r  Mr.  Binsham. 

Mr.  BINGHAM,  one  of  the  managers,  next  rose  to 
make  an  argument  in  sunport  of  the  ruling  of  the 
Chief  Justice.  He  said,  I'have  listened  to  the  learned 
counsel  who  have  argued  in  support  of  the  objection. 
AJniilting  their  premises,  it  would  be  but  jnst  to  them 
and  just  to  myself  to  say  that  their  conclusions  fol- 
low, but  I  deiiv  their  premises.  There  ia  nothing  in 
the  record  to  justify  their  assuming  here  for  the  pur- 
pose of  this  question,  that  we  a  e  restricted  to  the  ar- 
ticle which  alleges  that  this  conspiracy  was  to  be  exe- 
cuted by  force. 

There  is  nothing  in  the  case  as  it  stands  before  tbe 
Senate  which  justities  the  assumption  that  the  Senate 
is  to  be  restricted  in  tho  decision  of  this  question  to 
the  other  article,  which  alleges  that  this  conspiracy 
was  to  he  exec;ned  by  threats  or  intimidation.  There 
i»  nothing  in  the  question  propounded  by  my  associ- 
ate to  the  witnei's,  which  justifies  the  assumption  made 
here  that  the  witness  is  to  testify  that  any  force  was 
to  be  employed  at  all.  Thonsh  if  he  were  so  to  testify,  1 
contend  ou  all  the  authorities  that  it  ia  admissible. 

The  Senate  will  notice  that  in  Article  5  there  is  no 
allegntion  of  force;  no  allegation  of  threats,  or  intimi- 
dation. Artirle  5  simply  alleges  an  uulawful  couspi- 
racy  entered  into  between  the  accused  and  General 
Thomas  to  violate  the  Civil  Tenure  of  Office  act.  My 
associat-e  was  right  in  all  his  authorities,  that  if  two 
or  more  a;ree  together  to  violate  a  law  of  the  land  it 
is  a  conspiracy.  In  Article  5  there  is  no  averment  of 
force  or  threat  or  intimidaiiou,  but  simply  an  allega- 
tion that  a  conspiracy  was  entered  into  between  the 
accused,  Lorenzo  i'homasand  other  persona  unknown 
to  prevent  the  execution  of  the  Tenure  of  Office  act. 

That  rule  declares  that  any  interference  with  its 
provisions  is  a  misdemeanor:  and,  of  course,  if  a  com- 
bination be-entered  into  between  two  or  more  to  pre- 
vent its  execution  that  combination  itself  amonnts  to 
a  conspir.acy.  The  couusel  have  succeeded  mo<t  ad- 
mirably in  diverting  the  attention  ot  the  Senate  from 
the  question  which  underlies  the  admissibility  of  this 
evidence,  and  which  controls  it. 

I  refer  now  speciiically  to  Article  5,  in  which  we 
claim  this  question  arises.  That  article  alleges  that 
said  Andrew  Johnson,  President  of  the  United  States, 
unmindful  of  the  high  duties  of  his  office,  on  the  21st 
day  of  February,  in  the  year  of  our  Lord  185S,  and  ou 
divers  other  davs  aud  times  in  such  year,  before  the 
2d  day  of  March,  1663,  at  Washington,  in  the  District 
of  Columbia,  did  unlawfully  conspire  with  one 
Lorenzo  Thomas,  and  with  other  persons  to  the 
House  of  Kepresentatives  unknown,  to  prevent 
and  hinder  the  execution  of  an  act  entitled  an  act 
regulating  the  tenure  of  certain  civil  offices,  passed 
March  2,  1867,  and  in  pursuance  of  said  conspiracy 
did  unlawfully  attempt  to  prevent  Edwin  M.  Stantou, 
theu  and  there  being  Secretary  lor  the  Dep.irtment  of 
War,  duly  appointed  and  commissioned  under  the  law 
of  the  United  Stales,  from  holding  said  office,  whereby 
the  said  Andrew  Johnson,  President  of  the  United 
States,  did  then  and  there  commit  and  was  guilty  of 
high  misdemeanors  in  office. 

Now,  the  Tenure  of  Office  act  recited  in  that  article 
expressly,  that  persons  holdi  ig  civil  office  at  the  time 
of  its  enactment,  who  have  heretofore  been  appointed 
by  aud  with  the  advice  and  consent  of  the  Senate, 
aud  every  person  who  shall  thereafter  be  appointed  to 
auy  such  office,  and  shall  be  duly  quahtied  to  act 
therein,  is  imd  shall  be  entitled  to  hold  said  office 
until  Ills  successor  shall  have  been  in  like  manner  ap- 
pointed and  duly  qualified,  that  is  to  say,  by  and  with 
the   advice  and  consent  of  the  Senate. 

The  act  then  provides  that  the  President  of  the 
LTuited  States  may,  during  the  recess  of  the  Senate,  on 
evidence  satisf  ictory  to  the  President,  showing  that 
an  officer  is  guilty  of  misdemeanor  in  office,  suspend 
such  officer  aud  desiirnate  some  other  person  to  per- 
form the  duties  until  the  case  be  acted  on  by  the 
Senate;  aud  that  if  the  Senate  shall  concur  in  such 
suspension,  and  consent  to  the  removal  of  that  officer, 
it  shall  so  certify  to  the  President,  who  may  there- 
upon remove  such  officer  aud  appoint  another.  But 
if  the  Senate  shall  refuse  to  concur,  such  officer  so  ap- 
pointed shall  forthwith  resume  the  functions  of  his 
office. 

The  sixth  section  of  the  same  act  provides  that 
every  removal,  appointment  or  employnieut  made 
contrary  ij  tae  pro»ii?ious  of  the  act,  ahaii  uc  deemed 
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to  be  a  high  misderaeanor.  The  conspiracy  entered 
into  here  between  the  two  parties,  was  to  prevent  the 
execation  of  that  law.  This  is  ao  plain  that  no  man 
can  mistake  it.  The  Preei'lent,  in  the  presence  of 
this  tribunal,  nor  General  Thomas  either,  cau  shelter 
himself  by  the  intimation  that  it  was  a  military  order 
to  a  subordinate  military  officer. 

I  wish  to  show,  in  the  presence  of  the  Senate,  that 
if  that  were  so  it  would  be  competent  for  the  President 
of  the  United  States  to  shelter  himself  or  any  of  his 
subordinates  by  issuing  a  military  order  to-morrow, 
directed  to  Adjutant-General  Thomas,  or  any  other 
otlicer  of  the  Army  of  the  United  States,  to  depose  the 
Congress  of  the  liation.  This  is  an  afterthouijht.  It 
is  uo  military  order.  It  is  ft  letter  of  authority  within 
the  express  words  of  the  statutes,  and  in  violation  of 
it.  The  evidence  is  that  General  Thomas  accepted 
and  acted  on  it. 

The  evidence  was  given  yesterday,  and  was  received 
without  objection.  It  is  now  too  late  to  make  the 
objection.  It  is  perfectly  justifiable  in  this  tribunal 
for  me  to  say  further,  ana  to  say  it  on  my  own  honor 
as  one  of  the  managers  of  the  House,  that  we  rely 
not  simply  on  the  declaration  of  Genera!  Thomas  to 
show  the  purpose  of  the  accused  to  disregard  this 
statute— to  violate  its  plain  provisions— but  we  ex- 
pect, by  the  written  confession  of  the  accused  him- 
self, to  show  to  this  Senate  this  day,  or  as  soon 
thereafter  as  can  be  done,  that  his  declared  deter- 
mination in  any  event  was  to  deny  the  authority  of 
tJie  Senate. 

There  was  no  intimation  given  to  the  Senate  of  this 
intended  interference;  the  President  grasped  the 
power  in  his  own  hands,  as  if  repealing  the  law  of  the 
nation,  and  challenging  the  representatives  of  the 
nation  to  bring  him  to  this  bar  to  answer ;  and  now, 
when  we  attempt  to  progress  with  the  trial,  according 
to  the  known  and  established  rules  of  evidence  in  all 
courts  of  justice,  we  are  met  with  the  plausible  and 
iuifeniouK — more  plausible  and  more  ingenious  than 
Bome  remarks  of  the  learned  counsel  for  the  accused 
— that  the  declaration  ot  one  co-conspirator  cannot  be 
given  in  evidence  against  another,  as  to  the  mode  of 
executing  the  conspiracy. 

I  state  it  perhaps  a  little  more  strongly  than  the 
counsel  did;  but  that  was  exactly  the  si-inificanco  of 
his  remarks.  I  would  like  to  know  whence  he  de- 
rives any  such  authority.  A  declaration  made,  the  exe- 
cution of  a  conspiracy  by  a  co-couspiraior  is  admisi- 
bie  even  as  to  the  mode  in  which  he  would  execute 
and  carry  out  the  design.  It  is  not  admissible  simply 
a^'aiust  himself,  but  admissible  against  his  co-con- 
spirators. 

It  is  admissible  against  them,  not  to  establish  the 
oriiiinal  conspiracy,  but  to  prove  the  intent  and  pur- 
pose of  the  conspirators.  The  conspiracy  is  complete 
whenever  the  agreement  is  entered  into  to  violate  the 
law,  uo  matter  whether  an  overt  act  be  committed 
afterwards  in  pursuance  of  it  or  not.  But  the  overt 
acts  which  are  committed  afterwards  by  any  one  of 
the  conspirators  in  pursuance  of  the  conspiracy  is  evi- 
dence against  him  and  against  his  co-conspirators. 

TUat  is  precisely  the  ground  on  which  the  ruling 
was  made,  yesterday,  by  the  presiding  officer  of  the 
court.  That  is  the  ground  on  which  we  stand  to-day. 
1  quite  agree  with  the  learned  counsel  for  the  accused, 
that  the  declaration  of  a  purpose  to  do  some  act  inde- 
pendent of  the  original  design  of  the  conspiracy,  and 
to  commit  some  substqueut  independent  crime,  is 
evidence  against  no  person  but  himself.  Hut  how  can 
the  Senate  jwdge  ot  that  when  not  one  word  has 
dropped  from  itie  lips  of  the  witness  as  to  how  the 
conspirators  were  troiug  to  carry  the  conspiracy  into 
effect.  General  Thomas  was  in  perfect  accord  with 
the  accused,  as  he  entered  on  this  duty.  lie  did  not 
act  that  day  as  Adjutant-General;  he  acted  as  Secre- 
tary of  War  ml  interim.  He  so  denominated  himself 
in  the  presence  of  the  Secretary. 

He  declared  he  was  Secretary  of  War  in  accordance 
witn  the  authority  which  he  carried  on  his  person, 
and  now  we  are  to  be  told  that,  because  he  is  not  on 
trial  at  this  tribunal,  his  declaration  cannot  be  ad- 
mitted as  testimony,  while  the  counsel  himself  has 
read  the  text  going  to  show  that  if  they  were  jointly 
indicted,  as  they  may  be  hereafter,  in  pursuance  of 
the  judsrment  of  this  tribunal,  this  declaration  would 
be  clearly  admissible.  Lorenzo  Thomas  is  not  a  civil 
officer  of  the  government,  and  cannot  be  impeached; 
the  power  of  the  House  of  Representatives  cannot  ex- 
tend beyond  the  President,  Vice  President  and  other 
civil  offiiers.  To  bo  sure,  Mr.  Thomas  claims  to  be  a 
civil  officer,  and  he  is  one.  The  President  of  the 
Unitea  States  has  proven  by  this  combination  with 


hira,  to  repeal  the  Btatutea  and  the   Constitution  of 
this  countj-y, 

I  have  thus  spoken  for  the  purpose  of  showing  the 
signiticance  and  importance  which  the  counsel  for  the 
accused  attach  to  it.  It  is  not  simply  that  they  de- 
sire that  this  testimony  shall  be  ruled  out,  but"  they 
desire  to  get  in  in  some  shape  a  judgment  on  the  part 
of  the  Senate  on  the  main  question,  whether  Andrew 
Johnson  is  gnilty  of  a  crime,  even  though  it  be  proved 
hereafter  that  liis  purpose  was  to  defy  the  final  judg- 
ment of  the  Senate  itself,  and  the  authority  of  the 
law.  I  understand  from  the  intimation  of  one  of  hia 
counsel,  that  if  this  were  a  conspiracy,  then  the  ac- 
ceptance by  General  Grant  of  the  appointment  as 
Secretary  of  War  ad  interim,  was  also  a  conspiracy. 

The  Senate  will  see  very  clearly  that  that  d^es  not 
follow.  It  involves  a  very  different  question,  for  the 
reason  that  the  Senate  expressly  authorizes  the  Pre- 
sident, for  reasons  satisfactory  to  himself,  during  the 
recess  of  the  Senate,  to  suspend  the  Secretary  of  War 
and  to  appoint  a  Secretary  ad  interim,  on  the  condi- 
tion, nevertheless,  that  he  should,  within  twenty  days 
after  the  next  session  of  the  Senate,  report  his  action, 
with  the  evidence  therefor,  and  ask  the  decision  of 
the  Senate.  He  did  so  act.  There  was  no  conspiracy  in 
that  action  of  his,  and  it  is  not  alleged  that  he  did  not 
thus  recognize  the  obligations  of  the  law,  and  did  sus- 
pend the  Secretary  of  War,  and  did  appoint  a  Secre- 
tary ad  interim,  and  did,  within  twenty  days,  there- 
after, report  the  facts  to  the  Senate,  together  with  his 
reason. 

The  Senate,  in  pursuance  of  the  act,  did  pronounce 
judgment  in  the  case  ot  suspension,  and  did  reverse 
the  action  of  the  President.  The  Senate  notified  him 
thereof,  and  in  the  meantime  he  entered  into  this 
combination  to  defeat  the  action  of  the  Senate  and  to 
overthrow  the  majesty  of  the  law.  And  now,  when 
we  bring  his  co-conspirator  into  court  on  the  written 
letter  of  authority  issued  in  direct  violation  of  the 
law  while  the  Senate  was  in  session,  we  are  met  with 
the  objection  that  the  declaration  of  the  co-conspira- 
tor caunot  be  put  in  evidence  against  the  accused. 

I  beg  leave  to  say  that  I  believe  it  will  turn  out  that 
there  will  be  enough  in  this  conversation  between 
Burleigh  and  Thomas  to  show  to  the  satisfaction  of  the 
Senators  that  General  Thomas  did  not  simply  desire 
to  acquaint  Burleigh  of  how  this  conspiracy  between 
himself  and  Johnson  was  to  be  executed,  but  that  re- 
lying on  his  personal  friendship  he  desired  Air.  Bur- 
leigh to  be  present  on  that  occasion.  I  think  I  have 
said  all  that  1  think  is  necessary.  I  leave  the  ques- 
tion to  the  decijioii  of  the  Senate,  perfectly  assured 
that  the  Senate  will  hear  first  and  decide  afterwards. 
It  certainly  is  verv  competent  for  the  Seuate,  as  it 
is  competent  for  any  other  court  of  justice  in  the  trial 
of  cases  where  a  question  of  doubt  arises,  to  hear  the 
evidence,  and  afterwards,  as  the  Senators  are  judges 
both  for  the  law  and  of  the  facts,  they  may  dismiss  so 
much  of  it  as  is  found  incompetent.  I  insist  thit 
there  is  no  particle  of  law  in  which  this  testimony  can 
be  now  excluded. 

Senator  JOH.XSON  sent  to  the  Secretary  a  slip  of 
paper,  which  was  read,  as  follows:— 

The  honorable  managerd  are  requested  to  say  whe- 
ther evidence  hereafier  will  be  produced  to  show 

Ist.  That  the  Pjesident  bc.'ore  the  time  when  the 
declarations  as  whicb  they  propose  to  prove  were  niadi*, 
authorized  him  to  obtain  possession"  of  the  otti'.-e  ')y 
force,  threats,  or  intimination  if  necessarv.  '2d. 
That  the  President  had  knowledge  that  sucb  declara- 
tions had  been  made  and  had  approved  of  them. 

Mr.  BINGHAM,  on  tiehalf  of  the  managers,  said,  I 
am  instructed  by  my  associates,  and  I  am  in  accord 
with  them,  that  we  do  not  deem  it  our  duty  to  make 
answer  to  so  personal  a  question  as  that,  and  it 
will  certainly  occur  to  the  Seuate  why  we  should  not 
do  it. 

Mr.  EVARTS  rose  to  close  the  discnssion,  but  Mr. 
BINGHAM  raised  the  question,  that  under  the  rule 
limiting  discussion  on  interlocutory  questions  the 
hour  of  the  counsel  for  the  President  had  expired, 
and  that,  at  all  events,  the  right  to  close  the  discns- 
sion lay  with  the  managers. 

The  Chief  Justice  remarked  that  the  twentieth  rule 
made  a  limit  as  to  time,  and  the  twenty-first  rule  made 
a  limit  as  to  the  persons  who  might  address  the  court. 
He  was  not  certain  whether  the  limit  of  one  hour 
applied  to  each  counsel  who  spoice,  or  to  all  the  coun- 
sel on  one  side,  and  he  proposed  to  have  that  point 
decided  by  the  Senate. 

The  Chief  Justice  put  the  question  as  to  whether 
the  twentieth  rule  should  be  undesstood  as  limiting 
discussion  on  interlocutory  questions  to  one  hour  oii 
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eich  Bide,  and  it  was  decided  affirmatively  without  a 
division. 

Senator  CONKLING  then  moved  that  the  counsel 
for  the  President  having  been  under  misappreheneion 
as  to  the  application  of  the  rule,  have  perraisalon  in 
this  instance  to  Bubmit  any  additional  remarks  they 
desire  to  make. 

Mr.  EVAltTS  remarked  that  the  counsel  for  the 
President  did  not  understand  that  they  had  yet  occu- 
jjied  three  full  hours  in  debate. 

The  Chief  Justice  remarked  that  they  had. 

Mr.  EVARTS  said  that  they  did  not  desire  to  tran- 
scend the  rule,  but  that  they  suppoeed  that  they  had 
still  some  few  moments  unoccupied.  lie  had  reason, 
however,  with  the  intention.of  claimine  only,  as  part  of 
the  counsel  for  the  President,  the  right  of  closing  as 
well  as  opening,  according  to  ordinary  rules  of  inter- 
locutory discussion. 

Senator  CONKLINQ  thereupon  withdrew  his  mo- 
tion. 

The  Chief  Justice  directed  the  Secretary  to  read  the 
question  to  which  objection  was  made,  and  it  was 
read,  as  follows: — 

Question  proposed  by  Mr.  BUTLER— You  said  yes- 
terdav,  in  answer  to  my  question,  that  you  had  a  con- 
versation with  General  Thomas  on  the  evening  of 
Fe'>ruay  21.  State  if  he  said  anything  as  to  the  means 
by  which  he  intended  to  obtain  or  was  directed  by  the 
President  to  obtain  oossession  ol  the  War  Depart- 
ment?   State  all  he  said,  and  as  nearly  as  you  can. 

Senator  DRAKE  claimed  that  the  yeas  and  nays 
must  be  taken  on  all  questions  under  the  rule. 

The  Chief  Justice  decided  that  it  would  not  be  ne- 
cessary to  have  the  yeas  and  nays  taken,  nnless  de- 
manded by  one-fifth  of  the  members  present. 

Senator  JOHNSON  remarked  that  the  question 
which  he  had  eubmitted  had  probably  not  been  heard 
by  all  the  members  of  the  Senate,  and  he  asked  that  it 
be  read  again  before  the  vote  be  taken. 

Mr.  BOUTWELL  remarked,  on  behalf  of  the  mana- 
gers, that  they  had  declined  to  answer  the  question 
because  it  seemed  to  them  in  the  nature  of  an  argu- 
ment. 

The  vote  was  taken  on  allowing  the  question  put  by 
Mr.  Butler  to  the  witness  to  be  asked,  and  it  resulted 
yeas,  39:  nays,  11 ;  as  follows:— 

Yeas.— Messrs.  Anthony,  Cameron,  Cattell.  Chandler, 
Cole,  Conkling,  C'mness,  Corbett,  Cr;it;ia,  Drake.  Ed- 
munds, Ferrv,  Fcascndcn,  FowltT.  Freliughiiysen,  lirimes, 
Henderson,  Howe,  Morgan,  Morrill  (Me.),  Morrill  (Vt.), 
Morton,  Nve,  Patter.-on  (N.  H.),  Pomero5',  Ross,  Sherman, 
Sprapiie,  .Stewart.  Siimnor,  Thayer,  Tipton,  Trumbull, 
Van  Winkle,  Willev,  Williams  and  Wilson -39. 

Nays.— Messrs.  liayard,  liuckalew,  Davis,  Dixon,  Doo- 
little,  Uendricks,  Johnson,  McCreery,  Norton,  Patterson 
Cieun.)  and  \'ickerj— 11. 

The  witness  W.  H.  Burleigh  was  recalled  and  ex- 
amined by  Mr.  Butler. 

You  said  yes,  to-day,  in  answer  to  my  question  that 
you  had  a  conversation  with  General  Thomas  on  the 
evening  of  the  21sC  of  February.  St.ite  if  he  said  any- 
thing as  to  the  means  by  which  he  intended  to  obtain, 
or  was  directed  by  the  President  to  obtain,  possession 
of  the  War  Department. 

Witness— On  the  evening  of  the  21st  of  February  I 
went  to  General  Thomas';  I  invited  Mr.  Smith  to  go 
with  me  to  his  house  (some  portions  of  the  testimony 
at  this  point  were  inaudible  in  the  reporters'  gallery) ; 
I  told  him  I  heard  he  had  been  appointed  Secretary  of 
War,  and  he  said  he  had  been  appointed  that  day; 
I  luink  he  said  that  after  receiving  his  appoint- 
ment from  the  President  he  went  to  the  War 
Office  to  show  his  appointment  to  Mr.  Stanton,  and 
also  his  order  to  take  the  office.  He  said  that  the  Sec- 
retary remarked  to  him— (here  again  the  witness  be- 
came" inaudible.)  I  asked  him  when  he  was  going  to 
take  possession.  He  remarked  that  he  would  take 
possession  next  morning  at  10  o'clock.  I  think  ho 
also  said  that  he  had  issued  some  orders.  He  asked 
me  to  come  and  see  him.  I  asked  whether  I  would 
iliid  him  in  the  Secretary's  room,  and  he  said  yes; 
that  he  would  be  there  punctually  at  ten  o'clock. 
Said  I,  suppose  Mr.  Stanton  objects  to  it,  what  would 
you  do?  His  reply  was,  that  if  Stanton  objected,  he 
would  use  force.  Said  I,  suppose  he  bolts  his  doors 
against  vou.  Said  he,  if  he  does,  I  will  break  them 
down.  I  think  that  was  about  all  the  conversation 
we  had  at  the  time. 

Q.  Were  you  at  the  office  at  any  time  before  he  as- 
sumed the  duties  of  Secretary  ad  inUnm,  and  after  ho 
as.-^iimed  the  duties  of  Adjntaul-General?  A.  Yes 
sir;  I  was  there  two  or  three  times. 

Q.  Did  you  hear  him  say  anything  to  the  officers  or 
to  the  Clerks  of  the  department  as  to  what  his  inten- 


tions were  when  he  came  into  control  of  the  depart 
ment? 

In  reply  to  a  question  by  Mr.  Evarts,  Mr.  Butler 
replied  that  he  referred  to  the  time  after  General 
Thomas  was  restored  to  the  office  of  Adjutant-Gene- 
ral, and  before  he  was  appointed  Secretary  of  War  ad 
interim. 

Mr.  EVARTS— Then  your  inquiry  is  as  to  declara- 
tions antecedent  to  the  action  of  the  President. 

Mr.  BUTLER— The  object  is  to  show  attempts  on 
the  part  of  General  Thomas  to  seduce  the  officers  of 
the  War  Department  by  telling  them  what  he  would 
do  for  them  when  he  got  control,  precisely  as  Absa- 
lom sat  at  the  gates  of  Israel,  and  attempted  to  seduce 
the  people  from  their  allegiance  to  David,  the  King, 
by  telling  what  he  would  do  when  he  came  to  the 
throne. 

Mr.  EVARTS  objected  to  the  question. 

The  Senate  took  a  recess  often  minutes,  after  which 
Mr.  Butler  withdrew  the  question  and  put  another,  as 
follows: — 

Q.  I  observe  that  you  did  not  answer  the  whole  of 
my  question.  I  asked  yon  whether  anything  was 
said  by  him  in  that  conversation  as  to  the  orders  he 
had  received  from  the  President?  A.  During  the 
conversation  General  Thomas  said  he  would  use  force 
if  necessary,  and  stated  that  he  was  required  by  the 
President  to  take  possession  of  the  department,  and 
that  he  was  bound  to  obey  the  President,  as  his  supe- 
rior officer.  This  was  in  connection  with  the  conver- 
sfition  abont  force,  and  in  connection  with  hie  makinjc 
the  demand. 

Q.  After  General  Thomas  was  restored  to  the  office 
of  Adjutant-General,  did  you  hear  him  make  any 
statement  to  officers  or  clerks  as  to  the  rules  or  orders 
of  Mr.  Stanton  which  he  would  revoke  or  rescind  in 
favor  of  the  officers  or  employees  when  he  would 
have  control  of  affairs  there? 

Mr.  EVARTS  objected  to  the  question,  as  irregular 
and  immaterial  to  any  issue  in  the  case. 

Mr.  BUTLER  argued  that  it  came  within  the 
qufcstion  last  discussed.  He  said,  we  charge  that 
the  whole  procedure  of  taking  up  this  disgraced 
officer  and  restoring  him  to  the  War  Office, 
knowing  that  he  was  an  old  enemy  of  Mr.  Siau- 
ton's,  who  had  deposed  him  from  his  official  station, 
was  part  of  the  conspiracy.  Mr.  Thomas  then  goes  to 
seducing  the  clerks,  to  getting  them  ready  to  rely 
upon  him  when  he  should  be  brought  into  the  War 
Office. 

Now  I  propose  to  show  the  acts  of  one  of  these  co- 
conspirators clustering  about  the  point  of  time  just 
before  he  was  going  to  break  down  dowu  the  doors 
of  the  War  Office  with  crowbars  and  axes.  I  propose 
to  show  him  endeavoring  to  seduce  the  clerks  and 
employees  of  the  War  Department  from  their  alle- 
ciance,  and  this  entirely  comes  within  the  rule  which 
is  made. 

Mr.  EVARTS  said:— Mr.  Chief  Justice  and  Sena- 
tors:— The  questiim  which  led  to  the  introduction  of 
the  statement  of  General  Thomas  to  this  witness  as  to 
his  intentions,  and  as  to  the  President's  instructions 
to  him  (General  Thomas),  was  based  upon  the  claim 
that  the  order  of  the  President  on  the  2l8t  of  February 
for  the  removal  of  Mr.  Stanton  and  for  General 
Thomas  to  take  possession  of  the  office,  created  and  is 
proved  a  conspiracy,  and  that  thereafter,  in  that, 
proof,  declarations  and  intentions  will  be  given  in 
evidence.  That  step  has  been  sained  in  the  judgment 
of  this  honororable  court  in  conformity  with  the  rules 
of  law  and  evidence. 

That  being  gained,  it  is  solemnly  argned  that  if  no 
conspiracy  is  proved,  you  can  iutroduce  declarations 
made  thereafter.  You  can,  by  the  same  rule,  intro- 
duce declarations  made  heretofore.  That  is  the  only 
argument  presented  to  the  court  for  the  admission  of 
this  evidence.  So  far  as  the  statement  of  the  learned 
managers  relates  to  the  office,  the  position,  the  cha- 
racter and  the  conduct  of  General  Thomas,  it  is  suffi- 
cient for  me  to  say,  that  not  one  particle  of  evidence 
has  been  given  in  this  case  bearing  on  any  one  of 
those  topics. 

If  General  Thomas  had  been  a  disgraced  officer ;  If 
those  aspersions  and  those  revilings  are  just,  they 
are  not  jastiiied  by  any  evidence  before  this  court. 
If,  as  a  matter  of  fact  applicable  to  the  situation  on 
which  this  proof  is  soueht  to  be  introduced,  the 
former  employment  of  General  Thomas  and  his  recent 
restoration  to  the  active  duties  of  Adjutant-General 
are  pertinent,  let  them  be  proved,  and  then  we  have, 
at  least,  the  basis  of  fact  of  General  Thomas  previous 
relation  to  the  War  Department,  and  Mr.  Stanton, 
and  to  the  office  of  Adjutaut-Geaeral. 
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And  now,  having  pointed  ont  to  this  honorable 
o<inrt  th«t  the  declaratione  B0U2ht  to  be  given  in  evi- 
dence of  General  Thomas  to  affect  the  President,  are 
confessedly  of  a  period  antecedent  to  ihe  date  at 
which  any  evidence  whatever  is  before  this  court, 
bringing  the  President  and  General  Thomas  in  con- 
nection. I  might  leave  it  safely  there;  but  what  is 
there  in  the  nature  of  the  general  proof  sought  to  De 
introduced  wbich  »honld  affect  the  President  of  the 
United  States  with  any  responsibility  for  those  j;ene- 
ral  and  vague  statements  of  an  officer  of  what  he 
might  and  could  or  would  do,  if  thereafter  he  should 
come  into  posseseion  of  the  War  Department. 

Mr.  BINGHAM  rose  and  said :— Mr.  President,  I  de- 
sire to  e»y  a  word  or  two  in  reply  to  the  counsel.  1 
am  willing  to  concede  that  what  may  have  been  said 
by  General  Thomas  before  the  transaction  is  not  ad- 
missible. That  is,  however,  subject  to  the  exception 
that  the  Senate,  being  the  triers  of  the  facts  as  well  as 
of  the  law,  may  allow  declarations  of  this  sort  to  be 
proved.  If  there  is  any  doubt  that  we  are  permitted  to 
show  that  some  arrangement  was  entered  into  be- 
tween those  parties,  or,  if  you  please,  that  a  volun- 
tary act  was  committed  by  General  Thomas,  in  order 
to  commend  himself  to  the  chief  of  the  conspirators. 
The  general  rule  is  laid  down  in  Roscoe,  page  76, 
that  the  acts  and  declarations  of  other  persons  in  the 
conspiracy  may  be  given  in  evidence,  if  referable  to 
the  case,  and  yet  I  admit  that  if  it  was  so  remote  as 
not  in  probability  to  connect  itself  with  the  transac- 
tion, it  ought  not  to  be  received.  The  testimony  in 
this  case  indicates  a  purpose  on  the  part  of  General 
Thomas  to  make  his  arrangements  with  the  employees 
of  the  War  Department. 

The  Chief  Justice— The  Chief  Justice  is  of  opinion 
that  no  sufficient  foundation  has  been  laid  for  the  in- 
troduction of  this  testimony,  there  having  been  no 
evidence  as  to  the  existence  of  a  conspiracy  prior  to 
the  time  to  which  the  question  relates.  I  will  put  the 
question  to  the  Senate  if  any  Senator  demands  it. 

Senator  HOWARD  demanded  the  question  to  be 
put. 

Mr.  BUTLER  rose  and  said  that  he  was  about  to 
ask  the  Senate  if  it  would  not  relax  the  rule,  so  as  to 
allow  the  managers  on  the  part  of  the  House  of  Re- 
presentatives, when  they  have  a  question  which  they 
deem  of  consequence  to  their  case,  to  have  the  ques- 
tion put  to  the  Senate  on  the  motion  of  the  House  of 
Representatives. 

The  Secretary  read,  by  direction  of  the  Chief  Jus- 
tice, the  question  to  which  objection  had  been  made, 
and  the  Chief  Justice  put  the  question  to  the  Senate, 
whether  that  should  be  allowed  to  be  proposed  to  the 
witness. 

The  vote  was  taken  and  resulted,  yeas,  23 ;  nays,  22, 
as  follows:— 

Yeas.— Measrs.  Anthony,  Cameron,  Catfcl'.  Chandler, 
Cole,  Conkling.  Connes^,  Corbett,  Cragin.  Umkc,  Heuder- 
Eon,  Howard,  Howe,  Morgan,  Morrill  (Vt.J,  .Morton,  Ni-e, 
Patterson  (N.  H.),  Pomerov,  Ramsey,  Kosc,  Sprasue, 
Stewart,  Sumner,  Xhayor,  Tipton,  Trumbull  and  Wilson 
-28. 

Nats— Messrs.  Bayard,  Buckalew,  Davi?,  Dixon,  Doo- 
little,  Edmunds,  Ferry,  Fossenden,  Fowler,  Frclinsluiy- 
Ben,  GrinH-3.  HondrickB,  .Johnson,  McCruerv,  Morrill  (Me.), 
Norton,  Pattereun  (Tenn.),  Sherman,  Van  Winlae,  Vick- 
ers,  Willey  and  Williaraa— 22. 

So  the  question  was  allowed,  and  the  esamination 
was  continued. 

Mr.  BUTLER,  however,  modifying  his  question  as 
follows:— Q.  Were  you  preseutatthe  War  Department 
on  the  occasion  referred  to.    A.  I  was. 

Q.  Did  you  hear  General  Thomas  make  any 
statements  to  the  officers  and  clerks,  or  either  of 
them,  beloneing  to  the  War  Office,  as  to  the  rules 
and  orders  of  Sir.  Stanton  or  the  office,  which  he 
(Thomas)  would  revoke,  relax  or  rescind  in  favor 
of  the  government  employees  when  he  got  control  of 
the  department.  If  so,  state  what  that  conversation 
was?  A.  Soon  after  General  Thomas  was  restored  I 
visited  his  office  and  wanted  him  to  take  a  walk  with 
me;  this,  I  think,  was  not  more  than  a  week  or  ten 
days  before  his  apoointnieiit  as  Secretary  of  War. 

Mr.  EV'ARTS  interrupted  the  witness,  and  said  the 
question  allowed  by  the  Senate,  he  understood  to  re- 
late to  statements  made  by  (jeneral  Thomas,  at  the 
War  Office,  to  clerks  of  the  department,  but  the  wit- 
ness was  now  going  on  to  state  what  took  place  be- 
tween himself  and  General  Thomas. 

The  witness  was  allowed  to  proceed,  and  he  stated 
that  General  Thomas  said  he  had  made  arrangements 
for  all  the  heads  of  divisions  io  the  office  to  stop  on 
that  morning,  as  he  wanted  to  address  them ;  I  offered 
to  20  ont  but  he  told  me  to  remain,  and  four  or  live 


officers  brought  their  clerks  in,  and  he  made  an  ad- 
dress to  each  company  as  they  came  in,  stating  th.at 
he  did  not  propose  to  hold  them  etrictlv  to  the°letter 
of  their  instructions,  but  that  they  might  come  and 
go  as  they  pleased,  as  he  would  regard  them  as  t^eu- 
tlemen  who  would  do  their  duty.  Afterwards  I  "told 
the  General  that  he  would  make  a  fine  politician,  as  I 
thought  he  understood  human  nature ;  he  described 
the  rules  as  harsh  and  arbitrary.  General  Thomas 
had  been  away  from  the  Adjutant-General's  Office  for 
a  considerable  time;  he  was  sent  South,  I  believe. 

Q.  Since  yon  heard  this  conversation  about  break- 
ing down  the  doors  of  the  War  Office  by  force  have 
you  seen  General  Thomas  ?  A.  Yes,  I  have.  I  gave 
my  testimony  before  the  Board  of  Managers,  and 
General  Thomas  told  me  that  he  had  been  summoned 
before  the  managers.    I  saw  him  the  other  day. 

Various  questions  were  put  to  witness  to  elicit  a 
statement  of  a  recent  conversation  in  which  General 
T'lomas  had  acknowledged  the  correctness  of  the 
evidence  given  by  witness  before  the  managers,  but 
Mr.  Evarts  objected,  but  finally  the  objections  were 
overruled  by  the  Chief  Justice,  and  the  witness  pro- 
ceeded as  follows: — 

In  the  forepart  of  last  week,  on  meeting  General 
Thom.is  he  said  the  only  thinii  that  prevented  mm 
taking  possession  of  the  War  Office  was  his  arrest. 
Witness  did  not  recollect  what  he  said  to  General 
Thomas. 
Cross-examination  by  Mr.  STANBERY. 
Witness  had  business  with  General  Thomas ;  at  his 
interview  at  the  War  Department,  prior  to  the  ap- 
pointment as  Secretary  of  War;  had  heard  before  that 
he  was  restored  to  his  position  as  Adjutant-General; 
saw  there  a  number  of  the  heads  of  bureaus  and  their 
clerks ;  could  not  name  them;  would  not  say  how 
came  in  first ;  General  Williams  was  present;  General 
Thomas  addressed  each  of  the  heads  of  the  bureaus  and 
clerks  separately,  to  four  or  five  of  them  making 
nearly  the  same  address  to  each;  could  not  give  the 
exact  language,  but  it  was  to  the  eflect  that  he  had 
come  back  to  assume  the  duties  of  the  office;  that  he 
was  glad  to  see  them:  that  he  proposed  to  relax  some- 
what the  arbitaary  rules  of  the  office;  that  he  did  not 
wish  to  hold  them  to  such  a  strict  accountability;  that 
he  expected  them  to  discharge  their  duties,  and  that 
was  all  he  cared  about. 

Witness  understood  General  Thomas  to  mean  by 
the  office  he  had  returned  to,  the  office  of  the  Adju- 
tant-General ;  did  not  understand  that  General 
Thomas  gave  any  orders  at  that  time;  there  were 
only  heads  of  departments  connected  with  the  Adju- 
tant-General's office. 

Q.  Did  you  hear  or  see  anything  improper  at 
that  time?  A.  I  don't  know  that  I  am  a  jud'ee  of 
what  is  proper  or  improper  in  the  Adjutant-General's 
office ;  there  was  nothing  very  offensive. 

Samuel  Wilkeson  sworn  direct.  Examination  by 
Mr.  Butler. 

Q.  Do  yon  know  Lorenzo  Thomas,  Adjatant-Gene- 
ral  of  the  United  States  army?    A.  I  do. 

Q.  How  long  have  you  known  him?  A.  Between 
six  and  seven  years. 

Q.  Have  you  had  any  conversation  with  him  rela- 
tive to  the  change  in  the  War  Department?  If  so, 
state  as  near  as  you  can  what  it  was.  A.  I  had  a  con. 
versation  with  him  respecting  that  change  on  the  21^t 
(lav  ot  February. 

Q.  What  lime  in  the  day?  A.  Between  one  and 
two  o'clock  in  the  afternouu, 

(-1.  Where?  A.  At  the  War  Department,  at  his 
office. 

t,l.  State  what  took  place  at  this  interview?  A.  I 
asked  him  to  tell  me  what  had  occurred  that  morning 
between  him  and  the  Secretary  of  War,  in  his  endeavor 
to  take  possession  of  the  War  Department ;  he  hesi- 
tated to  do  so,  until  I  told  him  the  town  was  fllleil 
with  rumors  of  the  change  that  had  been  made 
and  the  removal  of  Mr.  Stantion  and  the  appointment 
of  himself.  He  then  said  that  since  the  affair  had  be- 
come public  he  felt  relieved  to  speak  to  me  about  it. 
He  drew  from  his  pocket  a  cony  of  the  original  order 
of  the  President  of  the  United  States  directing  him  to 
take  possession  of  the  War  Department  immediately. 
He  told  me  that  he  had  taken,  as  a  witness  of  his  ac- 
tion. General  Williams,  and  came  up  in  the  War  De- 
partment and  had  shown  to  Edwin  M.  Stanton  the  or- 
der of  the  President,  and  had  demanded  by  virtue  of 
that  order  the  possession  of  the  War  Department 
and  its  books  and  papers.  He  told  me  that 
E.  M.  Stanton,  after  reading  the  order,  had  asked 
him  If  he  would  allow  him  sufficient  time  to  gather 
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ogether  hi»  books,  papers  and  other  personal  pro- 
perty *iid  take  them  away  with  him;  that  he  told  him 
he  would  allow  him  all  the  necessary  time  to  do  so, 
and  had  then  withdrawn  from  Mr.  Stanton's  room. 
He  further  told  me  that  day  being  Friday  that  the 
next  day  would  be  a  "dies  non,"  being  Saturday, 
the  anniversary  of  Washineton's  Birthday,  when  he 
had  directed  that  the  War  Department  would  be  closed; 
the  next  day  was  Sunday,  and  that  on  Monday  he 
Bhonld  demand  possession  of  the  War  Department 
and  its  property,  and  if  ttiat  demand  was  refused,  or 
resisted,  that  he  should  apply  to  the  General-m-Chief 
of  the  Army  for  a  force  sufficient  to  enable  him  to  take 
possession  of  the  War  Department,  and  he  added  that 
he  didn't  see  how  the  General  of  the  Army  could  re- 
fuse to  obey  his  demand  for  that  force.  He  then 
added  that,  under  the  order  which  the  President  had 
given  him,  he  had  no  election  to  pursue  any  other 
course  than  the  one  he  had  indicated;  that  he  was  a 
subordinate  officer,  directed  by  an  order  from  a  supe- 
rior officer,  and  that  he  must  pursue  that  course. 
.  Q.  Did  vou  see  him  afterwards,  and  have  any  con- 
versation with  him  on  the  snbject  ?    A.  I  d'd,  sir. 

Q.  When  was  that?     A.  That  evening. 

Q.  AVhere  ?    A.  At  Willard's  Hotel. 

Q.  What  did  he  say  there?  A.  He  then  said  that 
he  should  next  day  demand  possession  of  the  War 
Department,  and  that  if  the  demand  was  resisted,  he 
would  applv  to  General  Grant  for  a  force  to  enable 
him  to  take'  possession;  and  he  also  repeated  his  de- 
claration that  he  couldn't  see  how  General  Grant  could 
refuse  to  obey  that  demand  for  force. 

Q.  Were  these  conversations  earnest  or  otherwise 
on  his  part?  A.  Do  you  mean  by  earnestness  that  he 
meant  what  he  said? 

Q.  Ye».  A.  Then  they  were  in  that  sense,  earnest, 
(Laughter.) 

Cross-examination  by  Mr.  STANBERY. 

Witness  stated  that  he  had  been  a. journalist  by  pro- 
fession for  a  number  of  years;  that  he  had  been  in 
Washineton  durinc  the  sessions  of  Congress  for  the 
last  seven  years;  General  Thomas  said  he  had  issued 
an  order  to  close  the  War  Department  on  Saturday; 
did  not  say  when  it  had  been  issued ;  could  not  say 
whether  it  was  issued  by  him  as  Adjutant-General  or 
as  Secretary  of  War. 

By  Mr.  BUTLER— (J.  State  whether  in  either  of  these 
conversation  he  said  that  he  was  Secretary  of  War? 
A.  Yes,  sir,  he  claimed  to  be  Secretary  of  War. 

Georcre  W.  Kassner.  sworn.— Direct  examination  by 
Mr.  BUTLER.— He  said  hewas  a  citizen  of  Delaware, 
and  had  known  General  Thomas  ever  since  he  had 
left  West  Point,  and  had  lived  in  the  same  county 
with  him;  saw  him  about  the  Tth  of  March,  in  the 
Eist  room  of  the  White  House,  at  a  levee  about  ten 
o'clock  in  the  morniim;  he  introduced  himself  to 
General  Thomas,  who  did  not  recognize  him;  he  told 
"Thomas  that  the  "eyes  of  Delaware  were  upon  him," 
and  would  require  him  to  stand  firm;  he  replied  that 
he  would  not  disappoint  his  friends,  and  m  a  day  or 
two  he  would  "kick  that  fellow  out ;"  he  did  not  men- 
tion any  usmes,  hut  witness  thought  he  referred  to 
the  Secretary  of  War. 

Witness  was  cross-examined  at  great  length  by  Mr, 
STAISIBERY,  and  his  eccentric  manner  and  responses 
created  bursts  of  laughter.  Among  other  things,  he 
said:— Before  I  left  him  I  renewed  the  expression  of 
the  wishes  of  Delaware.  (Laughter.)  I  first  com- 
municated the  conversation  I  had  to  Mr.  Tanner, 
going  along  the  street  that  night,  and  also  to  several 
others  in  Washington,  and  among  the  rest  to  a  gen- 
tleman from  Delaware  named  Smith,  but  his  name 
was  not  John. 

[The  serio-comic  manner  of  the  witness  kept  the 
Senate  in  a  roar  during  the  examination,  which  was 
continued  for  some  time,  and  led  the  Chief  Justice  to 
remark  that  the  cross-examination  was  too  protracted, 
and  served  no  good  purpose.] 

Mr.  BUTLEU  proposed  to  ask  this  witness  as  to 
General  Thomas  having  been  called  before  the  board 
of  managers  after  witness  had  been  examined,  and 
that  the  evidence  was  read  to  General  Thomas  and 
he  had  assented  to  its  correctness. 

Mr.  CURTIS,  one  of  conn^el,  objected,  and  after 
a  short  argument  waived  it  for  the  present. 

The  court  adjourned  till  twelve  o'clock  to-morrow, 
and  the  Senate  went  into  Executive  geesion,  and  soon 
afterwards  adjourned. 


PROCEEDINGS  OF  THURSDIIY,  APRIL  2. 

The  Senate  met  at  12  o'clock,  and  the  Chair  was 
immediately  vacated  for  the  Chief  Justice,  who  said 
that  the  Sergeant-at-Arms  will  open  the  court  by  pro- 
clamatioc. 

The  Sergeant-at-Arms  made  the  proclamation  in 
due  form,  and  at  12'10  the  managers  were  announced 
and  took  their  places,  and  in  turn  were  immediately 
followed  by  about  a  dozen  of  the  members  of  the 
House  of  Representatives. 

The  journal  was  read.  .. 

The  Seventh  Rnle.  & 

Mr.  DRAKE  (Mo.),  immediately  after  the  reading 
of  the  journal  was  concluded,  rose  and  said:— Mr.  Pre- 
sident, I  send  to  the  Chair,  and  ask  the  adoption  of 
an  amendment  to  the  rules. 

The  Secretary  read  the  amendment,  as  follows:— 

To  amend  Rule  7  hvadrling  the  following :— Upon  all  such 
qiiCHtiors  the  votcF  shall  be  without  a  dfci=ion,  ur:leJ3  the 
veas  and  nays  be  df-manded  by  one-fifth  of  the  niorabers 
present,  a?  rerpiircd  by  the  presiding  officer,  when  the 
same  shall  be  taken. 

At  the  suggestion  of  Mr.  DRAKE,  Rnle  7  was  read. 
It  provides  that  the  Chief  Justice  shall  rule  upon  all 
questions  of  evidence  and  incidental  questions  as  in 
the  first  instance. 

Mr.  HENDRICKS  (Ind.)— I  suppose  by  the  rules  It 
stands  over  one  day. 

The  Chipf  Justice— If  any  Senator  objects. 

Mr.  CONKLING  (N.  Y.)— Under  what  rnle? 

A  brief  colloquy   ensned    between    Messrs.    Hen- 
dricks and  Conkliiig,  which  was  inaudible  in  the  re- 
porters' gallery.    The  motion  was  then  laid  over. 
Karsiier  Recalled. 

Mr.  STANBERY,  of  counsel,  then  rose  and  said:— 
Mr.  Chief  Justice,  before  the  managers  proceed  with 
another  witness,  we  wish  to  recall,  for  a  moment,  Mr. 
Karsner. 

Mr.  BUTLER,  of  the  managers- 1  submit  that  if 
Mr.  Karsner  is  to  be  recalled— the  examination  and 
cross-examination  having  been  finished  on  both 
sides— he  must  be  called  as  a  witness  for  the  respond- 
ent, and  the  proper  time  will  be  when  ihey  begin 
their  case. 

Mr.  STANBERY- We  will  call  him  but  a  moment. 

Chief  Justice  to  Tilr.  Butler— Have  you  any  objec- 
tions to  his  being  called? 

Mr.  BUTLER-No,  sir. 

George  W.  Karsni>r  took  the  stand  again. 

By  Mr.  STANBERY— Q.  Mr.  Karsner.  where  did 
you  stay  that  uiglit  on  the  9th  of  March,  after  yon 
had  the  conversation  with  General  Thomas?  A.  I 
stayed  at  the  house  of  my  friend,  Mr.  Tanner. 

Q.  What  is  the  employment  of  Mr.  Tanner?  A.  I 
believe  be  is  engaged  in  one  of  the  departments  in 
Washington. 

Q.  In  which.    A.  I  think  the  War  Department. 

Q  Do  yon  recollect  whether  or  not  the  next  morn- 
ing you  accompanied  Mr.  Tanner  to  the  War  Depart- 
ment? A.  I  don't  recollect  that;  sometimes  I  did, 
sometimes  I  didn't;  sometimes  I  was  engaged;  other 
times  I  did  accompany  him. 

Q.  At  any  time  did  you  go  to  the  War  Department 
to  t-ce  Mr.  Stanton  with  regard  to  your  testimony?  A. 
I  saw  Mr.  Stanton. 

(J.  What  about?  A.  Nothing  in  particular ;  only  I 
was  introduced  to  him. 

Q.  Who  by?    A.  Mr.  Tanner. 

Why  he  Wanted  to  See  l>Ir.  Stanton. 

Q.  What  was  your  object  in  seeing  him?  A.  Well, 
I  had  seen  all  th'-  great  men  in  Washington,  and  I 
wished  to  see  Mr.  Stanton. 

Q.  In  that  conversation  with  Mr,  Stanton  was  any 
reference  made  to  your  conversation  with  General 
Thomas?    A.  I  think  there  was. 

Q.  Didn't  you  receive  a  note  from  Mr.  Stanton  at 
that  time— a  memoranda?    A.  No  sir. 

Q.  Did  he  give  you  any  direction  where  to  go?  A. 
No  sir. 

Q.  Did  he  speak  about  your  being  examined  as  a 
witness  before  the  committee,  or  that  you  should  be? 
A.  There  was  something  to  that  eflect. 

Mr.  STAN r.EUY— That's  all. 

Mr.  BUTLER— That's  all,  Mr.  Karsner. 
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ConiLO'essinaii  Ferry's  Testimony. 

Thomas  W.  Ferry,  member  of  Congress  from  Michi- 
gan, was  next  called,  and  being  sworn,  was  examined 
by  Mr.  BUTLER,  as  follows:— 

Q.  Were  yon  present  at  the  War  Office  on  the 
morning  of  the  22d  of  February,  when  General 
Thomas  came  there?    A.  I  was. 

Q.  At  the  time  when  some  demand  wai  made. 
A.  Yes. 

Q-  State  whether  yon  paid  attention  to  what  was 
goin?  on  there,  and  whether  yon  made  nnv  memo- 
randnm  of  it?  A.  I  did  pay  attention,  and  I  marie  a, 
moraorandum  of  the  occurrences  so  far  as  I  observed 
them. 

Q.  Have  you  that  memorandnm  with  yon?  A.  I 
have. 

Q.  Please  state,  assisting  your  memory  by  that  me- 
morandum, what  took  place,  in  the  order  as  well  as 
you  can,  and  as  distinctly  as  yon  can?  A.  The  me- 
morandum covers  the  occnrrences  as  digtinctly  as  I 
can  positively  state  them ;  I  wrote  it  immediately  after 
the  appearance  of  General  Thomas,  and  is  more  accu- 
rate and  perfect  than  I  can  state  from  memory. 

Unless  obiected  to,  vou  may  read  it. 

Kr.  STA^^BERY— We  shall  make  no  objection. 

The  witness  then  read  the  memorandum,  as  fol- 
lows :— 

War  Department,  WASinNGTox  City,  Febrnary  22, 
1868.— In  the  preBcnce  of  Secretary  St.intou,  Judge  Kcllev, 
Mr.  Moo'-hcad,  General  DodRo,  Gineral  \'ah  Wyck. 
Mr.  Van  Horn,  Mr.  Delano  and  Jlr.  Freeman  Clarke.— At 
twenty-five  minutee  to  twelve  o'clock  Adjutant-General 
Thomas  came  to  the  office  of  the  Secretary  of  War,  savins 
"Good  morning."  The  Secretary  replied,  "Good  morriing. 
sir."  Then  looking  aroimd.  General  Thomas  said.  "1  do  not 
wiah  to  disturb  these  peatlemeu,  and  I  will  wait."  TheSe- 
Cretarv  replied,  "XothiuR  private  here,  sir.  What  do  you 
want?"  General  Thomas  demanded  of  Secretary  Stan- 
ton to  surrender  the  Secretary  of  War's  office.  >Ir. 
Stanton  lienied  it  to  him,  and  ordered  him  back  to  liia 
own  office  as  Adiiitant-Gcneral.  General  Thomas 
refused  to  go,  and  said;— "I  claim  the  ofhce  of  Secretary 
of  War,  and  demand  it,  by  order  of  the  President."  Mr. 
Stautun— "I  deny  vour  authoritj-  to  act  on  that  order,  and 
I  order  vou  back  to  your  own  otiice."  General  Thomas 
said :— "I  will  ftand  lierp.  I  want  no  unpleasantness  in  the 
presence  of  these  scntlenien."  Mr.  Stanton— "You  can 
stand  there  if  vou  please,  but  yor.  cannot  act  as  Secretary 
of  War.  I  am  Secretarv  of  "War,  and  I  order 
you  to  go  out  of  th:s  office  to  your  own." 
General  Thomas — 'T  refuse  to  go,  and  "I  will  stand 
here."  Mr.  Stanton — "How  are  you  to  eot  posssessiou? 
Do  yon  mean  to  use  force?  General  Thnmas,  "I  do  not 
care  to  use  force,  but  ray  mind  is  made  up  as  to  what  I  am 
to  do.  I  want  no  urpleasantness.  I  shall  stay  here  and 
act  as  Secretary  of  War."  Mr.  Stanton— "You  shall  not. 
I  order  you,  as  your  superior,  back  to  your  own  otlice." 
General  Thomas— "I  will  cot  obey  you,  but  will  stand 
here."  Mr.  Stanton— "You  can  stand  here  or  not,  as 
you  please;  but  I  order  yon  out  of  this  office  tp 
your  own  office;  I  am  Secretary  of  War."  Gene- 
ral Thomas  then  went  into  an  opposite  room,  crossed 
the  hall  to  General  Schriver's  office,  and  commenced  or- 
dering  General  Schriver  and  Gener.al  E.  D.  Townsend. 
Mr.  Stanton  enteied,  followed  by  Mr.  Moorhead  and  Mr. 
Ferry,  and  ordered  these  officers  not  to  obey  or  pay  any 
attention  to  General  Thomas.  He  said,  "I  deny  his  au- 
thority as  Secretary  of  War  ad  mten7ri,  and  forljid  obedi- 
ence to  his  directions ;  I  am  Secretary  of  War,  and  I  now 
order  you  out  of  tliis  office  to  vour  own  office."  (General 
Thcm.as— "I  sh.ill  not  go ;  I  shall  discharge  the  functions  of 
Secretary  of  War."  Mr.  Stanton— "You  will  not."  Gene- 
ral Thomas--"!  shall  require  the  employees  of  the  War 
Department  to  deliver  to  me  the  mails,  and  shall  transact 
the  business  of  the  office."  Mr.  Stanton— "You  shall  not 
have  them,  and  I  order  you  to  your  own  office." 

Cross-examination  by  Mr.  STANBEUY':— 

Q.  Did  the  conversation  stop  there  ?  A.  So  far  as 
I  heard  it  did. 

Q.  Y'on  then  left  the  office?  A.  I  did;  I  left  Gene- 
ral Thomas  in  General  Schriver's  room,  and  returned 
to  the  Secretary  of  War's  room ;  the  Secretary  of  War 
remained  for  a  few  moments  in  General  Schriver's 
room  and  then  returned  to  his  own  room. 

Q.  How  enrly  on  the  morniufr  of  the  2'2d  of  February 
did  you  go  to  the  office  of  the  Secretary  of  War  ?  A. 
My  impression  is  it  was  about  a  quarter  past  eleven 
o'clock  in  the  morning. 

Q.  Had  yon  been  there  at  all  the  night  before  ?  A. 
I  had  not  been. 

The  storm  which  nassed  over  the  city  made  the  Hall 
eo  dark  that  the  gas  had  to  be  lighted  at  this  point. 

The  testimony  was  then  resumed. 

Q.  Did  vou  hear  the  order  given  by  General  Thomas 
in  General  Schriver's  room?    A.  Yes,  sir. 

Q.  Were  you  in  General  Schriver's  room  at  the 
time?  A.  I  believe  I  was  the  first  who  followed  Mr. 
Stanton  into  Gen.  Schriver's  room,  and  Mr.  Moorhead 
came  second. 


General  Emory  on  the  Stand. 

General  William  H.  Emory  sworn,  and  examined  by 
Mr.  Butler, 

Q.  What  is  your  rank  and  your  command  in  the 
army?  A.  I  am  Colonel  of  the  Fifth  Cavalry,  and 
brevet  major-general  in  the  army;  my  command  is 
the  Department  of  Washington. 

Q.  How  long  have  you  been  in  command  of  that 
department?    A.  Since  the  1st  of  September,  1SG7. 

CJ.  Soon  after  yon  went  into  command  of  the  de- 
partment did  yon  have  any  conversations  with  the 
President  of  the  United  States  as  to  the  troops  in  the 
department,  or  their  stations?    A.  Yes. 

Q.  Before  proceeding  to  give  that  conversation 
state  to  the  Sjnate  the  extent  of  the  Department  of 
Washington,  its  territorial  limits.  A.  The  Depart- 
ment of  Washington  consists  of  the  District  of  Co- 
lumbia,  Maryland  and  Delaware,  excluding  Fort 
Delaware. 

Q.  State,  as  well  as  you  can,  and  if  yon  cannot  give 
it  all,  the  substance  o"f  the  conversations  which  you 
had  with  the  President  when  you  first  entered  on  'the 
command?  A.  It  is  impossible  f  )r  me  to  give  any- 
thing like  the  conversation;  I  can  only  give  the  sub- 
stance of  it,  it  occurred  so  long  ago;  he  afked  me 
about  the  location  of  the  troops,  and  I  told  him  the 
strength  of  each  post,  and,  as  nearly  as  I  could  recol- 
lect, the  commanding  officer  of  each  post. 

Q.  Goon.  A.  That  was  the  substance  and  import- 
ant part  of  the  conversation  ;  there  was  some  conver- 
sation as  to  whether  more  troops  should  be  sent  here 
or  not,  1  recommending  that  there  should  be  more 
troops  here,  and  referring  the  President  to  the  report 
of  General  Canby,  my  predecessor,  recommending 
that  there  should  be  always  at  the  seat  of  government 
at  least  a  brigade  of  infantry,  a  battery  of  artillery, 
and  a  squadron  of  cavalry;  some  conversation  was 
had  with  reference  to  the  formation  of  a  military 
force  in  Maryland,  which  was  then  going  on. 

Q.  What  military  force?  A.  The  force  organized 
by  the  State  of  Maryland. 

Q.  Please  state,  as  nearly  as  you  can,  what  you  said 
to  the  President  in  substance  relative  to  the  forma- 
tion of  that  military  force?  A.  I  merelystated  that  I 
could  not  see  the  object  of  it,  and  that  I  did  not  like 
the  organization,  and  saw  no  necessity  for  it. 

Q.  Did  vou  state  what  your  objections  were  to  the 
organization?  A.  I  think  it  likely  I  did,  but  I  cannot 
recollect  exactly  at  this  time  whnt  they  were ;  I  think 
it  likely  that  I  stated  that  they  were  clothed  in  a  uni- 
form which  was  offensive  to  our  people — some  por- 
tions of  it— and  that  they  were  olficered  by  gentlemen 
who  dad  been  in  the  Southern  army. 

Q.  By  "offensive  uniform,"  do  you  mean  gray?  A. 
Yes. 

t^.  Do  you  recollect  anything  else  at  the  time?  A. 
Nothing  else. 

Q.  Did  you  call  at  that  time  upon  the  President  at 
your  own  suggestion  and  of  your  own  mind,  or  were 
you  sent  for?    A.  I  was  sent  for. 

Q.  When  again  did  he  send  for  you  for  any  snch 
purpose?    A.  I  think  it  was  the  22d  of  February. 

Q.  In  wh.it  manner  did  you  receive  the  message? 
A.  I  received  a  note  from  Colonel  Moore. 

Q.  Who  Ih  Colonel  Moore?  A.  He  is  private  Secre- 
tary to  the  President,  and  an  officer  in  the  armv. 

Q.  Have  yon  that  note?  A.  I  have  not;  it  may  be 
in  my  desk  at  the  office. 

Q.  Did  yon  produce  that  note  before  the  committee 
of  the  House  of  Representatives?    A.  I  read  from  it. 

Q,.  Have  yon  since  seen  that  nole  as  copied  in  its 
proceedings?    A.  I  have. 

Q.  State  whether  this  (handing  a  paper  to  the  wit- 
ness) is  a  correct  copy.    A.  It  is  a  correct  copy. 
Please  read  it. 

The  witness  read  as  follows: — 

ExF.oiTivF  Mansion,  AVashinoton,  D.  C,  Feb.  22,  1«BS. 
—General :— The  President  directs  me  to  state  that  lie  will 
be  pleased  to  have  j-ou  call  upon  him  as  early  as  practicable. 
Verv  respectfullv  and  truly,  vours, 

WM.  G.  MOORE,  U.  S.  A. 
Q.  How  early  did  yon  call?  A.  I  called  immediately. 
Q.  How  early  in  the  day?    A.  I  think  it  was  about 
mid-day. 

Q.  Who  did  yon  find  in  the  President's  room?  A.  I 
found  the  President  alone. 

Q.  State  as  nearly  as  yon  can  what  took  place 
there?  A.  I  will  try  and  state  the  substance  of  it ; 
the  words  I  cannot  undertake  to  state  exactly;  the 
President  asked  me  if  I  recollected  the  conversation 
he  had  with  me  when  I  first  took  command  of  the 
department;  I  told  him  that  I  recollected  the  fact  of 
the  conversation  distinctly,  and  he  then  asked   me 
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what  changes  had  been  made;  I  told  him  no  mate- 
rial changes,  but  snch  as  had  been  made  I  could 
state  at  once;  I  went  on  to  gtste  that  in  the  fall  six 
companies  of  the  Twenty-ninth  Infantry  had  been 
bronght  to  this  city  to  winter,  but  as  an  offiset  to 
them  the  Twelfth  Infanty  had  been  detached  to 
South  Carolina  on  the  requisition  of  the  Commander 
of  that  district;  two  companies  of  artillery  bad 
been  detached  bv  my  predecessor;  one  of  them,  de- 
tached for  the  purpose  of  aiding  in  putting  down  the 
Fenian  difBcnlties  had  been  returned  to  the  com- 
mand, and  that,  although  the  number  of  com- 
panies had  been  increased,  the  numerical  strength 
of  the  command  was  very  much  the  same,  growing 
out  of  the  order  reducing  the  artillery  and  infantry 
companies  from  the  maximum  of  war  establishment 
to  the  minimum  of  peace  establishment;  the  Presi- 
dent said.  I  do  not  refer  to  these  changes;  I  replied 
that  if  he  would  state  to  me  the  changes  he 
referred  to,  or  who  made  a  report  of  the  changes, 
perhaps  I  might  be  more  explicit;  be  said,  I  refer  to 
the  changes  within  a  day  or  two,  or  something  to 
that  effect;  I  told  him  that  no  changes  had  been 
made;  that  under  a  recent  order  issued  for  the  govern- 
ment of  the  army  of  the  United  States,  founded  on  the 
law  of  Congress,  all  order*  had  to  be  transmitted 
through  General  Grant  to  the  army,  and,  in  like  man- 
ner, all  orders  coming  from  General  Grant  to  any  of 
his  subordinate  officers  mubt  necessarily  come,  if  in 
my  department,  through  me ;  that  if  by  chance  an  order 
had  been  given  to  auy  junior  officer  of  mine,  it  was 
his  duty  at  once  to  report  the  fact;  the  President 
asked  me,  "What  order  do  you  refer  to?"  I  replied, 
"Order  No.  15,  in  the  series  of  1S6T;"  he  stated 
he  would  like  to  see  the  order,  and  a  messenger 
was  despatched  for  it;  at  that  time  a  gentleman 
c«me  in  who,  I  supposed,  had  business  in  no  way 
connected  with  the  business  I  had  on  hand,  and  I 
withdrew  to  the  farther  end  of  the  room  ;  while  there 
the  messenger  came  with  the  book  of  orders,  ar.d 
handed  it  tome;  as  soon  as  the  visitor  had  with- 
drawn I  returned  to  the  President  with  the  book  in 
my  hand,  and  stated  that  I  would  take  it  as  a  favor  if 
be  would  permit  me  to  call  his  attention  to  that  or- 
der; that  it  had  been  passed  in  an  appropriation  bill, 
and' that  1  thought  it  not  unlikely  it  has  escaped  his 
attention;  he  took  the  order  and  re;id  it,  and  ob- 
eerved:— "This  is  not  in  conformity  with  the  Consti- 
tution of  the  United  States,  which  makes  me  Com- 
mander-in-Chief, or  with  the  terms  of  your  commis- 
Bion." 

Senator  HOWARD  called  upon  the  witness  to  re- 
peat his  language. 

Witness— lie  said  "This  is  not  in  conformity  with 
the  Constitution  of  the  United  States,  which  makes 
me  Commander-in-Chief,  or  with  the  terms  of 
your  commission."  I  replied  that  "is  the  order  which 
you  have  approved  and  issued  to  the  army  for  our 
government,"  or  something  to  that  effect;  I  cannot 
recollect  the  exact  words,  nor  do  I  pretend  to  give 
the  exact  words  of  the  President;  he  said,  "lam 
to  understand  that  the  President  of  the  United 
States  cannot  give  an  order  except  through  the 
General  of  the  Army,  or  through  General  Grant;" 
I  said,  in  reply,  that  was  my  impression,  and  that  was 
the  opinion  which  the  army  entertained,  and  that  I 
thought  the  army  was,  on  that  subject,  a  unit;  I  also 
Bald,  "I  thick  it  only  fair,  Mr.  President,  to  say  to  you 
that  when  this  order  came  oat  there  was  considerable 
discussion  on  the  subject  as  to  what  wer»  the  obliga- 
tions of  an  offit  ir  under  the  order,  and  some  eminent 
lawyers  were  consulted;  I,  myself,  consulted  one, 
and  the  opinion  was  given  me  decidedly,  not  equivo- 
cally, that  we  were  bound  by  the  order,  constitutional 
or  not  constitutional." 

Q.  Did  you  state  to  him  who  the  lawyers  were  who 
had  been  consulted  ?    A.  Yes. 

Q.  What  did  yon  state  on  that  subject?  A.  Well, 
perhaps  in  reference  to  that  a  part  of  my  statement 
was  not  altogether  correct;  in  regard  to  myeelf  I  con- 
Bolted  Mr.  Robert  J.  Walker. 

Q.  State  what  you  said  to  the  President,  whether 
correct  or  otherwise?  A.  I  stated  that  I  had  consulted 
3Mr.  Robert  J.  Walker,  in  reply  to  his  question  as  to 
who  it  was  that  was  consulted,  and  that  I  understood 
Other  officers  had  consulted  Mr.  Reverdy  Johnson. 

6.  Did  you  say  to  him  what  opinion  had  been  given 
try  those  lawyers?  A.  I  stated  that  the  lawyers  whom 
I  consulted  stated  to  me  that  we  were  bound  by  it 
undoubtedly,  and  that  I  understood  from  officers 
whom  I  supposed  had  consulted  Mr.  Johnson,  Uiat  he 
was  of  the  sameopiuiou. 


Q.  What  did  the  President  reply  to  that?  A.  Tbe 
Prsident  said  the  object  ofithe  law  was  evident;  there 
the  conversation  ended  by  my  thanking  him  for  the 
courtesy  with  which  he  bad  allowed  me  to  express  my 
own  opinion. 

C.  Did  you  then  withdraw?    A.  I  then  withdrew. 

Q.  Did  you  see  General  Thomas  that  morning?  A. 
I  have  no  recollection  of  it. 

Q.  State  whether  this  paper  is  an  official  copy  of 
the  order  to  which  you  refer?  A.  No,  sir;  it  is  only  a 
part  of  the  order;  the  order  which  I  had  in  my  hand 
has  the  appropriation  bill  in  front  of  it;  that  is  per- 
haps another  from  the  Adjutant-General's  office,  but 
it  is  the  substance  of  the  order,  or  a  part  of  it. 

Q.  Is  it,  so  far  as  it  concerns  this  matter?  A.  So  far 
as  it  concerns  this  matter  it  is  the  same  order,  but  not 
the  same  copy;  or,  more  properly  speaking,  the  same 
edition;  there  are  two  editions  of  the  order;  one  con- 
taining the  whole  of  the  appropriation  bill,  and  this  is 
a  section  of  the  appropriation  bill. 

Q.  Is  this  (handing  the  witness  another  paper)  an 
official  copy?    A.  Yes. 

Q.  This,  I  observe,  is  headed  Order  No.  15,  and  you 
said  the  order  was  No.  17.  Do  you  refer  to  the  same 
or  a  different  order?  A.  I  refer  to  the  same  order.  I 
think  Order  17  is  the  one  containing  the  Appropria- 
tion bill ;  I  think  that  is  the  one  on  file  in  my  office 
that  made  the  confusion  in  the  first  place;  I  said 
Order  15  or  17,  but  Order  17,  I  think,  embraces  the 
Appropriation  bill. 

"I'r.  BUTLER  (handing  the  order  to  the  President's 
counsel)— This  is  No.  15,  and  covers  the  section  of  the 

Mr.  EVARTS  said— Then  we  will  treat  this  as 
Ord>rr  No.  17,  unless  there  should  be  a  difference. 

Mr.  BUTLER  said:— There  is  no  difference;  and 
he  read  the  order  as  follows  :— 

GknF.BAL     ObDKRS  No.    15.— AVaR    DErMITMENT,     Atv 

jutant-Gen'ekai.'s  Oi'FiCK,  Washington,  March  13, 
1867.— The  following  extract  from  an  act  of  Congress  is 
published  for  the  information  and  prAennueut  ot  all 
concerned:— "An  act  making  an  appropriation  for  the 
Eupport  of  the  armv,  for  the  vear  ending  Juno  30,  1869, 
and  for  other  piiriioBBR.  Section  2.  And  he  it  further 
cna.cted.  That  the  hcndquarters  of  the  General  of  tha 
Armv  of  the  United  States  phall  be  at  the  city  of  Wash- 
ington, and  all  orders  and  instructions  relating  to  mill- 
farv  operations  issued  by  the  Prepidont  or  Secretary  of 
War  shall  be  issued  through  the  GoiuTa.1  of  the  Array, 
and  in  case  of  his  absence  through  the  next  in  rank. 
The  General  of  the  Aimy  shall  not  be  rotiied,  BWf- 
pended,  or  removed  from  command,  or  iissigned  to  duTy 
clricwhere  than  at  headquarters,  except  at  his  own  regueaS, 
with  the  previous  ajiproval  of  the  Senate,  and  any  orders 
or  instructions  relating  to  milit.iry  operations  issued  con- 
trnrv  to  the  rcqiiircnicnts  of  this  section  shall  be  null  and 
void,  and  iinv  officer  issuing  orders  or  instructions  contrary 
to  the  piovi.sions  of  this  section  shall  be  deemed  gnilt3-  of 
a  misdemeanor  in  olbce,  and  any  otbcer  of  the  army  w1k> 
sh:ill  transmit  or  obe3- any  order  or  insfruccion  so  isgneS 
C'Uitrarv  to  the  provieione  of  this  section,  knowing  that 
sucli  orders  were  so  issued,  shall  be  liable  to  imprisonment 
fiirnot  less  than  two  years  and  not  more  than  twenty 
voars,  on  conviction  thereof  in  any  court  of  competent  ju- 
risdiction. Approved,  March  2, 1867." 
By  order  of  the  Secretary  of  War. 

E.  D.  TOWNSEND,  Assistant  Adjutant-General. 
Q.  Yon  are  still  in  command  of   this    department? 
A.  I  am. 

Cross-examined  by  Mr.  STANBERY— Q.  The  paper 
which  you  had,  and  which  was  read  by  the  President 
on  that  day,  was  marked  Order  No.  17—15  or  17.  Ip 
that  pacer  marked  17,  was  the  whole  appropriation 
acted,  printed  and  set  ont?    A.  Yes. 

Q.  In  other  respects  it  was  like  this?  A.  In  other 
respects  it  was  like  that;  the  copy  on  file  at  my  offioe 
contains  the  Appropriation  bill,  and  I  may  have  con- 
founded them. 

Q.  Is  it  your  impression  that  the  paper  which  you 
had  at  the  President's,  or  which  was  read  by  yon  at 
the  President's,  is  the  same  as  the  one  in  your  office? 
A.  That  is  my  impression. 

Q.  As  I  understood  you,  when  this  document,  or 
No.  17,  was  sent  to  the  officers  of  the  army,  there  was 
a  discussion  among  them.    A.  Yes. 

Q.  I  see  that  this  document  contains  no  construe- 
tion  of  the  act,  but  simply  gives  the  act  for  their  in- 
formation?   That  is  §0. 

(J.  On  reading  the!  actldiscussion  arose  among  the 
offlcersof  the  army?    A.  Yes. 

Q.  As  to  its  meaning,  or  what?  A.  A  discaasion 
with  a  view  of  ascertaining  what  an  officer's  obliga- 
tions under  the  act  were. 

Q.  You  had  received  no  instruction  from  the  W.ir 
Department  or  elsewhere,  except  what  was  contained 
in  this  document  itself!    A.  None  whatever. 
Q.  It  left  you,  then,  to  construe  the  act?    A.  Yes. 
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Q.  On  that,  yon  say,  to  settle  your  doubts,  you  ap- 
p««d  to  an  eminent  lawyer?  A.  I  had  no  double  my- 
beJf,  but  to  settle  the  doubts  of  others,  1  did. 

Q.  And  the  gentleman  to  whom  yon  applied  was 
Ml-.  Kobert  J.  Walker?    A.  Yes. 

Q.  Was  it  he  vrho  advised  you  that  you  were  bound 
to  obey  only  orders  given  throagh  General  Grant, 
whether  it  was  constitutional  or  uuconsiitutional  to 
send  orders  in  that/way?  A.  It  w»s  only  the  question 
wiiether  we  were  bound  by  the  order. 

Q.  I  understood  you  to  say  that  the  answer  was 
constitutional  or  unconstitutional.  A.  Then  1  made 
a.  mistake.  My  queBtioii  was,  whether  we  were  bound 
by  it.  I  would  like  to  correct  that. 
"Q.  You  siid  in  a  former  ansSver  that  the  advice  was 
that  you  were  bound  to  obey  the  order  whether  it  was 
constitutional  or  not,  until  it  was  decided?  A.  We 
had  no  right  to  judge  of  the  constitutionality. 

II.  That  was  the  advice  yoa  got?    A.  Yes. 

Q.  Decided  by  whom  and  where?  A.  By  the  Su- 
jjreme  Court;  and  not  only  that,  but  a  new  order 
would  have  to  be  promulgated  making  this  null  and 
void  and  of  no  effect. 

Q.  When  you  said  to  the  President  that  he  approved 
pomethin^,  did  you  speak  in  reference  to  that  Order 
No.  17,  which  contains  the  whole  of  the  act !  Did  you 
mean  to  say  that  he  had  approved  the  order  or  the 
net?  A.  So  far  as  we  were  concerned,  the  order  and 
the  act  were  the  same  thing,  and,  if  you  will  observe, 
it  is  marked  "approved;"  that  means  by  the  Presi- 
dent. 

Q.  What  is  marked  "approved,"  the  order  or  the 
set?  A.  The  act  is  marked  "approved  ;"  the  order 
contains  nothing  but  the  act;  not  a  word  beside. 

Q.  Tnen  the  approval  was  to  the  act?  A.  I  consider 
tie  order  and  the  act  the  same. 

Q.  But  the  word  "approved"  that  you  speak  of  is  to 
the  act?  A.  So  far  as' that  is  concerned,  the  order  and 
act  are  the  same  thing. 

Mr,  WILSON,  on  behalf  of  the  managers,  pro- 
duced and  put  iu  evidence  an  authenticated  copy  of 
General  Emory's  commission  to  rauk  of  Major-Geiieral 
by  brevet,  to  rank  as  such  from  the  12th  day  of  March, 
1S65,  for  gallant  and  meritorious  services  at  the  bat- 
tle of  . 

Mr.  WILSON  read  the  order  assigning  Gener.al 
Emory  to  the  command  of  Washington,  and  con- 
tinued :— We  now  offer  the  order  under  which  General 
Thomas  resumed  his  duties  as  Adjutant-General  of 
the  Army  of  the  United  States.  (Heading  it).  We 
now  offer  the  original  letter  of  General  Grant,  request- 
ing the  President  to  put  in  writing  the  verbal  order 
tliat  he  had  given  him  prior  to  the  date  of  this  letter. 
Both  the  letter  and  the  order  of  the  President  are  the 
urlgiual  docuraenss.  (Heads  the  request.)  On  that 
letter  is  the  following  indorsement  (reading  the  in- 
dojsemeut):— "By  the  President,  made  in  compliance 
with  the  request." 

The  next  document  which  we  produce  is  a  letter 
written  by  the  Prenideut  of  the  United  States  to  Gen. 
('j'rant,  dated  February  10,  186S.  It  is  the  original 
letter.  1  send  it  to  the  counsel  that  they  may  exam- 
ine it. 

Senator  HOWARD- Is  that  an  original  ? 

Mr.  WILSON-It  is  the  original. 

Mr.  STANBERY,  after  examining  it,  said:— Mr. 
Chief  Justice,  it  appears  that  this  is  a  letter  pnroort- 
ing  to  be  a  part  of  the  correspondence  belwewu  Gene- 
nfl  Grant  and  the  President.  I  ask  the  honorable 
managers  whether  it  is  their  intention  to  produce  the 
entire  correspondence  ? 

Mr.  WILSON— It  is  not  our  Intention  to  produce 
aip-thing  beyond  this  letter,  which  we  now  offer. 

Mr.  STANBERY  (returning  the  letter)— No  other 
part  of  the  correspondence  but  this  letter  ? 

Mr.  WILSON-^That  is  all  we  propose  now  to  offer. 

Mr.  STANBERY— I  wish  the  honorable  managers 
ti>  state  what  is  the  purpose  of  introducing  this  letter — 
what  is  the  object— for  what  charge? 

Mr.  WILSON— I  may  state,  as  the  special  object  for 
the  introduction  of  this  letter,  that  it  is  to  show  the 
declaration  of  the  President  as  to  his  intent  to  prevent 
ttie  Secretary  of  War  (Mr.  Stanton)  resuming  the  du- 
ties of  the  ofhce  of  Secretary  of  War,  in  defiance  of  the 
Senate.    Do  you  desire  it  read  (to  Mr.  8t»nbery)? 

Mr.  STANBERY— Oh.  yes!  of  courk-. 

Mr.  WILSON  read  the  letter,  which  is  that  In  which 
ttrs  President  inclosed  the  testimony  of  his  Cabinet  on 
the  question  of  veracity  between  himself  and  General 
Grant,  which  letter  Mr.  Wilson  did  not  read. 

Mr.  STANBERY— I  ask  the  honorable  manager  if 
he  hutj  read  all  that  he  intends  to?    In  that  letter  cer- 


tain letters  were  referred  to,  of   which   it  is  explana- 
tory.   Do  you  propose  to  read  them? 

Mr.  WILSON— All  has  been  read  that  we  propose  to 
offer. 

Mr.  STANBERY— You  do  not  propose  to  offer  the 
papers  and  document  that  accompany  that  letter? 

Mr.  WILSON— I  wish  to  state  to  the  counsel  that 
we  offered  a  letter  of  the  President  of  the  United 
States.  We  proposed  to  offer  it,  we  have  offered  it,  it 
is  in  evidence;  that  is  the  entire  evidence. 

Mr.  STANBERY— We  ask  that  the  documents 
referred  to  be  read,  that  accompany  it  and  ex- 
plain it. 

Mr.  WILSON— We  offer,  air,  nothing  but  the  letter. 
If  the  counsel  have  anything  to  offer  when  they  come 
to  make  up  their  case,  we  will  consider  it  then. 

Mr.  STAN BEKY— Suppose  there  were  a  postscript. 

Mr.  WILSON— There  is  no  postscript,  though. 
(Laughter.)    It  is  there  as  written"  by  the  President. 

Mr.  STANBERY— We  will  ask  a  ruling  upon  that 
point.  On  the  first  page  of  the  letter  the  matter  is  re- 
ferred to  which  you  read.  lie  read  portions  of  the 
letter,  emphasizing  the  President's  quotation  from 
General  Grant's  letter,  referring  to  a  former  letter  of 
the  President's  as  "containing  many  gross  misrepre- 
sentations," also  the  portion  referring  to  the  letters 
inclosed,  saying  he  left  them  to  speak  for  tbemielvea 
without  comment.  That,  Mr.  Stanbery  continued,  is 
the  answer  to  the  statement. 

Mr.  WILSON— I  suppose  the  counsel  will  not  claim 
that  this  IS  not  the  letter  complete?  That  is  all  we 
propose  to  offrr  now.     This  letter  is  in  evidence. 

Mr.  STANBERY— We  submit  that  the  gentlemen 
are  bound  to  produce  them. 

Mr.  WILSON— The  objection  is  too  late,  if  it  had 
any  force  at  the  proper  time.  The  letter  is  submitted 
and  has  been  read,  and  is  in  evidence  now. 

The  Chief  Justice  made  a  statement  inaudible  to 
the  gallery,  which  was  understood  to  favor  Mr.  Wil- 
son's point. 

Mr.  E\"ARTS— Our  point  is,  Mr.  Chief  Justice,  that 
those  inclosiires  form  a  part  of  the  communication 
made  by  the  President  to  General  Grant,  and  we  as- 
sumed that  they  would  be  read  as  a  part  of  this  letter, 
as  a  matter  of  coarse. 

Mr.  BINGHAM— We  desire  to  state,  Mr.  President, 
that  we  are  not  aw.nre  of  any  obligation,  by  any  rule 
of  evidence  whstevcr,  iu  this  written  statement  of  the 
accused,  to  admit  in  evidence  the  etatemeut  referred 
to  generally  by  him.  in  that  written  statement,  of  third 
persons.  In  the  first  place  their  evidence,  we  claim, 
would  not  be  evidence  against  the  President  at  all; 
they  would  be  heariay;  they  would  not  be  the  best 
evidence  of  what  the  parties  had  said.  The  matters 
contained  in  the  letter  of  the  President  show  that  the 
papers,  which  we  are  asked  to  produce  here,  have  re- 
lation to  a  question  of  fact  between  himself  and 
General  Grant. 

This  question  of  fact  as  far  as  the  President  is  con- 
cerned, is  assumed  by  the  President  in  this  letter  by 
himself,  and  for  himself,  and  iucludes  him,  and  we 
insist  that  if  forty  members  of  his  Cabinet  were  to 
write  otherwise  he  could  not  ask  this  question.  It 
includes  him;  it  is  his  own  declaration  about  a  mat- 
ter of  dispute  between  himself  and  General  Grant; 
and  that  which  is  referred  to  in  this  letter  is  no  part 
of  the  matter  upou  whicn  we  rely  in  this  accusation 
against  the  President. 

Mr.  STANBERY— We  rely  upon  it. 

Mr.  BINGHAM— Of  course  the  gentleman  reliea 
upou  it,  and  they  ask  us  to  read  a  matter  which  is  no 
part  of  the  evidecce  at  all.  It  is  not  the  highest  evi- 
dence if  we  are  to  have  the  testimony  of  the  members 
of  the  Cabinet  about  a  material  matter;  and,  as  I  have 
said,  this  letter  claims  that  this  is  a  material  fact.  I 
claim,  that,  so. far  as  they  are  concerned,  they  are  au- 
sworn  letters  and  unsworn  testimony,  and  that,  by  no 
rule  of  evidence,  is  competent. 

I  admit  thai  if  the  letter,  according  to  the  statement 
here,  showed  a  statement  adoDtcd  by  the  President 
in  regard  to  the  matter  of  the  charges,  it  would  be  a 
different  question  ;  that  it  would  lake  it  then  outside 
of  the  rules  of  evidence.  But  anybody  can  see  that 
that  is  not  the  point  at  all.  I  assert  that  it  is  not 
competent  to  offer  in  evidence  the  statement  of  any 
Cabinet  officer  whatever;  that  it  has  not  any  bear- 
ing upon  the  letter  now  read,  to  show  that  his  pur- 
pose was  to  prevent  the  execution  of  the  Tenure  of 
Office  law,  and  prevent  the  Secretary  of  War,  after 
being  conlirmed  by  the  Senate,  and  the  appointment 
of  General  Thomas  being  non-concurred  in,  from 
entering  upon  and  forthwith  performing,  as  tho 
law    requires,     the     duties     of     his    office.     Taut 
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is  the  point  of  this  letter.  We  introdnce  it  for  the 
purpose  of  showing;  the  President's  inteution ;  we  say, 
that  iu  everv  point  of  view,  the  letter  being  offered 
for  the  reasons  I  have  already  stated,  those  statements 
are  foreign  to  the  case,  and  we  are  under  no  obliga- 
tion to  introduce  them,  and  in  my  judgment  have  no 
right  to  introduce  them. 

Mr.  EVAKTS— Mr.  Chief  Justice:— The  counsel  for 
the  President  will  reduce  their  objections  to  writinir. 
The  objection  was  prepared  accordingly  by  Mr. 
Curtis,  and  by  direction  of  the  Chief  Justice,  the  Clerk 
read  it  as  follows:— "The  counsel  for  the  President  ob- 
jsct  that  the  letter  is  not  in  evidence  in  the  case  unless 
the  honorable  managers  Bh.all  also  read  the  inclosnres 
therein  referred  to,  and  by  the  latter  made  part  of  the 
same."  .  ,    , 

Mr.  STANBERY— Is  the  question  now  before  your 
Honor  or  before  the  court? 
The  Chief  Justice— It  is  before  the  court,  sir. 
Mr.  STANBERY— The  managers  read  a  letter  from 
the  President  to  use  against  him  certain  statements 
made  in  it,  and  perhaps  the  whole.  We  do  not  know 
the  object.  They  say  the  object  is  to  prove  a  certain 
intent  with  regard  to  the  exclusion  of  Mr.  Stanton 
from  office.  In  that  letter  the  President  has  referred 
to  certain  documents  which  are  inclosed  in  it,  as 
throwing  light  upon  the  question  and  explaining  his 
own  views. 

Now  I  put  it  to  the  honorable  Senators,  suppose  he 
had  copied  these  letters  himself  in  the  bo  iy  of  the 
letter,  and  had  said  just  as  he  says  here :— "I  refer  you 
to  these;  these  are  part  of  my  communication,"  would 
any  one  doubt  that  although  they  came  from  other 
'  persons  he  can,  if  he  chooses,  use  them  as  exolanatory 
of  his  letter,  or  alone;  and  he  sends  along  with  it  cer- 
tain explanatory  matters,  and  he  took  the  trouble  of 
putting  them  in  the  body  of  his  letter.  Now  suppose 
he  attaches  it  and  make  it  a  part,  calls  it  an  exhibit, 
attaches  it  to  the  letter  by  tack  or  seal,  or  otherwise, 
would  il  not  he  read  as  a  part  of  the  communication, 
as  the  verv  matter  is  introduced  as  explanatory,  with- 
out which'he  is  not  willing  to  introduce  that  letter? 
Not  at  all.  Is  it  not  fair  to  read  with  it  the  letters 
that  are  a  part  of  it  ?  It  seems  to  me  that  they  must 
read  the  whole  of  what  the  President  said  iu  order  to 
give  his  views,  not  merely  the  letter. 

Mr.  WILSON— The  managers  do  not  suppress  any- 
thin".  We  have  received  from  the  files  of  the  proper 
department  a  letter  complete  in  itself,  a  letter  written 
by  the  President,  and  signed  by  the  President,  in 
which,  it  is  trne,  he  refers  to  certain  statements  made 
by  members  of  the  Cabinet  touching  a  question  of 
veracity  pending  between  the  President  and  General 
Grant.  Now,  we  insist  that  that  question  has  no- 
thinc  to  do  with  this  case— everything  contained  in 
the  letter  which  can,  by  any  possibility,  be  considered 
as  the  elements  of  the  case,  is  tendered  by  oflcring 
the  letter  itself;  and  the  statements  of  the  President, 
referring  to  the  said  inclosures,  show  that  those  in- 
closurcs'"'relate  exclujivelv  to  that  question  of  veracity 
pending  between  himself  and  General  Grant,  and  are 
in  no  wise  connected  with  the  question  between  the 
President  and  the  representatives  of  the  people. 

The  Chief  Justice  stated  the  case,  (not  so  as  to  be 
heard  hv  the  reporter,  however). 

Mr.  WILSON— We  expect  to  use  the  letter  for  any 
proper  purpose  connected  with  the  issues  of  the  case. 
We  read  the  whole  of  it. 

The  Chief  Justice— The  Chair  will  put  the  question 
to  the  consideration  of  the  Senate. 

Senator  CONKLING— I  offer  the  following  request: 
—It  calls  for  the  reading  of  the  matter  referred  to  by 
the  counsel. 

The  Secretary  read  the  request   as  follows:— The 
counsel  for  the  respondent  will  please  read  the  words 
in  the  letter  relied  upon  touching  the  inclosure. 
Mr.  STANBERY  read  it  as  follows  :— 
"General— The  extraordinary  character  of  your  letter 
of  the- 3d  inat.  would  seem  to  preclude  any    reply  on  my 
part,  but  the  manner  in  which  publicity  haa  boon  given  to 
the  corroi<i>'>ndence  of  which  that  letter  forms  a  part,  the 
grave  ijui^ftiuus  which  are  involved,  induce   me  to    take 
this  mode  of  giving,  as  a  proper  seiuel  to  the  communica- 
tions wliicli  have  passed  between  us,  the    stateuiente  of 
five  members  of  the  Cabinet,  who  were  present  ou  the  oc- 
canon  of  our  conversation  on  the  14th  ult.    Conies  of   the 
letters  whieh  they  have  addressed  to  me  upou  this  subject, 
are  accordingly  hereu-ith  inclosed." 
The  Chief  Justice  staled  the  question. 
Mr.  FRELINGUUYSEN    called    for  the    yeas  and 
nays,  which  were  ordered. 

Senator  DRAKE— i  desire  to  ask  whether,  if  these 
objections  are  sustained,  has  il  the  effect  of  ruling  out 
the  letter  altogether  ? 


The  Chief  Justice- No,  sir. 

In  reply  to  a  query  from  Senator  Anthony,  the 
Chief  Justice  stated  that  the  effect  of  an  affirmativo 
vote  would  be  to  sustain  the  objection  of  the  Presi- 
dent's counsel. 

Senator  HENDERSON— I  presume  the  Senator  de- 
sires to  know  whether  the  "letter  can  afterwards  be 
read  as  evidence  if  the  objection  should  be  sustained. 

The  Objection  not  Sustained. 

The  Chief  Justice— It  will  exclude  only  the  letters. 

The  yeas  and  nays  were  called,  with  the  following 
result:— 

Yeas.— Messrs.  Bayard.  Conkling,  Davis,  Dixon,  Doo- 
little,  Fowlor,  Grimes,  Henderson,  Hendricks,  Johnson, 
McCreery,  Morrill  (Vt.),  Norton,  I^atterson  (Tenn.).  Koss, 
Sprague,  Trumbull,  Van  Winkle,  Vickers,  Willev— 20. 

Nays.- Messrs.  Anthony,  Biickalew,  Cameron,  Cattell, 
Chandler,  Cole,  Conness,  Corbett,  Cragin,  Drake.  Ed- 
munds, Ferry,  Fes^euden,  Frelinghuysen,  Howard,  Howe, 
Morgan,  Morrill  (Me.).  Nye,  Patterson  (N.  H.),  Pomeroy, 
Ramsey,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton, 
Williams,  Wilson- 29. 

So  the  objection  was  not  sustained. 

Thomas'  Appointment. 

Mr.  WILSON— We  now  offer  a  copy  of  a  letter  of  ap- 
pointment by  the  President,  appointing  Lorenzo  Tho- 
mas Secretary  of  War  ad  interim,  that  is  certitied  to  by 
Gen.  Tho-ma's.  I  submit  it  to  the  court  for  examina- 
tion. I  call  attention  to  one  thing  connected  with  it. 
We  offer  it  for  the  purpose  of  showing  that  General 
Thomas  aitempted  to  act  as  Secretary  of  War  ad  in^ 
terivi.  His  signature  is  attached  to  that  document  aa 
snch.  If  we  are  not  called  upon  to  prove  his  signa- 
ture, we  will  not  offer  any  evidence  for  the  purpose. 

He  read  the  paper,  as  well  as  the  following  indorse- 
ment:— 

Official  copy,  respectfully  furnished  to  Edwin  M.  Stao- 
ton.  L.  Thomas,  Secretary  of  AVar  ad  interim. 

Received  10  P.  M.,  Feb.  21.  18i>8. 

Mr.  STANBERY— That  is  in  the  handwriting  of 
Mr.  Stanton? 

Mr.  BUTLER— That  is  in  the  handwriting  of  Mr, 
Stanton. 

Mr.  WILSON— We  next  offer  copies  of  the  order  re- 
moving Mr.  Stanton;  the  letter  of  authority  appoint- 
ing General  Thomas,  with  certain  indorsements  there- 
on, forwarded  by  the  President  to  the  Secretary  of 
the  Treasury  for  bis  information.     I  submit  that. 

After  inspection  by  Messrs.  Stanbery  and  Curtis, 

Mr.  WILSt^N  asked:— "Have  the  counsel  for  the  re- 
spondent any  objection  to  the  introduction  read  uega- 
tively?" 
The  papers  were  read. 

Examination  of  Colonel  Wallace. 

George  W.  Wallace,  sworn  and  examined  by  Mr. 
Butler.  Q.  What  is  your  rank  in  the  army?  A, 
Lieutenant-Colonel  Twelfth  Infantry,  commanding 
the  garrison  of  Washington  since  August  last. 

Q.  What  time  in  August?  A.  The  latter  part  of  the 
month;  the  exact  day  I  do  not  recollect. 

Q.  Slate  if  at  any  time  you  were  sent  for  to  go  to 
the  Executive  Masion  about  the  23d  of  February?  A. 
Ou  the  22d  of  February  I  received  a  note  from  Colonel 
Moore  that  he  desired  to  see  me  the  following  morn- 
ing at  the  Execntive  Mansion. 

Q.  Who  is  Colonel  Moore?  A.  He  is  on  the  Staff  of 
the  President,  and  is  an  officer  of  the  army. 

Q.  Does  he  act  as  secretary  to  the  President?  A.  I 
believe  he  does. 

Q.  About  what  time  of  the  night  did  yon  receive  the 
note?    A.  About  seven  o'clock. 

Q.  Was  there  any  time  designated  when  you  were 
to  call?    A.  Merely  in  the  morning— Sunday  morning. 

Q.  Did  you  go?    A.  I  did. 

Q.  What  time  in  the  morning?  A.  About  ten  o'clock. 

Q.  Did  you  meet  Colonel  Moore  there?    A.  1  did. 

Q.  What  was  the  business?  A.  He  desired  to  gee 
me  in  reference  to  a  matter  relating  to  myself  person- 
ally. 

Q.  How?  A.  Sometime  in  December  my  name  had 
been  submitted  to  the  Senate  lor  a  brevet;  the  papers 
had  been  returned  to  the  Executive  Mansiim,  and  ou 
looking  over  them  Colonel  Moore  was  of  opinion  that 
my  name  had  been  set  aside :  his  object  was  to  notify 
me  of  that  fact,  in  order  that  I  might  make  use  of  in- 
fluence, and  have  the  matter  rectified. 

Q.  After  that,  did  he  say  anything  abont  your  se^ 
ing  the  President?  A.  I  asked  him  how  the  President 
was;  he  replied,  very  well;  do  you  desire  to  sue  bim? 
to  which  I  replied,  certainly,  and  ia  the  course  of  a 
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few  minntes  I  was  admiiied  to    the    prMence  of  the 

Eiecntive. 

Q.  Was  a  messeiiErer  eent  in  to  know  if  the  Presi- 
dent woald  see  you?  A.  That  I  aia  unable  to  an- 
8wer. 

Q.  Did  Colonel  Moore  leave  the  room  where  yon 
were  conversing  with  him  before  you  went  in  to  i-ee 
the  President.  A.  lie  lelt  the  room  to  brin?  out  this 
packnge  of  paper*,  und  for  no  other  object  that  I  am 
aware  of. 

Q.  Did  ne  eo  into  the  office  where  the  President 
wat-  only  for  that  pnrpo»e7    A.  Tee  sir. 

Q.  He  bronebt  the  pa:kaze  and  explained  to  yon 
that  your  name  appeared  to  have  been  rejected?  A. 
Yts  sir. 

Q.  And  then  yon  went  in  to  »ee  the  President?  A. 
I  did ;  I  went  in  at  my  own  request, 

Q.  When  you  had  passed  the  nsnal  salutation*, 
what  was  the  first  thing  he  said  to  you?  A.  The  Pre- 
eident  aslted  me  if  any  chanses  had  been  made  in  the 
garrison  within  a  short  time,  in  moving  the  troops.  • 
Q.  You  mean  the  garrison  of  Washington?  A.  Yes 
Q.  What  did  yon  tell  him  on  that  subject?  A.  I 
reported  that  four  companies  of  the  TwelftB  Infantry 
had  been  sent  to  the  Fifth  District,  and  that  beyond 
that  no  other  changes  had  been  made;  I  omitted  to 
mention  another  company  which  I  have  since  thought 
of. 

Q.  Did  he  ever  aend  for  yoa  on  such  an  errand  be- 
fore? 

Mr.  EVARTS  suggested  that  the  President  had  not 
■eul  for  him  on  this  occasion. 

Mr.  BUTLER  modified  his  question.  Did  he  ever 
e«t  you  into  his  room,  directly  or  indirectly,  in  order 
to  piU  such  a  question  as  that  before? 

Mr.  EVARTS  objected  to  the  question  because  it  ag- 
enmed  that  the  witness  had  staled  that  on  his  inquiry 
how  the  President  was?  the  Secretary  said:— "Would 
you  like  to  see  him?"  and  he  laid,  "Certainly,"  and 
went  into  his  room.  That  was  certainly  not  getting 
him  into  the  room  directly  or  indirectly. 

Mr.  BUTLER- 1  assume  one  thing,  Mr.  President, 
and  the  coui'sel  assumes  another. 

Mr.  EVARTS— I  follow  the  teatimony.  I  asaume 
nothing. 

Mr.  BUTLER— I  again  say  that  I  assume  the  theory 
on  the  testimony,  and  I  think  the  testimony  was  that 
the  witness  went  there  by  the  procurement  of  the 
President.  I  shall  so  argue  when  I  come  to  it.  But 
without  parleying  about  that,  I  will  put  the  question 
In  thi.^  form:— 

Q.  Were  you  ever  in  that  like  position  in  reference 
to  the  President  before?    A.  Never. 

Q.  Did  he  say  to  you  anythiujj  on  that  snbj«ct  as  to 
ills  having  asked  the  same  question  from  your  com- 
maniler,  General  Emory,  on  the  previous  day,  and  of 
his  having  told  him  the  same  as  yon  did  ?  A.  No,  sir. 
Q.  Did  he  speak  of  it  as  a  thing  which  he  did  know 
alre-uly  ? 

Mr.  EVARTS  suggested  that  the  witness  should 
stale  what  the  President  said. 

Mr.  STANBERY  also  objected  to  this  mode  of  ex- 
amination in  chief,  saying  that  it  was  a  mode  of  ex- 
amining witnesses  which  was  altogether  new  to 
counsel. 

Mr.  BUTLER  withdrew  the  question,  and  asked 
was  there  anything  more  said?  A.  Nothing  more. 
Q.  On  vour  part  or  on  his?  A.  On  neither. 
il.  Did'  you  find  out  the  next  day  that  you  had  been 
rejected  by  the  Senate?  A.  I  used  the  word  "re- 
jected" in  my  testimony  before  the  commiltee,  but  I 
don't  know  that  that  was  the  right  exure-sion  ;  when 
I  come  to  reflect  upon  it  the  words  used  by  Colonel 
Moore  were,  "set  aside  ;"  ray  own  view  of  the  matter 
was,  that  I  had  been  rejected. 

Q.  Wny  do  yon  change,  now  on  the  stand,  the 
word    "reiected"    for    the    words    "set    aside?" 

Mr.  EVARTS— He  does  not  change.  lie  said  "set 
aside"  before.     It  is  you  that  makes  the  change. 

Mr.  BUTLER— I  nnderst.ind  what  he  said.  (To  the 
witness)  -Q.  Why  do  you  now  change  aud  say  that 
you  do  not  think  Colonel  Moore  used  that  languau*. 
A.  I  have  a  perfect  right  to  make  use  of  such  language 
ae  I  think  prouer  as  a  witnew. 

Mr.  BUTLER— Entirely  so,  fir;  but  I  only  ask  you 
why  you  use  it?  A.  My  reason  is  to  correct  any  mis- 
apprehension in  regard  to  the  expreision  of  Colonel 
>loore;  my  own  view  of  it  was  that  it  amounted  to  a 
rejection  ;  he  said,  "set  aside ;"  he  used  that  language 
I  thiuk. 

Q.  Did  he  make  any  difference  between  "set  aside" 
and  "rejected"  at  that  time?  A.  That  U  a  qaesti«a  I 
iMTer  thuaght  oC 


Q.  Did  he  advise  yon  to  nse  influence  with  Senators 
to  get  yourself  confirmed? 

Mr.  STANBERY  asked  what  that  had  to  do  with 
the  question? 

Mr.  BU  TLER  said  he  wantedlto  nuderstaud  what 
the  witness  meunt  by  rejected? 

The  witness  was  not  cross-examined,  bat  the  court 
took  a  recess  for  ten  minuts*. 

Mr.  Stevens  has  a  Fall. 

During  the  recess  Mr.  Stevens,  in  attempting  to 
reach  a  chair,  fell  on  the  floor  of  the  Senate  Chamber. 
Several  Senators  ran  to  his  asuistance,  raised  him  and 
helped  him  to  a  chair.  He  appeared  not  to  be  much 
hurt. 

After  the  recess  Mr.  Bntler  put  In  evidence  the 
order  restoring  General  Thomas  to  the  Adj'.itant-G«- 
neral'g  office.  The  order  is  dated  Headquarters  of  the 
army,  February  14,  1S63,  and  is  as  follows:— 

General  L.  Thomas,  Adjutant-General.  Sir:— Gen. 
Grant  directs  me  to  sav  that  the  President  of  the 
United  States  desires  you  to  assume  your  duties  as 
Adjutant-General  of  the  army. 

Very  respectfully,  C.  B.  Comstook, 

Brevet  Brigadier-Geueral. 

Mr.  Chandler's  Testimony. 

William  E.  Chandler  was  then  sworn  and  examined 
by  Mr.  Bniler. 

Q.  I  believe  you  were  once  Assistant  Secretary  of 
the  Treasury?     A.  I  was. 

Q.  From  what  time  to  what  time?  A.  From  ^ue, 
1865,  till  November  80,  1S67. 

Q.  While  in  the  discharge  of  the  duties  of  the  office 
did  yon  learn  the  office  routine  or  practice  by  which 
monev  is  taken  from  the  Treasury  for  the  use  of  the 
War  Department?    A.  I  did. 

Q.  St.ste  the  stena  br  which  it  is  drawn  from  the 
Treasury  by  the  War  Department.  A.  By  re.|iiiHition 
of  the  Secretary  of  War  on  the  Secrctarv  of  the  Trea- 
sury, which  requisition-is  passed  through  the  hacd^  of 
the  accounting  officers  of  the  department,  and  i«  then 
honored  by  the  issue  of  a  warrant  signed  by  the  Sec- 
retary of  the  Treasury,  on  which  the  money  is  paid 
by  the  Treasurer  of  the  United  States. 

Q,  Please  state  the  accounting  officers  through 
which  it  passes.  A.  The  S"Cond  Comp  r.iUer  of  the 
Treasury  has  the  contrail  of  war  and  navy  accoimts; 
several  of  the  auditing  officers  pass  upon  the  war  re- 
quisitions—the Second  Auditor,  the  Third  Auditor, 
and  possibly  others. 

Q.  Please  trace  a  requisition  through  the  Wsr  Da- 
partment.  A.  My  attention  has  not  been  called  to  the 
suhjeci  until  now  and  I  am  not  cortain  that  I  can 
state  arcnrately  the  proces*  in  any  given  case;  it  u 
ray  impression,  however,  that  a  reqni»ition  from  the 
Secretary  of  War  would  come  to  the  Secretary  of  the 
Treasury  and  pass  through  the  Secretary's  office  to 
the  office  of  the  Second  Comptroller  of  the  Treasury, 
for  the  purpose  of  ascertaining  whether  or  not  the  ai>- 
propriations  on  which  the  draft  is  to  be  made  has 
t>eeQ  drawn  ;  the  requisition  would  pass  from  the  offi-e 
of  the  Comptroller  through  the  office  of  the  . Auditor 
and  tnen  back  to  the  Secretary  of  the  Treasury ;  there- 
upon, in  the  warrant  room  of  the  Secretary  ol"  ti»e 
Treasury,  a  warrant  for  the  payment  of  the  mo.ey 
would  be  issued,  which  would  also  pass  through  t  he 
office  of  the  Comptroller,  being  countersigned  by  him; 
then  it  would  pass  iuto  the  office  of  the  Register  of  th? 
Treasury  to  be  then  registered,  aud  thence  to  the 
Treasurer  of  the  United  States,  who,  ou  this  reiuisi- 
tion.  would  issue  his  draft  for  the  payment  of  the 
money;  that  is  substantially  the  process,  thoUL'h  I  am 
not  sure  I  hare  stated  the  different  steps  of  it  accu- 
rately. 

C^.  Would  it  go  to  the  Second  Auditor  first?  A.  Quite 
possibly  the  requisition  would  go  flret  to  the  Second 
or  Third  Auditor,  and  then  to  the  Comptroller. 

Q.  Is  there  any  method  known  to  you  by  which  the 
President  of  the  United  Slates,  or  any  other  person, 
can  get  mooey  from  the  Treasury  of  the  United  States, 
for  the  nse  of  the  War  Department,  except  through  a 
requisitifiu  ou  the  Secretary  of  War?  .K.  There  is  uoL 
(^.  What  is  the  conrae  of  issuing  a  commissi. >n  to  aa 
officer  of  the  Tre«sury  Department  who  has  been  ciw- 
firraed  by  the  Seaaie?  A.  A  coQjmi»sJon  Is  prepared 
iu  the  department  aud  signed  by  the  Secretary;  it  is 
then  forwarded  t«  the  Pte^ident,  and  signed  by  him: 
it  is  then  returned  lo  the  Treasury  Department,  where, 
in  the  case  of  a  bonded  officer,  it  is  held  until  htf 
oath  and  bond  have  been  filed  anH  appro»«d ;  in  tM 
case  of  an  officer  not  required  by  law  U)  arive  boni, 
the  eomoUMian  is  hoU  luUl  he  qualifies  by  taking  the 
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oath  :  it  is  my  impression  that  that  is  the  ticnal  form ; 
there  are  fonie  officers  of  the  Treasury  Department 
whose  cominisBions  are  countersigned  by  the  Secre- 
tary of  State,  instead  of  by  the  Secretary  of  thsTrea- 
mry;  for  instance,  an  assistant  secretarv's  commis- 
siou  has  to  be  countersiEned  by  the  Secretary  of  State, 
and  not  by  the  Secretary  of  the  Treasury;  and  sup- 
pose the  commission  of  the  Secrerary  of  the  Treasury 
himself;  it  issues  from  the  office  of  the  Secretary  of 
Slate, 

Q.  On  the  20th  of  November,  1867,  was  there  any 
vacancy  in  the  office  of  Assistant  Secretary  of  the 
Tren^nry?    A.  There  was  not. 

(;•  W'ls  there  a  vacancy  up  to  the  30th  of  November? 
A.  There  was  not. 

Q.  Do  you  know  Edmund  Cooper? 

.Sharp  j^parfingr. 

Mr.  STANBERY  asked  the  object  of  offering  that 
testimony? 

Mr.  EUl  LEE  replied— The  object  is  to  shov?  one  of 
the  ways  and  means  described  in  the  eleventh  article, 
by  which  the  President  proposed  to  get  control  of  tUe 
mnneys  of  the  Treasury  Department  and  of  the  War 
Department.  If  the  counsel  has  any  other  question 
to  ask,  I  shall  be  very  glad  to  answer  it? 

Mr.  STANBERY— That  is  not  a  sufficient  answer  to 
the  question. 

Mr.  BUTLER— It  is  sufficient  for  the  time. 

All .  EVAKTS— What  part  of  the  eleventh  article  do 
yoU  ppipoi-e  to  connect  this  te'^timnuy  with? 

Mr.  BUTLER— With  both  the  eiL'hth  and  eleventh 
articles.  The  eit;hth  article  says,  that  said  Andrew 
Johnson,  unmindful  of  the  htg:h  duties  o!  his  office, 
and  of  his  oath  of  office,  vfith  intent  unlawfully  to 
control  the  disbursements  of  the  moneys  appropriated 
for  the  military  service  and  for  the  Department  of 
War.  did  so  and  so.  One  of  his  means  fordoing  it 
was  to  place  his  Private  Secretary  in  thu  nffice  of  the 
At.sii-t.ant  Secretary  of  the  TreasurT.  The  Assistant 
Secretary  of  the  Treasury,  as  I  understand  it,  is  al- 
lowed liy  law  to  sicn  warrants. 

Mr.  EVARTS  said  the  managers  propose  to  prove 
that  there  btinp  no  vacancy  in  the  office  of  Apsistant 
Secretary  of  the  Treasury,  the  President  Droposed  to 
appoint  Edmund  Cooper  AasLftant  Secretary.  That  i.-; 
the  idea,  is  it  ?  We  ol  ject  ti>  its  relevancy  under  the 
eighth  article.  As  to  the  eleventh  article,  the  honor- 
able court  wil!  remember  that  in  our  answer  we  stated 
that  ttiere  was  no  siiirsfi'sling  of  ways  and  means,  or 
of  attenipts  of  way*  and  means,  whereby  we  could  an- 
swer ii ;  \he  only  alleKaiions  there  lieing  that,  in  pur- 
suance of  a  speech  which  he  made  on  the  IStb  of  Au- 
CBst,  1S67,  and  aftciw.-irds,  on  the  21st  of  February, 
ISGS,  at  the  city  of  W:ishini:ton,  in  the  District  ot  Co- 
lumbia, unlawfully  and  in  disregard  of  the  require- 
ment" of  the  Coistitutiou,  prevent  the  execution  of 
the  Tenure  of  Oflice  act. 

The  only  alleijatioiis  In  that  article  are,  that  on  the 
21si  of  Eeiiruary,  1S6S,  the  President  did  attempt  to 
prevent  the  execution  of  tha  Tenure  of  Office  act  by 
unlawfully  contriving  means  to  prevent  Edwin  M. 
Stintou  from  resuming  his  place  in  the  'Var  Depart- 
ment, and  now  proof  i.«  oflored  here  subst.^nti%elv  of 
efforts  in  November,  ls67,  to  appoint  Edm  nd  Co.iper 
W  A>8istaiit  Secretary  of  the  Treasury.  We  object  to 
such  proof. 

Mr.  BUTI.ER-  The  objecti(m  is  two-fold;  one  is 
that  the  evidence  is  not  competent;  the  other  is  that 
the  pieadinir  is  not  sufficient.  It  is  said  that  the 
p]e.".dintr  is  too  general. 

If  we  were  to  find  an  indictment  at  common  law  for 
a  conspiracy,  ami  W'rre  to  make  the  allegations  loo 
goni-ral,  th«*  only  objection  to  that  would  be  that  it 
did  not  sufficiently  inform  the  defendants  what  facts 
shcnid  be  v;ivcu  in  evidence;  and  the  remedy  for  a 
d«  fendnnt  m  that  case  is  to  move  for  speciflcations,  or 
aliillof  particulars:  therefore,  indictments  for  con- 
8i)irncy  are  ueiierallr  drawn  as  was  the  indictment  in 
the  MMrtha  Wa>-hiugloii  care,  giving  one  general 
count,  and  then  several  specific  counts,  settinir  out 
sjiec  ific  acts,  in  the  nature  of  specitications.  so  that  if 
the  ple:.der  fails  in  Knstaiuin<.'  the  specific  acts,  thi; 
piea  may  hold  good  nnd>>r  the  i;eriernl  count. 

We  need  not,  I  say,  dixcnss  lh»  q.iestion  of  plead 
ings.  The  only  question  ie,  is  this  testimony  compe- 
tent. The  difficulty  that  rests  in  the  mind  of  my 
learned  friends  on  the  other  side,  is  that  they  cluster 
everything  about  the  'ilst  of  Februnry.  They  seem  to 
forjist  that  the  21si  ol  February  was  only  the  culmina- 
tion of  a  purpu»e  formed  long  before,  as  in  the  I'e- 
sideui's  answer  is  act  furib,  to  wit,  as  earljr  as  the  12ih 


of  Angnst,  1S67.     He  says  that  he    determined  then  to 
get  Mr.  Stanton  out  at  anv  rale. 

1  used  the  words  yesterday  "at  all  hazards,"  and, 
perhaps,  that  may  be  subject  to  criticism. 

Now,  then,  there  are  m  my  things  for  the  President 
to  do.  He  must  get  control  of  the  W.ir  Office ;  but 
what  good  will  that  do  if  he  could  not  get  somebody 
in  the  Treasury  Department  who  should  be  his  ser- 
vant, his  slave,  dependent  upon  his  breath  to  answer 
the  requisitions  of  his  pseudo-officer  whom  he  might 
appoint  to  the  War  Depariment,  and,  therefore,  he 
begins  early.  The  appointment  of  Mr.  Co>oer  as 
Assistant  Secretary  of  the  Trea"nrT  was,  thrrefore,  a 
mesns  on  the  part  of  the  President  to  get  his  hands 
into  the  Treasury  of  the  United  Stites. 

We  show  the  Senate  that,  al'hongh  Mr.  McCuIIoch, 
the  Secretary  of  the  Treasury,  must  have  known  that 
Thomas  wft«  appointed  Secretary  of  War  (ni  J/iten'm, 
the  President  took  pains  to  serve  uiion  him  an  at- 
tested copy  of  his  appointment,  in  order  that  he  and 
Mr.  Cooper  miiiht  recognize  it.  1  have  yet  to  learn 
that  it  was  ever  olijected  anywhere  that,  when  1  am 
tracing  a  man's  motives  and  when  I  am  tracing  his 
cnnrne,  I  have  not  a  right  to  put  in  any  act  that  he 
docs,  everything  that  comes  out  of  his  mouth,  as  part 
of  my  proof. 

Let  us  see  if  that  is  not  sustained  by  authority.  The 
question  arose  in  the  trial  of  James  W.-ilts,  for  high 
treason,  in  1817,  before  one  of  the  best  lawyers  in 
England,  Lord  Ellenborongh.  The  objection  there 
w:i8  precisely  the  one  that  the  learned  counsel  here 
raises.  It  was  alleged  that  certain  treasonable 
speeches  had  been  made.  They  were  not  set  out  in 
form,  but  it  was  claimed  that  they  could  not  be 
proved  as  overt  acts. 

The  question  then  was  whether  certain  other 
speeches  could  be  put  in  as  tending  to  show  the 
animus  with  which  the  first  set  of  speeches  had  been 
made. 

L(/rd  Ellenborongh  closed  the  description  bv  say- 
ing, "If  there  had  been  no  overt  act  under  which  this 
evidence  w.is  receivable,  it  is  a  universal  rule  of  evi- 
dence, that  what  a  party  says  may  be  given  in  evi- 
dence against  himself  to  explain  any  pirt  of 
his  conduct  to  which  it  brari  reference." 
The  coun'el  for  the  defense  said— "V,'e  do  not  object 
that  it  is  not  evidence,  but  that  it  is  not  proof  of  the 
overt  act."  Lord  Ellenijorongh  said  there  can  be  no 
doubt  that  whatever  proceeds  from  the  mouth  of  a 
msn  may  be  given  in  evidence  against  him,  to  show 
the  intention  with  which  he  acts,  a  fortiori,  when  it  is 
under  his  own  hand.  If  his  declarations  may  be 
given  in  evidence,  why  not  his  acts. 

I  would  U'  t  trouble  the  pre.-^iding  officer,  and  I 
would  not  have  troubled  the  Senators  noon  this  mat- 
ter, had  it  not  been  that  there  may  be  other  ants,  all 
clustering  around  tliis  grand  conspiracy,  which  we 
propose,  if  we  are  permitted,  to  put  in  evidence.  The 
question  objected  to  is,  who  was  Edmund  Cooper? 
'that  was  all  the  question.  1  suppose  my  friends  do 
not  mean  sfr-on^lv  to  object  to  thai. 

Mr.  STANBERY— We  asked  what  you  expected  to 
prove  in  referonce  to  it  ? 

Mr.  BUTLER— I  have  replied  to  that.  I  propose  to 
prove  thut  Edinumi  Cooper  took  possession  of  the 
office,  of  Assisiatit  Secretary  of  the  Treasury  before 
the  30th  of  November,  sh  iwing  that  the  President 
gave  a  comniission  illegally  and  In  violation  of  the 
Tenure  of  Office  act,  to  which  I  wish  to  call  attsn- 
tion. 

The  sixth  section  of  that  act  declares  that  the  mak- 
ing, signing  and  sealing,  countersigning  or  issuing 
any  commission  or  letter  of  auth<irity  in  plac*'  of  nn 
officer  whose  removal  has  not  been  sent  to  the  Sen-ite, 
shall  be  deemed  a  hii:h  misdemeanor;  therefore,  the 
very  sJsnine  of  this  letter  of  authority  to  Mr.  Cooper, 
the  signing,  if  he  did  not  issue  it,  and  the  issuing,  if 
he  di(i  not  sign  it,  there  being  no  vacancy  in  ihn  office, 
is  a  crime,  and  is  a  part  of  the  great  conspiracy.  Tne 
question  therefore  will  be,  whethsr  we  will  be  allowed 
to  go  into  that  matter? 

Mr.  STANBERY  said:— We  don  not  object 8i>  much 
to  the  question  as  to  who  Edmund  Cooper  is,  but  we 
w.-Mit  to  know  what  it  h:<8  to  do  with  this  ca^e,  and 
wiiat  even  the  Illegal  app  intment  of  E  Imund  Cooner 
to  the  office  <jf  Assistant  Seereiary  has  to  do  with  this 
C  i»e?  We  want  to  know  wuat 'the  appoinitneiu  of 
Elm  ind  Cooper  for  the  purpose  of  coutrollinjj  the 
moneys  of  the  Treasury  has  to  do  with  the  case?  I 
nnderstaud  the  learned  manager  to  siy  that  the  proof 
he  inieiids  to  make  in  regard  to  Edmund  Cooper  is, 
in  the  llrst  place,  that  there  was  an  illeg.^l  appoint- 
BieutofMr.  Coaper,  and  that  the  President  violated 
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the  Constitution  of  the  United  States  and  violated  the 
Teniiro  of  Office  act. 

Have  they  Kiven  ns  notice  to  come  here  and  defend 
any  snch  delinquency  as  that?  Hit  the  Houee  of 
Representative*  impeached  the  Presidrnt  for  any- 
thing done  in  the  removal  of  Mr.  Chandler,  if  he  were 
removed,  or  in  the  appointment  of  Mr.  Cooper  in  his 
place,  if  he  were  appointed.  Thf  manaeer^  ielect  one 
instance  of  what  they  claim  to  he  a  violation  of  the 
Constitution  and  of  the  Tenure  of  Office  act,  and  in 
reference  to  a  temporary  appointment  of  an  officer 
dnring  the  recess  of  the  Senate.  ThAt  w*g  the  case 
of  General  Thomas,  and  of  General  Thomas  alone. 

As  to  that,  of  course,  we  have  no  objtclion  to  its 
beinjj  given  in  evidence,  becaiue  we  h.nve  notice  of  it, 
and  are  here  ready  to  meet  it;  but  as  to  any  hijjh 
crime  or  misdemeanor  in  reference  to  the  appointment 
of  .Mr.  Cooper,  certainly  the  raanapers  have  no  au- 
thority to  make  each  a  charge,  because  they  come 
here  with  a  delezated  authority;  they  come  here  only 
to  mike  charges  that  have  been  found  good  by  the 
Eouae,  and  not  to  make  charges  which  they  choose 
to  m.inuficture  here. 

Tho  managers  have  no  risht  to  amend  these  articles; 
they  nni?t  go  to  the  House  for  that  right.  If  they  choo-e 
to  go  to  the  House  to  get  a  new  article  founded  upou  the 
illegal  act  of  the  President  in  appointing  Mr.  Cooper,  let 
them  do  so,  and  let  us  have  time  to  answer  it  and  to 
meet  it. 

So  uiiioh  as  to  the  admissibility  of  testimony  in  regard 
to  the  illi'gal  appointment  of  Mr.  Cooper,  it  is  a  matter  not 
chargrd;  that  is  enough;  it  is  a  matter  which  the  mauagere 
are  not  authorized  to  charge.  Thev  have  no  such  delegated 
authority  hce.  What  is  the  ground  on  which  they  eeek 
to  prove  anything  in  relation  to  Mr.  Cooper  ?  They  say 
they  expect  to  pnive  that  Mr.  Cooper  was  put  into  that 
ortice  of  Assistant  Secretary  of  the  Treaaurv  by  the  I'rci-'i- 
dent  in  order  to  control  the  disbursements  of  money  in  that 
department. 

Noiv,  if  it  were  necessary  to  have  an  article  charging  the 
Predident  with  .he  appointment  of  General  Thomas  as  a 
means  used  by  him,  to  get  control  of  the  public  moneys, 
of  course,  it  would  be  equally  necessary  to  have  an  article 
founded  on  the  same  line  of  conduct  in  regard  to  Mr. 
Cooler. 

Mr.  BIXGHAM  said:— Mr.  President,  we  coniider  the 
law  to  he  well  settled  and  accepted  everywh'-re  in  this 
country  and  in  England,  that  everj'  indep'^ndent  act  on 
the  part  of  the  accused,  looking  to  the  subject  matter  of 
the  inquiry,  may  be  given  in  evidence,  and  ne  go  no  fur- 
ther than  that  we  undertake  to  say  on  very  high  and  com- 
manding authority,  that  it  is  settled  that  such  other  and 
independent  acts,  sho■.^  ing  the  purposes  of  the  accused  to 
bring  about  the  same  general  results,  although  they  may 
be  the  subject  matter  of  a  separate  indictment,  ma\% 
nevertheless,  be  given  in  evidence.  If  a  person  in  charged 
with  having  counterfeit  notes  in  his  possession  of  a  certain 
den  luination,  it  is  eoinpeteut  to  show  that  he  was  in  pos- 
Eession  of  other  counterfeit  notes  of  a  ditlerent  denomina- 
tion, and  the  rule  of  the  book?  is,  that  whatever  i<  compe- 
tent to  prove  the  general  charge  is  competent  to  prove  the 
intent.  What  is  the  allegation  in  the  eleventh  nrticl? 
That  the  President,  tor  the  purpose  of  setting  aside  and 
def''atins  this  law- 
Mr.  S  PANBF.RY-'SVTiat  law? 

Mr.  BINGHAM— The  Tenure  of  Office  act.  I  undertake 
to  sav  that,  by  the  existing  law,  the  apnropriation  made 
for  the  support  of  the  array  can  only  be  reached  in  the 
Treasury  through  a  reuuisifioii  dra»n  by  the  Secretary  of 
War.  Here  is  an  independent  act  done  by  the  accused 
for  the  purpose  of  aiding  this  result.  How?  By  appoint- 
ing an  Assistant  Secretary  of  the  Treasury,  who,  under  the 
law  and  regulations,  is  authorized  to  sign  warrants  that 
may  be  drawn  on  the  Treasury;  in  other  words,  by  ap- 
pointing a  person  to  discharge  the  verv  duty  which  would 
en 'ble  him  to  carry  out  the  design  with  which  we  charge 
him. 

ii  tho  appointment  of  such  an  officer  throws  no  light  on 
that  subject,  of  couj'se  it  has  nothing  to  do  with  the  mat- 
ter. If  it  doe  1,  "f  coiir.-'e  it  has  a  great  deal  to  do  with  the 
matter.  If  the  ipicstion  stops  %vith  the  eiuiplo  inquiry, 
who  Edmund  Cooper  is.  ot  course  it  throws  no  lii-'ht  on  the 
subject,  hut  if  the  testimony  di-!closed  such  relations  to 
the  President,  and  an  appointment  under  such  circura- 
Btances  aa  to  indicate  the  iiitention  of  Cooper  to  co-ope- 
rate ^  ith  the  President  in  this  general  design,  I  a.ppieheud 
it  throws  a  great  deal  of  light  on  the  subject. 

In  case  of  the  removal  of  the  Secretary  of  the  Treasury, 
then  this  A-'sistant  Secretarj-  of  the  Treasury  would  liavo 
control  of  the  whole  question.  I  aui  free  to  say,  that  it  no- 
thing farther  be  shown  than  tho  appointment  of  Mr. 
Cooper,  it  "ill  not  throw  any  light  upon  tho  subject;  but  I 
do  not  so  understand  the  matter. 

Mr.  BL'TLER— In  ord -r  that  there  may  be  a  distinct 

Eroposition  before  the  Senate,  we  oIT.t  to  prove  that  there 
eing  no  vacancy  in  the  otlice  of  A-'-i^tant  SecnUarv  of  tho 
Treasury,  the  T'tosident  unlaw  f.iUy  aunoiutcd  his  fri  uid 
and  his  heretofore  iirivatesecn-tarv.  Edoiund  Cooper,  to 
that  position,  as  one  of  the  means  bv  which  he  intend-d 
to  defeat  the  Tenure  of  Office  act  and  other  laws  of  Con- 
gress. 

Mr.  EVARTS  suggested  that  a  date  should  bo  inserted. 

Mr.  BUTLEKsaid  he  wo'dd  insert  a  date  satlrfactory  to 
himself.  He  then  raodilied  his  proposition  so  as  to  read, 
"We  offer  to  prove  that,  after  the  Prc^aident  dotcnuincd  on 


the  removal  of  Mr.  Stanton,  Secretary  of  War,  in  spite  of 
the  action  of  the  Senate,  there  being  no  vacancy  in  the 
otrice  of  Assistant  Secretary"  of  the  Treasury,  <te. 

Mr.  KV.VUrs  suggested  that  that  did  not  indicate  the 
dale  suiHcicutI}-. 

Mr.  BL'TLEK-I  think  if  the  learned  gentleman  will 
allow  ine  I  wUl  make  my  offer  as  I  like  it  mj'self. 
(Laughter), 

Mr.  K  \'.\RT3— Of  course ;  I  only  ask  you  to  name  a  date. 

.Mr.  BI'TLEK  repeated  the  offer. 

The  Chief  Justice  astice  asked  the  counsel  for  the  Presi- 
dent if  they  desired  to  be  heard  in  support  of  the  ob- 
jection? 

Mr.  EVARTS  replied— No;  we  simply  object  to  It.  It 
ought  not  to  need  any  argument. 

The  Chief  .Justice  said  he  would  submit  the  question  to 
the  Senate  whether  the  testimony  would  lie  aduiitttsd. 

Senator  SHERM AS  requested  the  managers  to  read  the 
particular  part  of  the  eighth  and  eleventh  articles  to  prove 
which  the  testimony  is  otlered. 

Mr.  Bl'l'LEi;  replied  by  reading  that  part  of  the  eighth 
article  which  charges  the  Prepident  ^vlth  intending  lui- 
lawfuUy  to  control  the  dinbiirsemeuts  of  the  moneys  ap- 
propriated for  military  service  .and  for  tho  IVpartmeut  jf 
War,  and  also  by  reading  that  part  of  the  eleventh  article 
which  charges  the  Preddent  with  unlawfully  devising  aad 
contriving,  and  attempting  to  devise  and  contrive,  m'a;;s 
then  and  there  to  prevent  the  execution  of  an  .act  eutithJ 
an  act  making  appropriations  for  the  support  of  tlie  armv. 
He  also  read  that  part  of  the  elev.nth  article,  which 
charges  the  President  with  unlawfully  devising  and  con- 
triviug,  and  attempting  to  devine  and  contrive  means  by 
which  he  sliould  prevent  Edwin  M.  Stanton  from  forth- 
with resuming  the  fuuctions  of  the  otlice  of  Secretary  for 
the  Department  of  War,  notwitlistanding  the  refusal  of 
the  Senate  to  concur  in  tlie  suspension  theretofore  made. 

He  said  that  in  tliat  connection  the  managers  cl.aimcd 
that  the  appointment  of  .Mr.  Cooper  was  part  of  the  ma- 
chiueryto  carry  out  the  designs  of  the  President.  The 
question  wai,  he  said,  wliether  .Mr.  McCuUoch  would  an- 
swer to  requi.-itioUB  of  General  Tlioma-,  or  of  any  one  else 
whom  the  President  might  nut  in  the  o;hce  of  Secretarv  of 
War,  if  Mr.  Stiuton  should  hold  out.  It  was  clear  that  the 
President  knew  he  would  not  do  ?o.  aud,  therefore,  the 
President's  de.dgn  was  to  get  somebody  in  tlie  Treasury 
who  would  siiiu  warrant?  on  the  requisition  of  General 
Thomas.  In  this  way  tlie  Pre-ideut  would  have  got  the 
whole  army  and  Tre.asur.v  of 'the  United  States  in  his  con- 
trol, and  it  was  with  that  intent  that  he  made  the  appoint- 
ment of  Mr.  Cooper. 

Senator  .IOH.N'S(JN  put  the  following  question  to  the 
manai-'ers,  in  writing:— The  managers  are  requested  to  say 
whether  they  propose  to  .-how  that  Mr.  Cooper  w.as  ap- 
pointed by  the  President  in  November,  18i57,  as  a  means  to 
obtain  the  unlawful  possession  of  the  public  money  other 
than  bv  the  appointment  itself. 

Mr.  GUTLER— We  certainly  do;  we  propose  to  show 
that  he  appointed  liiui,  and  that  thereupon  Cooper  went 
in  to  exercise  the  duties  of  the  olhee  before  his  appointment 
could,  bv  any  possibility,  be  legal;  and  we  hope  and  be- 
lieve that  we  will  show  that  he  has  been  controlling  other 
public  moni'vs  since. 

Senator  irENDKRSON  requested  that  the  testimony  of 
the  witness  in  reference  to  the  mode  and  mann^T  of  ob- 
taining money  on  the  requisitions  of  the  Secretary  of  War 
should  be  read. 

Tiie  Chief  Justice  remarked  that  the  witness  might  be 
asked  to  repeat  hi-<  stat"ineut. 

Senator  HENDERStJ.N  said  that  his  object  was,  to  know 
whether  money  could  be  obtained  on  the  signature  of  an 
Assistant  Secretary  instead  of  the  Secretary. 

.Mr.  BUTLER  proceeded  to  examine  the  witness  on  that 
point.— Q.  State  whetlier  tlie  Assistant  Secretary  of  the 
■Treasury   can    sign    warr:tnts  for  pavuieut  of   moneys.' 

Mr,  EVARTS— That  is  not  the  question. 

Mr.  BUTLER-Q.  State  whether  on  roquijition  of  any 
department  of  the  government  the  Ansi.-tant  Secretary  of 
tho  Treasury  can  sign  warrants  on  the  Treasury,  for 
tho  payment  of  money?  A.  Until  the  passage  of  the 
lato  statute,  whenever  the  Secretary  of  tb  e  Trea- 
sury was  present  and  acting,  money  could  not  bo 
drawn  from  the  Treasury  ou  the  signature  of  the  .\— 
sstant  Secretarv;  an  act  has  been  pasted  within  a  year 
allo.v  ing  tlie  .Assistant  Sccrr^tary  to  sign  warrants  for  the 
pavment  of  money  into  the  Treasury;  coveriug  in  war- 
rants, and  warrants  for  the  pavuicnt  of  luonev  on  ac- 
counts ftated:  but  the  practice  still  continues  of  hinorin? 
all  customary  warrants  by  the  signature  of  the  Secretary 
of  the  Treasury.  'The  warrants  are  prepared  aud  the 
initials  of  the  .Vssistaut  Secretary  put  on  tlieui.  and  th  -n 
are  signed  by  tho  Secretary  of  the  Treasury,  when  the.v 
are  presented. 

Senator  EI.SSEN'nEN  asked  that  the  law  to  which  wit- 
ness referred  miglit  he  read. 

While  the  lueiwenger  was  gone  for  the  statutes,  the  Chief 
Justice  said  he  would  a.-k  tlie  witness  whether,  before  t:ie 
paa-aee  of  the  act  to  ivhieh  he  referred,  any  warrant  could 
lie  drawn  by  the  Assistant  .Secretary  unless  ho  "»»  .\ctiug 
Secretary  iii  the  abseuc-  of  the  Secretary? 

Witm-.-s  -There  could  not.  No  money  can  bo  drawn 
from  the  'Treasury  on  the  signature  of  the  ,\soistaut  Secre- 
tary unless  when  he  is  acting  as  Secretary, 

Mr,  BUTLER-When  the  Assistant  Secrpt,ary  acts  for 
the  Secretarv  does  lie  sign  all  'varrant.'  for  the  payiueut  of 
nuuicvs?  A.'  \Vhen  he  is  acting  Secretary  of  course  he 
signs  all  warrants  for  the  payment  of  moneys. 

Senator  C.'VMERON  said  that  he  desired  to  ask  the  wit- 
ness a  question. 
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The  Chief  Justice  reminded  hira  that  the  rules  required 
q\v^=tiong  bv  Senators  to  be  reduced  to  writing. 

Whi'e  Senator  Cameron  was  writineout  his  question. 

Mi-  butler  read  the  act  referred  to  by  Mr.  Chandler. 
The  act  declared  that  the  Secretary  of  the  Treasury  shall 
have  power  by  appointment  to  delegate  one  Asfietaut 
Secretary  to  sign  in  hia  stead  all  warrants  for  the  pay- 
ment of'money  into  the  public  TreaH\iry,  and  all  war- 
rants for  the  disbiivsement  of  public  moneys  certihed  to  be 
due  on  accounts  duly  audited  and  nettled,  and,  all  war- 
rants signed  are  to  have  the  same  validity  aa  if  signed  by 
the  Secretary  himself.  ,  ^,  .   ,      9 

Mr  EVARTS— What  18  the  date  of  this  law? 

Mr  BUTLF"!— March  2,  lf''67.  To  witness— In  case  of  the 
removal  or  absence  of  the  Secretary  of  the  Treasury  the 
Asbistant  Secretary  performs  all  the  acta  of  the  becretary? 
A.  That  is  the  law.  .      »  ..u  .• 

Mr  BUTLER— I  was  only  asking  about  the  practice. 
I?  that  the  practice?  A.  I  am  not  certain  that  it  is,  without 
an  appointment  aa  Acting  Secretary,  signed  b>  tlio  Presi- 

'^Senator  CAMERON  sent  up  hia  question  in  writing,  as 

Q  CaiTtho  Assistant  Secretary  of  the  Treasury,  under 
the  law,  draw  warrants  for  the  payment  of  money  by  the 
Treasurer,  without  the  direction  of  the  Secretary  of  the 
Treasury?  A.  Since  the  passage  of  the  act  I  understand  that 
tlie  Assistant  Secretary  can  sign  warrants  for  the  pav- 
mpnt  of  money  in  the  cases  specified,  which  is  presumed, 
however,  to  be  with  the  consent  and  approval  of  the  Secre- 
tary of  the  Treasury.  .  ,  .,_        .^  ^,, 

Senator  CAMERON  desired  to 'ask  the  witness  another 
question,  without  reducing  it  to  writing. 

The  (Jhief  Jussice  said  he  could  do  so  if  there  was  no  ob- 
tion. 

Senator  WILLIAMS  objected.     ,  ,      ,     .     ^.       , 

Senator  CAM i:KON  said  he  had  merely  desired  to  ask 
what  had  been  the  practice.  . 

The   Chief  Justice   said  that  the  Senator  was   not  in 

Ml-."  BTTTLER  asked  the  question  suggested,  whether 
it  has  been  the  practice  of  the  Assistant  Secretary  to  sign 
w.irrauts.  ,  , .,         x  . 

An»\ver  bv  witness— Since  the  passage  of  the  act  in  ques- 
tion it  has  been.  ,     „  ,,      .  ^• 

Senator  FESSENDEN  submitted  the  following  question 
in  writing:—  .         .        „  /,ii_    1 

Q  Has  it  been  the  practice,  since  the  passage  of  the  liw, 
for  the  Assistant  Secrotai-v  of  the  Tn-asury  to  sign  M-ar- 
rants  unless  he  was  specially  appointed  and  authorized  by 
the  Secretary  of  the  Tieafury?  Has  any  Assistant  Secre- 
tary been  authorized  to  sign  anv  warrants  unless  such  .as 
.ire  specified  in  the  act?  A.  It  has  not  been  the  practice 
of  an  Assistant  Secretary  since  the  passage  of  the  act,  to 
sit;n  warrants  unless  on  anpointment  by  the  Secretary  for 
that  purpose,  in  accordance  with  the  provision  of  the  act. 
A  Immediately  on  the  passage  of  the  act,  the  Secretary 
authorized  one  of  his  Assistant  Secretaries  to  sign  war- 
rants of  the  character  described  in  the  act,  and  t.iey  have 
been  customarily  signed  by  that  -Assistant  Secretary  m  aU 

"q.  'since  that  time  has  anv  Assistant  Secretary  been  au- 
thorized to  sign  any  warrants  exo-pt  such  as  are  specihed 
in  the  act?  A.  No  Assistant  Secretary  has  been  authorized 
to  sign  warrants,  except  such  as  are  specified  in  that  act, 
unlrss  when  he  is  acting  Secretary.  ,     ,        ..  c 

TheChief  JuRtice  put  the  question,  whether  the  proof 
proposed  bv  Mr.  Butler  should  bo  admitted?  The  vote 
resulted.    Yeas,  22;  nays.  27,  as  follows:— 

Yea.8— Messrs.  Anthonv,  Cameron.  Cattell,  Chandler, 
Cole.  t;onkling,  Corbett,  Cragin,  Drake,  Howard,  Howe. 
Morrill  (Vt.),  Nve,  Ramsey,  Ross,  Sprague,  bumner, 
Thaver,  Tipton.  Wilson.  .    ,         „  t^     • 

Nays.— Messrs.  Bavard,  Buckalew,  Conness,  Davis, 
Di\-on,  Do.ilittle,  Edmunds,  Ferry,  Feseenden,  Fo-.vler, 
Frelinghuvsen,  (xrimes,  Henderson,  Hendneks,  Johnson, 
McCreerv,"  Morrill  (Me.),  Norton,  Patterson  (N.  II.),  I'at- 
tcrson  (Tenn.).  Sherman.  Stewart,  Trumbull,  Van  Win- 
kle, Vickers,  Willey,  Williams. 

So  the  testimony  was  not  permitted  to  be  offered. 

E.vainination  of  Charles  A.  Tinker. 

Charles  A.  Tiuke:,  sworn  and  examined  by  Mr.  Bout- 

Q.  "what  is  your  business?    A.  Telegrapher. 

Q.  .\re  vouiin  chai;ge  of  any  offi^^e?  A.  I  am  in  charge  of 
tlie  Western  Union  Telegraph  ottice,  in  this  city. 

Q  Were  yo\i  at  anv  tiiui-  incharK(>  of  the  military  tele- 
graph office,  in  the  War  Departun-nl?    A.  I  was. 

Q.  From  what  time  to  what  tiuie?  A.  I  can  hardly  tell 
trom  what  time  I  was  in  eh;iigc  of  it  up  to  August,  1867; 
I  think  I  was  in  charge  of  it  somethiui;  like  a  year;  I  was 
connected  with  the  office  for  something  like  five  years. 

6.  While  in  charge  of  this  ofHce,  state  whether  a  de- 
spatch from  Lewis  E.  Parsons,  of  Montgomery,  came  to 
Andrew  Johnson,  President,  and  if  so,  at  what  dat-?  A. 
I  think  while' I  was  in  that  otlice  I  saw  a  good  many  such 

Q  Wli.at  paper  have  r on  now  in  vourhand?  A.  I  have 
what  purport ■■  to  be  the'copy  of  a  telegram  from  Lewis  E. 
Parsons,  of  Montgomery.  Ala.,  addressed  to  His  Excellency 
.-Vndrew  Johnson,  President.  ..  ,_ 

Q  Do  you  know  whether  that  telegram  came  through 
thr'office.  A.  I  recognize  this  as  being  the  character  of  a 
d.spatch  which  was  received  at  the  Military  Telegraph 

Ollicc.  ,      ,  .     J  ,      i      ^  »,. 

6  Were  durlicates  of  telegrams  received  kept  at  the 
militarv  telegraph  office?  A.  Wh-it  is  called  a  press  copy 
ii  taken  of  every  despatch  before  it  is  delivered. 


Q.  Is  a  copy  taken  of  a  despatch  before  it  is  sent?  A. 
Not  before  being  sent ;  the  originals  are  kept  on  tile  .at  tho 
ofhee. 

Q.  State  whether,  at  my  request,  you  examined  these 
press  copies?    A.  I  did. 

Q.  Did  you  find  such  a  despatch  aa  I  have  described 
among  these  press  copies?    A.  I  did. 
Q.  Did  you  make  a  copy  of  it  ?    A.  I  made  a  copy  of  it. 
y.  Have  yon  got  one  on  hand?    A.  No,  I  have  not;  I 
made  a  copy  of  the  despatch,  and  answered  the  summons 
of  the  managers ;  I  placed  a  copy  in  your  hands,  and  heard 
you  order  your  clerk  to  make  a  copy  ;  afterwards  the  cleric 
returned  with  this  copy,  and  gave  me  back  the  copy  I  had 
made ;  this  ia  the  copy  which  the  cbrk  made. 
Ct.  Have  you  the  original  despatch?    A.  I  have. 
Q.  Produce  the  original  despatch  and  tlie  copy  of  both. 
Mr.  EVAR TS— What  is  meant  by  the  original  despatch? 
Witness- 1  mean  that  I  have  the  press  copy. 
Mr.  Sr.\NBERY  (to  the  witness)— Did  you  make  thia 
copy  yourself?    A.  The  press  copy  is  made  by  a  clerk. 

Mr.  EVARTS  objected  to  putting  in  evidence  the  copy 
from  the  press  book. 

Mr.  BlnTLER  said  he  would  pass  from  that  for  a  mi> 
ment,  and  would  .ask  the  witness  this  question:- Do  you 
recollect  whether  such  a  telegram  as  this  passed  through 
the  office?  A.  I  do  not  remember  this  despatch  having 
passed  through  the  office. 

Q.  State  whether  on  the  same  dar,  you  have  an  original 
despatch  signed  "Andrew  Johnson?"  A.  I  have  the  de- 
spatch in  full. 

Q.  Are  you  familiar  enough  with  the  signature  of  An- 
drew Johnson,  to  tell  whether  that  is  his  signature  or  not? 
A.  I  believe  it  to  be  his  signature ;  I  am  familiar  with  his 
handwriting. 

y.  Have  you  any  doubt  of  this  in  your  own  mind?  A. 
None  whatever. 

Q.  Is  that  book  which  you  hold  in  vcur  hand  the  record 
book  of  the  United  States  Military  Telegraph,  in  the  exe- 
cutive office,  where  the  original  despatches  are  put  on 
record?  A.  It  is  the  book  in  which  original  despatches 
are  filed. 

Q.  Do  you  know  whether  the  despatch  to  Lewis  C.  Par- 
sons passed  through  the  office?  I  do  know  it  from  the 
marks  it  bears.  It  is  marked  as  having  been  sent. 
Mr.  STANBERY-Lct  us  see  the  despatch. 
Rlr.  BUTLER  w.as  handing  the  book  to  .Mr.  Stanhery, 
when  he  suddenly  remarked,  "I  will  give  you  a  copy  of  it." 
(Laughter.)  He  subscjuently,  however,  handed  the  hoik 
to  Mr.  Stanberry,  who  inquired  what  was  the  object  of  the 
proof. 

Mr.  BUTLER— Do  you  object  to  the  document,  what- 
ever is  the  object  of  the  proof? 
Mr.  STAN  HERY— We  want  to  know  what  it  is. 
Mr.  BUTLEli- The  question  which  I  ask  is,  whether 
you  object  to  the  vehicle  of  proof. 
Mr.  S  TANBERY-Oh,  no. 

Mr.  BUTLER  to  witness— AVhat  is  tho  date  of  that  de- 
spatch?   A.  January  17,  1867. 

Mr.  STANBERYto  Mr.  BUTLER-Now  what  is  the 
object  of  it. 

Mr.  BUTLER— Not  vet  sir.  To  the  witness— On  the  same 
day  that  this  is  dated,  do  you  find  iu  the  records  of  the 
department  a  press  copy  of  a  despatch  from  Lewis  C.  Par- 
sons of  which  this  is  an  answer?  A.  I  find  the  press  copy  of 
a  despatch  to  which  that  was  an  answer. 

C.  Was  this  telegraph  otlice  under  the  control  of  the  War 
Department.    A.  It  was. 

Q.  And  the  officers  were  employees  of  the  War  Deoart- 
ment?    A.  They  were. 

Q.  Were  the  records  kept  at  that  time  in  the  War  De- 
partment?   A.  They  were. 

Q.  And  are  those  books  and  papers  produced  from  the 
War  Department?    A.  No.  sir,  thev  are  not. 

Q.  Where  do  they  come  from  now?  A.  They  come  from 
the  War  Department  to  the  telegraph  office. 

Mr.  BUTLEli  said  he  now  proposed  to  give  in  evidence 
the  despatch  of  Lewis  C.  Parsons,  to  which  Andrew  John- 
son made  answer,  and  asked  was  there  any  objection  aa  to 
the  vehicle. 

Mr.  EVARTS  said  on  that  point,  although  we  regard 
the  proof  of  Mr.  Parsons'  despatch  as  insufficient,  yet  we 
will  waive  any  objection  of  that  kind,  and  the  question 
we  now  stand  upon  is,  as  to  the  competency  of  the  proof. 
We  have  had  no  notice  to  produce  tne  original  despatch 
of  Mr.  Raraons,  but  we  care  nothing  about  that.  We 
waive  that,  and  now  we  inquire  in  what  views  and  under 
what  article,  these  despatches,  dated  prior  to  the  Tenure 
of  Office  act,  are  introduced. 

Mr.  BUTLER— In  order  that  we  may  understand 
whether  those  papers  are  admissible  in  evidence,  it  bo- 
comes  necessary,  with  permission  of  the  President  and  of 
the  Senate^o  read  them  dc  briie.  esse. 

Mr.  CURTIS— We  do  not  object  to  your  reading  them  de 
bene  eii«e. 
Mr.  BUTLER  thereupon  read  the  despatch,  as  follows:— 
Montgomery,  .^la.,  Jan.  17,  1867.— His  Excellency,  An- 
drew Johnson,  E'resident:— Legislature  in  session;  etforta 
made  to  consider  vote  on  Constitutional  Amendment;  re- 
port from  Washington  says  it  is  probable  an  enabling  act 
will  pass ;  we  do  not  know  what  to  believe. 

LEWIS  C.  PARSONS,  E.xchange  Hotel. 
Unttet>  States  Military  Tei.kgr.m'H,  ExRorTivn 
Offiob,  WAKiiiN(iTO.N,  D.  C.,  Jan.  17.  1867.— Hon.  Liwia 
C.  Parsons,  Montgomery,  Ala. :— What  p^issiblo  good  can 
be  obtained  by  reeonsideriu-.;  the  Constitutional  .Viuend- 
ment?  I  know  of  none.  In  the  present  posture  of  affairs. 
I  do  not  believe  the  people  of  the  whole  country  "ill  sis- 
tain  anv  set  of  individuals  iu  the  atteuipt  to  change  tho 
whole  character  uf  our  Kovcrnoient  by  enabling  acts. 
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In  tbie  wav  I  believe,  on  the  contrary,  that  thov  will 
erontiially  ifpholl  all  \vh  i  h:ivc  th.-  p.-\trioti?in  and  conr- 
BB'j  to  Btand  bv  the  Conttitutii.ii,  and  wbn  plsee  thi-ir  con- 
f.dence  in  thepenple.  'iherc  ^shuiild  bi'  n.>  falteriiiK  on  tiie 
part  of  those  who  are  i^arncnt  in  dftt-rniiniition  to  'nstaia 
tl'.c  scvernl  co-ordioate  departments  of  the  govcrumcut  in 
accordauco  with  its  origiiial  deL'i^ii. 

AVDRF.W  JOHNSON. 

Mr.  BUTI^ER  sfiid  he  did  not  de-in' t.  argue  th.- qiii's- 
tion  as  t'}  tlie  adrai:sibility  rf  the  evidi'crc.  He  chimed 
that  it  wae  competent,  either  under  the  tenth  or  eleventh 
ar'ii-lei'. 

Mr.  CL'RTIS— The  tenth  ai-tiele  sets  out  speeches  and 
n<^t  tcl  sr.'im". 

Mr.  (U"l  LE'?— I  am  rcniindod  bv  the  learned  counsel 
tliat  thefie  are  rp^echep,  n^jt  tf  h'Eir.iniP.  that  the  tr-ntli  ar- 
ticle retr-r:^  to;  I  know  th>'y  are.  biit  with  v.liat  intent  u  ere 
thi'Ke  ppeeches  ni-nde:  for  what  pi.rp'isf  v.  ere  th.-y  nrnde? 

They  were  made  for  the  purpose  of  eariying  out  the  con- 
fP'iraey  against  the  t'onsress  and  its  la-.\  fill  acts  and  to 
biing  Coiigresii  into  ridicule  and  contf-nipt;  but  now  I  »m 
on  a  point  where  an  attempt  in  made  to  array  the  people 
fujalnst  the  lawful  acts  of  Conpress:  to  destroy  the  regard 
ai)d  respect  of  all  good  people  fir  Congress,  and  to  excite 
t'le  odium  and  rfgentment  of  all  the  go 'd  I'cople  of  the 
United  States  agaiupt  Congress  and  a  law  which  it  had 
enacted,  i'he  PfpHident  went  through  the  countr.v  in  Sep- 
tember, 1866,  declaring  that  Congress  had  no  power  to  do 
what  it  was  proposing  to  do. 

Oongrei-B  had  proposed  the  Con=titutional  Amendment 
to  the  people  of  the  States,  and  for  the  purpose  of  prevent- 
ing that  Constitutional  Amendment  being  accepted  every 
lyvsible  contumely  was  thrown  at  Coni-'resf  and  every  pos- 
sible step  taken  to  prevent  the  adoption  of  the  amendment. 
This  telegram  from  the  Pre:^ident  ia  one  of  those  steps.  He 
found  that  while  that  amendment  was  being  considered  in 
the  Southern  States  the  I'resident  of  the  United  States, 
Btepped  down  from  his  high  po-ition  and  telegraphing  to 
the  Legislature  of  Alabama  not  to  accept  the  proposed 
amendment.    I  do  not  care  to  argue  the  rjuestion  further. 

Mr.  EVARTS-If  the  honorable  managers  .are  right,  this 
c^-idence  is  propes  'd  to  be  relevant  and  competent  only  in 
reference  to  the  crimes  charged  in  t^e  tenth  a^d  eleventh 
articles.    Is  that  your  proposition? 

Tlie  proposition  is  that  it  is  relevant  to  them.  I  made 
no  proposition  as  to  the  rest. 

Mr.  EVAKTS— You  did  not  name  anv  of  the  others. 

Mr.  BUTLER-I  did  not  think  it  neeess.arv. 

Mr.  EVARTS— Then  I  shall  not  think  it  necessarv  to 
consider  the  others.  The  article  here  charges  that  the  T're- 
tident  of  the  United  States  devised  and  intended  to  retard 
the  rightful  authority  and  power  of  the  (Congress  of  the 
United  States,  and  deviled  and  intended  and  attempted  to 
bring  into  disgrace,  ridicule,  and  contempt  and  reproach 
the  Congress  of  the  United  States,  or  to  destroy  the  re- 
spect and  regard  of  all  good  people  of  the  I'nited  States 
for  the  legielative  power  of  Congrc's,  and  to  excite  the 
odium  and  resentment  of  all  good  people  against  Congress 
and  the  laws  constitutionally  enacted  by  them. 

Now  the  acts  charged  to  lie  done  by  the  President  with 
tlii.j  intent  are,  first,  a  speech  delivered  by  him  in  the  Exe- 
cutive mansion,  in  August,  18tj6;  second,  a  speech  delivered 
by  him  at  St.  Louis,  and  in  a  speech  delivered  in  (Jleve- 
land  in  September,  1866;  and  the  article  concludes  that  by 
means  of  these  utterances  Andrew  .Tchnson  brought  the 
high  office  of  President  of  the  United  States  into  ridici.le, 
contempt  and  disgrace,  and  thereby  committed  high  crimes 
and  misdemeanors. 

Now,  Senators  will  judge,  from  the  reading  of  the  telc- 
prani  dated  Julv,  1867,  whether  it  in  any  way  aup- 
p.irts  the  principal  charge  of  intent.  Article  U  sets  forth 
tbat,  in  those  speeches,  he  afhrmed  in  substance  that  the 
Thirty-ninth  Congress  was  not  the  Congress  of  the  United 
States,  authorized  by  the  Constitution  to  exercise  legisla- 
tive authority ;  but.  on  the  contrary-,  that  it  was  a  Ciui- 
gri>ss  onlv  of  a  portion  of  the  I'nited  States,  and  thereby  de- 
nving  that  the  legislation  of  that  Congress  was  valid  or  ob- 
ligatory on  him,  except  so  far  as  hethonght  properto  admit 
or  recognize  the  same,  thereby  intending  1 1  denv  the  au- 
tliority  of  flongress  to  pass  amendments  to  tlie  Cin-titution 
of  the  United  States;  and  in  further  pursuance  of  that 
inti  nt  he,  in  di:'reeard  of  the  requirements  of  the  Con.sti- 
tution  of  the  United  States,  did,  on  the  2-'id  dav  of  Pebru- 
arv.  1868.  attempt  to  pri'vent  the  executi 'n  of  an  act  en- 
titled "An  act  to  regulate  the  Tenure  of  Ollice,"  passed 
March,  1867.  after  the  date  of  thi^  despatch,  bv  attempt- 
ing to  contrive  means  to  prevent  Ed",  in  M.  Sf.antiui  from 
executing  the  otlice  of  Secret.arv  of  War.  and  by  furthi>r 
contriving  to  prevent  the  executii  n  of  an  art  iiaking  ap- 

fTopriations  for  the  support  >f  th--  army  for  the  fiBeal  year 
868.  passed  March  2,  1867;  and  al<o  for  contriving  to  pre- 
vent the  exe-ution  of  an  act  for  the  more  e:liciiiit  govern- 
ment of  the  United  States,  also  referred  to  in  this  de- 
spatch. 

Mr.  Evarts  then  read  the  despatch  to  Le-vis  E.  Parsons, 
and  continued  :--Thcre  is  m. thing  in  thi-"  despatch  perti- 
nent to  the  charge;  nothing  that  tends  tn  raise  as'-andal 
on  the  Presidential  ofRcc;  niithing  that  has  the  ^li^bt'-et 
n  lition  to  defeat  the  law ;  nothing  that  can  be  etaimed  to 
bi- a  proper  subject  of  an  allegation  of  higli  crimes  and 
misdemeanors  on  the  part  of  the  Pre  idenr,  and  we  say 
that  the  testimonj',  spre.ad  over  the  widest  lieM  of  inquiry, 
fails  to  support  any  cnarj^e  of  crime,  or  any  intent,  or  any 
piirpose  mentioned  in  the  article. 

Mr.  BOU  rWELL.  for  the  managers,  contended  that  the 
evidence  of  the  telegraphic  despatches  was  admissible  in 
support  of  the  charges  contained  in  the  eleventh  article. 
If  attention  be  given  to  the  eleventh  article,  it  \\  ill  be  teen 
that  it  charge?  that  on  August  18.  1866,  the  President,  i^ 
the  city  of  AVa^hington,  in  a  public  speech,  delivered  by 
hlni,  affirmed  in  substance  that  the  Thirty -ninth  Congrejg 


was  not  a  Congress  authorized  by  the  Constitution,  to  cxe- 
ci'te  legi^lative  power;  that  it  was  not  a  Cougrens  of  the 
Unired  States,  but  a  Congress  of  onlv  a  portion  of  the 
States,  thereby  denying  tliat  the  legislation  of  aid  Con- 
gress was  valid  or  obligatory  on  him,  except  in  fo  far  as  he 
thoe.ghtfitto  recognize  or  admit  it.  thereby  dei:ying  the 
right  of  said  Congress  to  pats  articles  of  amendment  to 
the  Constitution  of  the  United  States. 

This  is  the  very  substance  of  this  telegraphic  de?patch, 
and  in  pursuance  of  it,  said  declaration,  the  Presidiut  af- 
tenvards  to  wit,  on  February  21. 1868,which  we  nnd.'r^t'uid 
to  ineludp  all  these  dates;  besides,  the  declaration,  -vbich 
is  the  ba^is  of  the  article,  is  open  to  u.s  for  the  iutr.  ,lu(  tion 
of  testimony  tendinito  show  the  acts  of  the  Pr.-.-iiient  on 
this  point;  that  at  the  city  of  Washington,  lie.  in  dis- 
regard ot  the  requirements  of  the  Con-,tit'iti  m.  at- 
tempted to  prevent  the  execution  of  an  act  en- 
titled an  act  t"  regulate  the  tenure  of  oflice,  aud  by 
dcvi'ing  and  contriving,  and  attempting  to  devise  au/-l 
contrive  means  then  and  there,  to  prevent  the  exe-ution 
of  an  act  providing  for  the  support  of  the  armv:  and  uUo. 
to  prevent  the  execution  of  an  act  to  provide  for  the  more 
eflicicnt  government  of  the  Southern  States,  and  thereby 
to  properly  see  and  underetand  the  nature  and  extent  of 
the  iuiluehce  of  the  President  in  sending  thii  telegram. 
Here  ie  Mr.  Parsons,  kno-.vn  to  be  Provisional  Grivcrnor  of 
Alabama  in  1865  and  1866,  and  possessing  immense  in- 
tiiience  in  that  part  of  the  countrv,  and  who  asks  the 
President's  opinion  on  the  subject  of  the  reconstruction  of 
the  Rebel  States. 

He,  Governor  Parsons  says  that  the  Legislature  is  in 
session  and  about  to  take  up  the  question  of  llie  ( v.uBtitu- 
tional  Amendment.  The  reports  from  Wa-hington  say 
that  probably  an  enabling  act  would  be  pap-ed,  relating 
to  the  act  known  aa  an  act  for  the  more  efl-cinif  govern- 
ment of  the  Rebel  States,  through  which  thene  State-  were 
to  bo  restored  to  the  Union,  and  he  (Par»i  n-)  a-ika  the 
opinion  of  tlie  Pre-ident  as  to  what  he  shall  do. 

Wliat  does  the  Pret-ident  reply  to  this?  "What  good  can 
be  obtained  by  reconsidering  the  Constitutional  Auiend- 
ment?  I  do  not  believe  the  people  will  support  r.nv=etof 
individuals."  Here  is  the  whole  gist  of  the  tele?rapliic  de- 
siiatch  as  it  applies  to  the  charge  in  the  eleventh  article. 
There  we  set  forth  that,  in  September,  1866,  the  Pre -ident 
declared  that  the  Thirty-nintli  Congress  wa'^  not  a  con- 
stitutional body,  reprojibuting  the  whole  Union,  and  in  this 
despatch  he  speaks  of  Congress  in  the  same  v.-ay.  He 
savs:— "I  do  not  believe  that  the  people  of  the  coun'r.v 
will  sustain  .any  set  of  individualo."  thus  denerih- 
ing  and  characterizing  the  Thirty-ninth  Concresa 
as  a  set  of  individuals,  eager  in  an  attempt  to  change  the 
whole  character  of  our  government  by  pasning  enabling 
acts,  or  othern'ise.  We  sav  he  is,  we  have  evidence 
of  the  intent  of  the  Pretiderit  to  defeat  the  will  if  ("on- 
gi'ess,  in  regard  to  the  enforcement  of  an  act,  and  that 
proves  the  offeneo  charged  against  him  in  the  el.venth 
article.  I  am  reminded  that  the  Reconstruction  net  pro- 
vided for  the  adoption  of  the  Constitutional  .\m'  n  Inient, 
unUer  the  Constitution  and  coincident  aa  to  the  ;  iglit  of 
a  State  under  an  enabling  act,  to  be  restored  to  the 
Union. 

The  despatches  were  again  read,  and  cries  of  "Question, 
question." 

Mr.  BUTLER— Let  me  first  call  attention  to  the  fifth 
section  of  the  act  of  March  2, 1867,  known  a?  the  IJecon- 
struction  act:— "And  when  said  State,  bv  a  vote  of  its  Lc- 
gi^aturc,  elected  under  said  Constitution,  shf.Il  have 
adopted  the  amendment  to  the  Constitution  of  the  United 
States,  proposed  by  the  Thirtv-niuth  Congress,  and  known 
as  article  fourteen,  and  when  said  article  shall  '  r-eome 
partof  the  Constitution  of  the  linited  States,  the  said  State 
shall  be  entitled  to  representation  in  Congress,  and  Sena- 
tors and  Representatives  shall  be  admitted  therefrom  on 
their  taking  the  oath  prescribed  by  law  ;"  so  that  the  adop- 
tion of  the  amendment  is  a  part  of  the  Reconstruction  act. 

Cries  of  question. 

Mr.  HOWARD-Mr.  President,  I  oflTer  a  quesfion._  It 
was  rend  as  follows:-  -What  amendment  to  the  Coaitit.i- 
tion  is  referred  to  in  Mr.  Parson's  despatch? 

Mr.  BUTLER  -There  \ras  but  one  at  that  time  before 
the  countrj-  aud  that  was  known  as  the  fourteenth  arti- 
cle, and  is  the  one  1  have  just  read,  and  which  is  reiiuired 
to  he  adopted  liv  every  State  Legi^biture  before  the  atato 
can  be  admitted  to  representation  in  Congress. 

'Jho  t'hj.  f  .lu^tiee  agani  stated  the  question  to  be.  whe- 
ther the  evidence  offered  by  the  managers  U  admi^■^i^)Ie. 

Senator  DRAKE  called  for  the  yeas  and  iiavs  on  second- 
ing the  call.  Several  Senators  neld  up  their  hands,  but 
th  •  Cliicf  .lustice  said  the  Senators  ivill  rise. 

The  call  ^vas  ordered  and  resulted  as  follows:— 

Ykas.— Mesfrs.  Anthony.  Cameron,  (^attell.  Chandler, 
Cole.  <>inkling.  (kmness,  ('<  r'lott,  Cragin.  Drake,  Hender- 
son. Howard.  Morgan.  Morrill  (Vt.),  Nye,  Paft  Tson  (N.H.), 
Poim  roy,  Ramsey,  Ross,  Slu-rman,  Sprague,  Stewart, 
Sumner,  Thaver,  Tipton,  Willev  and  Wilson -27. 

NAYS-Mi'sirs.  Buekalew,  Davis,  Dixon.  Doolittle,  Ed- 
munds, Ferrv.  FesBenden.  Fo'vbT.  Frelinghuysen.  Mc- 
Creerv,  Morrill  (.Me.).  Ncprton.  Patterson  (Tenn.),  Trum- 
b.ill,  Van  Winkle,  Vickers,  Williams— 17. 

So  the  evidence  was  admitted. 

Mr.  DOOLITTLE  moved  tliat  the  court  now  .adjourn 
until  to-morrow  at  noon. 

Mr.  SUMNER-Ihopenot.  ..,     ^ 

The  Chief  .lustice  put  the  question,  and  declared  itlost 

Several  Senators  called  for  a  diNision. 

Senator  RAMSEY-The  question  was  not  understood. 

The  Chief  Justice  put  the  question  again,  and  .-^aid  the 
yeas  Fcemed  to  have  it. 

The  question  was  agreed  to,  and  the  Chief  Justice  va- 
cated the  Chair,  aud  the  Senate  adjourned. 
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PreliiTiinarlfs. 

The  Chnpinin  prayed  that  the  ioone  of  thin  trial 
wonld  restore  ^jcace  to  the  country  and  establish  onr 
government  on  it8  only  trne  baeia— liberty  and 
equality. 

As  nsnal,  no  letrislative  hnainess  was  trnnF-icted, 
bnt  the  chair  was,  immediately  after  the  n))(»nins, 
asenmed  by  the  Chief  Justice,  and  proclamitioii  m.ide 
in  due  form.  The  manisrers  were  announced  and 
took  their  seats,  and  diri-ctly  thereafter  the  II  >nHe  of 
Representatives,  in  Committee  of  the  Whole,  ap- 
peared, in  number  aboat  eqnal  to  the  managers. 

The  jonrnal  was  then  read. 

In  the  meantime  the  galleries  had  become  tolerably 
filled.  To-day,  for  the  first  time,  a  fair  sprinkling  of 
sable  faces  appeared  among  the  spectators. 

The  Seventh  Rule. 

When  the  reading  of  the  journal  was  concluded 
Senator  DRAKE  rose  and  said:— Mr.  President,  I 
move  that  th.e  Senate  tiike  up  the  proposition  which  I 
offered  vpsterdiy  to  amend  the  seventh  rule. 

The  ChiefJuBtice— It  will  be  coaeidered  before  the 
Senate,  if  not  objected  to. 

It  was  read,  as  foliowR:— Amend  rule  7  by  addine 
the  following:— Upon  all  such  questions  the  vote  ehill 
be  withDut  a  division,  unless  the  yeas  and  nays  be  de- 
manded by  one-fifth  of  the  members  present,  or  re- 
rjoflsted  by  the  presiding  officer,  when  the  same  shall 
be  taken. 

Senator  EDMUNDS— Mr.  President,  I  move  to 
Strike  out  that  part  of  it  relatine  to  the  yeas  and  nays 
beinp;  taken  bv  the  request  of  the  presiding  officer. 

Senator  CONKLING— Mr.  Presiilent,  not  having 
heard  the  motion  of  the  Senator  (Edmunds),  I  ask  for 
the  readintr  of  the  seventh  rule. 

It  was  read  as  pr  >po8ed  to  be  amended. 

Senator  DRAKE— Ih.ive  no  objection  to  the  amend- 
ment of  the  Sen.-itor  from  Vermont. 

The  rule,  as  amended,  was  adopted. 

On  motion  of  SiMiator  DRAKK,  the  rules  were  cry 
dered  to  be  printed  as  amended. 

Mr.  Tinker's  Testimony. 

Charles  A.  Tinker  recalled:— 

Mr.  BUTLER— Before  interro'jating  Mr.  Tinker,  I 
will  read  a  single  paper.  The  pajier  is  the  me!<sase 
of  the  President  of  the  United  States,  comni'iniciting 
to  the  Senate  the  report  of  the  Secretary  of  State, 
phowiner  the  proceedings  under  the  concurrent  reso- 
lution of  the  two  Houses  of  Congiess  of  the  18th  of 
June,  in  Hnhniittinj  to  the  Lci,'i»latnre8  of  the  several 
States  iin  additional  article  to  the  Constitution  of  the 
Uuised  SCRtrs. 

8en:-.tor  THAYER— What  article? 

Mr.  BUTLER-The  fourteenth  article.  It  is  dnted 
t;une22,  lSfi6.  It  is  the  same  one  to  which  the  de- 
ppatch  related.  An  executive  d'cnment  of  the  first 
session  of  the  Thirty-ninth  Congress. 

In  order  to  show  to  what  despatch  ho  referr«-d.  the 
mes»»ge  was  handed  to  the  President's  counsel  for 
ii:spectiiin.  after  which  it  was  read  l)y  the  Secretary. 
The  examination  of  the  witness  was  then  proceeded 
with. 

Q.  You  said  yon  were  manager  of  the  W'-stern 
Union  Telegraph  OlVice  in  thi»  city?     A.  Yes.  sir. 

Q.  Have  you  taken  from  the  records  of  that  office 
what  purports  to  be  a  copy  of  a  speech  which  was 
telegraphed  through  by  the  company,  or  any  portion 
of  it,  as  made  by  Andrew  .lohni-on  on  the  ISth  day  of 
August,  1SG6.  If  so,  produce  it?  A.  I  have,  sir;  I 
have  taken  from  the  files  what  purports  to  bo  a  copy 
of  the  speech  in  question.  (Producing  the  docu- 
ment.) 

Q,  From  the  coarse  of  the  business  of  the  office  are 
you  enabled  to  say  whether  this  was  senf  A.  It  has 
the  "sent"  mariiB  put  on  all  the  despatches  sent  from 
the  office. 

Q,  And  this  is  the  original  manuscript?  A.  This  is 
the  orieiual  manuscript. 

Q.  When  was  this  i)aper  sent,  to  what  parts  of  the 
conntry,  and,  first  place,  !>y  what  association  was  this 
speech  telegraphed?  A.  By  the  Associated  Press;  by 
lh«ir  agents  in  the  city  of  Washington. 


Mr.  CURTIS,  ofcoBnsel,  was  understood  to  object 
to  the  piper. 

Q.  By  Mr.  BUTLER— Can  yon  tell  me,  sir,  to  what 
extent  through  the  conntry  the  telegraph  mnss.'iL'es 
sent  to  the  Associated  Press  go  ?  A.  I  suppose  they 
goto  all  parts  of  the  countrv ;  I  state  po-^itively  \o 
New  York,  Philadelphia  and  Baltim^ire;  they  :ire  ad- 
dressed to  the  agents  of  the  Associated  Press;  from 
New  York   they  are  distributed  through  the  country. 

Cross-examination  waived. 

Mr.  BUTLER— You  may  step  down  for  the  present. 

Examinntion  of  J.  B.  Sheridun. 

James  B.  Sheridan,  sworn  and  examined  by  Mr. 
BUTLER— 

Q.  What  isyonr  buBiness?  A.  I  am  a  stenographer; 
employed  at  present  in  New  York  city:  on  the  ISth  of 
Au;inst,lSG6,  t  was  a  stenographer;  I  reported  a  speech 
of  the  President  made  on  the  18th  of  August,  1S«6,  ia 
the  east  room  of  the  Presidential  Mansion  ;  I  have  the 
notes  takeu  at  the  time  of  that  ajjeech  ;  louk  the  ppeec  h 
down  coirectlv  as  it  was  given ;  I  did  it  to  the  best  of 
my  ability;  I  have  heen  a  reporter  some  fourteen 
years;  I  vvrote  out  that  speech  at  the  time;  I  wrote  out 
a  part  of  it  at  the  President's  mansion;  there  were 
several  reporters  present;  there  was  Mr.  Janies  O. 
Ciephane  and  Mr.  Francis  H.  Smith,  reporters. 

Q  Do  you  mean  Mr.  Smith,  the  oiiicial  reporter  to 
the  House?  A.  I  believe  he  was  at  that  lime  co:i- 
uected  with  the  House. 

Q.  Who  else  Trcre  there?  A.  I  think  Colonel  Moore  was 
in  tlie  room  part  of  thi>  time. 

Q.  What  Colonel  Moore?  A.  The  President's  favorite 
Secretary,  William  G.  Moore. 

Q.  After  it  was  writtin,  what,  if  anrthine,  was  done  with 
it?  A.  I  do  not  knou  ;  I  think  Mr.  Moore  took  it  n,;t ;  I  T^as 
very  .■•ick  at  the  time,  and  did  not  pa3-  much  attentiou; 
either  he  or  Mr.  Smith  took  it  out ;  I  did  ray  share  of  it;  wo 
divid'-d  amcng  ua,  tlephane,  Smith  aud  I. 

Q.  Look  at  thin  file  of  niannscript  (placing  before  the 
witnees  manuscript  furnished  from  the  telegraph  office  as 
sent  to  the  Ai^sociatcd  I'lees),  and  see  i\  hether  voii  find  any 
of  your  handwriting?  A.  I  recognize  some  uf  the  writing 
as  mine. 

Q.  Have  you  Bi-.ice  nritten  out  any  portion  of  the  speech 
as  you  reported  it?  A.  I  wrote  out  a  couple  of  extracca 
from  it. 

Q.  Is  this  vour  handwritine?  (Handing  a  paper  to  wifc- 
Dces.)  A.  It  in;  \'.  hat  I  bold  in  my  hand  is  a  correct 
trmipcript  of  that  speech,  made  from  my  notes.  It  was 
written  iv  hen  1  api  eared  before  the  hoard  of  managers. 

(Witness,  by  direction  of  Mr.  Butler,  j'laccd  his  initi.ols 
on  the  paper.) 

(Jro^:'-exaInined  by  Mr.  EVART3--Q.  You  have  pro- 
duced a  note-b.iok  of  a  lengthv  ^teiMgrap^iic  report  of  a 
speech  of  the  ('resident.  Is  it  of  th(^  wlioli' speeeti?  A.  It 
i?  of  the  whcile  spoeeli ;  the  report  ^vas  u  holly  made  by 
iiie;  the  speech  occupied  in  the  djli .cry,  I  suppose.  Some 
twenty  or  t  vcnty-live  minutes. 

Q.  liv  what  uu'thod  of  Btenografihic  reporting  did  vou 
proceed  on  that  occasion?  A.  By  Pitman's  system  of  pho- 
uograpliy. 

Q.  Which  is,  I  understand,  reporting  b.v  sound,  and  not 
by  PI  nr-e?    A.  We  report  the  sense  by  the  soimd. 

"Q.  1  understand  yon  ;  vou  report  by  sound  only?  A.  Yes. 

(■I.  And  not  by  nu-mory  or  of  attention  to  senwe?  A.  No 
gO'd  reporter  can  report  unless  he  pays  attention  to  tho 
sense  aud  understands  what  he  is  reporting. 

Q.  State  \\  hether  you  were  attending  to  sound,  and  set- 
tin/  dov-fn  in  your  nota"i"n.  or  attending  to  seure,  and 
setting  it  down  from  your  memory  aud  from  your  atteiv- 
tion  to  sen-c?    A   F.o'.h. 

y.  Your  chararters  are  arbitrary,  are  they  not?  That 
is,  thev  are  peculiar  to  .vnur  art?    A.  Ves,  .-ir. 

Q.  They  are  not  letters?  A.  No,  cir;  nor  words;  we 
have  soute  word  tigiis;  tliis  tranccrii't,  which  I  made  of 
a  portion  of  the  rej.ortfor  the  use  of  the  committee,  was 
Ui.ade  recently,  a  few  «  eeks  ago. 

y.  What,  in  the  practice  of  your  art,  is  the  experienoo 
as  to  the  accuracy  of  trauBcribiug  by  etenograiihie  notes 
after  the  lapse  cif  a  c^uipiderable  period  of  time?  A.  I  will 
give  you  an  illustration;  when  I  was  called  betore  tho 
managers  I  did  not  know  what  was  wanted  with  iic,  and 
when  thev  told  me  to  turn  to  my  report  of  the  President's 
speech,  I  "found  it  in  my  book,  and  read  out,  at  their  ro- 
quett.  the  extract  vn  hich  they  desired  me  to  copy. 

Q.  You  read  from  your  st<^nographie  notes?  A.  Yes;  tfas 
reporter  for  the  managers  took  it  don  n,  and  I  after wardJ 
wrote  it  out. 

Q.  Do  yon  make  a  sinn  for  every  word?  A.  Almost 
every  word,  except  that  ^ee  sometimes  Ar  >i>  particles. 

Q.  You  have  Figns  .>  liicli  belong  to  every  word,  except 
ing  when  you  drop  the  particles?  A.  Yes  sir;  but  not,  as 
a  matter  of  course,  a  sign  which  is  tlic  representative  of  a 
whole  word;  we  have  some  signs  representing  whoh) 
Wolds. 

y.  For  the  word  "jurisprudence"  you  have  no  one  sign 
that  represents  it?  A.  No  nir;  I  should  vvrite  J  U  S  P, 
and  that  is  an  illuftration  of  the  proceeding. 

(Jouusel  examined  attentively  the  uoioe  of  tlie  witness, 
and  seemed  to  l)0  apparently  satisfied. 
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Ulr.  C'tes>l"i"e'8  Tostimonv. 

(TamCB  0.  Clephane,  sworn  nnd  riainined  by  Mr.  BUT- 
LEIJ— Q.  What  Is  your  biisiiKW"?  A.  I  am  at  presont  a 
fleputy  clerk  of  the  Supreme  Court  of  the  District  of  Co- 
lurabia. 

Q.  What  was  vonr  emplovmeut  on  the  18th  of  Anguflt, 
1866?  A.  1  was  tlien  secretary  to  Mr.  Seward,  Secretary 
of  State.  • 

Q.  Are  j-oii  a  phonographic  reporter?    A.  I  am. 

,p.  How  confider.Hble  haa  been  your  experience?  A. 
Eight  iir  nine  vears. 

6.  Were  vou  cmplnyed  on  the  ISth  of  AuBusf,  1«66.  to 
make  n  report  of  tKo  I'reeirtent'e  upcech  in  reply  to  Mr. 
Revordy  ,J.i)infon?  A.  I  was ;  I  wae  ciigiiKed,  iu  cnnnection 
with  Mr.  Smith,  for  the  Associ^ited  I'ress,  aud  also  for  the 
Daiiv  C/irnnicle,  of  VVaehinKton. 

Q.  Did  vou  niaketliat  report?    A.  I  did. 

Q.  Wlnre  was  the  speeph  made?  A.  Iu  the  east  room  of 
file  Wliite  House. 

Q.  Who  ivere  prenent?  A.  I  noticed  a  pood  many  per- 
BDnp  present ;  I  noticed  General  Grant  aud  several  otlier 
aJBtiuenisbi'd  gentlemen. 

Q.  Were  .'iny  otiier  of  the  Cabinet  officers  present?  A.  I 
flo  not  reoollcct. 

Q.  Did  you  report  th»t  speech?    A.  I  did. 

Q.  What  was  done  with  that  report?  A.  Colonel  Moore, 
the  Prefident's  private  eecretary,  defired  the  privileRi- of 
rerising  if  before'  publication,  and,  in  order  to  expedite 
mattere,  Mr.  Smitli,  Mr.  Sheridan  and  myself  united  in 
the  labor  iif  tr.'iiiacrihiug  it ;  Mr.  Sheridan  transcribed  one 
portion,  ?iJr.  Smith  erne,  aud  I  a  third  ;  .ifter  it  wa?  reyiw^d 
by  Colonel  Moore  it  "as  then  taken  aud  handed  to  tlui 
agent  of  tlie  Associated  Press,  who  took  it  and  telegraphed 
It  over  the  country. 

Q.  Look  at  that  roll  of  manuscript  before  you,  and  say  if 
It  is  a  speoch  of  which  you  tranncribed  a  portion.  A.  I  do 
cot  recognize  an 3'  of  my  handwriting ;  it  is  popsible  that  I 
may  have  dictated  my  portion  to  a  longhand  writer. 

Q.  Who  was  present  at  the  time  writiutrV  A.  Mr.  Smith, 
Mr.  Sheridan  and  Colonel  Moore,  as  I  recollect. 

Q.  Do  you  know  Colonel  Moore's  handwriting?  A.  I 
flo  not. 

Q.  Did  von  send  yonr  report  to  the  ChronicM  A.  Mr. 
Macfarlan,  who  had  engngcd  me  to  report  for  the  Chro- 
nicle, waf  uuM  illiug  to  take  the  revised  speech,  and  de- 
cided to  have  the  speech  as  delivered,  as  he  stated,  with 
all  the  imperforfion.s,  and,  as  he  insisted  on  my  re-writing 
the  speech,  I  did  so ;  it  was  publiehed  in  the  Sunday/  Mom- 
ilia  Chriinide  of  the  yth. 

Q.  Have  vou  a  copy  of  that  paper?    A.  I  have  not. 

Q.  After  that  report  was  published  in  the  Chroniclf  on 
Sunda3' morni.ig  did  you  see  it?  A.  I  did,  and  examined 
it  very  carefully ;  I  hnd  a  curiofity  to  know  how  it  would 
read  under  the  circmastances,  beiiig  a  literal  report,  ex- 
cept of  a  word  changed  here  and  there. 

9.  How  do  you  mean?  A.  Where  the  word  need  would 
e3-identlv  obRCure  the  meaning.  I  niade  the  change;  al- 
though, perliaps,  I  would  not  be  able  ta  point  it  out  just 
now. 

Q.  With  what  certainty  can  .vou  speak  with  reference 
to  the  Chronicler's  report  being  accurBte?  A.  I  thiuk  1 
Could  speak  with  certainty  as  to  its  being  an  accurate, 
literal  report,  with  the  exception  I  have  named;  perhaps 
there  i->  a  word  or  two  ehaneed  hi'rc  and  there. 

Q.  Give  US  an  illiiKtration  of  tliij  change.  A.  My  atten- 
tion was  called  to  the  matter  by  some  correspondent,  who, 
learning  that  the  Chronicle  had  published  averbatim  re- 
port,  hsd  carcfullv  scrutiuir.ed  it,  and  he  wrote  to  tlie 
Chrotii(li>  to  f  av  that  in  one  instance  there  was  no  expres- 
sion used  bv  the  Prceideut  of  "Yon  and  I  h.sve  sought,"  or 
Bomethinc;  of  lliat  kind;  that  ciproeaion  was  corrected  iu 
the  report  I  wrote  out. 

Mr.  CUTLER  here  stated  that  he  was  informed  that 
there  are  two  manuscript  copies  in  the  telegniph  office, 
and  that  Mr.  Tinker  had  given  the  one.  tliat  \vhich  whs 
written  out  at  loogth  aa  a  duplicate,  and  not  the  original 
manuscript  aa  lie  had  suppon^d.  He  would,  theretorc, 
have  to  bring  him  again,  and  he  would  send  for  hiui. 

Cross-examination  by  Mr.  EVAKTS.-Q.  You  were  act- 
ing in  the  employment  of  the  A  Bsociated  Precis?  A.  Yes, 
sir,  in  connection  with  Mr.  Smith. 

Q.  You  were  jointh-  to  make  a  report?  No :  wo  were  to 
report  the  entire  speech— each  of  us— aud  we  then  divided 
to  save  labor  of  transcribing 

Q.  Did  you  take  phonographic  notes  of  the  whole  speech? 
A.  I  did. 

y.  Where   aro   your   phonof^raidiic   notes?     A.  I    have 
searched  for  them  and  cannot  tind  them. 
Q.  At  anv  tim<?  after  you    had   completed   the   phono- 

Saphic  notes,  did  you  traui-lato  or  write  them  out?  A.  I 
d. 

Q.  The  whole?    A.  Yes;  the  whole  speech. 

Q.  Where  is  that  translation  or  written  transcript?  A. 
I  do  not  know.  The  manuserijit,  of  eourre,  was  left  at 
the  ChriDiick  office ;  I  «  rote  it  tor  the  Chronicle  in  full. 

Q.  You  have  never  seen  it  since?    A.  I  have  not. 

Q.  Ha  e  vou  made -carch  for  it?     A.  I  have  not. 

Q.  And  these  two  acts  of  vours,  the  phonographic  report 
and  the  translation  or  writing  out.  is  all  that  you  had  to 
flo  with  the  speech  ?     A.  Tliat  i."  all. 

Q  You  *av  tliat  sub-'erincutlv  vou  read  a  newspaper 
copy  of  the  speech  in  the  Washington  Chroniclef    A.  I 

q'.  Wlien  was  it  that  von  rend  that  newspaper  copy  ? 
A.  The  raorniug  of  the  publication— Siiudav  morning.  Au- 
gust 19. 

Q.  Where  were  you  when  you  road  it  ?    A.  I  road  it  at 


Q.  It  was  from  that  curiosity  that  3-ou  read  it?  A.  I 
rond  it  more  carefully  because  of  that. 

Q.  Had  you  Ixfore  vou  your  phonographic  note?,  or 
your  \vrltiug  transcribed  from  them?    A.  1  h.id  not. 

Q.  And  have  3'ou  never  seen  them  in  couipariron  with 
the  nc»>pap('r  copy  of  tlie  report?    A.  No,  sir. 

Re-direct  examination  by  Mr.  BL'TLRR— Q.  Have  >-ou 
before  vou  a  copv  of  thi-  Stiiulai/  Morning  Chronicle  of 
the  19th  of  August?    A.  I  have. 

Q.  Look  on  tlie  paeo  bifore  yon,  and  see  if  3'Ou  can  find 
the  BPeecli  as  you  reported  it?    A.  I  tind  it  here. 

Q.  Loo'.ing  at  that  speech,  tell  me  whether  you  have 
aii.v  doubt  that  that  is  an  accurate  verbatim  report  of  the 
speech  of  Andrew  .lolinson  on  that  occasion,  and  if  so, 
what  ground  have  you  for  the  doubt. 

Objertions. 

Mr.  EVARTS.— We  object  to  that.  It  is  apparent  that 
the  witness  took  notes  of  this  speech,  and  that  the  notea 
have  been  "  rittenout. 

The3-  are  the  beat  and  most  trustworthy  evidence  of  the 
actual  speech  made.  In  all  public  proceedings  we  are 
entitled  to  that  degree  of  accurac3'  aud  truetu(irtluiiei-B 
«hicli  tlie  nature  of  the  case  demands,  and  wliencver 
papers  of  that  degree  of  authentieity  are  presented,  tlien, 
for  the  first  time,  the  question  i\  ill  arise  v.li.'ihei'  the  evi- 
dence is  competent.  It  is  imposHiblc  to  contend,  on  the 
evidence  of  this  witneta  as  it  now  stands,  that  lie  remem- 
bers the  speech  of  the  President  so  that  he  can  lu'oduce  it 
by  recital,  or  H'i  that  he  can  8a3-  from  memoiTthat  this  in 
the  speech.    What  is  otTered  here? 

The  same  kind  of  evidence,  and  that  alone  which  would 
grovi  out  of  some  person  who  heard  the  Prefident  di  Vict 
the  speech,  and  when  he  subsequently  read  in  the  CJiruni- 
cle  a  report  of  it.  He  wouM  say  that  he  thinks  the  report 
was  a  true  statement  of  tlie  speech.  This  witues-'  has  told 
UP  distinetl3",  tliat  iu  reading  this  speech  from  eurio.-itv,  to 
see  how  it  would  appear  when  reproduced  with  iiu  the  or- 
diuar3'  guarantees  of  aecuracv,  he  had  neither  lii.s  ..iiizinal 
notes  nor  his  v  ritten  transcript,  .ind  that  he  read  the 
newspaper  as  others  would  read  it,  but  ivith  more  care 
from  that  decree  of  euriotity  that  he  had.  Xow,  if  tliia 
matter  is  to  be  regarded  as  importaut,  we  in«ist  that  that 
kind  of  evideuce,giving  a  newspaper  report  of  it  is  not  ad- 
missible. 

Stenography. 

Mr.  BUTLER— There  is  no  question  of  desrees  of  evi- 
dence. \Ve  juiiat  take  the  business  of  the  m  orld  as  we 
find  it,  and  must  not  bus3-  ourselves  and  insict  that  we 
have  wakened  up  a  hundred  years  ago.  The  .-irt  of  steno- 
graphic writing  has  progressed  to  a  point  where  men  must 
rel3-  upon  it  in  all  the  business  of  life.  There  is  not  a  gen- 
tleui.an  iu  this  Senate  who  does  not  rel3'  upo^i  it  everv  da^. 
I'here  is  not  more  than  one  member  of  the  Si'nate  "  ho,  m 
this  trial,  is  taking  any  notes  of  it.  Why?  Because  Sena- 
tors nlv  on  the  hngers  of  the  reporter  who  sits  b3-  my  side, 
to  give  3'ou  a  transcript  of  it,  on  «  hich  j-ou  must  judge. 
Therefore,  iu  ever3'  busiuess  of  this  court  we  rely  ou  ihe 
stenographer.  This  gentleman  says  that  he  has  made  a 
stenograpliic  report  of  that  speech;  that  it'vas  joiuil/ 
made  by  hiiiieelf,  Mr.  Sheridan  and  Mr.  Smith;  that  hi3 
emplovcr  not  tjiing  satisfied  with  tli.it  joint  report,  n  hi'-h 
was  the  President's  utterances  distilled  tlivo'.igh  the 
alembic  of  Colonel  Moore's  critical  diseriiiiioition.  he 
u  rote  out  ivitli  care  an  exaet  literal   trauserij-t   jnier  tho 

fniding  of  liis  emplo3er,  and  for  a  given  pur-.^ose,  :uid  th.'it 
lie  next  day,  having  the  curiosity  to  see  how  the  I'resi- 
dent  of  the  United  States  would  appear  if  imt  to  pap.u-, 
literallv,  he  examined  that  speech  in  the  (Vi/vjio/c,  and 
that  then,  with  the  matter  fi'esh  in  his  mind,  and  luily  a 
few  hour."  intervening,  aud  with  his  attentiou  freshly 
called  to  it,  recognized  it  as  a  correct  coP3". 

Now  the  learned  couu'el  says  that  the  manuscript  is 
the  lieat  e\ideuce.  If  there  were  an\'  evidence  tli.'it  the 
manuscript  had  been  preserved,  perhaps  >ve  inisht  bo 
called  upon  to  produce  it,  iu  pome  technicality  of  li.v  as 
administered  in  a  very  teehnical  mauuer;  b:it  wlio  does 
not  know  tliat  in  the  ordinar.v  course  of  t)u-iiie«s  iu  uoivs- 
pajier  olfiees,  that  after  puch  manuscript  ha?  heen  got 
through  with  it  is  thrown  into  the  newspaper  basket ; 
therefore,  I  add,  upon  that  usual  and  common  iiicidi  nt  of 
the  business  of  life,  this  is  a  question  for  the  u  itness.  Tho 
question  we  ae  discussing  is  this.  Looking  at  tliut  re- 
port, from  vour  kiio  ■.  f  (U'e  I'f  the  reporter  iiavhig  twice 
3vritten  it  o"ut,  aud  ha'ingsecn  it  the  next  morniiiK  with 
j-onr  curiosit3-  awakened,  can  J'ou  tell  the  Senate  ".  hetlier 
that  is  a  coiTect  copy?  Thereupon  the  counsel 
for  the  President  excepts,  and  says  he  caunoU 
How  does  the  learned  counsel  for  the  I'lcsid.  nt  tkiiow 
tliat?  How  does  he  know  that  Mr.  Clephane  is  not  one  of 
those  gentlemen  «  bo  hariiig  once  read  his  speech  can  re- 
peat it  next  dav?  Tlie  question  is  a  plain  one.  I  say,  sir, 
there  is  a  transcript  of  tliat  pjieech.  From  your  kiio'.v  1.  dgo 
of  it,  having  heard  it.  having  \\ritten  it  do"  n  in  short- 
hand, having  re-writJi-n  it  once  for  correction  by  the  Presi- 
dent's Private  Si'crelary,  and  Wving  aeain  re-written  it 
from  vour  notes  for  publication,  then  ha\ing  examined  it 
immediritelv  after  it  was  pulili-bed,  from  all  the^e  sourcca 
of  kiio\\  ledge,  can  von  ssv  that  this  is  a  correct  coiw? 

1  h(-reupon,  tiie  Counsel  for  the  President  savs  fie  cannot. 
1\o\\  ih'vf  he  know  tl1.1t?  How  doe-  W  knou  that  he  can- 
not repent  e^■erv  "ord  of  it?  Thedillicultv  is  tli.it  the  ul)- 
jectioii  does  nit  ap- ly,  and  I  would  content  mysell  with 
that  statement  of  it,  exee)it  that,  once  for  all,  I  propose  to 
jiut  before  the  Sen:ite  an  argument  as  to  the  evidiuoo  of 
stenographic  r,  porting.  Allow  nic  to  ftato.  once  lor  all, 
t»  o  authorities  on  this  point.  I  do  not  intend  to  argue  the 
point  hereafter,  bocauee  I  know  that,  in  doing  eo,  I  ahould 
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be  plaving  into  the  hands  of  that  delay  which  haa  been  s° 
often  attempted  here. 

Precedents. 

In  the  O'Connell  caae,  to  prove  his  speeches  on  that  great 
trial— and  no  trial  was  ever  brouglit  «  ith  more  ehai-pnese 
or  bittcrneKg— the  newspapers  were  iutrudiictd.  coutainins 
■what  purported  to  be  Mr.  (;'Connell's  speeches,  and  ttie 
only  proof  adduced  was,  that  the  papers  liad  been  pre- 
pcrly  stumped  and  issued  from  the  oHice,  the  court  hold- 
ing that  Mr.  O'Connell,  .■\n(n\-ing  thci^e  speeches  to  go  for 
months  without  contradiction,  must  be  held  responsible 
fur  them.  .... 

lu  the  trial  of  James  Watson,  for  high  treason,  the  ques- 
tion arose  ■'  hether  a  copv  might  be  used,  which  was  made 
from  partiallv  olditerated  short  hand  notes,  and  after  ar- 
gument, the  ivituuss  was  allowed  to  produce  a  transcript. 
Sow,  while  thir  authoritv  is  not  exactly  to  the  pomt 
raised  here.  I  de.sire  to  put  it  once  for  all  for  these  ques- 
tions, because  I  heard  the  cross-examination  as  to  the 
merits  of  i'itman's  syateni  of  writing,  and  as  to  the  whole 
eystera  of  stenography  being  an  available  means  of  fur- 
nishing infoniiation. 

Keportorial  Accuracy. 

Mr.  EV.'VKTS— The  learned  manager  is  quite  correct  in 
saving  that  I  do  not  know  but  that  this  witness  can  repeat 
vcrb.stim  tlie  President's  sneerb,  and  when  he  offers  him- 
Belf  as  a  witness  bo  to  do,  I  shall  not  object.  It  is  entirely 
competent  for  tlii-;  person  "ho  has  heard  a  speech,  to  re- 
peat it  under  oath,  he  asserting  that  he  remembers  it  and 
can  do  so,  and  wlunever  Mr.  Clephane  undertakes  that 
feat.it  is  within  the  competency  of  evidence.  Another 
form  of  trustu  orthy  evidence,  is  the  reporter's  notes. 

Whenever  that  form  is  admitted,  and  when  the  witness 
swears  that  he  bilioves  in  his  accuracy  and  competency  as 
B  reporter,  we  shall  make  no  objections  to  that  as  not 
triiBtworthv;but  Mhen  the  leanied  managers  seek  to  evade 
responsibility  and  accuracy  through  the  oath  of  the  wit- 
ness applving  in  either  form,  and  seek  to  put  it  neitlier 
npon  his  present  memory  nor  upon  his  own  mi-moraiidiini, 
but  upon  the  accuracy  with  which  he  has  failid  to  detect 
inaccuracies  in  the  newspaper  report  published  the  sulise- 
Qiient  day,  and  thereupon  to  give  credit  and  authenticity 
to  the  newsiiaper  report  upon  his  wholesale  and  general 
Bpprov.-il  of  it,  .then  you  must  contend  that  the  sacred 
ngnt  of  the  freedom  of  speech  is  sought  to  be  invaded 
by  overthrowing  certainly  one  of  the  most  responsible  and 
most  important  protections  of  it,  and  that  the  oath  of 
Bomebcdv  %vho  heard  and  can  rememlier  it,  or  wlio  has 
preserved  the  aids  and  assistances  by  which  he  can  repeat 
It,  must  adhire  in  a  court  of  justice :  and  we  are  not  to  be 
told  that  it  is  tochnical  to  maintain,  in  defense  of  what 
has  been  regarded  as  one  of  the  commonest  and  surest 
rights  in  auv  free  country— freedom  ot  speech— that  when- 
evei  it  is  drawn  in  question,  it  shall  be  drawn  in  question 

00  the  eulcst  and  most  faithful  CTidcnce. 

The  learned  manager  has  said  that  you  are  familiar,  as 
anartof  the  daily  routine  of  your  Congressional  duties, 
with  the  habit  of  stenigraphic  reporting  and  reproduc- 
tion in  the  newspapers,  and  that  you  rely  upon  it  habitu- 
ally, and,  I  may  add,  to  be  habitually  correcting  it.  Cor- 
rection is  the  first  demand  of  every  public  speaker;  cor- 
rection and  revision  when  with  those  reports,  dependant 
upon  the  ear,  upon  the  audden  strokes  of  the  ready  writer, 
may  not  be  tlie  formed  judgment  against  a  man  as  to  «hat 
is  said  tiv  Uini ;  and  now  when  seditiously  this  newspaper 
has  undertaken  tliat  no  such  considerations  "f  .accuracy 
should  be  attorded  to  the  President  of  the  Initcd  States 
in  order  that  that  speech  should  be  spread  bclore  the 
country  witli  all  its  imperfections- 
Mr.  BUlLCIx,  interrupting— I  pray  correction,  sir.  I 
have  not  said  that  I  said  that  the  speech  of  the  President's 
Private  Secretary  should  not  go  to  the  public. 

Mr.  EV ARTS -The  instructions  of  the  editor  were  that 
the  speech  should  be  reported  with  all  its  imperfections  as 
cnugnt  by  the  -shorthand  writer,  without  the  opportunity 
for  that  re\  ision  which  cverj-  public  speaker  at  the  hust- 
ings or  in  tlie  balls  of  debate  demands,  as  a  primary  and 
Lnportant  right.  Whenever,  therefore.  Mr.  Clephane 
ehall  rise  and  speak  from  memory,  swearing  to  his  accu- 
racy, or  «  hen  lie  shall  produce  his  notes  and  transcribe 
— as  in  the  Watson  case— some  foundation  for  the  proof  of 
his  word  in  tliis  case,  will  then  have  been  made. 

Mr.  TiiiKtr  «  a^  .again  called  by  Mr.  HL'TLKl'.,  and  made 
the  foHo'.viug  statement :— Yesterday  when  I  was  called 
npon  the  stand    I  was  attending  to  my  duties  in  the   telo- 

fraph  oflice,  in  tliegallrrv ;  1  liadn't  a  moment's  notice  that 
was  to  bo  called  ;  1  then  telegranhed  to  the  office  for  the 
manuscripts  eoutuinrd  in  the  package  that  w,as  there,  that 

1  had  been  prcvioiisl y  exanuned  about  before  the  managers ; 
These  documents  »- ere  brought  tome  by  a  bo.v  fiom  tlie 
otiice,  and  I  Drought  them  with  me  to  the  stand,  and  last 
night  I  deposited  them  in  the  office  of  the  Sergeant-at- 
Arras,  and  tlii  i  morning  I  brought  one  of  those  packages  on 
the  stand  and  opened  it  here,  supposing  it  to  be  the  one  on 
which  I  was  to  be  examined :  but  when  I  saw  the  report- 
ers were  put  to  trouble  about  it,  I  went  to  my  otiice  ivhilo 
Mr.  Clcphauo  was  on  the  stand,  and  I  have  now  got  the 
Bpe<'ch  t(lei;ia;ihed  by  the  Associated  Press  on  the  18th  of 
August,  l^tirt. 

Air.  SIWNliKliY— What  document  was  that  which  Mr. 
Butler  haiulia!  to  you? 

Witness— That  was  one  of  the  documents  on  which  I 
was  examined. 

Mr.  STA.MU;iiY— If  that  is  not  the  speech  of  18th  Au- 
gust— 

.Mr.  UrTLF.R— That  is  the  22d  of  February  speech. 
(Laughter.)    You  will  find  out  what  that  document  is  in 


good  time,  gentlemen.  (Laughter.)  To  the  witucs*— 
Now,  sir,  will  vou  give  me  the  document  I  a-k.d  tor? 
(Document  produced).  Is  this  the  dicument  that  you  sup- 
posed you  were  testifying  about,  then?    A.  Yes,  sir. 

Q.  Do  vou  give  the  same  testimony  about  that? 

Mr.  STANBERY-That  won't  do. 

Mr.  Bl  TLEU— We  will  give  .you  all  the  delay  possible. 
(Laughter.)  To  the  witness— Now,  sir,  w ill  you  tell  us 
whether  this  was  sent  through  the  Aasociati  d  I'refs?  It 
bears  the  marks  of  having  been  sent.  It  is  taken  from  the 
files  of  that  day.  From  the  course  of  business  in  your 
oflice  have  you  any  doubt  of  its  having  been  sent?  A. 
None  whatever, 

Mr.  CARTER,  of  the  counsel,  objected  to  the  witness' 
opinions. 

y.  After  that  speech  was  sent  out,  did  >  ou  see  it  pub- 
lished by  the  papers  as  the  Associated  Press  report?  A.  I 
can't  say  positively  ;  I  think  I  did. 

Q.  Was  that  brought  to  your  otfiee  for  the  purpose  of 
being  transmitted,  w  hether  it  was  or  not?  A.  I  did  not 
personally  receive  it,  but  it  is  among  the  Associated  Press 
despatches  sent  on  that  day. 

James  B.  Sheridan  recalled. 

Mr.  BUTLER— Will  you  examine  that  manuscript  and 
say  if  you  see  any  of  your  handwriting  in  it?  A.  I  see  my 
writing  here. 

Q.  What  is  that  you  have  got  there?  A.  It  is  a  report  of 
the  speech  made  by  the  President  on  the  18th  of  August. 

6,  What  year?    A.  l?6ti. 

Q.  Have  you  ever  seen  Mr.  Moore  write?  A.  A  good 
many  years  ago  when  he  used  to  report  for  tin- .Vi'ie/zwii 
JiitAli'i/encer,  and  I  was  a  reporter  tor  the  Washington 
Union. 

Q.  He  was  a  reporter  also?    A.  Yes,  sir. 

Q.  Are  there  any  corrections  made  in  that  report?  A. 
Yes,  sir. 

Q.  Did  you  see  any  of  them  made?    A.  No,  sir. 

Q.  Is  that  the  manuscript  that  was  prepared  in  the  Pre- 
sident's office?  A.  I  think  it  is ;  I  am  pretty  certain  that 
it  is. 

Q.  No  doubt  in  your  mind?    A.  Not  the  least. 

Q.  Was  the  President  there  to  correct  it?    A.  No.  sir. 

Q.  Then  he  did  not  exercise  that  great  cinsiitotional 
right  of  revision  to  your  knowledge?  A.  Didn't  see  the 
President  after  he  left  the  east  room. 

Q.  Do  poll  know  whether  Colonel  Moore  took  any  me- 
nior.anda  of  that  speech?  A.  I  do  not ;  there  was  quite  a 
crowd  there. 

You  pick  out  and  lay  aside,  Bir,  the  portions  that  are  m 
your  handwriting. 

[Witness  selects  a  portion  of  the  manuscript.] 

Q.  Do  you  think  you  have  all  that  is  in  vuur  handwrit- 
ing?   A.  No,  sir. 

Cross-examined  by  Mr.  EVARTS.— Q.  You  have  selected 
the  pages  that  are  in  your  handwriting?  you  ha\  e  them 
before  vou?    A.  Yes,  sir. 

y.  How  large  a  proportion  do  they  make  of  the  whole 
manuscript?    A.  I  could  hardly  tell. 

Q.  Now  was  this  whole  manuscript  made  a?  a  transcript 
from  vour  notes?    A.  This  part  that  I  wrote  out. 

Q.  The  whole  was  not?    A.  No,  sir. 

Q.  Then  it  is  only  the  part  that  you  now  hold  in  your 
hands  that  was  produced  from  the  stenographic  original 
notes  which  you  have  brought  in  evidence  here?  A.  Yes, 
sir. 

Q.  Did  you  write  it  in  yourself,  from  vour  stenograpic 
notes,  following  the  latter  with  your  ears,  or  were  your 
notes  read  to  you  bv  any  other  person?  A.  I  wrote  it  from 
my  own  notes,  reading  my  notes  while  I  wrote. 

d.  Have  you  made  any  sub.sequent  comparison  of  the 
manuscript  now  in  your  hands  with  yosi  sten;  graphic 
notes?    A.  I  have  not. 

Q.  When  was  this  completed  on  vour  part'  A.  Avery 
few  minutes  after  the  speech  was  delivered. 

Q.  What  did  you  do  with  the  raanuscriut  after  you  went 
from  the  Executive  Mansion?  A.  I  hardly  know;  it 
went  from  the  table  just  as  1  wrote  it.  I  am  not  certain 
about  it. 

Q.  And  that  ended  your  connection  with  it?  A.  Yes, 
sir. 

Mr.  EVARTS— It  is  desired  that  you  should  have  your 
original  stenographic  notes  here. 

Mr.  BUTLER— Put  your  initi-.ls  on  them.  One  of  my 
associates  desires  me  to  put  this  question  which  I  suppose 
you  answered  before:— Whether  that  nianuscriiit,  which 
you  have  produced  in  vour  handwriting,  was  a  true  tran- 
script of  your  notes  of  that  speech?  A.  It  was  sir;  I  won't 
sav  it  was  written  out  exactl.v  as  it  was  delivered. 

Q.  What  was  the  change,  "sir,  if  any?  A.  I  don't  know 
that  there  were  anj"  changes,  but  frequently  in  w  ritiug  we 
exercise  a  little  judgment;  %ve  don't  always  write  out  a 
speech  just  as  it  is  delivered. 

y.  Is  that  a  substantially  true  version  of  what  the  Presi- 
dent said?    A.  It  is. 

Examination  of  Francis  H.  Smith. 

Francis  H.  Smith,  sworn  and  examined  by  Mr.  BUT- 
LER—Q.  Mr.  Smith,  are  you  the  oflicial  reporter  of  tho 
House?    A.  I  am,  sir. 

Q.  How  long  have  you  been  so  engaged?  A.  In  the  posi- 
tion I  now  hold,  since  tho  fifth  of  Jauuary,  1S65. 

Q.  How  long  have  you  been  in  tho  business  of  roportingt 
A.  Something  over  eighteen  years. 

Q.  Were  you  employed,  and  if  so,  by  whom,  to  make  a 
report  of  the  Pre.-ident's  speech,  in  August,  186d?  A.  I  wai 
employed  at  the  instance  of  the  Agent  of  the  Associated 
Press— one  of  the  ai-'ent-'. 

y.  Who  aid^■.^  in  that  report?  A.  Mr.  James  O.  Olo- 
phane  and  Mr.  James  U.  Sheridan. 
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Did  you  make  puch  a  report.    A.  I  did. 
..  H:ive  you  got  voiir  notcii?    A.  I  have. 

5.  Here?    A.  Yes,  sir, 

J.  Pruduce  tliem? 

rVVMtuees  produces  notes.]  *      ,,  »  jjj 

b   After  you  had  made  vour  shorthand  report,  what  did 

Tou  do  then?  A.  In  cumpanv  with  .Mr.  Clephane  and  Mr. 
fehcridan,  I  retired  to  cue  of  the  othces  in  the  liiXecutive 
M-insiou,  and  \vrote  out  a  portion  of  my  notes. 

Q.  What  did  the  others  do?  A.  The  others  wrote  ont 
Other  portions  of  the  same  speech.  .  »     . 

Q  What  was  done  with  the  portion  that  yon  wrote?  A. 
It  was  dilivercd  to  Colonel  Moore.  I'rivate  Secretary  9!  the 
President,  sheet  by  sheet,  as  written  by  mc,  for  revision. 

Q.  Ho 'V  cauie  you  to  deliver  it  to  (Jolonel  Moore.'  A.  1 
did  it  at  his  request.  „      ,.  .         j 

y.  What  did  he  do  with  it?  A.  Read  it  over  and  made 
certain  altcrntionii.  ,.,,,.  ,    ■      j       •> 

a  Was  the  President  present  while  this  was  being  done? 
A.  He  waa  not.  <•  *v,„ 

g  Had  Colonel  Moore  taken  any  memoranda  of  the 
speech  to  your  knowledge?  A.  I  am  not  aware  whether 
he  had  or'not.  .  .        ,.         u-  i,  i,„ 

Q  Old  Colonel  Moore  show  you  any  signs  by  which  he 
knew  what  ihe  President  meant  to  say,  so  that  he  could 
correct  his  speech?  A.  He  did  not;  he  stated  to  nie.pnor 
to  tlie  delivery  of  the  speech,  that  he  desired  permission  to 
rcHse  the  manuscript,  simply  to  correct  the  phraseology, 
Hot  to  make  anv  change  in  any  substatial  matter. 

6.  "Will  vou  look,  and  see  if  you  can  hnd  any  portion  ot 
your  manuscript  a^  you  wrote  it  there?  A.  After  exa- 
mining it  I  recognize  some  of  it,  sir. 

Q.  Separate  it  as  well  you  can? 
Witne-s  disengages  a  portion  of  the  manuscript. 
6    Have  vou  now  got  the  portions  occiirriug  in  two  dif- 
forJnt  portions  of  the  speech  which  you   wrote  out?    A. 
Yo-i,  sir.  .      .,    ^  •  i«     A 

Q.  Are  there  any  corrections  m  that  manuacriptr  A. 
There  are,  sir,  quite  a  number.  »»*»,„ 

Q.  In  whoso  handwriting,  if  you  know?  A.  In  the 
handwriting  of  Colonel  Moore,  so  far  as  I  see. 

Q.  Have  you  written  out  from  your  notes  Bince  the 
etecch?    A.  I  have.  „,        .  ■  x 

y.  Is  that  it  as  it  is  written  out?  [Showing  manuscript 
to-itness.]    A.  It  is.  ^    o     »    t^  • 

Q.  Is  that  a  correct  tr.anscnpt  of  your  notes?  A.  It  is, 
with  two  uni.uportant  corrections. 

Q.  Do  vou  ]omember  what  they  were?  A.  In  the  sen- 
tence, "I  could  embrace  more  by  means  of  filence  by  let- 
ting silence  speak,  what  I  should  and  what  I  ousrht  to 
eav,"  should  have  been  "letting  fileiice  sp  ak  and  you 
infer."  The  words  "and  you  infer"  had  l)een  ountted, 
ard  there  was  the  word  "overruliug"  omitted  between  the 

words  "under  Providence."         „    „,  .     ,     . 

Cro^s-exainined  by  Mr.  EVARTS.-Q,  This  last  paper 
which  has  been  shown  you  is  a  transcript  of  the  whole 
Epeech— of  the  entire  speech?    A.  Yes,  sir. 

Q.  From  your  notes  e.xclusively?  A.  From  my  notes  ex- 
Clnsivelv.  .  ,  .  ^ 

Q.  Have  you  anv  doubt  that  the  transcript  which  you 
made  at  the  Executive  Mansion  from  vour  notes  was  cor- 
rectly made?  A.  I  have  no  doubt  the  transcript  made 
from  mv  notes  at  the  Exeutive  Mansion  waa  substan- 
tially and  correctly  made;  I  remember  that,  having 
learned  that  the  manuscript  was  to  be  revised.  I  took  the 
liberty  of  making  certain  revisions  myself  in  the  language, 
correcting  ungrammatical  expressions  (laughter),  chaug- 
Ing  the  order  of  words  in  sentences,  in  certain  cases,  and 
corrections  of  that  sort.  .  . 

Q.  Those  are  liberties  then  you  took  in  writing  out  your 
own  notes?    Yes,  sir.  . 

Q  Have  you  ever  made  any  examination  to  see  what 
changes  you  have  made?  A.  I  have  not  and  cannot  now 
p  jint  them  out.  ^  ^  .  ^  . 

Q.  Well,  vou  have  made  a  more  recent  transcript  frorn 
your  notes,  did  you  allow  yourself  the  same  liberty  now? 
A.  I  did  nut.  .   ^    , 

Q.  That,  then,  j;ou  consider  a  true  transcript  of  your 
notes?    A.  It  is,  sir. 

Q.  Do  you  report  by  the  same  system  of  sound  phono- 
graphy, as  it  is  called?  A.  I  hardly  know,  sir,  what  sys- 
tem 1  "do  report  with;  I  studied  shorthand  when  I  was  a 
boy.  going  to  school;  the  system  of  phonography  as  then 
published   by    Andrews  &   Boyle;  I   have   inrliidc( 


puDusnea   oy    ^iiiuiuw"  o.^   i_,vj^,  i^- ,  x   nmt    niv...,4Cd  some 
chaugi'S  of  my  own  since  then,  and  made  varinus  changes. 

6  Can  vou  phonographic  reporters  write  out  from  one 
another's  report.?  A.  I  don't  think  any  one  could  write 
o<tmv  notes,  sir,  except  myself.  ,    .  „     .    „    w  u. 

y  Could  you  write  out  anybody  else's?  A.  Probably 
Dot.  unless  written  with  a  very  great  degree  of  accuracy 
and  care.  „  „         ..    , 

Mr.  Clepliane  Recalled. 

James  O.  Clephane  recalled,  and  examined  by  Mr.  BUT- 
LEK.     [Manuscript  shown.] 

Q.  Von  have  already  told  us  that  you  took  the  speech 
and  wrote  it  out,  whether  that  is  the  manuscript  of  your 
writing  out?    A.  It  is.  sir. 

y   lias  it  anv  corrections?    Yes,  in  the  first  line. 

Q  Who  made  those?  A.  I  presume  they  were  made  by 
Colonel  M'lore.    He  took  the  manuscript  as  I  wrote  it. 

y  Was  that  manuscript,  as  you  wrote  it,  a  correct  copv 
of  the  sve  oh  as  made,  sir?  A.  I  can't  say  that  I»adh'-rcd 
as  perfectly  to  the  notes  in  the  report  as  I  did  in  that  of 
the  Chrmufle.  .     .    ^. 

e.  Was  it  substantially  accurate?    A.  It  was,  sir. 
.  Did  vou,  in  :iny  case,  change  the  sense?    A.  Not  at 
Ifll,  sir,  only  the  form  of  expression.  .     ^, 

Q.  The  form  of  expression,  why,  sir?  A.  Oftcntiircs 
When  it  obscured  the  meaning,  to  make  it  more  readaLle. 


Cross-examined  bv  Mr.  EVART3— What  rules  of  chanse 
did  you  prescribe  to  vourself  in  the  deviations  vou  made 
from  vour  stenographic  notes?  A.  As  I  said,  sir,  I  lu^ide 
changes  in  the  form  of  expression.  _ 

y  When  the  moaning  did  not  present  itself  to  you.  a< 
it  sliould,  you  made  it  clear.  A.  I  will  say,  sir.  th.at  M.'. 
Johnson  is  in  the  habit  of  speaking  -    _  ,    ,   .^  .,    , 

Mr.  EVAKTS,  interruptmg-WoU.  sir,  was  that  it,  tliaV 
when  the  meaning  did  not  present  itsL-lf  to  you  as  it 
Ehiuild,  youmade  itcle.ar?    A.  Yes.  sir. 

y.  What  other  rule  of  change  did  you  allow  yourself? 
A.  No  other,  sir.  ,„     .    ,,        ■      t 

U.  No  giammatical  improvement?  A.  Yes.  sir;  1  may 
have— very  often  the  singular  verb  was  used  where,  per. 
haps,  the  plural  ought  to  bo.  „     .    ,, 

0.  You  corrected,  then,  the  grammar?    A.  Yes,  sir. 

Q.  Can  you  suggest  any  otiier  rule  that  you  followed? 
A.  I  cannot,  sir. 

Mr.  William  G.  Moore  examined. 

William  G.  Moore,  sworn.— Examined  by  Mr.  BUTLER. 

y.  What  is  your  rank,  fir?  A.  I  am  a  paymaster  in  the 
armv,  sir,  with  the  rank  of  Colonel;        ^    x.     ,,..     ,         , 

y.  Wlien  wore  you  appointed,  sir?  On  the  14th  day  01 
Kovember.  1^66.  „     .,  .     ,     .     -v-      - 

y.  Did  you  ever  pay  anybody?  (Laughter.)  A.  I>to,  sir, 
not  with  government  funds,  sir.     (Laughter.) 

y.  What  has  been  vour  duty?  A.  I  have  been  on  duty 
at  the  Executive  Mansion.  ,         .    ^, 

y.  What  kind  of  duty  ?  A.  I  have  been  m  the  capacity 
of  Secretary  for  the  President.  .   ^   .,     .     t 

y.  Were  you  so  acting  before  you  were  appointed.'  A.  I 
was,  sir.  „         .        ^  >- 

y  How  long  had  you  acted  as  Secretary  before  ynu  were 
appointed?  A.  I  was  directed  to  attend  the  i^reoideut  in 
the  luontii  of  November,  1865.  .      ,     ,,    x^.  »    » 

y.  Had  you  been  in  the  array  prior  to  that  time.  A.  1 
had  boon  a  major  and  assistant  adjutant-general. 

Q.  In  the  War  Deartmeuri'    A.  Yes,  sir. 

y.  Mid  you  hear  the  Prosident's  speech  of  the  18th  ol 
August,  18B6?    A.  I  did,  sir.     ,.„     ,     ,^.j       .     . 

y.  Did  vou  take  any  notes  of  it?    A.  I  did  not,  sir. 

y  Look  at  the  manuscript  which  lies  there  before  you, 
and  see  «  hothor  vou  correi-ted  it?  I  don't  care  whether 
you  examined  it  at  all.  Did  you  correct  any  portion  of  it? 
A   Yos,  sir. 

y.  Where  were  the  corrections  made?  A.  In  an  apart- 
moiit  of  tiie  Executive  Mansion. 

y  Who  were  in  the  aopartment  when  you  made  the 
corrections?  A.  Francis  H.  Smith,  James  H.  Sheridan,  and 
James  O.  Clephane,  and,  1  think,  Mr.  Hatlaud,  of  the  As- 
sociated Press.  j,_     Ti      -J     i  u 

y.  Had  you  any  memorandum  from  the  President  by 
which  to  correct  it  ?    A.  None,  sir.  . 

y.  Do  you  claim  to  have  the  power  of  remembering, 
after  hearing  a  speech,  w  hat  a  man  says  ?  A.  I  do  not,  sir. 
y    Didn't   vou   know  that  the   President,  on  that  occa- 
sion, had  been  exercising  his  greater  conatitutional  right  of 
"freedom  of  speech." 

Mr.  Cl'RTIS— That  puts  a  question  of  law  to  the  wit- 
ness.' (Laughter.)  ,...„.•,  j      .     j 
y.  Didn't  you  so  understand  it,  sir?    A.  I  so  undorstooQ 

Mr  '  STANBERY— We  are  to  understand,  then,  that  it 
is  constitutional  to  exercise  freedom  of  speech. 

Mr  BL'TLER— That  it  is  constitutional  to  exercise  it  m 
this  wav,  it  may  bo  constitutional,  I  think,  not  decent. 

y  How  dare  you  correct  the  President's  great  constitu- 
tional right  of  freedom  of  speech,  without  any  memoranda 
to  do  it?    (Laughter.)    A.  The  authority  I  as.sumod. 

y  How  came  you  to  assume  the  authority  to  correct 
this'great  constitutional  right?  A.  It  ii  a  dithcult  question 
to  answer.  .,  .....  »  u- 

6  Why  should  vou  assume  the  authority  to  correct  his 
speech?  A,  My  object  was  as  the  spoech  was  extempora- 
neous,  simply  to  correct  the  language  and  not  to  change 
the  substance.  .  »     a     xi  » 

y.  Did  vou  change  the  substance  m  anyway?  A.  Not 
that  I'm  aware  ol  ,  ,  ,.     _ 

y  Are  there  not  pages  there  where  vour  corrections 
comprise  the  most  of  it?  A.  I  am  not  aware,  sir,  that 
thero  is,  from  a  hasty  examination  I  have  made  any  one 
change,  perhaps  thoro  may  be  a  single  excoiitmn  »  horo  my 
writing  predominates,  there  are  p  lies  wliere  tln're  are  era- 
sures, but  whether  or  not  I  erased  th.uu  1  d  ni't  know. 

y.  Do  you  know  whether  anybody  else  did  so?    A'  No, 


y.  Did  you  do  that  revision  by  direction  of  the  Presi- 
dent?   A.  I  did  not,  sir,  so  far  as  I  roooUect. 

y.  He  did  not  direct  you?    No,  sir? 

y  Hid  you  say  to  Mr.  Smith,  then  and  there,  that  you 
did  it  by  the  direction  of  the  President?  A.  Not  that  I  re- 
member, sir.  , 

y.  You  mean  to  say  that  you  made  these  alterations  and 
corrections  upon  the  very  solemn  occasion  of  this  speech, 
without  any  authority  whatever?    A.  That  is  iny  luipros- 

y.';\fter  you  made  the  revision,  did  you  show  it  to  the 
President?    A.  No,  sir.  ,.    .  ^  ,        .u   .i-k,-».t 

y  Did  you  ever  toll  him  that  you  had  taken  that  liberty 
with  his  constitutional  rights?  (Laughter.)  A.  1  can  t 
recollect  that  I  did.  .       ,. ,  i       -.i   ti,„ 

y  As  vou  corrected  the  paper  what  did  you  do  with  the 
manuFcriot?  A.  The  manuscript  a^  it  was  revised  was 
handed  to  the  agent  of  the  Associated  Press,  who  s.iit  it  to 
the  ollice  that  it  might  bo  published  in   the  afternoon  p.a- 

''y^'Was  it  published  in  the  afternoon  papers?  A.  I  have 
no  doubt  of  it. 
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dp^'t  tm^flilh^HT''''^^T'"■''?'5  *?  ^"'"e  from  the  Pi-cai- 

n    vv*"".","''  *"■•  "  '•"'^ti-d  the  Ad.iociated  Press. 

W.  WastheFaniBspe.-.h  p.ihli^hud  in  the  IiitMiacncerf 

A.  Yes,  sir  '"""'''"  ^^     "  '"  *'"^    E.xeciitivo   Maneioa? 

Q.   Was  it  at  that  time?    A.  It  ivaB  at  that  time. 

Q.  And  seen  by    he  President?    A.  I  i.re.iinie  it  was  sir. 

y.  Did  he  ever  chide  you  or  eiw  vou  hid  done  wroiie  or 
in.»repreBeuted  him  iu  thia  speech-at  all?    A   Ut-  dTd  no^ 

so'^sin"''*""  ^"""^  *°  '^''  ^''^^    "^   "^  '^"s   never  done 

A^\  \i''v^^  vl^h'^'5  ^''••"■''  '''*'  anything  wrong  about  it? 
&..  I  lia\  e  never  heard  lum  flay  eo. 

Oroas-examiiiation  waved. 
ai?H''t'),l^t^nf  ^,P(r^  now  propose  with  your  Honor's  leave 
r  1 .,  1  M°^  ""^  Senate,  to  read  the  speech  as  corrected  by 
Culoiul  Moore,  unless  that  is  objected  to:  I  propose  to  piit 
m  evidence  the  report  of  Mr.  Smith,  the  AVociated  l%eaa 
report,  and  the  report  of  the  Chronicle.    You  a'e  iwa?" 

not  ilv'  t  ','■  ^7'"^'='"  ''0'"f '0'°*'  i"  his  ansv  er  ?hat  we  do 
not  >:iw  the  whole  speech.     Wo   have  now  nil  tlie  vernions 

oht,  ,.f?H''t^°  S.'i°''*'Ml™'I^:v^'''''  "f, ".'«  "•'^°'e  speech .    If  not 
put  L,t!,e  extracts     ^         """  """  '"'  ''"'«"^"e  I  wUl  only 

m""-  i5\.'i'Vr\ri^~^'^^'=h  <*"  yo"  now  offer? 
whTfle  of  it         ^^      ^  ^"'^''^  ^^®  "■'"  ^®'  through  with  the 

Mr.  EVARTS-You  have  proved  by  a  number  ofwit- 
nM.cs  the  vereiou  which  passed  under  Colonel  Moore's 

ol!i^'eVionT,SJ°*T''''"°'^-T-^  ^^'""^  I  ™"8'  ask  that  the 
oujection  must  be  made  in  writing 

Mr.  KVAUrS-Hefore  it  is  made? 

Mr.  BLTLEK-x\o,  sir;  as  it  is  made. 
„r  ,!'a^  ■  ^w ''•o^°P^^""'"S-A»d  the  Bpeech,  as  It  is 
proved  in  Mr,  Smith's  copy  and  Mr.  Sheridan's  copy 
we  re^-ard  as  m  tlie  .shape  of  evidence-the  accuraTy 
of  the  report  to  be  judged  of  as  being  conV-teiit  evf: 
dence  on  the  subject.  The  speech  iS  the  clrouV.L 
we  do  not  und.rrKta,;d  to  be  supported  bv  any  such  evi 
dence.  \Vc  shaU  olijoct  to  that  as  not  bein/  a  it  tenti- 
cally  proved.  The  speech  iu  the  fnmi)enn-r 
seems  to  have  been  overlooked  by  the  honorable 
rnanaRer,  as  it  is  not  Produced.  "^  The  c"°S's 
speech  we  consider  as  not  being  proved  bv  authentic 
Sort;°;-'th"''ri"''*^  to  the  court.  S'he  Btenosrtphic  re? 
ports  ot  the  former,  with  proper  proof  to  support  them. 
fl?»1r"'"'*'  "  competent,  may  be  considered  accurate 
their  accuracy  to  be  subject  of  remark,  of  course,  and  with- 
out desirmg  here  to  anticipate  the  discussion  as  to  whether 
an>  of  the  evidence  that  is  offered  here  with  reference  to 
the  eleventh  article  is  admis.-ible,  and  savius  that  for  the 
purpo.se  of   discussion    iu    the  bodv  of   th  ■    case   we   wiS 

Mr*"  ?.r?n  pp'^'';'"""  *°  'h«  T^^iius  of  the  speeches. 

Mr    r\'i  rr'^^wl^'T'  "'"i^tthe  whole  of  them  read? 

vJ       .'.VA'-If;— Whichever  version  you  wish. 
T.Vii'';     5    '^^^'''"^'''^'''"^"tthem  aU   in   evidence-we 
Will  rc;iii  0Tit\ 

Mr"  'f'|.V-'\Vii^r-'r?^*''  *°  ^f^J^  a  recess  of  fifteen  miniitea. 

fllr  litL  .MIULL  sugRestcd  the  motion  be  modiaed  to 
an  adjournment  until  three  o'clock,  so  as  to  take  up  the 
order  lu  regard  to  the  ticket  system.  He  made  a  mot  ou 
accordingly,  which  was  lost. 

agreed'to^''''''''  """  ^"'  ""  taking  the  recesB.  which  was 

Adjnurnnicnt. 

After  the  recess.  Senator  GRIMES  moved  that  when  the 
mec^t  on^Mof.'i.rnext.''"''''  ^'^J^"^" '""d'^y.   it  adjourn  to 

Senator  DRAKE  eall.^d  for  the  veas  and  nays 
j.^Jj"^'^^  ^'pte  was  taken,  and  resulted  yeas,   19;  nays,  28,  as 

YEAS.-Mesprs.  Buckalew.  Corbett,  Davis.  Dixon,  Ee- 
«nn"  m'Vv^'"  ' '%•  ';'"''"Vr'  "^-"rterHOM,  Hendricks,  Vohn- 
son,  M  Oreery  Nortuu,  Pattersou  (Teun.).  Kaunev  Sa  ils- 
bury,  Triinibull,  Van  Wiukle.  Vickersu  .and  WiUoiiIliii 
r'i;*"fP"~^  V  '^'■?-.^''t'^'^"/-  <'amen.n.  (j.ttell,  Chan.ller, 
cole.  i,onkliug,  Oonness,  Cragui,  Drake,  Eriuiuud-  Ferrv 
Jtrelinghuyseu,  Howard,  Howe  Nfi.iirio  Mnrrill  (\i  :\ 
Morrill  (Vt.),  Nye,  Patter/or'^i "  ll*";  '^.omer"  v  ^,^ 
Smgue,  Stewart,  Thayer.  Tipton,  WiUey  and  Wi'lliania 

The  AiifTHst  Speech. 

I^r?t  t^;;;:l;er^i!.^:f """'  "^"  ^°^-^'--  ^■^^'^  ^^^' 
Jhe'S:;o';'jFiiir^.r.fu^."^"-"^^  '"• "'« ^^---'"^'^  i'^-"- 

The  Cliief  Justice  ruled  that  it  was  not  in  order 

Senator  Coukliug  olfcred  it  originally, 
he  uWi)  riV  1  V"^"^'^"'''""'  I  """•♦'that  the  presiding  officer 
be.  iitliMii/.e,l  toas  ign  a  place  on   Ihefloorof  the  Senate 
to  the  reporter  of  the  Aseoriated  Press.  ocjaie 

Mr.  (Ji  INKI.I.VU-Oue  4ugle  reporter. 

IheChiet  Justice  ruled  that  the  proposition  was  not  in 
orner.  " 

Mr.  EVARTS  asked  Mr  Uutler  what  copies  or  versions 
"•^..V'^   ■■■'','?'.'',*;7/ '  •"'."■•'''''  '"^  considered  in  evidence. 

Mr.  ni  I  l.hR  sa.d  he  cusidered  two  copies  in  c  .i^onrc  ; 
theoneui|uI..  by.Mr.Muithan,ltho  one  v>  hich  had  been 
correeteii  liy  the  President's  private  secretary 

Mr.  EVARTS-Audno  other? 


it*;!'  nH'''^''-?~^''°u°°'"'fcrthe  CAromcfe,  not  becau«a 
Sn/ith'Tn-po^L '"'*'• ''"'  ^  ^"^^  ^^^  ^^'"C  things  in   Mn 

Mr'  nrTf  FK^V^''"  '*  ^1^°'® ''-T?  C«PO'"t'!  yo"  offer? 
partofthJevidence    •'''"^'*''^  "'"  '"'  ^""^   P'^""-'1    ^ 

The  CleTctnnd  Or.itjon. 

I  FK''"fi"\vi^i'-'^'"'°'  "T"""?  ""^^  examined  by  Mr.  RUT- 
oca'VtUm  ''  ^'"''  '^""■'"«?    A.  I  am  a  jburcilist  by 

8'  Wh'T^  "  -^°"''  h"""'?    A.  In  Cleveland,  Ohio 

A.^Th^'ci  ■^;'i!;ndT.i;;;';- '°  ^^^'^^  "^^  °^  '^°  y^"  '^^^^ 

18S?^^A!'ln;';hwei7n7''°'"'  *•"  ^  °'"  *'^  "^  September. 

th*;^  edito?'  TfThi;' w''r'''  ^^""^  *•  I  ^^'  t"""  ""^^  °f 
baVco',;;''o?tiie  h::tei\';,';;re'J  "I'T^^'''  '^°^°-°  ^-°^  ">« 

an^tl.'i'r'epor^er"  '"    ""■  ^  ^'"'-  ''''^  *^«  ^-'^'ance  of 

Q.  Who  i-  he?    A.  His  name  is  Johnson. 
A.  it  was.-  ""''  ''^^'""^  P"Wi6hed  in  the  paper  the  next  day? 

R\-}*^'^  yo"  "  copy  of  it?    A.  I  have. 
[W  itnesB  produced  it.] 

Q.  Have  you  your  original  notes?    A.  I  have  not 
def tr^-ed.'"  '"■'  '^'''^    ^-  ^  •=^°°'"  '^"  =  tUeja"  probably 

r>o?t?'^''A ''rf''fv"J'""  "h^^v  aa  to  the  accuracy  of  vour  n> 
port/  A.  It  n  as  a  verbatim  report,  except  in  portions- » 
part  was  verbatim  and  a  p.art  substAntial  ?""'«"«•  » 

ve?bathrfrmn7h'?;','",L'l'"''V?'V'-''  'l>«  P-'^rts  which  are  not 

fi    J  „1       ."  !^  ""^^^  r.'"c''  '""e?    A.  It  does, 
^y,  atate  wiiether  anything  that  Mr.  Johnson  said  ii  left 

rette^^  J,'?in,Ton?^^''''''  J^hnson-thc  President  or  the 
tcr\'^'  ^"^'^'^^^-I  ™ean  Andrew  last  aforesaid.    (Laiigh- 

TnhnslMuTZ''^!  "'^7'.  ^'^"'''l  °"t  s°°^o  portions  of  Mr. 
Johnson  3  speech,  and  stafes  them  in  a  synoptical  form 
TI^>..^'"'    "">■'''"'«    "f   it    there  a,  hich  is   not  said"'  A 
There    are  words    u.scd  «  hich  he  did  not  use.    In  stating 

V-l  \J-i  "  ""*■  °ot  said. 

t,>.  W  iien  na-  that  report  prepared  ?  A.  It  wag  nrenared 
on  the  evening  of.  the  deliv  ery  of  the  speech.         P'^epaied 

Q.     Id  you  >ee  it  after.it  was  printed?    A.  I  did. 

5^-  \lVi  -^.o'  "^'cr  examine  it?    A.  I  did. 

O.  \V  hat  can  you  say  as  to  the  accuracy  of  the  report 
whenever  the  -vords  are  purported  to  be  given?  A.  lo  the 
best  of  my  rcc.ollectio..  it  was  a -curate.  •     ^-  ^o  tne 

tol,■e?K.!^„^'"■i'"!/"■•'■"'''''^"i'■°  ""-"  s"b..tancn  purports 
words  ^'"''  »nbstance-the  sense  ^^  ithout  tlie 

thS"rer,nrl"5n''Vh°°Pj''r'''  P^^t  a.)d  the  verbatim  part  of 
the  report,  doei!  the  u  hole  together  give  the  siibstiiiiee  of 
rakcM;is'"',;art°"  .-iV  occasion?  }i%  way  ^of  illM:t"ation 
w,,  „  ,  M  '"aV."  ""^'''n  t  you  sot  the  court?  Haven't 
•i  eV'"S'i',''h  ^ttnrney..  len-ral?  Who  is  your  Cluef  Jus- 
n.rfV  }^  uVJJ""- ,^-7:;^'""'\  ''a'-t,oris  that  verbatim  ro. 
port.'  A.  It  18  part  of  tlu' verbatim  report 
.J^-:-'u''''^"-"J-?'"^  ,^}'  "■"•  EN'AKTS -This  newsp.ner 
wl.ic.hyouedit  and  for  which  .vou  report,  wa-Tit  of  the 
^  iV^vn"!  R*"^"  I  r^.^'dcnt,  or  of  opposite  Jpinion  in  poi  ticl? 
A.  It  was  Republican  in  politics  '•■^'-'^ 

st^ndf? 'a. ''-■««.''""  °^  thePresdent  as  you  under- 
Q.  At  what  time  w.as  thi^  speech  made?    A.  On  the  3d 

of  September.,  about  nine  Clock  in  the  eveuin" 

be?orr.en"o''clock.  '°'"""^'^-    ^-  ^ '"i"''  '"^-"  =^  'l-rtcr 
Q.  Was  there  a  large  cro\vd  there?    A.  There  was 
Q.  Consi.ting  of  the  people  of  Clev  d  ii  d'    \     Of  the 

people  of  Cleveland  aud  of  the  surrounding  to^vns' 

th^ia'l'fcroi'^Sea/^rwas!'"'  *'"^  ''"'''^''''  ''^''''  "'"'^ 
R-  ^X^ere  ivere  you?   I  was  on  the  balcony 
O.  \\  ere  you  in  sight  of  the  President?    A   Ve^ 
y.  And  n  hat  conveniences  or  arrangeuieuts  h.id  vou  for 

taking  notes?    A.  I  took  notes  on  mv  knees.  ^ 

abV/ve!^  ^''"'  ^"^  *'"'  ''^'''  ^'■"'"'    ■*•  I*"™™  the  eas 

Q.  At  what  time  that  evening  did  vou   begin  to   writi^ 

oiit  your  notes?    A.  About  eleven  o'clock.   '^^'°  *"   ^"'^ 

o'clock.  ^°"  '^    ^-  "--'t"  t^-n  twelve  and  one 


anH'fonroVloet'ir;  ??■""■  ^"  •'"  ^''^"^^    ^-  Between  throe 
anaioni  oclocK  in  the  iiuirning. 

n,.^rrl^^'°"  ""'';,"'''■  ''>">'Ptical  parts  from  vour  notes 
From  mrno'er''"''"""  "'  the  drift  of  the  .peech?  a! 
N?th?ng'.'  "^^''^  nothing,  you  think,  to  your  notes?  A. 
QH/it  you  did  not  produce  all  that  was  in  the  notes? 
UieVI'jlX'nt'salf  ^■"■•'^^•^  *°  copy  the  substanc!.  oT^^i 
of'it?^  A.  Y^r  ""^  ^caning,  do  you  not ;  that  is  the  drift 
give  t^^e'i'rifn'f 'Z^eh  Y'^"^'  '^  that,  that  you  meant  to 

rc^Alloetion."  ""'  ^""'''^  ""'  °°^'  °"'^''  ^'■'"''    *^-  Not  to  my 

Q.  lla\e  you  ever  looked  to  gee?    A    T  h.iirn   ««♦   »,~ 

pared  the  speech  nith  any  full  report  of  it.  "'^ 
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Q.  Or  with  your  own  notes?  A.  I  did  subsequently  com- 
pare the  aix-ecli  with  notCH. 

9.  Tliia  drift  part?  A.  I  mean  to  eay  that  I  compared 
this  report  with  niv  notes. 

Q.  The  part  that  is  synoptical,  did  you  compare  that  with 
your  Uf'tes?    A.  Vee. 

O.  When?    A.  The  next  day. 

Q.  When  did  your  notes  difappear?  In  the  course  of  two 
weeks?    A.  Tliey  were  not  preserved  at  all. 

Q.  Are  von  sure  that  you  compared  the  report  of  your 
notes  tlie'foUo'viiig  day?    A.  lam.  ,     »   ^.^ 

Q.  Did  yon  destroy  your  notes  intentionally?  A.  I  did 
not. 

Q.  Then  where  are  thev?    A.  I  cannot  tell. 

Q.  Now,  iu  refi'ience  to  the  part  ot  tin.'  apeech  whicn  you 
Bay  voii  reported  verbatim,  did  you  at  any  time,  after 
writfiig  them  out  that  night,  compare  llio  transcript  with 
tlien..tes?    A.  I  did.  „      _ 

Q.  For  the  purpose  of  seeing  that  it  was  accurate  I  A. 
Yes. 

Q.  When  was  that  ?    A.  Next  dav. 

Q.  With  what  Hj-sistanco?  A.  Without  any  assistance, 
to  the  !jest  of  mv  niemorv. 

Q.  Did  vou  (iiidany  cliamre?  A.  T'here  were  some  ty- 
pographical errors  in  the  reading  of  the  proof;  there  were 
no  material  errors. 

Q.  Were  there  no  errors  iu  the  transcript  from  j'our 
notes?  A.  I  did  not  coini'are  tlie  transcript  with  my 
notes;  I  compared  it  aa  jriuted. 

Q.     With  what?     Witli  mv  uote-i. 

Q.  That  was  not  my  question;  ijut  jou  did  compare  the 
gpceeh  as  printed  witli  vour  notes,  and  not  u  ith  the 
transcript?  A.  Vus,  with  my  notes ;  not  with  the  tran- 
script. .     ^, 

Q.  Did  vou  find  that  there  were  any  errors  m  the 
printed  report  as  compared  \vith  the  original  notes?  A. 
There  wore  some  typographical  errors. 

Q.  .Vud  no  otiiers?    A.  Not  that  I  remember. 

Q.  Are  you  prepared  to  say  that  you  compared  the 
printed  paper  next  morning  with  your  phonographic 
notes,  aiid  the  report  in  tlie  printed  paper  was  absolutely 
correct/    A.  They  were  not  phouogia  'luc  notes. 

Q.  What  were  they?  Common  writiug,  written  out  in 
long  hand?    A.  Ye.    sir. 

Q.  Now,  do  you  mean  to  say  that  you  can  write  out  in 
long  liaud.  word  for  ivord,  a  spech  as  it  comes  from  the 
mouth  of  a  speaker?  A.  In  this  instance  I  did  write  out 
portions  of  the  sjieech. 

Q.  I'lien  vou  did  not  even  have  notes  that  were  worth 
making  except  of  a  part  of  the  speech?    A.  That  is  all. 

ti.  .\nd  you  made  the  synopsis  of  the  drilt  as  it  went 
along?    A.  Yes.  ,      , , 

t-i.  How  did  you  select  the  parts  where  you  slionld  re- 
port aecurately  and  the  parts  whero  you  should  give  tlie 
drift?  A.  Whenever  it  was  possible  to  report  correctly 
and  fnU  1  did  so,  and  when  I  was  unable  to  keep  up  I  gave 
tile  i^nbstauee.  Thero  were  times  during  the  speech, 
0"ing  to  tlie  slowue83  with  which  the  speaker  spoke 
when  a  reporter  writiug  in  longhand  was  able  to  keep  up 
with  t!ie  remarks  of  the  President. 

Q.  Then  this  report  was  not  made  by  the  aid  of  steno- 
graphv  or  shorthand?    A.  No.  sir. 

Q.  Did  you  abbreviate  or  write  out  the  words  in  full 
wlu'U  vou  did  write?    A.  I  abbrcviat  d  in  many  instances. 

y.  Do  vou  recollect  them?    A.  I  do. 

Q.  <  'anyou  give  an  instance  of  one  of  your  abbrevia- 
tions?   A.  I  cannot. 

y.  Without  anv  printed  paper  before  you.  how  much  of 
the  President's  speech,  a»  made  at  Cleveland  on  the  3d  of 
September,  can  you  repeat?    A.  None  of  it. 

6.  None  of  it?    A.  None  whatever :  verbatim,  none. 

Q.  Do  vou  think  you  could  give  the  drift  of  some  of  it? 
A.  1  thiuk  I  might. 

Q.  As  vou  understand  it  and  recollect  it?    A.  Yes. 

Q.  1  >o  \  on  mean  it  to  be  understood  that  you  wrote  down 
one  siat;le  seiiteuee  of  the  President's  speech,  word  for 
\\ord.  a.T  it  came  from  his  mouth?    A.  Yes. 

Q.  Point  out  anv  such  sentence?  A.  The  sent-nce  that 
was  read  bv  the  luanager  was  written  out  word  lor  word. 

(i.  Do  vou  mean  to  say  that  any  ten  conseentive  lines  of 
vciiu-  rejiort  iJiiuted  in  your  newspaper,  you  wrote  doiv  n  in 
long  hand,  word  for  word,  as  tbe.v  came  from  the  Presi- 
dent's nioiith?  .\.  I  cannot  tell  how  mueh  of  it  I  wrote 
don  u  at  tliis  distance  of  time;  I  have  the  impression,  hoiv- 
e\er,  that  there  was  ar'  mneli  of  it  as  that. 

Q.  C:in  you  say  anything  more  than  that  you  intended 
to  report.;!?  nearly  ;'a  yon  could  and  as  well,  under  the 
cirennirtanC''S,  without  the  aid  of  short-hand  faculty, 
what  the  President  said?  A.  I  can  say  in  addition  to  that 
rart,  there  are  parts  of  the  speech  which  are  reported  as 
he  said  it. 

Q.  Do  you  sav  so  from  your  present  memory?  A.  From 
in\ memory  of'the  method  with  which  the  notes  were 
taticu. 

q.  What  parts  can  you  so  ptate  to  be  verbatim?  A.  I 
caiinotswear  tliat  they  are  his  absolute  words  iu  all  cases. 
1  >vill  swear  that  it  is  an  accurate  report. 

Q.  Wh  it  do  vou  mean  bv  accurate? 
lint  not  ab-oliue;  I   mean  to  say  that  it  is  a  report  which 
give."  tlie  f-'eiiei'al  form  of  each  sentence  as  it  was  uttered, 
peihap.s  \  arviiig  iu  one  or  t»o  words. 

Q  Vou  mean  to  sav  von  iutcuded  to  report  us  well  as 
you  could,  without  the  aid  of  shorthand  faciliiies?  A.I 
fav,  in  addition,  that  tliere  are  portions  which  are  re- 
ported verbatim. 

Q.  Now,  I  want  vou  to  tell  mo  whether  that  whieh  pur- 
poits  to  be  verbatim  is,  to  your  memorv  and  kiicr.\ledi;e, 
acenratelv  retjorted?  A.  It  is  acciuately  reported;  I  can- 
not fa3  it  is  absolutely  accurate. 


Q.  The  whole  of  it?    A.  Yen. 

Q.  In  reference  to  the  part  of  the  speech  of  which  you 
did  not  profess  to  report  verbatim,  what  assurance  have 
you  that  you  did  not  omit  part  of  thesjieech?  A.  I  endea- 
vored to  report  the  solmtanee  and  meaning  of  the  speech; 
I  cannot  say  that  I  did  ?ive  it  all? 

Q.  What  assurance  have  you  that  some  portions  of  the 
speech  vwre  not  omitted  eutirelv  from  your  Kynoi'tir.il, 
vievr?  A.  I  i-.-as  able  to  report  nearly  every  sentence,  and 
am  conlident  that  I  did  not  fail  to  take  notes  of  any  para- 
graph of  his  speech. 

Q.  That  is  to  ray  you  are  confident  that  nothing  which 
would  have  bcim  a  jiaracraiih  after  it  was  printed  uas 
left  out  by  \'ou?    A.  lie  did  uot  speak  iu  paragraphs. 

Q.  You  say  you  are  sure  you  did  not  leave  out  what 
woulij  bo  a  paragraph;  did  you  Icave'ont  uliat  would  lie 
half  a  paragraph?  A.  I  endeavored  to  give  tkc  Bubv'taii''e 
of  the  President's  remarks  in  every  subject  tbSit  the  Presi- 
dent took  up. 

(J.  This  synoptical  report  whicb.is  made  out,  was  it  auy- 
thi:ig  but  your  original  notes?  A.  It  was  condensed  from 
them. 

Q.  That  18  tc  say.  your  original  syuoptical  views  as 
written  down  were  again  redoced  in  a  shorter  couipead 
bj' yon  that  night?    A.  Partlv  so. 

Q.  Still  you  think  that  in  that  la«t  analysis  you  had 
the  whole  of  the  President's  speech?  A.  I  ende.ivorod 
to  give  the  meaning  of  it. 

Q.  Can  you  i>reieiid  to  say  that,  in  reference  t^any  of 
that  portion  of  your  report,  it  is  presented  iu  a  shap>ia 
whieh  any  man  should  be  judged  as  coining  from  his  own 
mouth? 

Mr.  BrTLKK--I  object  to  the  question. 

Mr.  EVAKTS— I  ask  of  the  witness  if  he  profe^Bea  to 
state  that  iu  this  synoptical  portion  of  the  printed  speech 
made  by  him  it  is  so  proi'nt.-eii 0,9  to  be  properly  jud^edas 
having  come  from  the  m mth  of  the  speaker. 

Mr.  ItUTLEK— No  objections  to  that. 

Witness—I  cau  only  say  that,  to  the  beat  of  my  belief, 
this  is  a  fair  report  of  what  was  said. 

Q.  In  your  estimation  and  belief?  A.  In  my  estimation 
and  belief. 

Q.  You  speak  of  a  reporter  named  .Johnson,  who  took 
part,  as  I  underatiind  yon,  in  that  business.  What  part 
did  he  take?  A.  Ue,  also,  took  notes  of  what  Mr,  Johnson 
said. 

Q.  Wholly  independent  of  you?  A.  Wholly  independent 
of  rae. 

Q.  And  the  speech,  as  printed  in  your  paper,  wan  not 
from  his  notes?  A.  It  was  made  up  from  mine,  with  the 
assistance  of  his. 

Q.  Then  you  condensed  and  minsled  the  reporter,  John- 
son's, report  and  your  own,  and  produced  this  printed  re- 
sult?   A.  Yes. 

Q.  What  plan  did  Johnson  proceed  on  in  getting  the 
draft  of  etVect  of  the  President's  speech?  A.  Johnson  took 
as  full  notes  as  possible. 

Q.  You  mean  possible  for  him?    A.  Yes. 

Q,  How  much  of  thiit  report  and  how  much  of  that  an- 
alysis or  estimation  of  what  the  President  .said  was  made 
out  of  3'ournote-  and  how  much  of  Johnson's?  A.  When- 
ever .Fohuson's  notes  were  fuller  than  mine  lu^edhiato 
correct  mine. 

Q.  Was  tliat  BO  in  many  iustanoes?  A.  It  was  not  <o  iu 
a  majoritv  of  instances  but  in  the  minority— in  a  consider- 
able minority. 

Q.  Did  Johnson  ivrite  longhand  too?    X.  Yes. 

Q.  What  connection  has  .Johnson  with  you  on  the  paper? 
A.  lie  is  the  reporter  ot  the  paper- 

Q.  Was  there  no  phonographic  reporter  to  take  dvva 
the  speech?  A.  There  was  no  one  for  our  paper;  thero 
were  reporters  present,  1  believe,  for  other  papers. 

Ue-direetby  Mr,  Ui;Ti>ER-Q.  You  have  bein  asked 
about  the  manner  in\\hich.vou  took  the  speO' h ;  were 
tliere  considerable  intorruptioiis?    A.  There  were. 

Q.  Was  there  consiii'rable  bawling  for  the  President? 
A.  There  was  neces.-arv  ba.\liug. 

Q.  Why  necessary?  A.  IJecause  of  the  interruptions  of 
the  croM  d. 

y.  Was  the  crowd  a  noisv  one?    It  was. 

Q.  Were  the  crowd  and  the  Presidont  bandying  epithets? 

Mr.  KV.\UI'ri-Th.!  ipiestion  is  uiiat  was  said. 

.Mr.  UU  TLEU— 1  do  not  adopt  the  language  of  the  coun- 
sel. I  will  repeat  my  onestion  wh.ther  epithets  were 
thrown  back  and  forth  between  the  President  and  the 
crowd? 

Mr.  EVARTS— We  object  to  the  question.  The  question 
is,  what  w  as  said.  Every  one  docs  uot  kuow  what  bandy- 
ing epithets  is. 

Sir.  HI"  rLI> II,  to  the  witness— Do  you  know  what  ban- 
d\  iiigeiuthots  it  ? 

.Mr,  EV A Kl'ri-I  suppose  our  objection  will  be  first  dis- 
posed of. 

Mr.  HLTTLKK— I  bog  your  pardon.  However,  I  will 
wiihdraiv  the  queation.    Mv  proposition  is  this—. 

.Mr.  ES'AUrS-dnterruptini:)— There  is  no  objection  to 
your  \\  ithilrawing  tu"  que-tiou. 

Mr.  lilM  LEU- 1  only  withdraw  my  question  astitho 
meaning  of  a  word  which  oni  of  the  couii.s  1  did  not  uii- 
di-rstand.  (Laugliter.)  In  Lord 'leorge  tioi  don's  case  the 
cries  of  the  crowd  were  allowed  t  >  be  put  in  evidence,  but 
that  que-^tion  preeisel.v  is  not  raised  here,  hi-caiise  I  am  on 
the  point  of  showing  what  was  said  there  liv  ^vav  ol  inter, 
rni'tions.  It  was  asked  w  hether  there  «ere  interiiiptions, 
aid  »  hctlier  there  was  a  crowd,  and  if  the  Piesid -nt 
ttoi>ped  in  his  ppcech  to  throw   back  epithets  at  the  crou  d. 

.Mr.  EVAlM'ti- riio  questions  whieh  .vo  ohj.'et  1 1  w.to 
those  about  the  haadving  ot  epith.-ts  back  aud  fo.th  Ul- 
tween  the  Pre^ideut  and  the  crowd. 
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Mr.  BUTLER— I  will  put  it  in  another  form.  Q.  What 
■tras  .said  h\  th"  crowd  to  the  President  and  b.v  the  Presi- 
dent to  the' crowd?  A.  The  President  was  frequently  in- 
terrupted by  cheers,  hinaes  and  cries  from  those  opposed 

Mr.  IsaTLER-You  have  a  right  to  refreBh  your  me- 
mory by  any  memorandum  or  copy  of  a  memorandum 
mad  J  bv  von  at  the  time. 

Mr  EV'AK TS— No.  Not  by  any  copy  of  memorandum. 

Mr.  1{L'T1.,ER— Yes.  Anv  copy  of  memorandum  which 
you  know  to  be  a  copy  made  at  the  time. 

Mr  E\'A1:TS— We  do  not  regard  a  newspaper  aa  a  me- 
morivudiiiii.  „  ^         ...      .,,   . 

Mr.  BUTLER— Well,  we  may  as  well  have  that  settled, 
becauee  when  a  man  eavs  I  wrote  down  as  best  I  could. 
and  put  it  in  tvpe  within  four  hours  from  that  tinK,  and  I 
know  it  to  be  correct,  I  insist  that  as  a  rule  of  law  that  is 
amemorafidum,  from  which  the  witness  may  refresh  Ins 
recollection.  .  .  ,  r        ^-  , 

Mr  EVAUTS— This  witness  is  to  speak  from  hie  recol- 
lection, if  lu;  can.  If  he  cannot,  he  is  alion  ed  accordiuely 
to  rt  freh  his  memory  by  the  memorandum  which  he 
mado  at  the  time.  ,      ,         ,       ,  , 

Mr  m  TLEIl-I  deny  that  to  be  the  rule  of  law.  He 
may  refrei*li  liis  memory  by  any  memorandum  which  he 
knows  to  be  correct.  .     :.    „      „  ^,      ^         j 

The  Chief  Justice  required  Mr.  Butler  to  reduce  his 
que^ti'in  to  writing.  ,       ,  ^.  .•      »         ■»• 

Mr.  BUTLER  having  reduced  the  question  to  writing, 
put  it  to  the  witness  in  this  form  :— I  desire  you  to  refresh 
your  recollection  from  any  memorandum  made  by  vou  at 
or  mar  the  time,  and  then  state  what  was  said  by  the 
crowd  to  the  President,  and  by  the  President  to  the 
crowd.  ,  ,  .     ^   .  . 

Mr  EVARTS— That  question  we  have  objected  to. 

The  Chief  Justice  asked  the  withcss  whether  that  was 
a  memorandum  made  by  him  at  the  time? 
Witness— It  is  a  copy  of  a  memorandum   made  at  the 

The  <;hief  Justice— The  witness  has  a  right  to  look  at  a 
paper  wliich  he  knew  to  be  a  true  copy  of  a  memorandum 
made  ^^.t  the  time. 

Mr  BUl'LER,  to  witness— Go  on. 

\Vitn.  B',  readinp  from  the  paper— The  first  inter- 
ruption to  the  I'lvudent  was  -  . 

Ml  ICVARTS-We  understand  the  ruling  of  the  Chair 
to  be  that  the  witne!=s  is  allowed  to  refresh  his  memory  by 
looking  a  memorandum  made  at  the  time,  or  what  i.a  the 
CQiivalent,  and  thereupon  to  state  from  his  memory ;  thus 
refreshed,  wh.^t  the  facts  are,  that  he  might  state  it  trom 
hie  memory,  liut  not  read  from  the  memorandum. 

Ml.  BUTLER  to  witness-Read  it. 

Witness- The  firstinterruption  to  the  President  occurred 
•when  he  referred  to  the  name  of  General  Grant,  and  said 
he  kni-w  that  a  large  number  of  the  crowd  desired  to  see 
Gen  r;il  (irant,  and  to  hear  what  lie  had  to  say, whereupon 
there  nere  clieera  fur  General  Grant,  and  the  President 
•went  in;  the  next  interruption  occurred  when  he  referred 
to  the  object  of  his  visit,  and  alluded  to  the  name  of  Ste- 
phen A.  Douglas;  there  were  then  cheers  :  tlie  next  cries 
of  interruption  occurred  at  the  time  the  President  used 
this  UmKuage:  -"1  was  placed  on  the  ticket  (nvauin!;  the 
ticket  for  the  Pi esidency)  with  the  distinguished  citi/.eu 
now  no  more,"  whereupon  there  were  cries  of,  "It'n  a 
pitv,"  "too  bad,"  "unfortunate;"  the  President  proceeded, 
**Ves.  T  know  some  of  vou  sav  'unfortunate.'" 

Q.  What  was  tlieu  said  bv  the  crowd?  A.  The  Prc?ident 
went  nn  to  say  "It  was  unfortunate  for  some  that  God  was 

Mr.l;VARTS— (InterruptingWasked  if  the  point  made 
by  the  learned  manager  was  this,  tliat  in  following 
the  examination  of  this  witness  he  could  show  there  were 
Interruptions  for  spaces;  that  is  the  whole  matter  ai  I  un- 
derctaud  it.  Now  the  witness  is  reading  the  Pretideut'g 
speech,  which  is  not  vet  in  evidence. 

Mr  BU  I'LER— .Vnd  as  I  underi-tmd  it,  he  is  not  reading 
the  President's  speech,  but  giving  such  portions  of  it  only 
as  to  show  where  the  interruption  came  in ;  now  when  he 
compares  the  interruptions  with  the  portions  of  the  speech 
whei  ■  he  took  notes  vou  will  see  why  there  was  time  to 
takf  p  ntions  verbatim. 

The  Chief  Justice,  to  witness— Look  at  the  memorandum 
and  then  testifv  from  memorv  at  the  present  time. 

Witness—  I'h'e  next  interruption  that  occurred  was  when 
the  President  remarked  that  if  hia  predecessor  had  lived— 

Mr.  E\  ARTS  The  queation  was,  if  the  interruption, 
their  duration  and  their  cause 

Mr  IJUl'LER-I  beg  your  pardon ;  I  put  the  question, 
end  there  was  no  objection  to  it  -What  did  the  President 
sav  to  the  crowd,  and  what  did  the  crowd  say  to  the  Pro- 
Bident?  Now,  I  want  that.  ^Laughter.)  To  witnoas— Go 
on  and  answer.  j     ^v,  j 

Witness— When  this  remark  was  made  the  crowd  re- 
spond d.  "Never,  never,"  and  gave  three  cheers  for  Con- 
gress ■  the  Precidcnt  went  on  to  say  "I  came  hi;re  as  I  >vai 
passing  along  and  being  called  on  for  the  purpose  of  ex- 
chunging  views "  .         ,,      ,.  j 

The  (Jliief  Justice,  interrupting— Mr.  Manager,  do  you 
understand  that  tlie  witness  is  to  read  the  speech? 

.Mr  HU  rLER-No,  air;  he  is  skipping  whole  paragraphs, 
and  ho  is  only  reading  where  the  inUirruption  came  in. 
To  witness— lust  use  the  latter  words  of  the  President. 

Witness- When  the  President  remarked  that  ho  came 
here  lor  the  purpose  of  a8cert*ining  what  was  wrong, 
there  were  cries  "You  are,"  long  coutmued  cheers. 

The  President  Inquired,  later  in  hU  speech,  who  could 
put  his  finger  on  any  acf  of  the  PrealdentV  deviating  from 
the  risht,  whoreupon  there  were  cheers  and  eountor 
thocrs,  long  continued.    That  cry    was   repeated,   oftoa 


breaking  the  sentences  of  the  President's  into  paragraph^ 
Then  there  were  cries  of  "Whv  not  hang  Jetf  Uavi>if'* 
The  President  responded,  "Why  not  hang  JetT  Davis  J* 
Th.n  there  were  shouts  of  "Down  with  biin,"  and 
other  cries  of  "Hang  Wendell  Phillips."  The  Piesl- 
dent  said  —"Why  not  you  hang  him  f "  The  an- 
swers "Won't  give  us  an  opportunity"— the  Pretideut  theu 
went  on  to  ask,  "Have  vou  not  a  court  and  an  a'toin -jr 
general?  who  is  the  Chief  Justice,  and  who  is  to  tit  on  iiis 
trial?"  (Laughter  in  court).  There  were  then  iiiterru.p- 
tions  by  groans  and  cheers;  he  then  said,  "Call  upou  your 
Congress  that  is  trying  to  break  up  our  government; 
then  there  cries  of  "Liar"  among  the  cr>\vd; 
then  there  was  a  voice  of  "Don't  get  so  mad?"  the 
President  said  "I  am  not  mad ;"  then  thei  o  were 
hisses  and  two  or  three  more  cheers  were  given  for  Con- 
gress; after  another  sentence  of  his,  a  voice  cried  out, 
'^W  hat  about  Moses?"  (Laughter  in  court.)  The  next  in- 
terruption I  recollect  was,  when  the  President  in  luirod. 
"Will  you  hear  nie?"  then  the  criesi  were  taken  up  and 
continued  for  some  minutes;  all  this  time  there  was  great 
confusion— cheers  by  the  friends  of  the  President, and  coun- 
ter cheers  bv  thoseappareutly  opposed  to  him;  the  Presi- 
dent repeated  his  question. asking  tor  the  peciple  to  hear  him 
for  his  cause  and  for  the  Couatitiitiou  of  hi i  country  ;'* 
there  were  then  cries  of  "Yes,  yea !  Go  on ;"  the  next 
sentence  he  inquired  when,  under  any  circumstanee.s,  ha 
had  violated  the  Constitution  of  his  country,  to  which 
there  were  cries,  in  response,  of  "Never,  never,"  and  coun- 
ter cheers ;  the'  ne.xt  interruption  was  when  Mr.  Se^  ard'a 
name  was  mentioned,  and  there  were  cheers  for  .Mr.  So- 
ward;  the  President  said  he  would  bring  Mr,  Seward  be- 
fore the  people;  he  asked  who  was  a  traitor;  there 
were  cries  of  "Thad.  Stevens;"  the  President 
asked,  "  Why  don't  you  hang  Thad.  Stevens  and  Wen- 
dell Pliillipa';"  then  there  were  cheers  and  his-es;  the 
President  proceeded  to  say  that  "having  fought  traitors  at 
the  South,  he  would  tight  them  at  the  iNorth,"  then  there 
were  cheers  and  hisses:  there  were  also  cries  when  the 
President  said  he  would  "do  this  by  the  help  of  the  peo- 
ple;'* there  were  cries  of  "we  won't  give  it ;"  the  inter* 
ruption  continued  in  the  shape  of  cheers,  hisses  and  cries 
of  the  same  sort  throughout  the  speech. 

Mr.  BUTLER— State  whether  these  cries,  cheers  and 
hisses  would  be  continued  so  as  to  make  interruption  last 
for  some  time?    A.  Yes,  frequently,  fur  several  minutes. 

Q.  In  that  time  would  vou  be  able  to  get  up  your  n'port? 
A.  I  was  able  to  make  during  the  most  of  them  a  verbatim 
report  of  what  the  President  said. 
Ke-cross-examination  b}'  Mr.  EV^ARTS. 
Q.  You  made  a  nlemorandum  of  the  time  of  these  inter- 
ruptions?   A.  1  did. 
6.  Of  those  cries  and  hisses?    A.  I  did. 
Q.  Wliile   you    were    doing  that   vou  could,  cateh   itp 
with    the    President's    speech,    could    you.    (Laughter.) 
Now,  have  you  not,  in  each   statoment   you   have  made 
of  these  inti^ruptions,  read  from  the  newspaper  before 
you  ?    A.  I  have  read  from  the  newspaoer ;  1  think  that 
every  one  of  them  was  iu  the  newspaper. 
O.  Are  vou  m't  quite  sure  of  it?    A.  I  am  not  positive. 
Q.  Without  tliat  newspaper,  did  you  recollect  any  of 
those  interruptions?    A.  I  do. 

Q.  All  of  them?  A.  I  should  not  have  been  able  to  give 
them  all  without  the  aid  of  the  memorandum. 

Q.  You  made  a  report  of  those  iuterruptioas  on  your 
notes  ?    A.  Yes. 
6    Of  all  that  the  crowd  said?    A.  Not  of  all. 
R   Why  not  of  all?    A.  I  made  notes  of  all  that  I  was 
able  to  catch. 

(J.  You  made  notes  of  all  that  you  were  able  to  catch 
and  put  down,  and  yet  you  say  you  were  able  to  catch  up 
with  the  I'resident?  A.  I  gave  mv  first  attention  to  keep- 
ing up  with  the  President ;  whenever  there  was  time  to 
put  the  interruptions  down  and  the  cries.  I  did  so. 

Senator  liRI.MES  put  the  following  question  to  the  Vfit- 
ness  in  wr  ting:— 

I  desire  the  witness  to  specify  the  particular  part  of  the 
report,  as  published,  which  was  supplied  by  the  reporter 
Johnson. 
Witness—It  is  impossible  lor  me  to  do  that  at  this  time. 
Mr.  BUTLER— State  whether  any  special  part  of  it  vma 
supplied  by  him,  or  whether  it  was  only  connected  by 
Mr.  Johnson's  notes.  A.  The  report  was  made  out  from 
mv  notes  and  corrected  bv  Mr.  Johnson:  I  cannot  say 
whether  there  were  any  other  sentences  on  Mr.  Johu*on'» 
notes  or  not. 

Q,  State  whether  long  practice  in  reporting  would  cii- 
able  a  person,  bv  long  hand,  to  make  out  a  substantially 
accurate  report?  . 

Mr.  EVARTS— Ask  whether  this  witness  can  do  it? 
Witness— I  have  had  considerable  practice  in  reporting 
in  that  way,  and  can  make  out  a  substantially  accuraU 
report. 

Exanainatioa  of  Daniel  C.  IVIcEwen. 

Daniel  C.  McEwen  sworn  and  examin-d  by  Mr.  BUT- 
LP;R— Q.  What  is  y«ur  profession?  A.  A  short-hand  re- 
porter, 

Q.  How  long  has  that  been  your  profession?  A.  About 
four  or  five  years. 

Q.  Were  you  employed  In  September,  1866,  m  reporunf 
for  anv  paper?    A.  Iwas. 

Q.  What  paper?    A.  'l"he  New  York  WorW. 

t^.  Did  vou  accompany  .Mr.  Johnson  and  the  PresidontiM 
party  when  lk«>y  waJit  to  lay  the  corner-stono  of  the  mono 
ment  in  honor  of  Mr.  nouglas?    A.  I  did.l 

y.  Where  did  yo«  join  the  partof  A.  At  Woet  Point, 
New  York. 
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Q.  How  long  did  you  continue  with  the  party?   A.  Icon- 
tlqucd  i\ntil  it  arrived  at  Cincinnati  on  ita  return. 
Q.  Did  you  go  profess-ionally  as  a  reporter?    A.  I  did. 

Q.  Hmi  you  acconimodiitions  aBsiieli?    A.  I  had. 

Q.  Hadyou  the  cn/ne  of  the  rre:<idcntialcar?    A.  I  had. 

Q.  Were  you  at  Cleveland?    A.  I  waB. 

Q.  Did  viH\  make  a  report  of  the  I'residcnt's  Bpeech  at 
Clovclaiid  fiomtlie  balconv?    A.  I  did. 

^.  How?    A.  Stenographically. 

Have  you  your  notes  here?    A.  I  have. 
Vitnesges  produced  theui.] 

^.  Have  von,  at  iny  request,  copied  them  out  since  you 
llave  been  here?    A.  I  have, 

Q.  Is  this  (handing  a  paper  to   the   witness)  a  copy  of 
them?    A.  It  is. 
^.  Is  it  an  accurate  copy  from  your  notes?.    A.  It  is. 

iQ.  How  accurately  are  your  notes  a  representation  of 
the  speech?  A.  My  notes  I  consider  verv  accurate  so 
far  as  I  took  them  ;  some  few  sentences  in  the  speech  were 
left  out  by  contusion  in  the  crowd,  but  I  have  in  those 
Cases  in  my  transcript  inclosed  in  brackets  the  parts  about 
^phich  I  am  uncertain. 

•<i.  Wlicre  they  are  not  inclosed  in  brackets,  how  are 
they?    A.  Tliey  are  correct. 

Q.  Was  your  report  published?  A.  I  cannot  say;  I  took 
notes  of  tlie  speech,  and  kuo-.ving  the  lateness  of  the  hour, 
eleven  o'clock  or  after,  and  *hat  it  was  iuiposi'ible  for  me 
to  write  out  a  report  of  the  speech  and  ?end  it  to  the 
paper  I  represented,  therefore  I  went  to  the  telegraph 
ofhce  after  the  speech  wa.-'  given,  and  dictated  some  of  my 
notes  to  other  reporters  and  correspondents,  and  wo  made 
areportuhich  <i  as  given  to  the  Agent  of  the  Associated 
Press,  Mr.  Ciubright. 

Q.  l>id  the  agent  of  the  Associated  Press  accompany  the 
Presideiitialparty  for  the  purpose?    A.  Yes. 

Q,  Wart  it  hie  busluees  and  duty  to  forward  reports  of  the 
apeechea?    5k.  I  supposed  it  to  in;. 

Q.  Hid  you  so  deal  with  hira?    A.  I  did. 

Q.  Have  you  put  down  the  cheers  and  interruptions  of 
tile  crowd,  or  any  portion  of  them?  A.  I  have  nut  down  a 
portion  of  tliem  ;  it  was  impossible  to  get  all. 

Q.  Was  there  not  a  great  deal  of  confusion  and  noise 
there?    A.  A  great  deal. 

Q.  Were  t!ere  expressions  of  ill  feeling  and  temper? 
A.  I  think  there  was. 

Q.  On  tlie  part  of  the  crowd?    A.  Yes,  sir. 

Q,  Hou'  on  the  part  of  the  President?  A.  I  consider  that 
he  was  a  little  excited. 

Q.  Was  anything  said  there  to  him  by  the  crowd  about 
bis  keeping  liis  dignity?    A.  I  have  it  not  in  my  notes. 

Q.  Do  .vou  recollect  it?    A.  I  do  not  rscoUect  it. 

Q.  Was  there  anything  said  about  his  not  getting  mad? 
A.  Yes,  sir. 

Q.  Did  the  crowd  caution  him  about  not  getting  mad? 
A.  The  words  used  were— "Don't  get  mad,  Andy." 

Q.  Did  he  appear  considerably  excited  at  that  moment 
when  they  told  him  not  to  get  mad? 

Mr.  EYARTS  said  that  was  not  a  part  of  the  present  in- 
Qniry. 

Mr.  BUTLER  remarked— I  want  to  get  as  much  as  I  can 
from  this  witness'  memory,  and  as  much  as  I  can  from  his 
notes,  so  with  both  together  we  may  have  a  perfect  tran- 
script of  the  proceedings.  The  alleeation  denied  is  that 
there  was  a  scandalous  and  disgraceful  scene,  the  condi- 
tions being  that  the  counsel  for  the  President  claim  free- 
dom of  speech,  and  we  claim  decency  of  speech.  We  are 
now  trying  to  show  the  indecencv  of  the  occaion, 

Mr.  fiVARTS-I  understand  freedom  of  speech  in  this 
country  to  mean  liberty  to  speak  properly  and  discreetly. 

Mr.  BUTLER— I  regard  freedom  of  speech  in  this 
country  as  freedom  of  the  private  citizen  to  say  anything 
is  a  decent  manner, 

Mr.  EV.\RTS~Yes,  it  is  the  same  thing,  and  who  is  to 
JfTdge  nf  rhe  decency. 

Mr.  BL'TLKK— The  court  before  which  a  man  is  tried 
U}T  violating  the  laws. 
»Mr.  EVARl'S— Did  youever  hear  of  a  man  being  tried 
for  freedom  of  speech. 

Mr.  BUTLER— No,  but  I  saw  two  or  three  who  ought  to 
Kave  been.    (Laughter  in  the  court.) 

^To  the  witness— I  was  asking  you  whether  there  was 
CDnsideral)le  excitement  in  the  manner  of  the  President  at 
the  time  he  was  cautioned  by  the  crowd  not  to  pet  mad. 
A.  I  was  not  standing  where  I  could  see  the  President;  I 
could  not  know  his  manner ;  I  only  heard  the  tone  of  his 
voice. 

Q  Judging  from  what  you  heard  he  seemed  excited?  A. 
1  do  not  know  what  his  manner  is,f  rom  personal  acquaint- 
ance, when  he  is  angry. 

Cross-examiued  by  Mr.  EYARTS.— Q.  Did  you  report 
Qie  whole  of  the  Prefident's  speech?  A.  The  hour  was 
Jatc  and  I  left  shortly  before  he  closed ;  I  do  not  know  how 
long  bef'ire  the  close  of  his  speech. 

Q.  So  that  vour  report  does  not  purport  to  give  the  whole 
a)eech?    A.  No,  sir. 

Q.  From  the  time  that  he  commenced  until  this  point  at 
wliich  you  left,  did  you  report  the  whole  of  his  speech? 
A.  No,  sir;  certain  sentences  were  broken  off  by  the  In- 
trerniptions  of  tlie  cron  d. 

Q.  But  aside  from  the  interruptions  did  you  continue 
tkrough  the  whole  of  the  speech  to  the  point  at  which  you 
teft?    A.  I  did.  .,....< 

Q.  Did  vou  make  a  report  of  it  word  for  word  as  you 
gnppoFcd?    A.  Yes,  sir,  as  I  understood  it. 

Q.  And  did  vou  not  take  word  for  word  the  interrnptions 
^  the  assembly?  A.  I  did  not ;  I  took  tlvo  principle  cx- 
jlamatious;  I  could  not  hear  all  of  them. 

Q.  And  this  copy,  or  transcript,  which  you  produce, 
vben  did  you  make  it?    A.  I  made  that  about  two  weeks 


since ;  after  I  was  summoned  before  the  managers  of  in> 
peachment. 

9.  Can  you  be  as  accurate  or  as  confident  in  the  tran- 
Bcrijit  laken  after  the  lapse  of  two  years,  as  if  it  had  been 
made  recently,  when  the  speech  was  delivered?  A.  I  ge- 
nerally find,  that  when  a  speech  is  fresh  on  my  mind,  I 
write  my  notes  with  more  readiness  than  when  thev  have 
become  old;  but  as  to  the  correctness  of  the  rep'  rt,  I 
think  I  can  make  as  accurate  a  transcript  of  the  uotea 
now  as  I  could  have  done  then. 

Q.  You  have  nothing  to  help  you  when  you  transcribe 
.after  the  lapse  of  time  out  the  notes  before  you?  A.  That 
is  all. 

Q.  And  are  you  not  aware  that  in  phonographic  writing 
there  is  often  obscurity,  from  tlie  haste  and  brevity  of  tha 
notation?    A.  There  sometimes  is. 

Ke-direct  by  Mr.  151  TLER— The  counsel  on  the  other 
side  .asked  the  politics  of  the  Cleveland  Lender.  May  I  ask 
yon  the  polities  of  the  New  York  Worldt  I  have  always 
understood  them  to  be  Democratic. 

Examination  of  Edwin  B.  Stark. 

Edwin  B.  Stark,  sworn  and  examined  by  Mr.  BUTLER— 
Q.  What  ij  your  profession?    A.  I  practice  the  law  now. 

Q.  What  « as  your  profession  in  September,  18(:H?  A. 
I  was  an  editor  in  Cleveland,  and  I  do  more  or  less  of  it 
now. 

Q.  Did  vou  report  the  speech  of  Andrew  .Johnson,  Prp€i- 
dent  of  the  United  States,  from  the  balconv  of  the('lev(v 
laud  Hotel  on  the  night  of  the  3d  of  September,  1866?  A. 
Yes. 

Q.  For  what  paper?    A.  The  Cleveland  ITprald. 

Q.  Did  you  take  short-haud  notes  of  it?    A.  Yes,  I  did. 

y.  Was  it  written  out  by  you  and  published  as  written 
out  by  you?    I  have ;  it  was. 

Q.  Have  you  your  short-hand  notes?    I  have  not. 

Q.  Are  they  in  exifiteuce?  A.  I  suppose  not;  1  paid  no 
attention  to  them,  but  I  suppose  they  were  thrown  into 
waste  basket? 

Q.  Did  you  ever  compare  the  printed  speech  in  the  /Tie- 
ro/'i  with  your  notes  ur  with  the  manuscript?  A.  I  did 
vith  the  manuscript  that  night ;  I  compared  the  printed 
tlipe  with  the  copv  taken  from  my  original  notes. 

Q.  How  did  it  compare?    A.  It  was  the  same. 

Q.  Were  they  slips  of  the  paper  that  was  published  next 
day?  A.  They  were  just  the  same,  with  such  typographi- 
cal corrections  as  were  made  then. 

Q.  Have  you  a  copy  of  the  paper?  A.  A.  I  have  [prt^ 
ducing  it.] 

Q  Can  vou  now  state  whether  this  is  a  substantiallv  ac- 
curate report  in  this  paper  of  what  Andrew  Johnson  said? 
A.  Yes,  sir,  it  is  generally  ;  there  are  some  portions  which 
were  cut  down,  and  I  can  point  out  just  where  these  places 
are. 

Q.  By  being  cut  dov^n,  vou  mean  the  substance  given  in- 
stead  of  the  words?    A.  Yes,  sir. 

Q.  Does  it  appear  in  the  report  what  part  is  substantially 
and  what  part  is  verbatim?  A.  Mot  to  aui'  person  but 
myself. 

To  witness- Point  out  what  part  is  substituted  and 
what  part  is  accurate  in  the  report. 

Witnets-Do  you  wish  me  to  go  over  the  whole  speech 
or  that  purpose? 

Mr.  BLTLER— I  will  for  the  present  confine  mj"s<;lf  to 
such  portions  as  are  in  the  article.  If  mj' learned  friends 
wish  you  to  go  over  the  rest  they  will  ask  you. 

The  witness  commenced  a  little  bi'fue  wnere  the  specifi- 
cation commences  in  the  article  of  iinpoachmeut— I  will 
read  just  what  .Vlr.  Johnson  said  on  that  point. 

Mr.  BUTLER-Do  so. 

Witness— He  said,  "Where  is  the  man  living,  or  the  wo- 
man, or  the  community  whom  I  have  wronged;  or  where 
is  the  person  who  can  place  his  linger  on  one  single  pledge 
that  I  have  violated,  or  one  single  violation  of  the  Consti- 
tution of  my  country ;  what  tongue  do  8  he  speak;  what 
religion  does  he  profess?  lot  him  come  forward  and  I'ut 
his  finger  upon  one  pledge  I  have  violated  ;"  there  were 
several  interruptions,  and  various  remarks  were  made,  of 
which  I  have  noted  one,  because  it  was  the  onlv  one 
that  Mr.  Johnson  paid  auv  attention  to -that  was 
a  voice  said,  "Hang  JetV.  Davis!  hang  JetT.  Davis!" 
The  President— "Hang  Jefl.  Davis!— why  don't  you?" 
There  « ere  then  some  applause  and  interrup- 
tions, and  he  repUid,  "Why  don't  you?"  There 
was  again  applauses  and  interruptions,  and  the  President 
went  on  ;  have  you  not  got  the  coyrts?- have  you  not  got 
the  attorney-general?— who  is  your  chief  justice  ?  "ho 
has  retueed  to  set  at  the  trial?  There  were  then  sorno  in- 
terruptions and  applause,  and  he  said;- 1  am  not  the  pro- 
secuting attorney;  I  am  not  the  jury,  but  1  \v  ill  till  you 
what  1  did  do— I  called  on  your  Congress,  which  is  trying 
to  break  up  the  government;  at  tiiat  point  there  were 
interruptions  and  confusion,  and  there  may  have  been 
words  uttered  there  bv  the  I'rirsident  #hich  I  did  not 
hear,  but  I  think  not;  then  the  President  went  on  to  say 
—but  let  the  prejudices  pass  — . 

Mr.  BL'TLIvU- 'jro  on  to  tho  conclusion  where  you  nr 
ported  accurately. 

Witness  commencing— He  said,  "In  bidding  you  farewell, 
here  to-night,  I  h  ould  ar'k  Ton  with  all  the  pains  that 
Congress  ha#  taken  to  caluminatc  me,  what  has  (uugre^ 
done?  Has  it  done  anything  to  rectoro  the  Union  of  the 
States?  On  the  contrary,  has  it  not  done  everything 
to  prevent  it? — and,  because  I  stand  now,  as  I  did  when 
the  Uebellion  commenced,  I  have  been  denounced  as  a 
traitor.  .Mv  countrymen  here  to-night,  who  has  suffered 
more  than  I?  Who  has  run  greater  risks  than  L"  Who  has 
borne  more  than  I?    But  Congress,   factious,  domiueeriug. 


94 


IMPEACHMENT   OF   ANDREW  JOHNSON. 


tvrannical  OonprefP,  has  undertaken  to  poison  the  minds 
of  the  Aniericaii  peoi'le  and  create  a  feeliuc    against  me." 

60  far  were  Mr.  J.ulm^c.n'd  words;  I  ha\e  com;..leted  the 
eeutence  Ihtc-  in  this  fa  luon;-"tn  consequenee  of  the 
manner  in  wliich  I  liave  distributed  tlie  public  patronage ;" 
t'loee  were  not  Mr.  Johni'on's  wordw,  but  a  condensation  in 
a  sumniarv  u  ay  nf  the  reasons  which  he  gave,  justat  that 
p  lint,  for  tlio  luaHgniug— 

Mr.  EV'AUTci  to  Mr.  Butler— Do  you  propose  to  put 
hem  in?  ,    , 

Mr.  1'.L'T1jEU-Wc  do.  I  obt-erve  in  the  annwer  of  the 
P-eeideut  iliat  objection  is  made  that  we  did  not  put  in  all 
he  Baid,  and  1  mean  to  give  all. 

Mr.  KVAI;TS  cross-examined  the  witness  as  follows:— 

Q.  What  i."  the  date  of  that  newspaper  you  have?  A. 
Sei'teiolier  4,  IbOt;. 

Q.  Did  von  make  a  stenographic  report  of  the  whole  of 
the  I'risidont'B  speech.'    A.  1  did  «  itii  one  exception. 

Q.  What  exception  wa«  thaty  A.  It  was  a  part  of  the 
speech  in  nliirh  he  spoke  about  the  Freedmen's  Bureau; 
it  «-as  in  the  latter  half  of  tlu'  epeech,  soiueivhat  in  the 
dttailp  and  figures  wliich  I  omitted  to  take  down. 

Q.  Did  you  u  rite  down  your  notes  in  full?    A.  .No.  sir. 

Q.  And  you  have  not  now  either  the  notes  or  any  tran- 
script '•{  them?    A.  Onb'  this  in  the  newspaper. 

Q.  Did  you  prepare  for  the  newspapers  the  report  that 
■was  pulilislu-dy    A.  I  did. 

Q.  And  .\ou  prepared  it  on  the  plan  of  some  part  ver- 
batim auil  some  part  condensed?    A.  V'es,  sir. 

y.  What  was  your  rule  of  condensation  and  the  motive? 
A.  1  had  no  detiuite  rule;  but  I  can  give  the  reason  why  I 
left  out  a  part  of  what  was  said  about  the  Frecdman's  Bu- 
reau. 

Mr.  EVAllTS— Thatis  not  condensed  at  all. 

Witness— Yes,  sir;  a  part  of  it  ""as  not  taken,  and  what 
Ididtaiceof  it  was  souie-.v  hat  conden-ed. 

Q.  What  was  your  rule  in  relation  to  what  you  put 
Vrbatim  into  the  report,  and  what  you  condensed?  How 
did  you  determine  wbat  part  you  would  give  one  way 
and  what  part  another?.  A.  Perhaps  I  was  intlnenced 
somewhat  by  what  1  con.-id.red  would  bo  a  little  more 
spicy  or  entertaining  to  the  reader. 

Q.  In  which  interest- in  the  interest  of  the  President  or 
his  opponents:'    A.  1  do  not  kiu'iv  'hat. 

Q.  Oil  which  side  were  you?  A.  1  was  opposed  to  the 
President. 

Q.  But  you  did  not  know  where  you  thought  the  in- 
terest was  w  h  u  you  selected  the  spicy  part?  A.  I  was 
verj'  careful  in  all  those  parts  where  there  was  consider- 
ableexeiteuieot  ill  the  croud,  to  take  down  carefully  what 
the  Pre-ident  said. 

Q.  1  he  part  wliich  the  crowd  was  most  interested  in  yon 
took  do  >n  can  fully?    A.  Yes. 

Q.  \n(\  the  part  which  the  crowd  scenied  to  have  the 
most  interest  m  as  the  part  ia  which  they  made  the  most 
outcry?    A.  Yes,  sir. 

Q.  Arc  you  able  to  say  that  there  is  a  single  expression  in 
that  part  of  your  report  given  substantially  ■Mliicli  was 
used  by  the  I'rtsident,  so  that  they  are  the  words  as  they 
fell  from  his  lips?  A.  No,  sir.  I  think  it  i»  not  the  case 
in  those  particidar  parts  v\  hich  I  condensed,  1  did  so  by 
the  use  in  some  parts  of  my  ou  n  words. 

y.  Was  not  your  rile  of  coudeu.sation  partly  when  tou 
pot  tired  of  willing  oui?  .No,  -ir.  Aj  it  was  getting  on 
betweeii  three  aud  lour  o'clock  ill  tie  morning,  I  was 
directed  to  cut  dnn  u,  aiul  towards  the  h.st  I  did  ao. 

Q.  More  to«  ards  tile  hut  than  in  the  eaily  part  of  the 
speech,  so  as  to  be  ready  to  go  to  press?    A.  Yes,  sir. 

Mr.  EVA Kl'S— We  object  to  this  report  as  uo  report  of 
the  President's  speech. 

Witne^s  ivas  diieeteil  tomark  the  paper  with  his  initials. 

Mr.  liLTLEK-y.  What  are  the  politico  of  the  Cleve- 
land//crrtt'd.?  A.  At  that  time  it  was  what  was  called 
Johnsiin-Republican.  The  editor  of  the  Herald  had  the 
I'ost  Ollice  at  tlu:  time. 

Mr.  P.l  1  LEU  said  he  proposed  to  offer  the  Leader's  re- 
port of  Mr.  .lolm.-on's  speech,   as  sworn  to  bv  Mr.  Hudson. 

Mr.  l-;\'AKlb-  Ihat  weobjeet  to.  The  grounds  of  tlie 
objection  are  m.ade  manife^t,  doubtless,  to  the  observation 
of  the  Chi.  f  .Jll^tlce  and  of  the  Senators,  and  are  greatly 
euhanct  d  .,  hen  u  e  liud  that  the  managers  are  in  posses- 
sion of  tbe  original  notes  of  the  short-hand  writer  of  the 
wh.ile  speech,  and  of  his  transcript  made  therefrom,  sworn 
to  by  lii?u.  \Ve  submit  that  the  substitution  for  that  evi- 
dence of  the  «  hole  speech  thus  authenticated,  the  etate- 
iiient  of  .vlr.  U-  dMui,  as  testitied  to'bv  him,  is  against  the 
first  priuei;  1.  b  .  if  justice  or  of  evidence. 

He  has  not  testifiid  how  much  of  the  report  is  his  and 
how  much  of  it  is  the  reporter,  .lolm.sou'e.  Besides,  it  is 
for  the  gi  eat  part  a  condensed  statement,  directed  bv  cir- 
cumstmces.  1  lie  same  objection  mai' be  made  to  tlie  se- 
cond IJenUil  report. 

Mr.  BL'i'LEl"  said— Ido  not  propose  to  argue  the  ques- 
tion, but  if  we  were  trying  any  otiar  case  ior  6Ub^tantive 
ivords,  would  ifot  this  be  suiiicieut  proot?  1  do  not  prpoose 
to  ^^  ithdraw  the  other  report  of  Mr.  .McKwen. 

I  jiropose  to  put  it  in.  subject  to  be  read  and  comnienteil 
liponby  the  genilenianun  tlieotlierside.aud  propo-e  to  put 
the  other  n'porls  in  also,  so  that  we  cMuhave  all  three  re- 

£0118  the  Post  'iUiee  repoit,  the  llemilili.  an  report  and  the 
lenuicraticreiMHt.  .Mv  natural  leaning  «  ill  lead  me  to  tlii- 
particular  report  as  the  one  "u  ivhiih  1  mean  to  rely.  b. . 
cause  it  is  SH  orn  to  exp?c-.-l\  bv  the  party  as  haviug  been 
written  down  by  him  him  elf,  published  bv  hi, 1. self  and 
corri-eted  bv  himsell ;  aim  1  am  -urpri.-ed  at  the  objectiuii 
Mr.  l':\  AIM'S  N.. thing  can  better  mauife-t  the  so  aul- 
ne.-s  of  the  i.hjectiou  tlKin  the  statement  ol  the  mauagei 
lies  elected  by  prefeieuee  a  repoit  mad- bv  and  throiii;li 
the  agency  of  political  hostility,  and  ou  a  plan  of  condtu- 


sation,  and  on  a  method  of  condensing  another  man's 
notes,  instead  of  a  sworn  report  by  a  phonograplier  who 
took  every  word,  who  brings  his  original  notes  and  a 
transcript  of  them,  and  swears  to  their  accuraC3" ;  and  here, 
d.  liberately  in  the  face  of  this  testimony  aa  to  w  hat  iv  as 
said  tliere  aiitbenticallv  proved,  and  brought  into  court  to 
be.  related,  the  honorable  manager  proposes  to  pre-eut  a 
speech,  with  notes  made  and  published  mi  t!ie  motive 
and  with  the  feelings,  and  under  the  intlueuce,  and  on 
the  method  which  has  been  stated.  We  object  to  it  as 
evidence  of  the  words  spoken. 

Mr.  BUTLEIi— If,  Mr.  President  and  Senators,  I  had 
not  lived  too  long  to  be  astonished  at  anything,  I  should  be 
surprised  at  the  tone  in  which  thisprMpr,  i;iuii  i :  put.  Do 
I  kee}i  back  fiom  these  gen'lemen  aiiyh.jdy'.-.  report.  Do  I 
not  give  them  all  I  can  lay  ray  hands  on.  Shall  I  not  use 
tho  reports  of  my  friends  and  not  those  of  ni.v  enemies, 
when  I  gave  them  the  report  ol  my  enemies  to  eaucel 
those  of  m3' friend-?  Is  all  virtue  and  propriety  conlined 
to  Ueinocratie  reports?  At  one  thne,  I  think.  President 
Johnson,  if  1  recollect  aright,  would  not  have  liked  me 
very  well  to  l"ok  in  the  H'l'rld's  report  for  him,  ai.d  when 
the  change  took  place,  exactly,  I  do  not  know,  therefore,  I 
have  this  report.  Why?  Because  it  is  the  fullest  and 
conipletest  report. 

The  reason  I  did  not  rely  upon  Mr.  McEwen's  rep'  rt  is, 
that  he  testified  ou  the  stand  that  he  got  tired  and  went 
away,  and  did  not  report  the  whole  speech.  Mr.  Stark  and 
Mr.  Mclhven  both  swear  that  thev  left  out  portinns.  I 
could  not,  therefore,  put  these  in.  If  I  did  I  might  be  met 
by  the  objection  that  it  was  not  the  whole  report.  Hera 
are  three  reports,  representing  three  degrees  of  opinion, 
and  we  offer  them  aU. 

Mr.  EVA HTS— Discredit  is  now  thrown  on  the  most  an- 
theiitic  report,  on  account  of  omissions,  and  because  it  is 
a  Democratic  report.  I  did  not  know  b.  ^e  that  the 
question  of  the  authenticity  of  a  stenograph!  report  de- 
pends upon  the  political  opinions  of  the  steuograplier.  We 
submit  that  there  is  no  such  evidence;  no  living  witness 
who  from  memory  can  repeat  the  Presid<'nt'6  speech,  and 
there  is  no  such  authentication  of  n^tesiu  any  case  but 
Mr.  McEwen's.  which   makes  the  public  epeechevidenco. 

Mr.  P.i;i'LEK-I  8h:ill  not  debate  the  matter  further 
than  simply  to  saj;  that  I  have  not  made  any  such  propO" 
eition.  I  think  ti.is  is  an  accurate  report  so  far  as  we  have 
put  it  into  the  article.  It  is  an  accurate  rcjiort,  a  sworn 
report,  and  made  by  a  man  whom  we  can  trust,  and  do 
trust.  The  other  we  think  is  just  as  aecurate,  perliaps. 
That  qupstioa  we  do  not  go  into,  we  simply  put  them  in 
so  that  if  there  is  a  choice  the  President  can  have  tlie 
benefit  of  it. 

The  President  comes  in  here  and  says  in  his  answer  that 
we  \\  ill  not  gi.e  him  the  full  benefit  of  all  he  said,  and 
when  we  take  great  pains  to  bring  everybody  here  who 
made  a  report,  and  '.vheu  we  offer  all  the  reports,  then  ho 
says,  "You  must  take  a  given  i^ne."  So  that  we  answer, 
"We  take  the  one.  but  we  take  the  one  \vhieh  has  tho 
ivhole  speech,"  and  now  to  test  the  question,  ii  the  gentle- 
men \vill  agree  not  to  obiect  to  McEwen's  rep'Ht  because 
it  is  not  a  report  of  the  whole  speech,  I  will  take  that. 

Mr.  E\'.\ltTri— V\'e  will  not  make  that  objection. 

Mr.  Bl'TLEK— Wc  want  it  fully  understood  »  e  put  tn 
Mr.  McEwen's  n;port  of  the  speeeh  as  the  standard  leport, 
and  we  put  in  the  other  two,  so  that  if  the  Prosid  ut  como 
with  w  itnesses  to  deny  the  accuraey  of  the  reiiort.  then  we 
shall  have  the  additional  authentication  of  tlie  other  two 
reports. 

Mr.  EVARTS— The  learned  manager  is  familiar  eiighno 
with  the  course  of  ti  ials  to  know  that  it  is  time  enoii^ti  for 
him  to  brine  in  additional  proof  to  contradict  proof  of  ours 
when  we  make  it. 

Mr.  Bl  TLEIi-Will  you  allow  this  report  to  be  received? 
Do  you  make  any  objection? 

Mr.  EVAKTS— We  object  to  the  two  copies  from  neTB- 
papers 

Mr.  BUTLER- Very  good.  I  asked  that  this  question 
sh.iild  be  decided.  I  want  all  to  go  in,  and  I  offered  the 
whole  three  at  once. 

The  Chief  Justice  said  he  could  not  put  tho  question  In 
all  three  at  once. 

Mr.  BL'TLEK- ThenlwiU  first  offer  the  Z/ca^frr  report 

TheChii'f  Justice— The  managers  ofTi  r  the  rep'rrtniade 
in  the  header  newspaper  as  evidence  in  this  case.  It  ap- 
pears from  the  statement  of  the  witness  that  the  report 
was  not  made  by  him.  but  was  made  by  him  with  the  as- 
sistance of  another  person,  whose  notes  weie  not  produced, 
and  who  is  not  himself  produced  as  a  witness. 

The  Chief  Justice  thinks  shat  that  paper  is  inadmis- 
sible. 

1  he  yeas  and  nays  were  demanded  upon  the  question 
as  to  the  admissibility  of  the  reix:irt  in  the  ClLveland 
Leader. 

The  vote  was  then  taken  and  resulted,  yeas,  35; 
nays,  11,  ag  follows:— 

Yea.s— .Messrs.  Antnon.v,  Cameron,  Cattell,  Ch.and- 
ler.  Cole,  Conkling,  Conne'is,  Cnrliett.  Ciagiu,  Drake, 
Edmunds,  EeriT,  Kesseiiden,  Freliiighuvscn,  Hender- 
son, Howard,  .Johnson,  M  irgan,  .Mur'ill '(.Me.),  .Morrill 
(Vt.),  N'rt  .n,  .N'ye,  Patterson  (N,  H.),  Pomeroy,  Raiiirev, 
Robs,  Bherman,  Sprague,  Stewart,  Sumner,  1  hayer,  i  iji- 
ton.  Van  Winkle    Willev  and  Willia:iis-3.5. 

Nays  Ml•^Brs.  Biick;ile»,  Davis,  Dixon,  Doolittlc,  Fow- 
ler. Hendiclcs,  Howe.  McCreery,  Patterson  (I'euu.), 
Trumbull,  and  Vickers— 11. 

So  the  report  was  admitted  as  evidence. 

Mr.  Bri'LEIt— I  now  offer  the  report  prepared  by  Mr. 
.M    !•;>  en. 

Mr.  EVAUrS— We  make  no  additional  objection. 


IMPEACITMEXT   OF  ANDREW   JOIINSOX. 


Hon.  BENJAMIN  F.  BUTLER. 


(') 


IMPEACHMENT   OF   ANDREW   JOFINSON. 


&5 


Mr.  BUTLER— AVe  now  offer  the  report  in  the  Cleve- 
la.'-l  Il'rald.    Is  tluTC  ohjc  tiuu  t.)  thuty 

Mr.  EVAliTS— It  is  on  th.>  eanip  principle. 

Mr.  Butler  was-:  prud'edint;  to  read  tlie  report  when  it 
was  agreed  that  tliev  phonld  be  all  considered  aa  read. 

On  motion  of  Mr.  lODML'Nnrj,  tlie  Sen:\te,  sitting  as  a 
court  of  impeactiuieut,  adjourned  uutil  to-morrow  at 
twelve  o'clock. 
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Opening-  oC  the  Court. 

At  twelve  o'clock  the  Chair  was  vacated  for  the 
Chief  JListice. 

Proc,lam;itinn  vras  made,  and  the  managers  and 
meniDei-sof  the  Hmise  were  annonnced  as  iij^nal,  the 
former  being  all  present,  as  well  as  the  President's 
counsel. 

Li.  li.  Waldridge's  Testimony. 

After  the  Journal  had  been  read,  L.  L.  Waldridcre 
was  sworn  and  examined  by  Mr.  BUTLER,  and  tes- 
tified as  follows: — 

lam  ashort-hand  writer;  have  been  enfraeredin 
that  business  nearly  ten  years;  have  bad  during  th;it 
time  considerable  e.\perience  in  that  business:  I  bave 
had  experience  during  the  whole  of  tbat  time,  iaclud- 
jng  newspaper  and  outside  reportinj,';  I  have  been 
lately  connected  with  the  Missouri  Democrat,  previous 
to  that  time  the  Missouri  RixiuUican. 

Q.  Do  the  names  of  those  papers  indicate  their  party 
proclivities,  or  are  they  reversed?  A.  Thev  are  re- 
versed; the  Democrat  means  Republican,  ana  the  Re- 
publican  means  Democrat ;  I  was  attached  on  or  about 
the  Stb  of  September,  1SG6,  to  the  Missouri  Democrat; 
I  reported  a  speech  delivered  from  the  balcony  of  the 
hotel  in  St.  Louis  by  Andrew  Johnson  ;  the  speech  was 
delivered  between  eignt  and  nine  o'clock  in  the  even- 
ing: there  was  a  crowd  in  the  streets,  and  also  on  the 
balcony;  also  where  I  was;  I  was  within  two  or  three 
feet  of  the  President  while  he  was  speaking;  I  don't 
know  where  the  President's  party  was;  I  have  no  re- 
collection of  seeing  one  of  the  party  on  the  balcony; 
I  believe  the  President  came  to  answer  a  call  from  the 
crowd  in  the  street  apparently ;  I  know  there  was  a 
very  large  crowd  on  the  street,  and  continual  cries  for 
the  President;  in  response  to  these  cries  I  sujiijose  he 
came  out;  be  had,  sir,  been  received  in  the  afternoon 
by  the  municipal  authorities;  the  Mayor  made  him  an 
address;  he  answered  that  address;  I  reported  that 
fpeech  ;  I  took  every  word. 

Q.  How  soon  was  it  written  out  after  it  was  takeu? 
A.  Immediately,  by  my  dictation;  the  first  part  of 
the  si.eech  previous  to  the  banquet  was  written  out  in 
the  roonis  of  the  Southern  Hotel ;  that  occupied  aiiout 
half  an  hour,  I  should  think;  we  then  attended  the 
banquet,  at  which  speeches  were  made;  immediately 
efter  the  close  of  tlie  bauquet  I  went  to  the  AV;))(6- 
ican  oftice.  and  there  I  dictated  the  speech  to  Air. 
Moniiirhau  and  Mr.  Mcllenry,  two  of  the  attaches  of 
the  Republican  olHce. 

Q.  'i  uere  was  a  banquet  given  to  the  President  by 
the  city?  A.  Yes,  sir;  immediately  after  speakinar 
from  tiie  balcony,  at  that  bauquet,  the  President  made 
a  very  short  address. 

f^.  After  that  speech  was  written  out,  was  it  pub- 
lislied?  A.  Ou  the  next  morning  in  the  Sunday  Re- 
pubeican;  after  it  was  pal)lished  I  revised  the  repul)li- 
calion  by  my  note-;;  immediately  after  the  speecU  was 
puDlished  in  the  SttmlKif  Morning  Republican,  I  went 
down  to  the  D-nuicraL  oflice  in  company  with  mv 
associate,  Mr.  Edwin  F.  Adams,  and  we  very  carefully 
revised  the  speech  fi^r  the  Monday  morning  Democrat; 
it  was  on  the  same  day ;  on  the  siime  Sunday  that  I 
made  llie  revision  :  wlien  I  made  the  revision  I  had 
my  notes ;  I  ci;inpared  the  speech  as  printed  with  those 
notes  at  that  time  and  since  ;  my  recollection  is  that 
there  was  one  or  two  simple  corrections  of  errors  in 
transcribing,  on  the  part  of  the  printer;  that  is  all  I 
remember  ill  the  way  of  corrections;  it  was  a  little 
over  a  year  aL'o;  I  was  summoned  here  by  tlic  Com- 
mittee on  the  New  Orleans  Riot,  I  think;  it  was  a 
little  after  receiving  the  summons  I  hunted  up  my 
notes  and  aarain  m  ide  a  comparison  with  the  speech; 
the  second  comparison  verified  my  correctness. 

Q.  lu  ret-'ard  to  the  i)articularity  of  the  report  whe- 
ther you  were  unable  to  report  so  correctly  as  to  trive 
iuaccuracj  prommciatiou?     A.  Yes,  sir,  1  did  so  in 


many  instances:  I  can't  tell  where  my  original  note^ 
are  now  ;  I  searched  for  them  a  little  after  I  was  suni- 
moiiod  here,  but  I  failed  to  tindthem;  I  had  them  at 
the  time  I  was  examined  before  the  Committee  on  tlie 
>few  Orleans  Riots;  I  have  no  tecollecOioii  of  them 
since  that  time;  I  have  a  copy  of  that  paj)»c.  (Wit- 
ness produces  printed  paper.)    This  is  it,         ^^"-^--w..^ 

Q,.  From  your  knowledire  of  the  manner  in  wliicB'~~ 
you  took  speeches,  from  your  knowledge  of  the  man- 
ner in  which  you  corrected  it,  state  whether  you  are 
enabled  to  say  the  paper  which  I  hold  in  my  hand 
contains  an  accurate  report  of  the  speech  of  the  Presi- 
dent delivered  on  that  occasion.  A.  I  am  able  to  say 
it  is  an  accurate  report. 

Mr.  BUTLER  said  he  proposed,  if  there  was  no  ob- 
jection, to  ofler  the  paper  in  evidence,  and  he  proposed 
to  do  so,  also,  if  there  were  objections.     (Laughter.) 

Cross-examiued  by  Mr.  EVARTS.— Took  down  the 
entire  siieech  from  the  President's  mouth,  word  for 
word,  as  he  delivered  it;  in  the  transcript  from  my 
notes  and  in  this  publication  I  preserved  that  form 
and  degree  of  accuracy  and  completeness;  it  is  allof 
the  speech  ;  no  part  of  it  is  condensed  or  paraphrased; 
it  is  all  of  the  speech;  besides  tlie  revision  of  tlie 
sjjeech  which  I  made  on  the  Sunday  following  the  de- 
livery of  the  speech,  I  made  a  revision  of  it  a  year 
ago,  at  the  time  that  I  was  summoned  before  the  com- 
mittee of  Congress  on  the  New  Orleans  not,  at 
Washington:  I  can't  say  when  that  was;  it  was  over 
a  year  ago;  I  cannot  fix  the  date  precisely  ;  I  was 
then  inquired  of  in  relation  to  the  speech,  and  pro- 
duced them  to  that  committee;  I  was  not  examined 
before  any  other  committee  than  that;  my  testimony 
was  reduced  to  writing. 

Mr.  BUTLER — Was  your  testimony  before  the  New 
Orleans  Riot  Committee  published?  A.  I  am  not 
aware  whe'  her  it  was  or  not. 

Mr.  BL'TLER  then  put  lu  a  copy  of  the  St.  Louis 
Deviocrat'a  report  of  the  President's  speech  in  St. 
Louis,  made  on  September  8,  IS06.  The  speech  was 
read  in  full  by  the  Clerk.  The  most  offensive  por- 
tions are  set  out  in  the  third  specification  of  the  tenth 
.irlicle.  It  contains  a  paragraph  predicting  that  the 
Fortieth  CouL'ress,  constituted  as  the  Thirty-seventh 
Congress,  would  try  to  impeach  and  remove  him  from 
office  on  some  pretense  of  violating  the  Constitution 
or  refusing  to  enforce  some  laws. 

Testiiiioigy  of  J.  A.  Dean. 

Joseph  A.  Dean,  sworn  and  examined  by  Mr.  BUT- 
LEY — I  am  a  reporter ;  1  have  been  in  the  business 
five  years;  lam  a  short-hand  writer;  I  joined  the 
President's  party  when  it  went  to  St.  Louis,  via  Cleve- 
land; I  joined  it  in  Chicago;  I  was  in  the  President's 
party  at  St.  Louis;  I  reported  all  the  speeches  made 
there  ;  I  was  with  the  parly  as  corre.-;pomient  for  th« 
Chicago  Republican;  I  made  the  report  for  the  St. 
Louis  Times;  1  have  a  part  of  my  notes;  there  was 
speaking  ou  the  steamboat ;  I  reported  that  speech  ;  I 
think  it  was  a  speech  in  answer  to  an  address  of  wel- 
come, by  Captain  Leeds,  who  representi  d  a  commit- 
tee of  citizens  which  met  at  Aftou ;  I  made  that  re- 
port in  short-h.-^ud  writing,  and  wrote  it  out;  that 
evening  the  report  was  made  for  the  St.  Louis  Timrs; 
and  reported  for  a  paper  of  strong  Democratic  uol i- 
tics;  I  corrected  the  inaccuracies  of  grammar ;  that  is 
all ;  I  have  !-ince  written  out  from  my  notes  so  far  as 
I  have  notes;  this  paper  is  in  my  hand  writing  from 
my  notes;  it  is  an  exact  transcript  so  far  as  it  goes;  it 
is  an  accurate  report  of  the  speech  as  made  by  An- 
drew Johnson,  wiih  the  exceptions  I  have  mentioned. 

Mr.  STANBERY  to  Mr.  Butler— Is  that  the  steam- 
boat speech? 

Mr.  BL'TLER— No,  it  is  the  speech  from  the  bal- 
cony of  the  Souihern  Hotel. 

Witness— The  first  speech  is  the  speech  at  the  Liii- 
dell  Hotel;  the  other  in  the  speech  at  the  Southern 
Hotel. 

Mr.  BUTLER  to  witness— Take  the  one  at  the 
Southern  Hotel.  So  far  as  that  report  goes,  is  this  an 
accurate  report  of  the  spcecli?  A.  It  is,  but  it  is  uot 
all  here,  because  I  have  lost  part  of  my  notes. 

Q.  Whereabouts  did  it  commence?  A.  The  speech 
commences  in  the  middle  of  a  sentence;  the  fimt 
words  are:— "Who  has  shackles  on  their  limbs  and 
who  are  as  much  under  the  control  and  will  of  Ihair 
masters  as  the  colored  men  who  are  amau'  ipaied." 

Witness  (to  a  Senator) — This  speech  was  mide  at 
the  Southern  Hotel  in  St,  I^onis;  the  speecli  then  goes 
through  as  printed  to  the  end;  I  have  uot  comnnred 
the  transcript  witli  this  paper  (the  St.  Louis  Demo- 
crat). 

Mr.  BDTLER  offered  the  transcript  as  evidence. 
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Cross-esamiued  by  Mr.  STANBBRY— My  report 
was  published  in  the  St.  Louis  Tiines  on  the  Suuday 
fol'.owine;  I  think  the  9th  of  September. 

Q.  How  much  more  time  does  it  require  a  ahort-hand 
writer  to  write  out  his  notes  in  long-hand  than  is  re- 
quirfd  in  lukins  the  notes?  A.  We  generally  reckeu 
the  diflference  in  the  rates  between  long  and  short- 
band  about  six  or  seven  to  one. 

A.  J.'s  Oratorical  Powers. 
Ee-direct  by  Mr.  BUTLER— Do  I  understand  you  to 
Bay  that  the  whole  of  the  speech  was  uublished  in  the 
Times'!  A.  No,  sir,  not  the  whole  of  it;  it  wag  con- 
densed for  publication  ;  it  was  considerably  condensed  ; 
Mr.  Johnson  is  a  tlueut  speaker,  but  a  very  incoherent 
one;  he  frequently  repeats  his  words;  he  is  lautologi- 
cal ;  very  verbose  ;  that  enables  him  to  be  taken  with 
more  ease;  it  is  so  in  my  experience  that  there  are 
Tucu  who,  by  practice  of  long-band  and  by  abbrevia- 
tions, can  follow  a  speaker  pretty  accurately  who 
f-peaks  as  Andrew  .Johnson  speaks;  I  think  they  can 
give  the  sense  of  his  speech  without  doing  him  any 
iniustice. 

"Q.  How  is  it  when  taking  into  consideration  inter- 
I'uptions?  A.  The  reporter  would  have  to  indicate 
the  interruption  ;  be  would  not  write  them  out. 

Q.  BiU  could  he  get  the  sense  of  the  speaker;  A, 
Yes  he  could. 

By  Mr.  STANBERY— A  long-hand  writer,  you  say. 
mav  take  the  sense  and  substance  of  a  speech  :  that  is, 
be  may  take  the  sense  and  substances  as  to  liis  ideas 
of  what  they  are?  A.  Yes,  his  own  view  of  what  the 
speaker  is  saying. 

To  Mr.  Butler— By  dictating  a  report  from  the  notes 
to  another  person  it  can  be  written  out  much  more 
rapidly. 

11.  T.  Cliew  Exainiiiecl. 
Robert  T.  Chew,  sworn,  and  examined  by  Mr.  BUT- 
LER.—I  am  employed  in  the  St.ite  Depariment;  1  am 
Chief  Clerk  in  the  State  Department. 

Q.  It  is  a  part  of  your  duty  to  supervise  commis- 
sions that  are  issued?  A.  A  commission  is  first  written 
out  by  a  person  who  is  called  the  Commission  Clerk 
of  the  department;  it  is  brought  to  nie  and  by  me 
sent  to  the  President;  when  it  is  returned  with  the 
President's  signature  it  is  submitted  by  me  to  the 
Secretary  of  State,  who  countersigns  it;  then  it,  goes 
to  the  Commission  Clerk  for  the  seal  to  be  allixed  to 
it;  when  a  commission  does  not  belong  to  my  dep.irt- 
meut,  if  it  is  for  the  Treasury  it  goeij  to  ihe  Treasury; 
that  is  to  say  the  commissions  of  otticers  of  the  Trea- 
Burv  are  prepared  at  my  department;  for  Comptroller. 
Auditor,  Treasurer,  Assistant  Treasurer,  Autliturs  of 
the  Mint,  Collectors  of  the  Revenue,  etc. ;  for  Secre- 
tary and  Assistant  Secretary  also;  after  they  are  pre- 
pared they  are  sent  to  the  Treasury;  these  belong  to 
my  oltice ;  are  issued  from  my  ollice,  from  the  Depart- 
ment of  State. 

Q.  Have  the  kindness  to  tell  us  whether,  after  the 
passage  of  the  Civil  Tenure  of  Ottice  act.  any  change 
was  made  in  the  commission  of  ollicers  of  yuur  depart- 
ment to  conform  to  ihat  act  ?     A.  There  was. 

C^.  What  was  that  change ;  tell  us  how  the  commission 
ran  in  that  respect  before,  and  how  it  ran  afterwards  ? 
A.  The  lorm  of  the  old  commission  was  "during  the 
pleasure  of  the  President  of  the  United  States  for  the 
time  beiJig."  These  words  have  hren  stricken  out, 
and  the  words  substituted  "subject  to  the  conditions 
prescribed  by  law." 

Q.  Does  tliat  apply  to  all  commissious  ?  A.  It  ap- 
plies to  all  commissions. 

Q.  When  was  thai  change  made?  A.  Shortly  after 
the  passu'je  of  the  civil  Tenure  of  OfHce  a'-t;  I  cannot 
exactly  sav  when  the  first  came  up  making  it  neces- 
sary for  the  Commission  Cleric  to  urepare  a  comrais- 
elon  ;  he  applied  for  instructions  under  that  act;  the 
subject  was  then  examined  at  the  department;  that 
eh  iiige  was  made  after  the  examination  ;  the  case  was 
submitted  by  the  Secretary  to  the  examiner,  and  on 
his  opinion  ihe  ihauge  was  made,  I  think,  by  order  of 
the  SeCTtarv  ;  we  print  our  commissions  on  parch- 
ment from  a  ( i)pper-plate  form;  the  copper-plate  was 
changed  toe  nform;  we  have  blank  forms  ol  the  va- 
rious kinds  of  commissions  issued  by  our  dep.">rtment; 
prior  to  the  passage  of  the  act  of  M  irch  2,  1S67,  being 
the  Civil  Tenure  of  Office  act,  the  commission  to  hold 
office  for  or  duri  112  the  pleasure  of  the  Prenident  for 
the  time  being,  were  all  issued  in  that  form;  after  the 
change  all  commissions  have  been  issued  in  the 
changed  form;  t^uch  changed  commit^sions  have  been 
»igne7l  by  the  President;  there  have  been  no  other 
Cliaiiges  th.tn  what  1  have  mentiimed  down  to  this 
dar;  uo  commission  whatever  to  any  offlccr  has  been 


sent  out  from  the  department  since  the  passage  of  the 
act  except  in  that  chantred  form,  that  I  am  aware  of; 
there  could  not  have  been  any  except  by  accident 
without  my  knowing  it. 

Mr.  BUTLER  put  the  forms  of  commission  in  evi- 
dence. 

Cross-examination  by  Mr.  STANBERY— Q.  The 
old  forms  contained  this  clause,  as  I  understand  it: — 
"The  said  oflicer  to  hold  office  during  the  pleasure  of 
the  President  of  the  United  States  for  the  time  being?" 
A.  Ye",  air. 

Q.  These  words,  you  say,  are  left  out?  A.  Yes,  sir, 
and  these  other  words  are  inserted— "Subject  to  the 
conditions  prescribed  Dy  law." 

Q.  Have  you  ever  changed  one  of  your  plates  or 
forms  so  as  to  inlrodr.ce  in  place  of  what  was  there 
before  these  words— "To  hold  until  removed  by  the 
President,  with  the  consent  of  the  Senate?"  A.  No, 
sir ;  no  commission  has  been  issued  to  the  heads  of 
departments  different  from  those  which  were  issued 
before  the  Tenure  of  Office  act  that  I  am   aware  of. 

Q.  Have  you  a  separate  plate  for  the  commissions  of 
heads  of  departments?  A.  1  cannot  answer  that 
question  ;  I  lecollect  uo  instance  in  which  any  change 
has  been  made  there. 

Mr.  BUTLER — Has  any  commission  been  issued  to 
the  head  of  a  department  since  March  2,  1867?  A.  I 
do  not  recollect  it. 

Mr.  BUTLER— Then  of  course  there  is  no  change. 

Mr.  STAN BERY-Of  course  not. 

To  the  witness— Q.  How  long  have  you  been  chief 
clerk?  A.  Since  July,  1S6G;  I  have  been  in  the  office 
since  July,  1S33;  that  is  thirty-three  years;  in  all  that 
time,  before  this  change,  all  coInmis^'ious  ran  in  this 
way :— "During  the  pleasure  of  the  President  for  the 
time  being." 

Mr.  BUTLER— Do  you  know  Mr.  Seward's  hand- 
writing?   A.  Yes,  sir;"  this  letter  is  signed  by  him. 

Appointments  ami  Keinovals. 

Mr.  BUTLER— I  now  offer  in  evidence  a  list  pre- 
pared by  the  Secretary  of  State,  and  sent  to  the  nian.a- 
irers,  ofall  the  apoointments  and  removals  of  officers, 
"as  they  appear  in  the  State  Department,  from  the  be- 
ginning of  Ihe  uovernraent. 

Mr.  STANBERY-Of  all  officers? 

Mr.  BUTLER-No;  of  all  heads  of  departments.  It 
is  accompanied  with  a  letter  simply  describing  the  list, 
and  whicli  I  will  read.     The  letter  is  as  follows:  — 

'•Hon.  John  A.  Bingham.  Chairman,  <fcc.— Sir:— In  reply 
to  the  note  addrene.  d  to  me  on  the  23d  iust.,  on  the  part  of 
the  House  of  Kepieseutatives,  in  the  matter  of  the  im- 
jieachment  of  the  fresideut,  I  have  the  honor  to  submit 
hoieu  ith  two  schedules.  A  and  B.  Schedule  A  presents  a 
statement  of  all  removals  of  heads  of  di-partments  made 
bv  the  President  of  the  United  States  during  this  session 
of  the  Senate,  so  far  as  the  same  can  be  a-certaiued  from 
the  records  of  the  department,  ttohedule  B  contains  a 
list  of  all  appointments  of  heads  of  departments  at  any 
time  made  by  the  President  with  the  adyice  and  consent 
of  the  Senate,  and  while  the  Senate  was  in  session,  so  far 
as  the  same  appear  on  the  records  of  the  State  Depart- 
ment.   I  liave  the  honor  to  be.  kc. 

"WILLIAM  H.  SEWAKU." 

Mr.  BUTLER  then  put  in  evidence  Schedule  Aa 
being  the  list  of  removals  of  heads  of  department, 
made  by  the  President  at  any  lime  during  the  session 
of  the  Senate,  the  oiily  one  being  that  of  Timothy 
Piokerinii:,  Secretary  of  State,  removed  May  IS,  18(X>. 

Mr.  BUTLER  a.\eo  put  in  evidence  schedule  B, 
being  a  list  of  appointments  oi  heads  of  departments 
mude  by  the  President  at  any  time  during  the  session 
of  the  Senate.  The  list  contains  thirty  appointments, 
extending  from  1794  down  to  ISC.e,  and  are  iirincipally 
the  appointments  of  chief  clerks  to  act  temporarily  as 
heads  of  ilepartments. 

Mr.  BUTLER  to  the  witness— There  are  in  this  list 
thirty  acting  appointments  like  those  of  Mr.  Hunter. 
Mr.  Appleton  and  Mr.  Frederick  W.  Seward.  I  do 
not  ask  the  authority  under  which  they  were  made, 
but  I  !iBk  the  circumstances  under  which  they  were, 
and  what  was  the  necessity  for  making  them,  whether 
it  was  the  absence  of  the  Secretary  or  otherwise?  A. 
The  absence  of  the  Secretary. 

Q.  Has  there  been  in  the  thirty-fonr  years  that  you 
have  been  in  the  deuMrimeui  any  appointment  of  an 
Actin<^  Secretary  except  on  account  ot  the  temporary 
absence  of  the  Secretary?  A.  1  do  not  recollect  any  at 
this  time. 

tj.  By  whom  were  these  acting  appointments  made? 
A.  They  were  mmle  l)v  the  President,  or  by  his  order. 

l^.  Did  tlie  letters  of  autlioi  iiy  proceed  m  most  of 
these  cases  from  the  Prcsideui,  or  Irom  the  heads  of 
deuartmeuts? 
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I^egal  Sparring. 

Mr.  EVARTS  objected,  and  jtiuej  that  the  papers 
themselvers  were  the  best  evidence,  and  must  be  pro- 
duced. 

Mr.  BUTLER  said  that  he  was  merely  askintr  from 
whence  the  papers  were  issued;  wlieiber  they  cnrae 
directly  from  the  head  of  a  department  to  the  chief 
clerk,  "or  came  from  the  President  to  him. 

Mr.  EVARTS— That  is  the  very  objection  we  make; 
the  letters  of  the  authority  are  themselves  the  best 
evidence. 

Mr.  BUTLER— Suppose  there  were  no  letters  of 
authority. 

Mr.  EVARTS— Then  yon  would  have  to  prove  the 
fact  by  other  evidence. 

Jlr.BUTLEK— I  am  asking  whence  the  authority 
proceeded,  because  I  cannot  know  now  to  whom  to 
seud  to  produce  them. 

The  ChieJ  Justice  (to  the  witness)— Is  the  authority 
in  writing? 

Witness— It  is  always  In  writing. 

Mr.  BUTLER— I  put  this  question  to  the  witness: — 
From  whom  did  those  letters  of  which  you  speak 
come? 

Mr.  EVARTS  objected. 

The  Chief  Justice  directed  the  qiisstion  to  be  reduced 
to  writins. 

Mr.  BUTLER  then  modified  it  so  as  to  read:— State 
whether  any  of  the  letters  of  authority  which  you  have 
mentioned  came  from  the  Secretary  of  State,  or  from 
wn*[  other  ufticer? 

Mr.  BUTLER  said— My  object  in  puttine  the  ques- 
tion is,  that  if  he  says  that  ttiey  all  came  from  the  Pre- 
sident, that  will  end  the  inquiry  :  and  if  he  says  that 
they  all  came  from  the  Secretary  of  State,  then  I  want 
to  iend  for  them. 

Mr.  EVARTS— We  object  to  proof  of  authority  other 
than  by  the  production  of  the  writing,  which,  as  the 
witness  has  stated,  exists  in  all  cases. 

Mr.  BUTLER— I  am  not  now  proving  the  authority. 
I  am  endeavoring  to  lind  out  fiuin  what  source  these 
letters  came,  aud  am  following  the  usual  course  of  ex- 
amination. 

Mr.  CURTIS  (to  Mr.  Butler)— Do  you  mean  to  in- 
quire who  signed  the  letters  of  authority? 

Mr.  BUTLEU— I  mean  to  inquire  precisely  whether 
the  letters  came  from  the  Secretary  of  State  or  from 
the  President. 

Mr.  CURTIS— Do  you  mean  by  that  who  signed  the 
letter;  or  do  you  mean  from  whose  manual  posrcsion 
it  came? 

Mr.  BUTLER— I  mean  who  signed  the  letter? 

Mr.  CURTIS— That  we  object  to. 

Mr.  BUTLER— I  do  not  do  it  for  the  purpose  of  prov- 
ing the  contents  of  the  letter,  but  lor  the  purpose  of  its 
identiticfttiou. 

Mr.  EVARTS — We  say  that  the  paper  itself  will  show 
who  signed  it. 

Mr.  BUTLER — The  difliculty  with  me  is  that  unless 
I  take  iiu  hour  in  my  argument,  these  gentlemen  are 
determined  that  I  stiail  never  nave  the  reply  on  my 
proposition.  My  proposition  is  not  to  prove  the 
authority,  nor  to  prove  the  signature,  but  it  is  to  prove 
the  identity  of  the  pajjer.  It  is  not  to  prove  that  it 
was  a  letter  of  authority,  because  Mr.  Seward  .signed 
it,  but  it  is  to  prove  whether  I  am  to  look  for  my  evi- 
dence in  a  eriven  direction  or  in  another  direction. 

The  Chief  Justice  decided  that  the  question  in  the 
form  in  which  it  was  put  was  not  objectionable,  and 
that  the  question  whether  these  documents  were 
eiL'ned  by  tlie  President  would  be  also  conijietent. 

Mr.  BUTi^ER— State  whether  aur  of  the  letters  or 
authority  which  you  have  mentioned,  came  from  the 
Secretary  of  Stale,  or  from  what  other  officer? 

Mr.  CURTIS— I  understand  that  the  witness  is  not 
to  answer  by  whom  they  were  sent. 

Mr.  BUTLER  (Tartly)— I  believe  I  have  this  wit- 
ness. 

The  Chief  Justice— The  Chief  Justice  will  instruct 
the  witness  not  to  answer  at  present  by  whom  they 
were  signed. 

Witness— They  came  from  the  President. 

Mr.  BUTLER— All  of  them?  A.  Such  is  the  nsnal 
rule;  I  know  of  no  exception;  I  know  of  no  letter  of 
authority  to  a  chief  clerk  to  act  as  Secretary  of  State 
that  did  not  come  from  the  President;  I  will,  on  my 
return  to  the  oilice,  examine  and  see  if  there  is  any. 

Mr.  STANBERY— I  see  by  this  list  only  one"  in- 
stance of  the  removal  by  the  President  of  the  head  of 
a  department,  and  that  was  during  the  session  of  the 
Senate,  aud  that  was  an  oarlr  one.  May  13,  ISOO. 
You  know  nothing  of  the  circnmstauces  of  that  re- 


moval? A.  Not  at  all:  I  do  not  know  whether  that 
officer  had  refused  to  resign  when  requested. 

Q.  In  your  knowledge,  since  you  have  been  in  the 
dep.irtment,  do  you  know  of  any  instance  in  which 
the  head  of  a  department,  when  requested  by  the 
President  to  resign,  has  refused  to  resign? 

Mr.  BUTLER  (to  the  witness)— Stop  a  moment;  I 
object. 

The  objection  was  either  sustained  or  the  question 
withdrawn. 

Mr.  STANBERY— Have  yon  ever  examined  the  re- 
cords to  ascertain  under  what  circumstances  it  was 
that  President  Adams  removed  Mr.  Pickering  from 
the  head  of  the  Stale  Department  iu  1800,  when  the 
Senate  was  in  session?    A.  I  have  not. 

Mr.  BUTLER— Do  you  know  that  he  was  removed 
when  the  Senate  was'  in  session  of  your  own  know- 
ledge?   A.  I  do  not. 

Mr.  BUTLER— I  now  offer,  sir,  from  the  ninth  vo- 
lume of  the  works  of  John  Adams,  "The  Little  & 
Brown  edition  by  his  grandxon,  Charles  Frauds 
Adams,"  what  purports  to  be  official  letters  from  Timo- 
thy Pickering,  Secretary  of  State,  to  John  Adams,  and 
from  Mr.  Adams  to  him.  Any  objection?  (To  Mr. 
St;tnberv.) 

Mr.  STANBERY'— Not  the  least. 

Mr.  BUTLER— The  first  one  is  dated  the  10th  of 
May,  ISOS,  pages  53,  54  and  55.  I  offer  them  as  the 
best  evidence  of  the  official  letters  of  that  dete.  I 
have  not  been  able  to  lind  any  record  of  them  thus 
lar.     Anv  objection,  gentlemen  7 

Mr.  STANBERY— Not  at  all.  sir. 

TimotJiy  Pirkerinff's  Removal. 

Mr.  BUTLER  read  a  letter  from  President  Adaras 
to '1  imothy  Pickering.  Secretary  of  State,  dated  10th 
May,  1800,  which  he  said  was  Saturday,  announcing 
that  the  Administration  deemed  a  change  in  the  office 
of  Secretary  of  State  necessary,  and  stating  that  the 
announcement  was  made  in  order  to  give  Mr.  Picker- 
ing an  opportunity  to  resign.  He  next  read  the  reply 
of  Mr.  Pickering,  dated  "Department  of  State,  May 
12,  ISOO,"  stating  that  lie  had  contemplated  a  continu- 
ance in  office  until  the  4th  of  March  following  after 
the  election  of  Mr.  Jefferson,  which  was  considered 
certain,  and  refusing,  from  various  personal  cousider- 
atioiis,  to  resign.  He  then  read  the  letter  of  Presi- 
dent Adams  of  the  same  date,  and  removing  Mr. 
Pickering  from  office. 

Mr.  BUTLER— Now,  will  the  Senate  have  the  good- 
ness to  send  for  the  executive  journal  of  May  13,  ISOn, 
to  be  brought  here?  I  propose  to  show  that  at  the 
B:ime  liour,  on  the  same  day,  Mr.  Adams,  the  Presi- 
dent, sent  the  nomination  to  the  Senate. 

Mr.  STANBEIiY— Do  I  understand  the  honorable 
member  to  say  at  the  same  hour?  Do  you  expect  to 
prove  it? — to  Mr.  Butler. 

Mr.  BUTLER — When  I  come  to  look  at  the  corres- 
pondence I  think  I  am  wrong.  I  thiuK  the  action  of 
the  Senate  was  a  little  precarious.     (Laughter.) 

Mr.  STANBERY'- You  do? 

Mr.  BUTLER— Yes.  sir. 

On  motion  of  Mr.  SHERMAN  it  was  ordered  that 
the  Journal  in  question  be  furnished. 

Mr.  Crcccy  Called. 

Mr.  C.  Eaton  Creecy  recalled  and  examined  by  Mr. 
BUTLER.-  Y'ou  have  boeu  sworn,  I  believe?  A.  Yes, 
sir.     (Paoer  shown  to  wituess.) 

y.  You  told  us  that  you  were  appointed  Clerk  in 
the  Trensury.  .\re  you  familiar  with  the  handwriting 
of  .\ndrew  .Johnson?  A.  lam;  that  is  his  handwrit- 
ing; I  procured  this  letter  from  the  archives  of  the 
Treasury  to-day. 

The  Removal  of  I>Ir.  Stanton. 

Mr.  BUTLER— Just  step  down  a  moment.  Mr. 
President  and  Senators:— It  will  be  remembered  that 
the  answer  of  the  President  to  the  first  article  says  in 
words: — "And  this  has  ever  since  remained,  and  w.^s 
the  opinion  of  this  respondent  at  the  lime  when  he 
was  forced  ae  aforesaid  to  consider  and  d«cide  what 
act  or  acts  should  and  mighl  lawfully  be  done  by  this 
respondent  as  President  of  the  United  States  to  cause 
the  said  Stanton  to  surrender  the  said  office."  This 
respondrnt  was  also  aware  that  this  act  (the  Tenure 
of  Office  act)  was  understood  and  inieiulod  to  be  au 
expression  of  the  opinion  of  the  Congress  by  which 
that  net  was  passed  ;  that  the  power  to  remove  exe- 
cutive officers  for  cause  miL'hl  bylaw  be  taken  from 
the  President,  and  vested  in  him  and  the  Senate 
jointly. 
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Mr.  Bntler  read  further  from  the  articles  the  Pre- 
sident's claim  that  he  had  removed  Stauton  under  the 
Constitution. 

He  then  read  the  2d  section  of  the  Tenure  of  Office 
act  empowerinp;  the  President,  during  a  recess  of  the 
Senate,  to  suspend  civil  oflicers,  except  United  States 
Judges,  for  incapacity,  misconduct,  Jtc,  authorizing 
him  to  designate  a  temporary  successor  to  hold  until 
acted  upon  by  the  Senate,  and  requirine;  him  to  re- 
port such  action  within  twenty  days  from  the  next 
meetmg  of  the  Senate,  with  the  reasons  therefor,  &c.. 
He  also  read  the  eighth  section,  requiring  the  President 
to  notify  the  Secretary  of  the  Treasury  of  such  tem- 
porary appointments  made  without  the  consent  of  the 
Senate.  He  continued: — It  will  be  seen  that  the  Presi- 
^dent  of  the  United  States  says,  m  his  answer,  that  he 
suspended  Mr.  Stanton  under  the  Constitution,  BUS- 
pended  him  indetinitely,  and  at  his  pleasure. 

We  propose  now,  unless  it  is  oli.jecied  to,  to  show 
that  18  false  under  his  own  hand.  I  offer  his 
letter  to  that  effect,  which,  if  there  is  no  objection,  I 
■will  read. 

Mr.  STANBERY,  after  examining  the  letter— We 
Bee  no  inconsistency  in  that  nor  falsehood. 

Mr.  BUTLER— That  is  not  the  (juestion  I  put  to 
you;  I  asked  von  if  von  had  any  objection. 

Mr.  STANBERY— 1  have  no  ol)jection. 

Mr.  BUTLER— The  falsehood  is  not  iu  the  letter;  it 
is  in  the  answer. 

He  then  read  the  letter,  dated  Washington,  D.  C, 
Aug.  14,  18GT,  as  follows:— 

Sir:— In  comrliance  with  the  rcqi^irements  of  the 
eiehth  section  of  the  act  of  (Jongreps  of  March  2.  I«t57,  enti- 
tled an  act  to  regulate  the  teuurt^  of  crrtaiu  civil  otlicus, 
you  are  hereby  uotilied  that,  (in  tlie  I'Jth  in-t.,  the  llou. 
Edwin  M.  Stanton  was  suspended  from  his  office  as  Secre- 
tary of  War.  General  U.  S.  Grant  is  authorized  and  eia- 
poAven-d  to  act  as  Secretary  of  War  ad  iiiteriin.  I  am, 
sir,  very  respectfully,  yours,  Andrf.w  Johnson. 

To  the  Hiin.  Hush  McCuUoch,  Secretary  of  the  I'reasury. 

Mr.  BUTLER— I  wish  to  caliatteiuioii  to  iliis  ai;ain, 
because  it  may  have  escaped  the  aiteutioa  of  Sena- 
tors. 

Mr.  CURTIS— We  object.  We  wish  to  know  what 
all  this  discussion  means.  What  question  is  now  i)e- 
fore  the  Senate.  How  it  is  that  this  statement  is  made? 

Mr.  BUTLER— I  am  endeavoring  to  show  that 
when  the  President  said  that  he  did  not  suspend  Mr. 
Stanton  under  the  Tenure  of  Office  act,  and  ihat  he 
had  come  to  the  conclusion  that  he  had  the  riglit  to 
suspend  before  August  12,  1SG7,  without  leave  of  the 
Tenure  of  Office  act,  he  sent  a  letter,  saying  that  he 
did  under  that  act,  to  the  Secretary  of  the  Treasury, 
under  the  eighth  section  of  the  act  to  which  he  refers. 
He  expressly  says  in  that  letter  that  he  did  suspend 
him  under  this  act. 

Mr.  (.;URTIS— We  do  not  object  to  the  honorable 
manager  offering  his  evidence.  We  do  object  to  his 
argument. 

Ancient  Precedent. 

Mr.  BUTLER— I  am  arguing  nothing,  sir.  I  read 
the  law. 

The  Journnl  asked  for  arrived  at  this  point,  and  was 
delivered  to  Mr.  Butler.  He  read  the  proceedings  of 
Monday.  jNIay  12,  ISOn,  and  the  subsequent  action  of 
the  Senate  on  the  following  day,  as  follows:- 

"On  Tuesday,  May  13,  ISOO,  the  Senate  proceeded  to 
consider  the  message  of  the  Pre'^ident  of  the  United 
States  of  the  12th  inst.,  and  the  nomination  con- 
tained therein  of  John  Marshall,  of  Virginia,  to  be 
Secretuiy  of  State,  whereupon  it  was 

'Vicsoired,  Tliat  they  do  advise  and  consent  to  the 
api>ointiuciit  according  to  the  nomination. 

Mr.  STANBERY— Please  to  read  when  it  appeared 
,   there  at  what  hour  this  was  done. 

Mr.  BUTLER— I  will  not  undertake  to  state  the 
hour,  sir.  I  state  directly  to  the  Senate  in  answer  to 
you  that  the  nomination  went  to  the  Senate,  as  it  will 
appear  from  an  examination  of  the  whole  case,  prior 
to  the  letters  triving  to  Mr.  Pickering- 
Mr.  STANBERY— Will  the  honorable  manager  al- 
low me  to  add  that  he  said  he  exoected  to  prove  it. 

Mr.  BUTLER— I  expected  it  would  appear  from  the 
whole  case.  He  sent  it  tirst,  1  am  quite  sure;  now, 
then,  as  it  was  the  duty  of  Mr.  Adams  to  send  it  first 
to  the  Senate,  I  presume  he  did  his  duty  and  sent  it 
to  the  Senate  lirst  before  he  sent  it  to  Mr.  Pickering. 
(Laughter.)  1  want  to  say  for  them  that,  bein;:  all  on 
the  same  day,  it  must  be  taken  to  be  done  at  the  same 
tine  in  law;  but  another  piece  of  evidence  is  that  he 
asked  Mr.  Pickering  to  send  in  his  resignation,  be- 
cause it  vas  necessary  to  send  the  suspeusioii  to  the 
Senate  aii  soon  as  they  sat,  which  he  did. 


Mr.  STANBERY  requested  a  certified  copy  of  the 

Executive  document  iu  questien. 

t;.  Eaton  Creecy,  Recalled. 

Mr.  BUTLER— Q.  Upon  receipt  of  that  notification 
by  the  President  of  the  United  States  that  he  had  sus- 
pended ^Ir.  Stanton  according  to  the  provisions  of 
the  Civil  Tenure  act,  what  was  done?  A.  A  copy  of 
the  Executive  communication  was  sent  to  the  Firs: 
Comptroller,  the  First  Auditor.Second  Auditor  and 
Third  Auditor. 

Q.  Have  you  the  letters  of  transmissal  there?  A. 
Witness  produces  and  reads  one  of  the  letfers  promul- 
gating the  inf  irmatiou  by  the  Secretary  of  the  Trea- 
sury to  the  First  Comptroller;  he  stated  that  the 
others  were  similar. 

C.  Are  those  officers  the  proper  accounting  and  dis- 
bnasing  officers  of  the  depanineut?  A.  They  are  for 
the  War  Department. 

Q.  Then  1  understand  you  all  the  disbursing  officers 
and  accounting  officers  of  the  Trerisury  for  the  War 
Department  were  notified  in  pursuance  of  that  act? 

Objection  by  Mr.  CURTIS. 

Mr.  BUTLER— Q.  Were  thereupon  notified?  A.  Yes, 
sir. 

Q.  Were  you  there  to  know  of  this  transmission?  A. 
Yes,  sir. 

Q.  Did  you  prepare  the  papers?  A.  Yes,  sir,  but 
not  in  pursuance  of  any  other  act  of  Congress  uxcept 
the  Civil  Tenure. 

Recess. 

On  motion  of  Mr.  CONNESS  the  Senate  took  a  re- 
cess of  fifteen  minutes  from  half-past  two. 

An  Appeal  for  Time. 

After  the  recess  Mr.  CONNESS  suggested  an  ad- 
journmpnr,  whereupon 

Mr.  CURTIS  said  :~Mr.  Chief  Justice,  it  issugsrested 
to  me  by  my  colleagues  that  I  should  make  known  at 
this  time  to  the  Senate  that  it  is  our  intention,  if  the 
testimony  on  the  part  of  the  prosecution  should  be 
closed  to-day,  as  we  suppose  it  will,  to  ask  the  Sena- 
tors to  irrant  to  the  President's  counsel  three  days  iu 
which  to  prepare  and  arrange  their  proofs,  and  enable 
themselves  to  proceed  with  the  defeuse.  We  lind  our- 
selves in  a  condition  in  which  it  is  absolutely  neces- 
sary to  make  this  request,  aud  I  hope  the  Senators 
will  agree  to  it. 

In  response  to  an  intimation  from  the  Chief  Justice 
that  the  request  be  Dostponed  until  the  Senate  waa 
fuller,  Mr.  CURTIS  said  he  had  merely  suggested  it 
lest  it  should  not  be  in  order  at  another  time. 

Argument  of  Mr.  Boutwell. 

Mr.  BOUTWELL  called  the  attention  of  counsel  to 
the  statutes  as  explaiuining  the  nature  of  the  pro- 
ceedings in  the  case  of  the  appointment  of  Mr.  Pick- 
ering. He  said  the  only  appointment  of  the  head  of 
a  department  which  appeared  on  the  record  to  have 
been  made  during  a  session  of  the  Senate,  was  in  1st 
Statutes  of  September,  17S9,  in  which  it  is  provided 
that  there  shall  be  a  Postmaster-General  with  powers 
and  compensation  to  the  assistant  clerks  and  deuuties 
whom  he  may  appoint,  and  the  regulations  of  the 
Post  Office  shall  be  the  same  as  they  were  under  the 
resolution  and  ordinances  of  the  last  Congress.  It 
was  provided  in  the  second  section  that  this  act  shall 
continue  in  force  until  the  end  of  the  next  session  of 
Congress,  and  no  longer,  showing  that  it  was  merely 
the  continuance  of  the  Post  Office  Department  that 
war  contemplated. 

On  the  4th  of  August,  1790,  Congress  passed  a  sup- 
plementary act,  in  which  it  was  provided,  that  the  act 
of  last  ses.«i(m,  entitled  '-An  act  for  the  Establishment 
of  a  Post  Office  Department,"  be  and  the  same  is  here- 
by continued  in  force  until  the  end  of  the  next  ses- 
sion of  Congress,  which  was  a  continuance  of  the  Con- 
tinental system  of  post  office  manaiiement.  On  the 
9th  day  of  ^larch,  1T91,  Congiess  passed  another  act. 
continninir  the  act  for  the  temporary  establishment  of 
a  post  oflico  department  in  full  force  aud  efl'ect  until 
the  end  of  the  next  session  of  Congress  and  no  hmger. 
On  the  20th  of  February,  1792,  Congress  passed  an  act 
making  various  arrangements  iu  regard  to  the  ad- 
ministration of  the  Post  Office  Department  and  to 
establish  certain  postal  routes;  that  act  provided,  that 
the  act  of  the  preceding  session  be  continued  iu  full 
force  for  two  years  and  no  longer.  This  act  did  not 
provide  for  the  eslabiistiment  of  a  post  office  depart- 
ment as  a  branch  of  the  government,  so  that  the  .act  of 
the  previous  session  was  continued  by  it  until  1794. 
On  May  8,  1794,  Congress  passed  au  act  covering  the 
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whole  ground  of  the  post  office  syctem,  providincr  for 
a  General  Post  Uflice,  aud  meet  the  wuuts  of  the 
coiiusel  for  tne  res^pondent. 

Mr.  WILSON  called  attention  to  several  entries  in 
the  Journal  of  ISOO,  showing  tliat  the  Senate  met  be- 
fore noon. 

Mr.  BINGHAM  offered  in  evidence  the  Kxecutive 
meesDfres  to  the  Senate,  of  iJecerabpr  16  and  December 
19,  1S67,  and  January  IS,  ISGS.  in  which  the  Pi>>,<ident 
pives  his  reasons  for  the  suspension  from  office  of 
eeveral  officers.  Also,  a  communication  from  the 
Secretary  of  State  accompanying  one  of  the  niessacjes, 
iu  which  he  reports  the  action  under  the  Tenure  of 
Office  laws. 

Mr.  BUTLER  then  informed  the  Senate  that  the 
caee,  on  the  part  of  the  House  of  Representatives,  was 
substantially  closed,  althouirh  they  might  call  a  few 
tnore  witnesses,  whose  testimony  would  be  only  cu- 
mulative. 

Tbo  Question  of  Time. 
Mr.  CURTIS,  on  behalf  of  the  President's  counsel, 
then  miide  a  motion  that  when  the  court  acl,)"nrued  it 
should  be  to  Thursday  nest,  in  order  to  afford  them 
three  working  days  in  which  to  prepare  their  testi- 
monj'. 

Mr.  CONN  ESS  (Cal.)  moved  that  the  court  adjourn 
nnlil  WeJueeday  nest. 

Senator  JOHNSON^If  it  is  in  order,  I  move  to 
amend  the  motion  made  by  the  honorable  Sf  nator 
from  California,  by  inserting  Thursday  instead  of 
Wednesday. 

The  question  was  pnt  on  the  amendment  of  ATr. 
Johnson,  and  agreed  to,  with  only  one  dissenting 
voice. 

The  Chief  Jnstics    stated  the  question  to  be  on  the 
motion  as  amended. 
Senator  CAMERON— Mr.  President— 
The  Ciiicf  Justice— No  delvite  is  m  order. 
Senator  CONKLING— I  wish  to  inquire  whether  the 
managers  want  to  suoniit  some  remarlis  on  the  mo- 
tiim  for  delav. 

The  Chief  Justice— The  question  is  ou  the  motion  to 
adjourn. 

Mr.   CONKLING — My   purpose   was    to   ascertain 
whether  they  desire  to  make  some  remarks  or  not. 
Mr.  BUTLER— We  watit  to  have  it  understood— 
In  reply  to  an  inquiry  from  Senator  Anthony,  the 
Chief  Justice  re:^tated  the  qucstiou. 

Mr.  CONNESS  said  the  motion  to  amend  had  been 
Bubmilted  before  he  was  aware  of  it.  He  had  desired 
to  accept  it. 

Mr.  CAilERON— I  was  going  to  ask  the  honorable 
managers  whether  they  will  not  be  prepared  to  go  on 
with  this  case  on  Monday.     I  can  see  no  reason   why 
the  other  side  will  not  be  as  well  prepared. 
Mr.  BUTLER— We  are  reariv. 

Senators  CAMERON  and  SUMNER  simultaneously 
— Mr.  President — 
The  Chief  Justice— No  debate  is  in  order. 
Senator  CAMERON— I  am  not  going  to  debate  the 
the  question,  your  Honor.  I  have  just  arisen  to  ask 
tlie  qucstiou,  whether  the  manairers  will  be  ready  to 
go  on  with  this  case  on  Monday? 

Senator  SUMNER— I  wish  to  ask  a  question  also. 
I  want  to  know  if  the  honorable  managers  have  any 
views  to  present  to  the  Senate,  sitting  now  on  the 
trial  of  this  impeachment,  to  aid  the  Senate  in  deter- 
mining this  question  of  time?  On  that  I  wisti  to 
know  the  vievvs  of  the  honorable  managers. 

The  Chief  Justice — The  Chief  Justice  is  of  opinion 
that  pending  the  motion  of  adjournment  no  debate  is 
in  order. 

The  motion  as  amended  was  then  agreed  to  by  the 
following  vote: — 

Yeas.— Jleesrs.  Anthony,  Bayard,  Buckalow.  CattcU, 
Conncss,  Corbett,  Cra-'iu,  Davis,  Dixon.  F.rlmunds,  I'Vrry, 
Fowler,  FrclinghuyHrii.  Grinipo,  lleuderwu,  Hendricks. 
Howard,  H"we,  .lolinMin.  McCrocrv,  Morrill  (.Me.).  Mor- 
rill (Vt.),  Xortcu,  Ny,,-,  I'littcraon  (X.  H.),  I'ntterfoc 
Clcnn.),  Kaiii'^c:--,  ];<>h,<,  SHiilshnry,  Shprniun.  Spraguo. 
'I'iftou,  'iriimbull,  Van  'NVtuklo,  YicktTif,  Willcy,  aud 
\\illiaiiiB— S7. 

Nays.— Messrs.  Cameron,  Chandler,  Cole,  CouklinR, 
Drake,  Moig.iu,  Pomcivy,  Steuuit,  bumuer,  and  iUiycr 
-10. 

'I'ho  Chair  was  vacated,  and   was  immediately  re- 
fnmcd  by  the  Prosideiii^J/o  Unii.,  whereupon,  without 
transactiuL'  any  Icjislniive  iinsinc^s. 
On  motion  of  Mr.  GRIMES,  the  Senate  adjourned. 


PROCEEDINGS  OF  THURSDAY,  APRIL  9. 

The  Opening'. 

The  doors  were   opened  to  the  crowd  at  eleven 

o'clock  thismorninij,  and  the  galleries  were  considera- 
bly tilled  by  an  audience  of  the  usual  well-dressed 
order  at  the  opening  of  the  Senate,  at  twelve  o'clock. 

Prayer. 

After  prayer,  by  a  stranger,  in  which  all  the  depart- 
ments of  ihe  government  were  remembered,  the  Pre- 
sident ^jro  tnn.  relinquished  the  chair  for  the  Chief 
Jnstici ,  and  the  court  was  opened  by  the  usual  pro- 
clamatiou. 

Entering  of  the  Managers. 

At  ten  minutps  past  twelve  the  manaL'ers  were  an- 
nounced, and  all  appeared  but  Mr.  Sievens. 

The  counsel  for  the  President  were  all  promptly 
present.  The  members  of  the  House  were  announced 
at  quarter  past  twelve,  and  a  rather  larger  i)roportion 
than  on  receiit  occasions  put  in  their  appearance. 

The  Chief  Justice  asked— Have  the  managers  on  the 
part  of  the  House  of  Representatives  any  further  evi- 
dence ro  bring  iu? 

Mr.  BUTLER— We  have. 

Ou  motion  of  Senator  JOHNSON,  the  further  read- 
ing of  the  journal  was  dispensed  with  when  but  little 
progress  had  been  made. 

Examination  of  W.  H.  Wood. 

Mr.  BI^TLER,  ou  the  part  of  the  manas'er.i,  then 
called  in  W.  H.  Wood,  of  Alabama,  who  was  sworn. 
Q.  Where  is  your  place  of  residence?  A.  Tusca- 
loosa, Alabama;  I  served  in  the  Union  army  during 
the  war;  from  Julv,  ISGl,  to  July,  1RG5;  some  time  in 
September,  ISGG,  I  called  upon  President  Jol;uson, 
aud  presented  him  testimonials  for  employment  in  the 
governinf'ut  service:  it  was  on  the  21st' day  of  Sejj- 
tember,  ISGG  :  I  fix  the  time  partly  from  metnory,  and 
partly  from  the  journal  of  the  Ebbitt  House. 

Q.  How  long  before  that  had  he  returned  from  Chi- 
cago from   his  trip  to  the  tomb  of  Douglas  ?    A.  My 
recollection  is  that  he  returned  on  the  16th  or  IGrh;  I 
awaited  his  return ;  I  presented  my  testomocials  to 
him,  when  ho  esamined  part  of  them. 
Q.  What  then  took  place  between  you? 
Mr.  STANBERY — What  do  yon  (iropose  to  prove? 
Has  it  anything  to  do  with  ihiscase? 
Mr.  BUTLER-Yes,  sir. 
Mr.  STAN BERY— What  articles? 
Mr.  BUTLER— As  to  the  intent  of  the  President;  in 
several  of  the  articles. 
Mr.  STANBERY-What  to  do? 
Mr.  BUTLER— To  opnose  Congress. 
Q.  What  did  he  say?    A.  He  said  my  claims  for 
government  emiiloymeut  were   good,   or   worthy   of 
attention;  he   inquired  about  my  political  princiules; 
I  told  him  I  wasn't  a  political  man  ;  I  told  him  I  was 
a  Union  man,  a  loyal    mat:,  and    in   favor  of  the  ad- 
ministration ;  I    had  confidence  in  Congress  and  in 
the  Chief   Executive;  he  asked  me  if  I  knew  of   any 
differences  between  himself  and  Congress;  I  told  him 
I  did;  Iknawof  some  differences  on  minor  points; 
then  he  said,  "They  are   not  minor  points;  the  influ- 
ence of  patronage"  (I  don't  know  which)  "shall  bo 
in  my  favor;  that's  the  meaning. 

Q.  \Vere  those  the  words?  A.  I  will  not  swear  that 
they  wore  the  words. 

Q.  What  did  yon  say  to  that?  A.  I  remarked  that 
rndcr  those  conditions  I  cmild  not  accejjt  an  aiipoint- 
ment  of  any  kind  if  my  iulluence  was  to  bo  used  for 
him  in  contradistinction  to  Congress,  and  retired. 

Cross-examined  by  Mr.  Stanbery— (J.  Do  you  know 
a  centlemau  in  this  city  by  the  name  of  Koppel?  A. 
I  do. 

Q.  Have  yon  talked  with  him  since  yon  have  been 
iu  the  city'>  A.  I  have;  I  called  on  him  when  I  ilrst 
came  to  the  city:  I  did  not  tell  him  yesterday  morning 
that  all  you  could  say  was  more  in  his  favor  than 
against  him;  1  did  not  tell  Mr.  Koppel  that  when  I 
was  brought  up  to  be  examined,  since  I  arrived  in 
this  city,  there  was  an  attempt  made  to  make  me  say 
things  which  I  would  not  say;  I  might,  iu  expian.i- 
tiou  of  that  question,  say  that  there  was  a  misuuder- 
siaudiug  between  the  liiauageiB  and  a  gentleman  in 
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p.  iston,  in  regard  to  nn  expression  that  they  stippoped 
I  could  testify  to,  wiiirh  I  could  not. 

Q.  Hnve  von  l)een  examined  bi.'fi>re  this  time  by  any 
one?    A.  I  have.  ^ir. 

Q.  Under  o.ith?  A.  Yes,  cir;  by  the  tnannErers 
first;  my  testimony  was  taken  down  ;  I  wss  not  exa- 
mined nor  tallied  to  by  any  one  of  them  nnrlcr  o.ith  ; 
I  had  informnl  interviews  with  two  of  tbera  before  I 
was  exfimiiied;  1  could  hardly  call  it  (in  examination  ; 
Ihey  were  Governor  Bontwell  and  General  Butler;  it 
was  on  Monday  of  this  week. 

Q.  Did  yon  gay  to  Sir.  Koppel  that  since  you  had 
been  in  this  city  a  proposition  vntf  made  to  yon  that 
in  case  yon  would  give  certain  testimony  it  would  be 
to  vour  benefit?    A.  I  did  not,  sir. 

Ee-direct  examination  by  Mr.  BFTLER-  Q.  Who 
i3  Mr.  Koppel?  (cmphasirincr  the  name  so  as  to  pro- 
voke laujrhter  in  the  tralleri's.)  A.  Mr.  Koppel.  sir, 
is  an  acquaintance  of  mine  on  the  avenue;  a  mer- 
chant; he  is  ft  manufacturer  of  garments— a  tailor. 
(Lauphter). 

Q.  Do  yon  know  of  any  sympathy  between  him  and 
ttie  President?  A.  I  have  always  supposed  thxt  Mr. 
Koppel  was  a  northern  man  inspirit;  he  came  from 
iioutti  Carolina  here:  he  ran  the  lilockade. 

Q.  Do  yon  mean  that  to  be  an  aiiswrr  to  my  ques- 
tion of  sympathv  between  the  President  and  him? 
(Laughter).     A.  Yes,  sir.     (Laushter). 

Q.  Kow,  sir.  the  counsel  for  the  President  has  asked 
you  if  you  told  Mr.  Koppel  that  you  had  been  asked 
to  say  things  which  you  could  not  say.or  words  to  that 
effect.  You  answered  in  explanation,  as  1  understand, 
that  there  was  a  misundcrbtandin!:  which  you  ex- 
plained to  Mr.  Koppel.  Will  yon  hnve  tl'e  jjoodueas 
to  tell  us  what  that  misnnderstsndinL'  was? 

Mr.  STANHEHY  rose  to  object. 

Mr.  BUTLER— If  you  give  »  p»rt  of  the  converaa- 
tfcjn  I  have  a  right  to  tlie  whole  of  it. 

Q.  I  will  ask,  in  the  first  place,  did  yon  explain  tho 
matter  to  him?    A.  I  did. 

Q.  Very  well,  tell  ns  what  that  nnderstandinc  was 
t^ftt  you  explained  to  him  in  that  conversaiioti?  A. 
I  think,  sir,  a  sentleraan  in  Boston  wrote  you  that  the 
President  asked  me  if  I  would  eire  twenty-five  prr 
C«nt.  of  the  proceeds  of  my  oflice  for  political  pur- 
jioses.  I  told  you  that  I  did  not  say  so.  The  centle- 
Dian  from  Boston  misunderstood  me.  The  President 
paid  nothing  of  the  kind  to  roe,  and  I  explained  that 
to  Mr.  Koppel. 

Q.  Did  you  explain  when  the  misunderstanding 
arose?  A.  I  told  him  it  must  have  occurred  in  acon- 
Tcrsatiou  .between  a  gentlomaa  from  Boston  and  my- 

Q.  In  regard  to  what?  A.  In  regtrd  to  twenty-five 
per  cent. 

Q.  Did  yon  explain  to  Mr.  Koppel  where  the  Idea 
crone  from  that  jou  wero  to  give  iwenty-flve  per  cent.? 
A.  I  did.  sir. 

Mr.  EVAHTS— We  object.  Th»  witness  has  told  ns 
distinctly  that  notbin;;  elso  occurred  between  the 
President  and  himself.  It  is  certainly  quite  unimpor- 
tant wh»t  occurred  betwcoQ  this  gentioman  and 
Miutber  iu  Boston. 

Butler  and  Evarts  bnvc  a  Tilt. 

Mr.  BUTLER— I  pray  judgment  on  this.  Yon  have 
pot  iu  a  conversation  botwetn  a  tailor  down  on  Penn- 
sylvania avenue,  or  somebody  else,  and  this  witness. 
]  want  the  whole  of  tho  tonvtrsation.  I  suppose  from 
I  vidence  of  the  jreutleman  that  the  conversation  be- 
tween Mr.Koppel,  the  tailor,  and  this  witness,  w*s  put 
ill  for  some  good  purpose.  If  it  was,  1  want  the  whole 
of  it, 

Mr.  EVAHTS— Mr.  Chief  Justice,  the  fact  Is  not  ex- 
actly as  stated.  Iu  the  privileced  cross-examination, 
counsel  for  tho  President  asked  tho  witness  distinctly 
whether  ho  had  said  so  and  so  to  a  Mr.  Koppel.  The 
witness  said  he  had  not,  and  then  Tolnnteered  a  state- 
m-nt  that  there  mi'^jht  have  be«n  somomisunderstand- 
Mig  berweeii  Mr.  Koppel  and  himself  on  that  snhj-ci, 
<ir  some  misunderstandinj:  somowbcre.  Ourin(|uiry 
hid  not  reiched,  or  asksd  for,  or  brontrht  out  the  niis- 
understauuing.  Wo  hold  Tirtnally  that  everythini: 
that  relates  to  any  conversation  or  interview  lietwoen 
tho  President  .ind  this  Tritness,  whether  as  uudcrstoocl 
or  misunderstood,  has  been  cone  throu'iii,  and  tho 
present  point  of  inquiry  and  the  further  testimony  as 
to  the  grounds  of  the  mlsunderstandinc:  between  this 
Witness  and  some  Interlocutor  in  Boston,  we  object  to- 

Mr.  BUTIjKK— Havinj  put  in  a  p»rt  of  this  losti- 
monv  in  regard  to  Mr.  Koppel,  whether  voluntary  or 
not,  I  have  a  right  to  the  whole  of  it.  I  will  explain. 
I  woMCto  show  thut  the  ousnudortftaudiuc  was  not 


that  the  President  said  that  twenty-five  per  cent,  was 
to  be  given  to  him,  but  to  one  of  his  friends.  Ttiat  ib 
where  the  misutwicrstauding  was.  Do  the  gentlemen 
still  obicr't? 

Jlr.  EVARTS— Certainly. 

Mr,  BUTLER- That's  all. 

Testimony  of  Foster  Bloderett. 

Poster  Blodgelt,  sworn,  and  examined  by  Mr. 
BUTLER.— C^.  Were  you  an  officer  of  the  United 
States  at  any  time?  A.  Yes  ;  injAugusta,  Ga.,  holding 
the  office  of  Postmaster  of 'he  city ;  I  was  appointed 
on  the  25th  of  July,  1SC5,  and  went  into  the  office  in 
the  following  September. 

[Witness  produced  his  commission,  which  is  ex- 
hii>ited  by  Mr.  Butler  to  the  counsel  tor  the  President.] 

Q.  Where  you  confirmed  by  the  Senate?  A.  I  was, 
and  I  was  suspended  from  office;  I  have  not  a  copy  of 
the  letter  of  suspension  here;  it  was  dated  the  3d  of 
January.  ISCS. 

Q.  llave  you  examined  to  see  whether  your  suspen- 
sion, and  tlie  reasons  therefor  have  been  sent  to  the 
Senate?  A.  I  have  been  told  by  the  Chairmati  of  the 
Post  Oflice  Committee  that  they  have  not  been  sent. 

Mr.  BUTLER— I  suppose  that  Senators  can  atccr* 
tain  for  themselves  how  that  is. 

Senator  JOHNSON— Of  course,  we  know  all  about  it. 

Mr.  BUTLER- Isupposedyou  did  know  all  about  it. 

To  the  witness.  Has  any  action  been  taken  on  yoar 
pn«pension?    A.  None  that  I  know  of. 

The  witness  was  not  cross-examined. 

Mr.  BUTLER  called  upon  counsel  for  the  President 
to  present  the  original  of  the  suspension. 

Mr.  BUTLER  then  put  in  evidence  the  letter  of  A'U 
jnlant-General  Thomas,  dated  \Var  Department,  Feliu 
ruary  21,  1SG5,  acknowledging  hie  appointment  as 
Secret!<rv  of  War  ad  ititeriin. 

Mr.  BUTLER  stated  he  was  instructed  by  the  mana- 
gers to  say  that  they  would  ask  leave  to  put  in  a 
projier  certificate  from  the  records  of  the  Senate,  to 
show  that  no  report  of  the  suspension  of  Foster  Rlod- 
get  has  ever  been  made  to  th'-  Senate. 

The  Cei'f  Justice  remarked  that  that  could  be  put 
iu  at  any  time. 

The  Managers'  Close. 

Mr.  BUTLER  then  said,  on  the  part  of  the  man- 
agers, "We  close." 

Mr.  STANBERY— I  ssk  the  honorable  manager  un- 
der what  article  tliis  case  of  Mr.  Blodget  comes? 

Mt.  BUTLER— In  the  final  discussion  I  have  no 
doubt  that  the  gentleman  who  closes  the  case  for  the 
Prosideut  will  answer  that  question  to  your  satisfac- 
tion. 

Mr.  STA'NBERY— I  have  no  donbt  of  that  myseT£ 
The  question  is  why  we  are  to  be  put  to  the  trouble  of 
answering  it. 

The  Chief  Justice  remarked  that  the  casp  was  closed 
on  the  part  of  the  managers,  and  that  there  was  no 
question  before  the  court  which  this  discussion  could 
continue. 

Mr.  STA"NBERRY— The  question  is  that  we  merefy 
want  to  know  under  what  article  this  case  of  MS 
Blodaett  comes. 

The  Chief  Justice -The  managers  state  that  th»y 
liave  concluded  their  evidence.  Gentlemen,  counsel 
for  the  President,  von  will  proceed  with  your  defc^  s^. 

Mr.  CURTIS  rose  to  open  the  ease  on  the  part  of  iBfe 
President. 

I»Ir.  Curtis'  Speech. 

Mr.  Chief  Justice  and  Senators :— I  am  horo  to  speak  tP 
the  ScUHtoiif  the  United  Statoe,  sitting  in  its  jiidiri.il  cap*- 
city  n«  a  Oiint  of  Jiidiciul  Inipcivrhincnt,  prcsid.  d  over  by 
the  Cliicf  .liiKticd  of  the  United  States,  for  thn  trial  of  tho 
Provident  of  the  United  States,  (liero  one  or  two  sentence* 
wcro  cntiri-ly  inaudible.) 
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nnsinuch  as  tliL- Constitution  requires  that  there  sh-iB 

.t  tri.ll.  and  icini-iuHch  as  in  that  tri:il   the  oath    which 

each  ono  of  von  has  tokcu  is  to  administer  impartial  jiie» 
ticn  according  to  tho  (Constitution  and  laws,  t'l-^  onl.v  ap- 
peal that  I  c»n  make  hero  in  behalf  of  tlic  I'n-  idint,  is  an 
appeal  to  the  conscience  and  to  tho  reason  of  each  judRO 
who  sits  in  lliii  c.iut.  en  the  law  and  the  farts  in  the  cu-^ 
upon  its  judicial  morita  nn  tho  duties  inciinibi-nt  on  that 
iiish  ollicc.  15v  virtue  of  his  oflice,  and  on  hi  <  lionest  <i»- 
rieavor  to  discharRH  thoio  duties,  the  Pre-^id -iit  rests  hU 
cns'^;  and  I  prav  each  of  you,  to  lieten  with  that  patienca 
which  belongs  to  a  jiidrc,  for  liis  own  sake,  bit  which  1 
caimotcxpect  liv  anv  etlortsof  inino  toelicit.  wliilo  I  open 
to  yon  what  that  defon?e  ii;.  'the  honoraljlo  manager^ 
throufrli  their  as<nciato  who  has  addressed  >  on,  liavo  i%- 
formed  von  that  tliia  i*  not  a  court— that  whatever  may  bo 
the  character  of  this  bodv.  it  ii  b.nmd  by  no  law.  On  that 
suhject  I  shall  have  somethiU!:  hereafter  to  eav. 

I  ho  honorsbo  uiamiifers  did  not  trll  you,  i:i  such  terms 
at  least,  that  tlieio  arc  no  srticlei  before  yon,  becaiKO  a 
Bttttoincnt  to  tliat  effect  would  bo  inaubatancu  to  ear  that 
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there  are  no  honorable  mnnasors  before  yon.  inasmuch  as 
the  onlv  po^v(•r  bv  which  the  honorable  nianiit;erB  are 
clothciVhv  the  Hoii-e  of  liopn-sentativcs  is  an  authority  to 
present  here  at  vour  bar  crrtaia  articles,  and  ivitliiii  tli" 
limits  of  them  to  conduct  this  pro  ociitinn  :  thi  rt-t.'re.  1 
Bhall  make  no  apoloRv  for  a>k!ne  your  clfc  attention  to 
thc»e  articleo,  in  manm-r  and  fmn  as  tliev  appe:>r  pre- 
sented, to  ascertain,  in  the  tir?t  pKce,  "hat  tli"  substantial 
Bllegatious  in  earh  of  them  are;  what  is  to  he  tin- li'sal 
proof  and  cflf^-t  of  tb.o  c  all'-aati  ins.  and  what  proof  is  ne- 
cesf'arv  to  be  adduced  in  order  to  sustain  them. 

Here  is  a  section,  a  part  of  which  applies  to  all  civil  offi- 
cers as  well  as  to  those  beinR  in  oflice  as  to  tho-c  wlio 
(hoiild  thereafter  be  appointed,  and   tlie  body  of  this  sec 

iion  contains  a  declaration  that  every  such  ofTicer  is,  tliat 
s.  if  he  is  now  inollioe  and  shvll.  tliat  is.if  he  s'kiU  be  hero- 
atter  appointed  to  otlice.  entitled  to  liold  \intil  anothrT  is 
appointed  and  qnaliried  in  hia  pbice:  tliat  is  in  tlie  body  of 
ecction.  but  out  of  that  body  of  section  it  i(  explicitly  de- 
clared that  there  is  to  be  excepted  a  particular  rl  is?  of 
oflirera  as  to  whom  somethinR  is  otherwise  provided,  that 
n  different  rule  is  to  be  made  for  tlicni.  Now,  tlie  Senate 
w  ill  perceive  that  in  the  body  if  the  secli-in,  evcrv  otticer, 
Og  ncU  as  those  holdinc  office  as  those  hir.'after  to  be  ap- 
pointed included,  tlie  lancoace  is,  ev«Tv  prrson  holding 
civil  office,  to  which  he  has  been  appointed  bv  and  with 
the  advice  and  consent  of  th-  Senate,  and  every  person 
who  shall  be  hereafter  appointed  is  and  shall  be  entitled  to 
hold,  (tc. 

It  affects  the  President— it  sweeps  over  all  who  are  in 
office.  It  includes  them  all  bv  its  terms,  as  well  as  those 
nhomay  hereafter  be  appointed;  but  when  vou  come  to 
proviso, 'the  first  noticeable  thins  is  that  that  language  i« 
rot  used.  It  is  not  that  everv  Secretarv  of  State,  of  the 
Treasurv,  of  War,  is  to  hold  his  oiTice.  It  is  a  rule  fir  the 
future  onlv,  and  the  question  whether  any  particul.ir  .'^ec- 
retarvcomee  m  itliin  that  rule,  is  a  question  "hether ho 
comes  within  the  cneral  description  cont:'.ined  in  tlie  pro- 
viso. There  is  notliin?  to  bring  him  witliiu  the  lu-oviso. 
There  is  no  express  declaration,  as  in  the  b'^dv  of  the  sec- 
tion, that  he  is  and  hereafter  shall  be  entitled  to  hold  his 
ofhce,  ic. ;  nothini;  to  bring  him  within  the  body  of  tho 
proviso,  except  the  description,  and  the  qnestion  is 
whether  the  proviso  comains,  applies  to  and  includes  this 
case.    Now  let  us  see  if  it  does. 

The  Secvetarv  of  State,  the  Secretary  of  the  Treasury, 
etc.,  shall  hold  their  ollices  respectively  for  and  durine  the 
term  of  the  Tresident  by  whom  they  may  have  been 
appointed,  and  one  month  thereafter.  The  first  inquirv 
which  arises  en  this  lanijuaee  is  this,  as  to  what  U  meant 
by  "for  and  durini;  the  term  of  the  President  by  whun 
tliev  mav  have  been  appointed."  Mr.  Stanton  appears, 
bv  tlie  construction  which  has  been  put  on  the  case  by 
the  honorable  nianaecr.s,  to  have  been  appointed  during 
the  (iri-t  term  of  President  Lincoln,  in  .lanuary,  1862. 
Is  this  part  of  the  lanKuaBC,  "during  the  term  of  the 
President  by  whom  thev  may  have  been  nnpointed." 
applicable  to  Mr.  Stanton's  case.  That  dciends  whether 
a  person  exponiidiui;  that  law  judicially  has  any  right  to 
add  to  it  any  other  term  for  which  he  may  afterwards  be 
elected.  ,    ^ 

I  eh.all  begin  with  tho  first  article,  not  merelv  because 
the  House  of  I'.epreseniativcs.  in  ariangiui;  these  arti- 
cles, has  placed  it  first  in  order,  but  because  the 
»:,hject  matter  in  that  article  is  of  such  a  character  that 
It  forms  the  foundation  of  tho  eiiiht  first  avticles  in  the 
Fcries.  and  enters  materially  into  the  body  of  the  remain- 
ing eleven.  What,  then,  is  the  substance  of  this 
first  article?  What  are  "hat  tho  lawyers  call  the  rrravar 
vivia  contained  in  it?  There  is  a  good  deal  of  verbiage. 
1  do  not  mean  unnecessary  verhiapo  in  the  de.-crip- 
tinn  of  the  substantial  thing  set  down  in  that  article. 
Blripped  of  that,  it  amounts  to  exactly  these  things :— First. 
that  the  order  set  out  in  the  article  for  the  removal  of 
Mr  Stanton,  if  executed,  would  have  been  a  violation  of 
the  Tenure  of  OOice  act.  Second.  That  it  was  a  vml  ition 
of  the  Tenure  of  Office  act.  Third.  That  it  w  as  an  inten- 
tional violation  of  the  Tenure  of  Olliceaet.  lourth,  1  bat 
U  was  a  violation  of  the  Constitution  of  llie  1  nitcd  States; 
and  fifth.  That  it  was  by  the  I'rejideiit  intended  to  be  so; 
or  to  draw  all  these  into  one  sentence,  i\  liii  h  I  hope  may 
lie  intelligible  and  clearenough.  I  suppose  tlie  sulistanco 
ot  this  first  article  is  that  the  order  for  the  re  uoval  of  Mr. 
Stanton  was.  and  was  intended  to  be,  a  vi  .lafion  of  tho 
\cniiro  of  Office  act;  and  was,  and  was  intended  to  be,  a 
Yiolntion  of  the  Constitution  of  the  United  States. 

These  are  tlie  allegations  which  it  is  nccessarv  f  ir  the 
honorable  managers  to  make  out  in  order  to  su)>port  that 
article  Nou  ,  there  is  a  question  inv.  Ivcd  here  w  Inch  en- 
tevi-  deeplv,  as  1  have  already  intimated,  into  the  first  right 
at'cles  of  this  series,  and  materiallv  touches  two  ntlicrs, 
and  to  'hat  question  I  desire,  in  the  first  instance,  to  invito 
the  attention  of  the  court.  That  question  i-.i-  heflier  Mr. 
Stanton's  case  comes  under  the  "eiiure  of  ():licc  act?  If  it 
docs  not;  if  the  true  construction  and  et  e- 1  of  the  I  enure 
of  Office  act,  when  applied  to  the  farts  in  thi-  ca  e.  includo 
It  then  it  will  be  found  bv  honorable  Sen-itors.  "hen  they 
come  to  examine  this  and  the  other  arte  bs,  that  a  deep. 
Indisputable  and  materi;tl  wound  has  attempted  to  be  m- 
tii'ted  on  theCoustitutiin. 

[The  Reporter  will  not  vouch  for  the  accuracy  of  this 
ertitencc,  on  account  of  the  impossibility  of  hearing.  1  _ 

I  must  ask  vour  attention,  tlieretne.  to  the  question  of 
the  consideration  and  applic  ition  of  the  first  section  of  ttic 
Tenure  of  Office  art.  It  is.  as  Senators  kno-v.  but  dry 
w<.rk  but  itrequiiei  clu  •  and  careful  attention,  and  no 
donbt  will   receive    it.    Alhuv   me.  in    the    first    pl.ace,  to 

'^•'xhat'every  person  hoMiug  any  ctrjl  oflice,  to  which  ho 


has  been  appointed  by  and  with  the  advice  and  consent  of 
the  Senate,  and  every  person  who  shall  hereafter  be  ap- 
pointed to  any  such  office,  and  shall  become  duly  qualified 
to  act  therein,  is  and  shall  be  entitled  to  hold  such  office 
until  a  successor  shall  have  been  in  like  inanuer  apiiointed 
ami  duly  qualified,  except  as  herein  otherwise  provided." 

Then  "comes  what  is  otherwise  provided  :  — 

'•yVori'/erf.  That  the  Secretaries  of  State,  of  the  Trea- 
sury, of  War,  of  the  Navj-  and  of  the  Interior,  the  Post- 
master-Gener.al  and  the  Attorney-tjent ral,  shall  hold 
their  oihccs  respectively  for  and  during  the  term  of  the 
t'resident  by  whom  they  may  have  been  appointed,  and 
one  nioiith  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate." 

liy  what  aiithoritv  short  of  the  legislative  power  can 
these  words  be  added  to  the  statute,  diiring  the  term  of 
the  I'rc'idcnt?  lioes  it  mean  any  other  term  or  terms  for 
which  the  President  may  be  re-elected?  I  respectfully 
fubaiit  tliat  no  such  judici.il  interpretation  can  be  put  upon 
the  text.  At  the  time  when  this  order  was  issied  for  tho 
removal  of  .Mr.  Stanton,  ^vas  he  holding  during  the  term 
of  the  I'renident  by  whom  ho  was  appointed?  The  honor- 
able managers  sav  yes;  because,  as  they  say,  Mr.  John- 
son is  merely  serving  out  the  resid  ;e  of  Mr.  Lincoln's 
term.  Put  is  that  so  under  the  provisions  of  the  Constitu- 
tion of  the  L"nited  States?  I  pray  vou  to  allow  me  to  read 
one  or  two  sentences  that  are  exactly  applicable  to  this 
question. 

The  first  is  the  first  eecfion  of  the  second  article  of  tho 
Constitution,  which  s.avs:— "The  Executive  power  -shall  bo 
vested  in  a  President  of  the  United  States  of  America.  He 
shall  bold  his  office  during  a  term  of  four  .years,  and,  toge- 
ther with  the  Vice  President,  chosen  for  the  same  period, 
be  elected  aa  follows."  There  is  a  declaration  that  the 
President  and  the  Vice  President  is  each  respectively  to 
hold  his  ollice  for  the  terra  of  four  years.  Hut  that  does 
not  stand  alone.  Here  is  a  qualification  of  that  state- 
ment:-"In  ease  of  removal  of  the  President  from  otlicc, 
or  of  hia  death,  resignation  or  inability  to  discharge  the 
duties  of  the  said  oiUce,  the  same  shall  devolve  on  tho 
A'ice  President."  So  that,  although  the  President,  like 
the  Vice  President,  is  elected  for  the  term  of  four  years, 
and  each  elected  for  the  same  term,  the  President  is  not  to 
hold  his  ollice  absolutely  during  four  years. 

The  limit  of  four  vears  is  not  an  absolute  limit.  There 
is  a  conditional  limit  as  lawyers  term  it,  imposed,  and 
when,  according  to  the  second  passage  which  I  have  read, 
tho  lirst  dies  or  is  removed,  then  his  term  of  four  years  for 
\i  hich  he  was  elected  and  during  which  he  was  to  hold 
provided  he  should  »o  long  live,  terminates,  and  tho  office 
devolves  on  the  Vice  President.  For  what  ncricKl  of  time? 
For  the  remaindur  of  the  term  for  which  tho  Vice  Presi- 
dent was  elected.  There  is  no  more  prop'icty  under  this 
pr.ivision  of  the  (Constitution  of  the  I  nited  States  in 
calling  the  time  during  «  liich  .Mr.  Johnson  holds  the  offieo 
ot  President,  as  it  was  develved  on  him  as  part  of  Mr. 
Lincoln's  tiu-m,  than  would  bo  propriety  iu  saying  that 
one  sovereign  who  succceda  to  another  sovereign  by  death, 
holds  a  part  of  his  predecessor's  term.  The  term  assizned 
by  the  Constitution  was  a  conditional  assignment. 
It  was  to  last  four  vears,  if  not  sooner  ended, 
but  if  sooner  ended  bv  death,  then  the  office  waa 
to  devolve  on  the  Vice  President,  and  the  terra 
of  the  Vice   Prcsid  nt   to   hold   the    office    then   began, 

I  submit,  then,  that  on  this  language  it  is  equally  appa- 
rent that  Mr.  Stanton's  case  cannot  be  considered  as  \\ith- 
in  this  act.  This  law,  however,  as  Senators  very  well 
know,  had  a  purpose.  There  was  a  practical  object  in 
view,  and  however  clear  it  may  seem  the.  language  of 
the  law,  when  applied  to  Mr.  Stanton,  will  exclude  that 
case.  However  clear  that  may  seem  on  the  mere  words 
of  the  law,  if  the  purpose  can  be  discerned,  and  that  pur- 
pose plainly  required  adilfercnt  interpretation,  that  dif 
ferent  interpretation  should  be  f?iven;  but,  on  the  other 
hand,  if  the  purpose  that  was  in  view  la  one  which  re- 
quires this  interpretation  for  which  I  have  been  drawing 
vour  attention,  then  it  greatly  strengthens  the  argUTiient; 
but  shows  that  not  onlv  the  language  of  the  act  iLself.  but 
the  practical  otjject  which  the  legislation  had  in  view  la 
using  that  language,  requires  this  interpretation. 

Now  there  can  be  no  dispute  concerning  what  th.at  piir- 
po.se  was  as  I  suppose.  Here  is  a  peculiar  class  of  olhcora 
siiiglcd  from  all  others  and  brought  within  this  purpose. 
Why  is  it?  It  is  because  the  Constitution  has  crovided 
that  those  principal  officers  in  the  several  executive  de- 
partments inav  be  called  upon  by  tho  President  for  advice 
respecting  the  langiiag-  of  the  Constitution,  but  not  re- 
specting thidr  several  duties.  As  I  read  the  Constitution 
the  I'resident  may  call  upon  the  Secretarv  of  War 
for  advice  concerning  questions  arising  in  the  Departmenl 
of  War;  that  he  mav  call  upon  liiui  for  advice  con- 
ceriiing  (lucstiona  which  are  a  part  ot  the  duty  of  tho 
Pre«ident,  and  which  touch  hia  defies  as  well  as  questiona 
that  belong  to  the  Department  of  War.  Allow  me  to  see 
if  that  is  not  a  true  interpretation. 

The  language  of  the  Constitution  is  that  the  President 
mav  require  the  opinion  in  writing  of  the  principal  ollicer 
of  each  of  the  Kxecntive  Departments  on  any  subject  re- 
lating to  the  duties  of  their  respective  offices.  As  I  i:ead  it. 
it  is  relating  to  tho  duties  of  the  office  of  thofo  principal 
officers,  or  relating  to  the  duties  of  the  President  himself. 

^t  all  events  such  was  the  practical  interpretation  put 
upon  the  ('onstitution  from  the  beginning,  and  every  gen- 
tleman ivho  listens  to  mc.  and  who  is  familiar,  as  all  are 
\i  ith  the  politicnl  hi-tory  o<  tho  country,  knous  that  from 
an  earlv  period  of  the  country,  m  the  .adinimstration  of 
Ccneral  Washington,  his  secretarios  were  call-d  upon  for 
their  advice   concerning  matters   not  within  their  rospoc- 
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tivp  derirtippiit?,  and  so  the  practice  ha?  continued  from 

*''Tl"s"fB  'u  hat'distinsinishod  thi.claPB  of  official  in  one 
T.aric.iarfrom  anv  oilier  oliicers  embraced  "itlun  the 
{^  ,u-of  thJr  Ian-      But  tlicreis    an. <tl).T  distinction  :    Uie 

latA  a^well  as  bvil,.-,riul-.ic.-.  Tli-v  n-ere  to  be  the 
hands  and  the  voice  of  th.  Pre-ident  :ind  accoraiugb-  tliat 
bs.- been  Po  v'-'iet  r  dfi'iiithe  l.e;nui!i;i«.  ajlrtis  (oinic- 
nanred  1  ivtlv  :.nd  evp  ieitly  by  tue  legulation  of  (,o^- 
„^^  ,.  ;,,  V  r  • .  I  i/  ,ti.)i)  of  ihe  depavtment?  and  in  the  act 
fJhif-l  r  nt  .^'--  ,1,;  I.Vpartiiieut  of  War.  That  act 
■,  .1   It   r       ill   irip-niiier,   in   >'"  many  u  o'-ds, 

Flvit't'i'.'- '-.'■-■■  •■i'lv—  Wari  t..di  eliarc  the  duti-s  ;vltliia 
n.  ,Tt,iii  -.n.ral  d.- -.■ripti..n  tli.n-  piv.i,,  as  ^hall  be  aj- 
M"n..i  t.  'li'.'  i'^-  '!>•-  I'nsi  lent,  and  that  he  is  to  do  it 
under  tiio  I're.-iiient's  instructi'.ii-*  and  direeii^.ns. 

I  ,  t  1  e  reweat  Tlie  Secretary  of  ^Var  and  tlu-  other  Se- 
crrtari  ■»,  tb^'  I'ostnia.ter-General  and  the  Attoniev-<  .ene- 
ral  ar  '  deemed  to  be  the  asM.Btant.  ot  the  President  in  the 
rerfor  nance  of  his  great  duties  to  take  care  that  the  la«  b 
nrcf^a'fnlv  executed,  and  they  are_  to  sreak  and  to  act 
for  him.  Now,  do  not  these  M.ggeetiona  or  vienv  fhovv 
that  this  class  of  olTicers  was  excepted  ont  of  the  F eniirc 
of  Office  act*  Tliev  were  to  be  tlie  advisers  of  the  Pre  i- 
dcnt-thevwere  to"  be  the  immediate  confidential  .a?fi?t- 
ant?  of  tlie  ^resident,  for  whom  he  was  to  be  respomilile, 
aiid'in  ■.-,  'n-iji  !ie  ^va.^  cTPected  to  repo=e  the  grave-t  honor, 
♦  r  i^t  ■  ■,  i  r..iihd-iiee      'llieref.ee     t    V,  u.^   that  this  act  has 

*con,l:^.ati,e;l..   r;..f...i, f  the.,.,, ibeers  with  that  of 

the  Pre-i,l'-iit  bv  wh  ,111  tliey  w,  iv  :,)>e,,iiited. 

TtB-ivp  infae't  that  as  to  the  cecrefariee  who  were  ap- 
prdntecU^v'tome  pavticnlar  Pre.id,  nt:  They  shall  c.n'-. 
nue  to  hold  tlieir  ollicc  during  the  term  '•(  that  I  i  -  '"t . 
luit -that  eg  to  Becretane?  who  arc  in  oil  ce,  and  v\  ho  are 
not  appointed  by  any  IVe-ident  now  in  olhce.  <,ongress  has 
nothing  to  sav,  and  leaves  them  as  they  stand.  I  subioit, 
Senit'^s  that  that  i.s  the  natur-.l,  and,  having  regard  to 
?hp  character  of  1  bee  oilicers,  the  neec^sary  interpretation 
of  the  Teniire  of  (Jlhee  act;  .;o  that  it  ^va«  the  intention  of 
Congress  to  compel  the  I're-id.  nt  to  contuiiie  m  othce  a 
Secretarv  not  .ippointed  by  hiiiiHelf. 

Fortiiiintelv.  however,  wehave  not  only  those  mean..'  of 
Jnterm-cting  this  law  which  I  have  alluded  to,  namelv, 
the  language  ot  the  .act  and  the  evident  obiect  and  pur- 
poscBof  theact-bnt  we  h-ave  dcci.sive  evidence  of  what 
was  intended  and  iinder.-t  lod  by  the  law  in  each  braneli 
of  Congress  at  the  time  it  u  a.-.pasr.ed. .  In  order  to  make 
this  more  .apparent  and  .its  just  ^ve!^ht  mnre  ^  i|'nt. 
allow  me  to  state  v  hat  U  very  familiar,  undoiiht.dl.v  to 
Senators,  lint  which  1  wish  to  recall  t .  then-  e.unds  the 
historv  of  this  rroviso.  The  bill,  as  Senat,,rB  will  recdlect, 
originallv  exfluded  t1io.=o  oflicers  altogether.  Itnvidono 
attempt-indeed,  it  rejected  all  attcmnts-to  prescribe  the 
Tenure  of  Ofiiee  for  them;  so  the  bill  went  to  the  Iloese 
of  nrp'-e-entatives.  It  was  there  amended  bv  putting  the 
Secretaries  on  the  same  footing  as  other  civil  ollicers  ap- 
pointed v^  i  =  h  tlie  advice  and  coii-ert  of  the  benate,  and, 
thus  amen, led.  it  came  back  to  thi"^  li,,dv. 

This  bodv  disagreed  to  the  ameiiduient  Thereupon  a 
committee  ,  f  conference  was  appointed  fhat  committee 
on  the  part  of  the  House  had  tor  its  thairnian  the  H"n 
Mr  Schenck.ef  Ohio,  and  en  the  part  of  this  body  it  had 
the  Hon.  Mr.  Williams  and  the  ll,>n.  Mr.  Slieruian  1  hat 
committi-e  of  conference  came  t,.  an  agreement  to  a  ter  the 
House  bill,  bv  striking  those  Secretaries  o, it  .if  the  Imdy  of 
the  hill,  and  inserting  therein  Hie  provi.?o  eontaining  the 
matter  now  under  coii.snl...ration.  Of  coiirse.;eh„n  this 
report  was  made  to  the  Mouse 'f  Representatives  it  >'. as 
incumbent  on  the  committee  appointed  by  that  b.idv  to 
explain  wh.>t  >•  as  done,  or  airreed  to  be  done,  s.i  that  the 
House  its.  If  nii--ht  understand  and  act  mtclliwuth  on  the 
ni.atter.  No,.  I  wish  t..  r.. ad  to  tlie  Senate  ;h- ex]  lana- 
tion  given  by  the  lien.  Mr.  Sehenck,  the  chairman  .d  the 
committee  on  the  part  of  the  llor.sc,  ivhen  he  made  the 
conference  report  to  the  llouee.  After  reading  the  report, 
Mr.  Sehenck  said :—  .  ^.  .   _ 

Iproposijtodemandthe  previous  question  on  agreeing 
to  the  report  e.f  the  Committee  of  Conference,  but  bet  .re 
doing  so,  I  will  expl.ain  to  the  House  the  conditions  of  the 
bill,  and  the  decisions  ot  the  Committee  of  Conference 
upon  it  It  will  be  recollected  that  the  bill,  as  it  passed  the 
Senate,  was  to  provide  that  the  coneurrence  of  the  Senate 
should  be  r.-.iiiired  in  all  removals  fro.n  othce,  exc-'pt 
in  the  case  .>f  heads  ot  departments.  The  Iloii.se  amended 
the  bill  .,f  th.,  S.nate.  so  as  to  e\t.-nd  tliis  r.'.viir.'inent  to 
the  heids  of  del  artmcnt  as  well  as  to  otheroilicers.  llie 
Comniitt....  .)f  (■..nference  has  agrei-d  that  the  Senate  eh..<.II 
accept  tb(^  aineodment  .-f  the  House,  but  inasmuch  as  this 
would  compel  the  President  to  ke.p  around  hiin  heads  of 
departni'iits  until  the  end  of  his  ler.n.  and  w  ho  would 
Imld  over  to  the  next  term,  a  compromise  was  made,  by 
which  a  feitlier  amendment  is  add.'.l  t.i  this  p.irtmn  of  the 
iiill  so  (liat  111,'  term  of  ollice  of  heads  of  departments 
shall  cxpii-,.  ^^  iili  the  term  of  the  President  who  appointed 
them,  allowing  these  heads  of  departments  one  month 
longer,  in  which,  in  case  of  death  or  otheru  isc.  i.tb.-r  ap- 
pointments  can  be  made.  'I'hat  is  tlie  \^  h.d..  ..tteit  of  the 
propositi.m  reported  by  the  Comniitl.'c  ot  C.uifi-i-eiice.    _ 

It  is,  in  fact,  im  accptauce  bv  tlie  S.>nate  of  the  position 
of  the  Heiise.  When,  tl  o:i.  thrxi'  .pies  i  nis  were  put  t.i  Mr. 
Sehenck,  he  wint  on  to  sav:- Their  ternis  ol  ofiice.  "tli.it 
is,  the  terms  of  olliec.f  the  Si'i  retarv,  A'c,  are  liiii:t..d 
as  thcv  are."  so  that  tli.'v  ,.Npin^  u  ith  ibe  term  (.f  m'I'v  ice 
of  tbe"l'resident  win:  app.iiiits  them,  rnnl  on"  month  after, 
ill  ease  of  death  or  a.ei.l,-nt,  niilil  ,,th..rs  can  be  siilHti- 
tuted  forthem.    Allow  mo  to  repeat  that  ucntcuce.      iucy 


expire  with  the  term  of  service  of  the  President  who  ai- 
p.dnts  tliein.  and  one  inonth  after,  m  case  of  deij.^''  'f 
ac(.id,  nt."  Now,  in  this  body,  when  the  rewt  of  tho 
Committee  of  Conference  was  made,  Mr.  UiUiams  made 
an,.\planati.inofit,  and  that  explanation  was  m  seb- 
stance    the   tame   as   that   in,a.le   by  Mr.  bchenck  lu  tho 

^^TlKTCupon  a  considerable  debate  sprung  up.  No  debato 
had  sprung  up  in  the  House,  f_-;r  the  exp  auation  nf  Mr. 
Sehenck  was  accepted  by  the  Hoiue  as  collect,  and  m  aa 
nn.  nestionably  voted  by-  the  House  as  giving  the  true 
toi  e  meaning  and  eifect  of  the  bill  in  thisbodv.  However 
a  consideraijle  debate  sprung  up.  It  would  take  too  niu.  h 
of  vour  time  and  too  much  of  my  strength  to  unde'rt.ake  t.j 
read  this  debate,  hut  I  think  the  A^  hole  oi  it  may  laiily  bo 
Bun;med  up  in  this  statement:  thatit  was  diarged  l^' o'O 
of  the  honorable  Senators  from  W  isconsin  (Mr.  1'""'"} .  j 
that  it  was  the  intention  of  tliose  who  favored  this  bill 
to  keep  ino.^lice  Mr.  Stanton  and  some  other  Secretaues; 
(that  hat  was  directly  met  bv  the  honorable  Senator 
from  Ohio  (Mr.  Sherman),  one  of  the  members  ef  the  t.oii- 
fereiice  Committee,  by  this  statement,  I  do  notiinder- 
stand  the  language  of  the  Senator  I  rom  Misconsm,  He 
first  attributes  a  purpose  to  the  Con).;renee  Committee, 
wliich  I  savis  not  true.  I  say  that  the  Senate  has  not 
li  "i  lated  \'"ith  a  view  to  anv  person  or  to  any  President, 
and  th.-ref  ,re,  he  c.nnmences  by  asserting  what  is  not 
true     We  do  not  l.'gi-late  to  keep  in  the  Secrctarvof  War, 


true.     »>  e  ao  noi  irsii-i.iic  \.^  ivti-ii  lu  ^.,,.  ,^- ■- v  v.,   ,„  ij 

tl  e  Sccretarv  of  tlie  Navv,  or  the  Secretary  of  btate. ' 
't  ben  a  c, .n versation  arose  between  the honoia!  le  Senator 
frem  Ohio  and  the  honorable  Senator  from  \\  isconsm,  ana 
the  b,,norable  Senator  from  Ohio  continued  thus :— 

'•Thitthe  Senate  has  no  such  purpose  is  shown  bvita 
vote  since  to  make  this  excepthm.  .That  this  iirovisi.,Q 
do.sn.it  anplv  to  the  present  case  is  shown  liy  t  ic  t.icc 
thit  its  language  is  so  framed  as  not  to  apply  to  tlie  pi  .;- 
=i-iit  l'r,.-i,ieut '  The  Senator  ehows  that  himself,  and  a'.'- 
guestriilv  thatit  would  not  prevent  the  present  PreM- 
d.ut  irom  nimving  the  Secretary  of  W  ar,  the  .-soorctai  7 
of  lie  Nivv  or  the  Secrctarvof  State;  audit  I  suppos,  d 
thvt  either  of  th.-se  gentlemen  were  so  wanting  iii  man- 
i.u'd  or  in  liou..r,  as  to  h,,ld  his  place  after  tlie  po. 
lite«t  intimation  from  the  l'resid..nt  of  the  I  nit'.d.>tatea 
that  his  services  were  no  hmger  needed,  I  certamU.  as 
Senat.ir,wonld  con8..nt  to  his  removal  at  any  time.. and  ?o 
woeld  we  all.  I  read  this.  Senators,  not  as  expressing  the 
onini.ia  of  an  individual  Senator  concerning  tue  moaning 
of  a  la-v  that  is  under  di.scussi.jn  and  that  k  about  to  pasa 
into  legislati..n.  I  read  it  as  the  explanation  of  tue  n>p.irt 
of  the  i;,min;ittee  of  C'lifereiiee,  appointed  bvthi-  bod.\  to 
see  «  heth.r  it  could  agree  with  the  House  of  Kep;  .jscnta- 
?i.'csi.i  the  terms  of  this  bill.  And  riow  I  a=k  the  senate, 
if.  lookin'-'  at  the  language  of  this  bill,  hoking. at  Us  pur- 
n.is,.  lo.ikin.j  at  the  cireiimstanees  imd.-r  v.  iii.-li  it  aaa 
pas-."d,  l.'"king  at  the  meaning,  attached  t.5  it  l.v  ca.  h 
of  the  bodies  who  assented  to  it,  it  is  possible  t..i  ledd  tli.it 
Mr.  Stan f,.u'K  case  is  ivithin  the  scope  ol  thisieuureut 
OlVicc  let'  • 

1  submit  that  it  is  not.  I  now  return  to  the  allegations 
of  this  article.  The  first,  as  Srn  itors  wil  reincmber.  H 
that  the  issuing  of  the  order  which  is  set  out  in  the  ai  ticle, 
was  a  v.i,.lati,,n  of  the  Tenure  of  Othce  act.  It  is  perfectly 
cb'ar  that  this  i-  not  true.  The  Tenure  of  Oflice  act,  in  its 
sixth  seeti.m,  enacts  that  eery  removal,  app.nutmcnc  and 
emolument  that  mav  b.ive  been  cxercis^'d  con.triry  to  tho 
PI•o^  i-ions  of  this  act  shall  be  deemed  a  hi--h  misdemeanor 
Well.in  the  first  place.no  reinoval  has  be.n  P^yi'd.  hey  sot 
out  the  order  of  removal;  It  .Mr.  Stanton  }i.ad  obey  cd  tb  it 
order  it  would  have  been  a  removal,  but  inasmueli  as  Mr. 
Stanton  did  not  obey  it,  there  was  n.)  removal,  to  tb.at  it  la 
qiiiie  clear  that,  biokingat  this  sixth  se.etn.in  of  the  act, 
thev  have  made  out  no  ca-e  of  removal  \>  ithin  the  statute, 
and,  tbeiefore,  n,i  case  of  vi,,lation  by.  anv  nmoval. 

Itmust  n.)t  ..iilv  Ih' a  removal,  but  It  must  he  contrary 
to  the  pr.ni  ions',  f  tin-  Tenure  of  0,1';.. e  act;  and,  there- 
fore if  vou  h,, 1.1  the  order  to  be  in  etiect  a  removal,  uu- 
less 'Mr  Stant'ju's  case  was  "ithin  this  act,  and  nnle.sa 
tliisact  gave  Jlr.  Stanton  a  tenure  of  ollice,  his  removal 
w.inld  not  have  been  contrary  to  the  provi.-i^ns  of  the  art. 
li'it  this  article,  as  Senators  will  perceive  on  1. joking  at  i  . 
d  les  not  allege  simplv  that  the  order  for  the  rene  val  of 
Mr  'stant.iu  u  as  a  vi..lation  of  the  Tenure  of  Ollu  e  act. 
"  fheh.m.irabl  •  Iloii-e  .,f  Keprescntatives  h.as.  n.it.  bv  ita 
arti.les,  att.iupf.'d,  in  other  words  to  erect  a  mistake  into 
a  crime  I  have  b,en  arguing  to  you  at  considerable  l,.ngtli, 
and,  uodo'.bt.  tiring  your,  patience,  tlie  .constnieti..ii  ot 
this  law.  Ihave  a  cl.  .ar  idea  of  u  hat  its  consti  m  tion 
otehttobe.  Senators  who  have  likened  to  iije. mav  hav-a 
a  dilferent  idi'a  about  it,  but  1  think  tliev  will,  m  all  can- 
d.ir,  admit  that  there  is  a  questi.m  of  c.uistructn.u  here, 
and  aonesti.ui  as  to  ^  hat  the  ufnumg  ot  this  law  w.os, 
a  uiK^stlon  i>  helber  it  is  aprlhal  I-  t...  Mr.  Stanton's  case  - 
.\.  verv  honest  ami  soli.l  .luesli  >n  whi,b  any  man  may  en- 
tertain, and  tli.r..f,,r,,  1  rei'eat  it  is  unportant  to  observe 
that  iehon..ral.l,.  H..ie-e  .,f  l:epn.s..utat  v.-s  has  not.bv 
t  s  arti.A.-  ..i  d  .av.e- .d  to  ch  irge  the  President  with  a  high 
ieisdem...in,,r  l,..eM.,s.' he  ha,l  fail,. d  in  construing  that  law. 
The  H,'"  s.  eha.g.s  hini  x>  ith  iuteutionally  iiiiscm.stru- 
iii.'  it  so  tint  in  Ol  .l.n-  to  maintain  tli,.  substance  ot  this  ar- 
t  ele  witlmntuhiehit...as  n,.t  designed  b.v  the  Houso  of 
P,,u.i'eseiitatives  t,.  stand,  and  could  not  stand,  it  l«  n"C".s. 
sarv  for  the  manairers  t,.  show  that  the  Presid.uit  "  ilfollv 
n'lis-construed  this  bill ;  that  hax  in^  reas..n  to  .  believe,  ai  -1 
actuallv  beli.-viiig.  aft,;,-,  the  us,^  .,f  ,iue  >»'im:V:  t  u  t  M  . 
Stanton's  case  was  nithiii  th.:  law,  he  .icted  as  it  it  ".^"'t 
V  ithin  it;  that  is  the  substance  of   the  charge  of  this  ar- 

'"well  what  is  the  pro.if  in  support  of  it?    Not  a  particle 
of  evidence.    Senators  must  undoubtedly  be  faiuiUar  wua 
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the  fact  tliat  the  office  of  Prepident  of  the  United  States, 
aa  wull  as  iiiiiny  inher  oxucutivo  offioes,  and.  to  some  ex- 
tent, .indicinl  otiicos.  call  iipnii  those  «ho  hold  them  for  the 
exercise  i^f  judf^ment  (ind  !<kill  in  the  eonstriictioii  and  ap- 
plication of  huvp.  and  on  tlu-ir  jiidgiiieut  and  pkill  in  the 
apj;lication  of  the  Constitution  itself.  It  is  true  the  ju- 
dicial pow  cr  of  the  country,  so  to  speak— technically  speak- 
ing—is all  vested  in  the  Supreme  Court,  and  in  sneh  in- 
ferior courts  as  Congress  from  time  to  time  has  estahli-'hed 
or  may  establish  ;  but  then  there  is  a  great  mass  of  judici^il 
work  to  be  performed  by  executive  officers  in  the  discharge 
of  their  duties  which  is  of  a  .judicial  char.acter. 

Take  for  instance,  all  that  is  done  in  the  anditins  of  ac- 
counts, that  is  judicial.whether  it  be  done  bv  an  auditor  or 
comptroller,  or  whether  it  be  done  by  a  chancellor,  it  is 
of  the  same  ch.aracter  when  done  bv  one  .as  when  done  by 
tlic  otiier.  They  must  construe  and  apply  the  laws;  tliey 
must  invcRti.'^ate  and  ascertain  the  facts;  they  must  couie 
to  some  results  founded  on  the  law  and  on  the  facts.  Now 
this  class  of  dutiei«  the  President  of  the  I'nited  States  has 
to  perform.  A  case  is  brought  before  him  which,  in  his 
judgment,  calls  for  action. 

His  tirst  inquiry  must  be,  what  is  the  law  on  the  subject? 
and  he  encounters  among  other  tliin'?3  tlii?  Tenure  of  ()l!ice 
act  in  the  course  of  that  iur|uiiy.  His  first  dutv  is  to  con- 
strue that  law  to  see  whether  it  applies  to  tlie  ea-e  nnd  to 
use.  of  course,  in  doing  so.  all  those  means  and  aj'pliaucea 
which  tile  Consti  uti(m  and  lau  s  of  tlu^  couutrv  li:ivi-  out 
into  his  hands  to  enable  him  to  come  to  a  correet  diiisi^-u. 
But,  after  all,  he  must  decide  in  order  either  to  .act  of  refrain 
from  acting. 

That  proces=  the  President  w.as  obliged  to  go  .l.rough  in 
this  case,  .ind  did  go  through,  and  he  came  to  the  conclu- 
fion  that  the  case  of  Mr.  Stanton  was  not  within  this  law. 
He  came  to  that  concluhion.  net  merely  by  e^.iuiiuatim 
into  this  law  himeelf.  but  by  resorting  to  the  advice  i<hieh 
the  Constitutiou  and  laws  of  the  country  enable  hiui  to 
call  for  in  order  to  assist  him  in  coming  to  a  correct  con- 
clusion. Having  done  .so,  will  the  Senate  be  prepared  to 
eay  that  this  must  have  been  a  wilful  mjsconptiMiction  of 
the  law — so  wilful,  so  wrouc  that  it  can  justlv  and  pro- 
perly, and  for  the  purpose  of  this  prosecution  efiectively  be 
termed  a  high  misdemeanor. 

How  does  the  law  read?  What  are  its  purposes  and  ob- 
ject?? How  was  it  uudiTstood  here  at  the  time  it  was 
pass -d,  and  how  is  it  possible  for  this  hudv  to  convict  the 
Pre-ident  of  the  United  States  of  a  high  crime  .-ind  misde- 
meanor for  construing  the  law  as  those  «  ho  made  it  con- 
etrued  it  at  the  time  of  its  passage.  I  submit  to  the  Senate 
that  thus  far  no  great  advance  has  been  ninde  towards  the 
conclusion  of  either  of  the  allesjations  in  this  article,  that 
this  order  was  a  viol.ition  of  the  Tenure  of  Ollice  .act.  or 
that  tluM-e  was  an  intent  on  the  part  of  the  President  thus 
to  violate  it;  and  yet,  nlthouph  n-e  have  not  yet  goue  over 
all  the  allogations  in  this  article,  we  have  met  its  head's 
front,  and  what  remains  will  be  found  to  be  "othiug  but 
incidental  and  circumstantial,  and  not  the  princioal  sub- 
jects. 

If  Mr.  Stanton  was  not  within  this  Law;  if  he  held,  dur- 
ing the  pleasure  of  President  .lohuson.  as  he  had  held 
during  tlje  pleasure  of  !\Ir.  Lincoln,  and  if  he  \ias  bound  to 
obey  that  order,  to  quit  the  place  instead  of  being  sus- 
tained in  resisting  it,  I  think  that  the  honorable  manazera 
will  find  it  extremely  dilHcult  to  construct  out  of  the 
broken  fragments  of  this  article  anything  that  will 
amount  to  a  higher  misdemeanor.  What  are  thev? 
They  are,  in  the  first  place,  that  the  Presidont  did 
violate,  and  intend  to  violate  the  Constitution  of 
the  United  States  by  giving  this  order.  How? 
They  say,  as  I  understand  it,  that  the  order  of  removal 
was  made  during  the  session  of  the  Senate,  and  that  for 
that  reason  the  order  was  a  violation  of  the  Constitution 
of  the  Cnited  States.  Now,  if  I  can  make  our  ide:is  of  it 
plain.  I  think  there  is  nothincleft  of  that  article.  Now.  in 
the  first  place,  .as  Senators  will  observe  this  is  the  case  of  a 
Secretar\-  of  War,  holding  b.v  the  terms  of  his  commission 
during  the  pleasure  of  the  Pn^sident,  and  holding  under 
the  act  of  1789,  which  created  that  dopartuuuit,  :n!d  '.vhich, 
although  it  does  not  directly  confiT  on  the  I're-i.lent  the 
power  of  removing  the  Secretary,  does  clearly  imijly  that 
he  had  that  power,  by  making  a  provision  for  what  shall 
happen  in  case  he  exercises  it. 

That  is  the  case  which  is  under  considerafion.  The 
question  is  this,  whether  under  the  law  of  ITS!',  and  the 
tenure!  otoriie<-  ereated  b.y  that  law,  created  aft(,-r  great  de- 
bate, the  I'ri'-id'-nt  Could  have  removed  such  a  Peeretary 
during  the  se  sion  of  the  Senate?  Whvnot?  Certainly 
there  is  nothing  in  the  (Jonstitution  of  the  I'nited  States 
to  prohibit  it.  The  Constitution  has  made  two  di=finet 
provisions  for  filling  ollices.  One  is  by  a  nomination  to 
tliC  Senate,  a  conliruiatifui  b3'  that  body  and  a  commission 
by  the  President  on  that  confirmation.  The  other  is  the 
commission  of  an  oMicer,  when  a  vacancy  happens  during 
a  recess  of  the  Senate. 

But  the-  question  now  before  vou  is  not  a  qiic=tion  ae  to 
how  vaeancios  shnll  be  filled,  for  that  the  <;..ii  titution  li.as 
provided  for.  but  a  ipiestiou  lunv  v.acaneies  may  be  crea- 
ated,  whieli  is  a  totally  distinct  oiU'stion.  Whatever  mav 
be  thought  of  the  soundness  of  tlu'  (>in-titution -arrived 
at  after  a  leugth.y  debate,  in  17>-'9  concerniue  the  tenure 
of  office,  or  concerning  tin-  power  of  removal  from  oflice,  no 
one,  I  suppose,  \vill  question  tbi'  fact  that  a  eonelusion  was 
arrived  at.  and  that  tliat  coiielnsion  wastliat  the  (.'ousti- 
tulionof  the  Tnitcal  Stat.s  had  lodL'ed  ^^  iili  the  i'resident 
this  power  of  removal,  independently  of  the  Senate. 

This  niii.v  be  a  decision  which  ought  to  be  reversed.  It 
may  have  been  now  reversed.  On  that  I  say  nothing  at 
present;  but  that  it  was  made  the  legislation  of  C-n.-rosa 
m  178y,  and  on  down  to  18G7,  proceeded  on  the  assumption, 


express  or  implied,  that  that  decision  had  been  made,  no- 
body who  understands  the  history  of  the  legislation  of  the 
country  will  deiiv.  Considi-r.  if  vou  please,  uhat  that  de- 
cision was;  that  tin-  (;.in--titution  had  lodged  this  power  in 
the  Pre.-ident,  that  hi;  was  to  exercise  it.  and  that  the  Sc-n- 
ate  had  not  and  could  not  have  anv  control  whafc'e.r  over 
it.  If  that  b.'  so,  what  materi.alitv'is  it  whether  the  S.nate 
is  in  session  or  not?  If  the  Senate  is  not  in  session,  and  t^ie 
President  has  this  power,  a  vacancv  is  created,  and  the 
Constitution  has  made  provision  for  filling  the  vacancv  by 
commissioning  until  the  end  of  the  next  session  of  the 
Senate. 

If  the  Senate  is  in  session,  then  the  Constitution  baa 
made  provision  for  lilling  the  vacancy  thus  created  by 
noiniuation,  and  the  lawsof  the  country  made  proviur.u 
for  filling  it  «(/ 7«/er/»i,  so  that  if  this  be  the  case  within 
the  scope  of  the  decision  made  by  Congre-s  in  17,-,;).  and 
within  the  scope  of  the  legislation  which  f  U'lw cd  on  that 
decision,  then  it  is  a  case  where,  either  bv  force  r,(  the  ( lon- 
stitutiou  tlie  President  h.ad  the  power  of  reuiov.il  without 
consulting  the  S.-nato,  or  el-e  the  legislation  of  (Jongress 
had  gi\rn  it  to  Inui.  and  in  oither  wav,  neither  the  Consu- 
to.tion  rer  the  leijislation  of  Congress  had  made  it  incum- 
bent on  liim  to  eiuisidt  the  Senate  on  the  subject. 

I  submit,  tliorefoie,  that  if  you  look  at  this  case  as  it  has 
been  pre.-ented  on  a  decision  made  in  1789  ontheleai.-lation 
of  CoiejresB  follow  ing  that  decision,  are  the  terms  of  the 
oimniissiou  uud.  r  wbicli  Mr.  Stanton  holds,  vou  must 
c  uni' to  fliis  Com  lusion  i-vithout  any  further  reference  to 
the  subject,  that  the  Senate  had  nothing  whate\er  to  do 
with  the  removal  of  Mr.  Stanton,  either  whether  the 
Senate  was  in /ession  or  not;  that  his  removal  \vas  made 
either  under  the  constitutional  power  of  the  President  as  it 
had  been  interpreted  in  1789;  or  if  that  be  con^idored  re- 
viTsed  under  the  grant  made  by  the  Legislature  to  the 
President  in  n  ferenec  to  all  those  secretaries  not  included 
within  th.-  Tenure  of  Ofiice  act. 

This,  h  e,' e' or.  doi's  iei»  rest  simply  on  thi.s  application 
of  tho  ('  ii-'it  iti,iii  riiul  l.-i-lation  of  Congress.  U'liere 
has  been,  ami  I  tii;dl  liiiii:;  it  Ijefore  you,  a  praeticeon  the 
part  of  the  iz^irinuient,  going  back  to  a  very  earlv  d,iv. 
and  Coming  donn  to  a  recent  period,  for  the  President  to 
make  removals  from  the  olfice,  when  the  case  called  for 
them,  withoiu  rega-d  to  the  fact  whether  the  Senate  was 
in  session  or  not.  'I'he  inst,inces,  of  course,  would  not  bo 
numerous  where,  if  the  Senate  was  in  session,  he  would 
not  send  a  nomination  to  the  Senate,  saying  "I  appoint  A. 
B.  instead  of  C.  D..  renio\cd :"  but  there  were  .eea-ions, 
not  of  frequent  occurrence,  where  the  Preeidi  nf  had  not 
time  to  select  a  person  ivhom  he  would  nominate;  «  here 
he  would  not  trust  the  oflicer  then  in  possession  of  the 
oHice  to  couiiaue  in  it,  and  wliere  it  was  uecessarv  for 
him,  by  a  special  order,  to  remove  bim  from  the  oftice 
wholly  independent  of  the  iiomination  of  his  sucee>siirs. 

Lot  me  bring  before  vour  attention  a  case  «  hicli  hap- 
pened recently  ivitliin  the  knowledge  of  the  Senate.  We 
were  on  the  eve  of  a  civil  war;  the  War  Department  wag 
in  the  hands  of  a  man  who  was  disloyal  and  unfaithful  to 
his  trust.  His  chief  eleik,  who,  on  his  removal  or  re.-igna- 
nation.  would  come  to  the  place,  was  in  the  same  eat"^'ory 
with  his  master.  L'uder  these  circumstances,  the  Presi- 
dent of  the  ('nitcd  Scites  said— "Mr.  Ployd.  I  must  have 
pos  ession  of  the  ollice."  Mr.  Flo.yd  had  too  much  good 
good  sense  or  good  something  else  to  do  anything  but  im- 
mediately resign,  and  instantly  the  President  put  in  th« 
otlice  General  Holt,  the  Postmaster-Geni;raI,  without  tho 
dida.y  of  an  hour,  when  adelay  of  twenty-four  hours  would 
have  been  of  most  pr.actical  consequences. 

There  are  several  of  this  class  of^  cases  arising  in  all  tho 
departments,  and  followed  by  this  aetion,  and  we  sh.aU 
briu:,'  bctVirir  vou  evidence  showing  what  those  cases  were, 
so  that  it  Hill  appear  th.u  as  long  as  otlices  were  held  dur- 
ing the  ))leasure  of  the  I'ri'sidcnt,  and  wholly  indei'cudent 
of  the  advice  which  he  might  receive  from  the  .Senate  with 
reference'  to  their  removal,  whenever  there  was  an  otaa- 
situi  for  it,  the  President  used  tho  power,  whuth  •  the 
Senate  was  in  lession  or  not. 

I  have  now  given  the  considerations  applicable  to  tho 
Tenure  of  Otiice  act,  and  to  tho.se  allegatiiuis  that  the  Pre- 
siili'Ut  violated,  knowingly  violated  the  Constitution  of  the 
United  States  in  the  order  for  the  removal  of  Mr.  Stautoa 
from  ollice  while  the  Senates  was  in  session. 

The  counsel  fir  the  President  deem  that  itignof  es»enfial 
in  order  to  his  vindication  from  this  charge,  to  g-  I  tlier 
into  the  subject.  The  President,  nevertheless,  :  ^  a 
broader  view  of  the  matter,  and  it  is  due  to  the  Pre  .lent 
that  it  should  be  brought  into  court,  and  that  I  now  pro- 
pi. si' to  (qien  to  your  consideration.  The  (Joustitution  re- 
quires the  President  of  the  Cnited  States  to  take  care  that 
the  laws  be  fuitbl'ully  executed.  It  al.-io  requires  of  him. 
bef  iri' he  is  qualitied  for  hisollice,  to  swear  that  lie  will 
faithfully  execute  the  laws  and  that,  to  the  bestof  his 
ability  he  will  preserve,  protect  and  defend  the  Constitu- 
tion of  the  fiiitod  States. 

I  suppose  that  cverv  man  will  agree  that  as  long  as  the 
Presiih-ut  in  t;ood  t.iith  is  endeavoring  to  take  eare  that 
the  laws  be  faithfully  executed,  and  is  iii  good  faith,  to 
the  best  of  lii-i  ability,  luesiu-ving,  protecting,  and  defend- 
ing the  (Constitution  of  the  Cnited  States,  although  be  may 
be  mistaken,  he  has  not  cuumitted  high  eiiiies  nnd  mis- 
demeanors In  the  execution  of  these  duties  tlie  I'resi- 
dent  found  various  reasons,  \i  hich  it  is  not  mv  proviuee  at 
this  lime  to  state,  but  whieb  u  ill  be  exhibited  to  you  here- 
after, that  it  »  as  impossilile  for  him  to  allow  Mr.  Stanton 
to  continue  to  hold  the  olliee  of  Secretary  of  War  u  liile  he 
was  responsible  f  jr  his  eonduet  in  the  manner  in  wlii<  h  ho 
is  required  by  the  Constifotioii  .and  laws  to  lie  responsilile. 
This  uas  intimated  to  Mr.  Stanton,  and  did  not  I'redace 
tho  elVect  which  in  the  opinion  of  well  informed  men,  such 
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an  intimation  iisnally  prodiicoB.  Thereupon  tho  President 
first  suspended  Mr.  btanton,  and  reported  that  fact  to  the 
Senate.  Certain  proceeding?  took  place  here,  which  will 
be  adverted  to  more  particulnrlv  presently. 

They  resiJted  iu  the  return  of  Mr.  Stanton  to  the  occu- 
pationb^v  him  of  his  othce. 

Then  It  wa-^  necessary  for  tho  President  of  the  United 
States  to  consider  first  whether  this  Tenure  of  Office  act 
applied  to  the  case  of  Mr.  Stmtnn;  and,  second,  whether, 
if  It  applied  to  the  case  of  Mr.  Stanton,  tho  law  itself  uaa 
a  law  of  the  land,  or  inoperative,  because  conflicting  with 
the  Con^-tilution.  Now,  I  am  aware  that  it  is  insisted  that 
it  is  the  ci^  il  and  moral  duty  of  all  men  to  obev  these  laws 
that  have  been  p;i8sed  throuph  .'ill  the  forms  of  legi^lation 
until  they  nUnW  have  been  declared  bv  the  judicial  autlio- 
rit.v  not  to  be  bindine;  but  it  is  evident  that  that  is  too 
broad  a  statenie'it  of  the  civil  and  moral  duty,  iiicurabent 
either  upon  iirivate  citizens  oi-  upon  public  oflicers,  be- 
cause,  if  this  be  the  measure  of  tlie  duty,  there  nov<'r  could 
be  a  deei-ion,  there  nevercould  be  a  decree  that  the  law 
is  uncjU:-titutional,  inasmuch  as  it  is  only  bv  di-^regarding 
the  lau  th.it  any  question  can  be  rai-ed  upon  it. 

1  submit  to  Senators  that  not  only  is  there  no  such  rule 
of  civil  or  moral  duty,  but  that  it  may  be  and  has  been  a 
hieh  ai>d  patriotic  duty  in  a  citizen  to  rai:'e  a  question 
whether  the  law  is  within  the  Con.'^titution  of  his  country. 
vVill  :iiiv  fpiestion  the  patrioti.^m  or  the  propriety  of  John 
llampdin'.s  net  \\  hen  he  brought  the  question  before  tho 
court?  of  lOnpland.  whether  fliip  money  was  within  tho 
(Jonstitntinn  of  England.  Not  only  is  there  no  such  rule 
incumbent  upon  private  citizens,  which  forbids  them  to 
raise  such  (jMeBSionji,  but  let  me  repeat,  there  may  be.  and 
there  often  have  been  ini'tances  in  which  the  highest  pa- 
triotism and  the  purest  civil  and  moral  libertv  required  it, 
I^et  Mie  ask  any  of  \  on  if  you  were  .i.  trustee  for  the  rights  of 
third  IMMS"U«,  and  if  tho-e  righti  of  third  persons  which 
they  eoiild  not  defend,  them-elves,  by  reason  perhaps,  of 
sex  or  agi-,  should  be  attacked  by  an  unconstitutional  law, 
(Should  you  not  deem  it  your  sacred  duty  to  resist  that  law 
pnd  have  the  question  fried?  And  if  a  private  trustee  may 
be  subject  to  such  duty,  and  imp.  lied  bv  it  to  such  .action, 
how  is  it  possible  to  maintain  tiiat  he  "ho  is  a  trustee  for 
the  people,  with  powers  contided  to  him  for  their  protec- 
tion, for  their  security,  for  tleir  l)ene(it,  mav  not,  in  that 
character  of  trustee,  defend  w  hat  has  been  thus  committed 
to  him? 

1).- not  let  me  be  misunderstood  upon  this.  I  am  not  in- 
tending to  .advance  upcui  or  to  occnpv  any  extreme  ground, 
because  no  such  extreme  ground  has  been  advanced  upon, 
or  is  occupied  by  the  President  of  the  Inited  States.  He 
is  to  take  care  that  the  la  vs  are  faithfully  executed. 
When  a  law  has  been  p;i«ied  througli  the  form-i  of  legisla- 
tion, either  with  his  assent  or  -vithout  his  a-seut,  it  is  his 
flutv  to  -re  that  the  law  be  faithtnUy  execute. 1,  so  long  as 
nothing  is  required  of  him  in  his  ministerial  action.  He 
is  not  to  erect  him-elf  in  a  j  idieial  court,  and  decide  that 
the  law  is  uncon.Htitutioual,  and  that  therefore,  he  will  not 
execute  it. 

If  that  was  done,  there  manifestly  never  could  be  aju- 
dicial  d'ci-ion.  llie  President  would  not  onlv  veto  tho 
law,  lint  would  nfuse  all  action  under  the  la\v  after  it  was 
passed, and  would  thus  prevent  any  jiidiei.il  decision  being 
made  upon  it.  He  asserts  no  such  power,  he  has  no  such 
Idea  of  his  dutv;  hi.i  id<:a  of  liis  dutv  is  that,  if  a  law  is 
passed  over  his  veto  which  he  believes  to  be  unconstitu- 
tional, and,  if  that  law  atfecto  the  interests  ofthirdpAr- 
tief.  tho^e '.vhose  interests  are  attected  must  take  care  of 
theui.  and  must  raise  questions  coneerninc  them. 

If  ^ueh  a  law  allects  the  intereeta  of  the  people,  the  peo- 
ple must  take  care  of  them  at  the  polls,  in  a  constitutional 
nnd  proper  wav;  Ijut  when  a  question  arises  whether  a 
particMliir  l.uv  haseut  otf  «,  power  confided  to  him,  and 
\Theu  lie  alune  'an  raise  that  qip  e'ion,  and  when  he  alone 
can  cause  a  judicial  decision  to  come  between  the  two 
branches  of  the  government  to  see  wh'ch  of  them  is  right, 
prd  when,  after  due  deliberation,  with  the  advice  of  those 
who  are  liis  proper  adriser-,  he  si'ttles  down  firinlv  in  tho 
opinion  that  such  is  the  character  of  the  law,  it  remains  to 
b"  decided  by  you  whether  there  is  any  violation  of  his 
duty  in  lining  so. 

Suppose  a  law  should  declare  or  provide  that  the  Presi- 
dent of  the  I'nited  States  shall  not  make  a  treaty  with 
England  or  with  anv  otlier  power  That  would  be  a  plain 
infraction  ol  his  eon-titutional  power,  and  if  an  occa.^iion 
arose  when  such  a  treaty  was  expedient,  d-sirahle  or  ne- 
ces.sary,  in  his  juilgment,  it  would  be  hi-' duty  to  disobey 
tJie  law,  and  the  fact  that  it  would  be  declared  a  high  mis- 
demeanor if  he  disobeyed,  it  no  more  r.'l eases  him  from 
the  responsibilitj'  thr  .liph  the  motive  of  fear  of  that  law 
than  he  would  bo  relieved  from  that  responsibility  by  a 
bribe. 

Suppose  a  law  is  passed  that  he  shall  not  be  the  com- 
ni.ander-inchief;  th  it  is  a  plain  case  of  an  infr.acfion  of  tltat 
provision  of  the  Constitution  which  hm  cui'ided  to  him 
that  command  in  ordi'r  that  the   he.ad   of  all  the  military 

power  of  the  I itry  shall  be   its   hivliest  civil  magistrate, 

and  that  the  law  may  always  be  siiperhir  to  arms.  Sup- 
pose the  I'n-'ident  shall  resist  a  law  of  that  kind  in  the 
manner  which  I  have  spoken  of.  by  bringing  it  to  a  judicial 
decision.  It  mav  be  said  that  these  are  plain  case*  of 
cxpi-esB  infraction  of  the  Constitution.  But  what  is  tho 
diflerenci'  between  a  power  conf.-rri'd  upon  the  President 
by  the  exiiress  wordj  of  the  Con'tifiition  and  the  power 
conferred  upon  him  by  a  clear  iuiplicaM.m  of  the  Consti- 
tution? Wliere  is  the  power  in  the  'Constitution  to  li'vy 
taxes?  Where  doe«  the  P'lwer  come  fioni  to  limit  (.!on- 
gresB  in  as-igning  original  juri-dietion  to  thi^  S;ipreme 
Court  of  th,'  I'nited  States?  Where  do  a  multitude  of 
powers  OB  \Ttileh  Congrcoa  acta,  come  from  in  the  Consti- 


tution, except  by  fair  implication?  Whence  do  yon  derive 
power  to  confer  on  the  Senate  the  right  to  prev-cnt  remo- 
vals from  0  fjce  without  its  consent?  Is  it  cxnres.-ly  given 
111  tlie  Constitution,  or  is  it  an  implication  from  some  of  ita 

I  submit  that  it  is  impossible  to  draw  any  line  to  limit 
the  duty  of  the  President  simply  because  a  power  is  de- 
rived from  an  implication  of  the  Constitution  instead  of 
from  an  express  provision  of  it.  One  thing,  unquestion- 
ably, is  lo  be  expected  from  the  President  on  all  such  00- 
casions,  and  that  is  that  he  shall  carefullv  consider  tho 
question,  ,ind  if  he  shall  be  of  opinion  that  it  is  necessary 
for  the  public  service  that  the  question  shall  be  decidei 
he  snail  take  all  competent  and  proper  advice  on  the  su^ 
ject  and,  ^vhen  he  has  done  that,  if  he  finds  that  he  can- 
not follow  the  law  in  a  particular  case  w  ithout  abandon- 
}-"j"  j^  ®.  P" u'"  \!;'''"^h  ^'^  believes  to  have  been  con- 
fided to  him  by  the  people,  it  is  his  solemn 
conviction  that  it  is  his  duty  to  assert  the  power 
ami  to  obtain  a  judicial  decision  thereon;  and 
although  the  President  does  not  perceive,  nor  do  hts 
counsel  perceive  that,  it  is  essential  to  his  defense  in  this 
case,  to  maintain  thi"  part  of  the  argument.  Nevertheless, 
It  this  tribumal  should  be  of  that  opinion,  then  before  thia 
tribunah  before  all  the  people  of  the  United  States,  and 
before  the  civilized  world,  he  asserts  the  truth  of  that  po- 
sition. *^ 

I  am  compelled  now  to  ask  yonr  attention,  quite  briefly 
however,  to  some  conslderajioiu  which  weighed  on  tlia 
nund  of  the  Pre.-;ideBt,  and  led  him  to  conclude  that  the 
p«wer  of  removal  was  one  of  tho  powers  of  his  ottice,  aid 
that  It  wa<  his  duty  in  the  manner  I  have  indicated  to  en- 
deavor to  protect  it.  '^ 

It  is  a  rule  long  settled,  existing  I  suppose  in  the  laws  of 
all  civilized  countries,  eertainlv  existing  in  the  laws  of 
every  system  of  g'lvernment  which  1  have  consulted,  that 
a  cotemporary  exposition  made  bv  those  who  are  con>. 
peteiit  to  give  it  a  construction,  is  of  verv  great  weight, 
and  that  «  hen  such  a  cotemporary  expoiition  of  the  law 
has  b(-en  made  an.l  has  K-en  followed  bv  an  actual  and 
practical  construction  of  it,  has  been  continued  durinR 
periods  of  time,  and  applied  to  great  numbers  of  ea.-«e»,  U 
18  afterwards  too  late  to  cull  in  question  the  correctness  of 
such  a  decision. 

The  rulei.s  Laid  down  in  the  quaint  language  of  Lord 
Coke,  as  follows:—  Orreat  regard  ought,  in  construing  a 
law,  to  be  p.'iid  to  the  construction  which  the  sages  vrbo 
lived  ab.iiit  the  time,  or  soon  after  it  wa.s  made,  put  upom 
It.  because  they  were  best  able  to  judge  of  the  intention  <* 
the  makers  at  the  time  when  the  law  was  made.  Cotem. 
jioraiiea  exposHis  estfortissi-rna  in  lege 

liA'j-  *JV,'"-''\-""'°  ^i'^^  *'''°"'  <-"''Pi  Justice  Marshairs 
Life  of  \\  ashington"  in  regard  to  the  action  by  the  HoiWI 
ol  lu'preseiitatives  on  a  bill  on  the  subject  in  1789,  when  Mt 
Hen-on  oftered  an  amendment,  to  the  effect  that  Uw 
power  of  removal  is  solely  in  the  President,  and  said  t^iat 
if  that  prevailed  he  would  move  to  strike  out  eertato 
word.s  conveying  the  implicati'jn  that  it  was  a  subject  of 
legislative  power.  That  motion  w.aa  seconded  by  Mt 
iMadiH'in,  and  both  amendments  were  adopted,  and 
the  I'lU  passing  into  a  law,  had  ever  since  been  considewii 
as  the  sen-e  of  the  legislative  department  on  this  subject, 

.Mr.  (  t  Kll^  continued -Some  allusion  has  been  made 
to  th"  tact  tliat  tins  law  was  passed  onlv  bv  the  action  of 
the  \  ice  I'reeid'nt.  Upon  that  subject  I  beg"  leave  to  read 
from  the  Lit"  of  \  ice  President  .\dam8,  by  his  grandsoi^ 
vol.  I.  pages  448  and  4.5(1.  He  here  gives  an  account,  so  iax 
as  can  be  a-ccrtained.  of  what  that  debate  was. 

He  terniinatee  the  subject  in  this  way :— "These  reason** 
(he  says),  that  is,  the  \  ice  President's  reasons,  "werenflt 
committed  to  paper,  however,  and  can,  therefore,  never  ba 
known,  but  in  their  substance  it  is  certain  that  he  ner^ 
had  the  shadow  of  a  doubt."  I  refer,  also,  to  1st  Storr'j 
Commentaiies  on  the  Constitution,  seeti.m  Wi.  It  will 
there  Ik;  found  that  the  learned  commentator  considered 
a  contemporary  construction  of  the  Constitution,  which  h* 
there  describes,  as  of  very  groat  weight  in  determining  htl 
reasons. 

Mr.  CURTIS  read  the  extract  to  the  effect  that  the  exp» 
Bition  of  various  departraeiit.s  of  government  upon  partict*. 
lar  queetioua  appro.ich  in  their  nature  and  have  ttie  saint 
recommendation  that  belongs  to  a  law.  He  continued.— la 
comparing  the  decision  made  in  1789  with  the  tests  which 
are  here  suggested  by  the  writer,  it  will  Ix-  found  in  th« 
hrst  place  that  the  precise  qiie-'tion  was  under  discussion;; 
secondly,  that  there  was  a  deep  sense  of  its  importance,  for 
it  was  seen  that  the  decision  was  not  to  affect  the  fewcasCB 
ari-iing  here  and  there  in  the  cour'»e  of  tho  government,  bol 
that  it  would  enter  deeply  into  its  practical  and  daily  a^ 
niini-tration. 

In  the  next  place  the  determine  was,  so  far  as  such  a  d» 
termiuatmu  could  be  entertained  and  carried  into  effect, 
threby  to  Hx  the  system  for  the  future.  And  in  the  lart 
place,  the  men  who  participated  in  it  must  be  admitted  to 
have  been  exceedingly  well  qualitied  for  their  task.  Theri 
IS  another  rule  to  be  added  to  this,  which  is  also  of  very 
fro  luent  application,  and  that  ii.  that  a  l.ing  contlnii^ 
prac'ieal  application  of  a  decision  of  this  character  by 
those  to  whom  the  execution  of  a  law  is  eonfidi'.l  U  of  d» 
cisive  weight.  I  will  borrow  again  from  Lord  t'oti;.  '■'opA. 
■nws  ^(7l/»!  inter nreit  constiHtulo"  practice  is  the  last  ll>- 
tcrpret  itiim  of  the  law.  Now,  what  followed  this  oriii> 
nal  decision? 

Krom  1789  down  to  1867  every  Senator,  everv  President 
and  every  Congresi  participated  in  and  acted  under  the 
construction  of  the  government  in  1789.  Not  onlv  was  the 
Bovernment  to  conducted,  but  it  was  a  subiect  si'ilhclenttf 
discussed  among  the  peojile  to  bring  to  their  e.iinideri*. 
tioQ  that  such  a  quc«tiuu  had  uxistcd,  h.ad  beuu  aettlcg) 
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in  thi=  manner,  had  bern  raised  again  from  time  to 
time,  and  yet,  as  everybodv  knowB,  tlu'V  were  so  far  from 
interferins  with  this'decisiou,  so  far  from  expresfiug  in 
SUV  manner  their  diaapprobation  of  the  practice  ivhich 
had  grown  up  under  it.  It  is  well  known  that  all  partiod 
favored  and  acted  upon  this  svstem. 

At  this  point.  2'20,  on  motion  of  Mr.  EDML'NDS,  a  re- 
cess of  til  teen  minutes  was  ordered. 

After  the  recess  tlie  court  was,  as  usual,  slow  in  reassem- 
bling. .'Vt  a  qmirter  before  three  Senator  MORl'JLL  ^Me.) 
moved  to  adjourn  and  called  the  3eas  and  nays,  which 
proved  effectual  in  drawiug  in  the  absentees.  Senators 
McCreery  and  Patterson  (Tenu.)  only  voted  yea ;  Senator 
Morrill  liirasclf  voting  nay. 

Mr.  CURTIS  continued,  after  recapitulating  the  point  ho 
was  diKcussiiig  before  the  recces,  as  follows  :— 

This  is  a  subject  which  has  heretofore  been  examined 
and  passed  upon  judicially  in  very  numerous  cases.  I  do 
not  speak  now,  of  course,  of  judicial  decisions  of  this  par- 
ticular  question  which  is  under  consideration,  whether 
the  Constitution  has  lodged  the  power  of  removal  in  the 
I'resident  alone,  or  in  the  President  and  the  Senate,  or  h:ia 
loft  it  in  part  to  the  Legislative  power,  but  I  speak  of  the 
judicial  exposition  of  such  a  practical  construction  of  the 
Con.'-titntinn  of  the  United  States,  originating  in  the  way 
in  which  this  was  originated,  continued  in  the  « ay  in 
which  this  was  continued,  and  sanctioned  in  tho  way  in 
whicli  this  has  been  sanctioned. 

There  was  a  very  early  case  which  arose  soon  after  the 
organization  of  the  government,  and   rcpnited   under  the 

name  of  Stewart  against  ,  Ist  CrauchN  Uiports,  299. 

It  involved  a  question  concerning  the  iuti/rpretatiou  of  tlio 
Constitution  as  to  the  power  which  the  Let,i^lature  had  to 
assign  to  the  .Judges  of    the  Supreme  Court  certain  duties. 

From  that  time  down  to  the  dcei?inn  of  the  case  ,if 

against  the  I'ort  Wardens  of  Hhiladclphia,  reported  in  the 
12th  Howard,  315,  a  period  of  more  than  half  a  century, 
there  has  been  a  series  of  judicial  decisions  on  the  fact 
of  such  a  cotemporaneous  construction  of  the  Constitution, 
followed  by  such  a  practice  in  accoi  nnce  with  it ;  and  it  is 
now  a  fixed  and  settled  rule,  which  I  think  no  lawyer  will 
undertake  to  controvert,  that  the  elfect  ipf  such  a  cou- 
Btruetion  is  not  merely  to  give  weight  to  an  argument,  but 
to  fix  an  interpretation,  and,  accordingly,  it  will  be  found, 
by  looking  into  the  books  written  l)y  those  who  were 
cognizant  of  the  subject,  that  tliey  have  so  considered  and 
held. 

I  beg  leave  to  refer  to  the  most  eminent  of  all  commen- 
tators on  American  la%vs,  and  will  read  from  Ch:incellor 
Kent's  lectures,  found  in  the  first  volume,  page  aiO.  mar- 
ginal paging,  .\fter  considering  this  subject— and  it  should 
be  noted  in  reference  to  this  very  learned  and  exj  erienced 
jurist— considering  it  in  an  unfavorable  light,  because  he 
liimself  thought  that,  as  an  original  question  that  had  bet- 
ter have  been  settled  the  other  way,  that  it  would  have 
been  more  logical,  more  in  conformity  witli  his  views  of 
what  the  practical  heads  of  the  government  wire,  that 
tlie  Senate  should  participate  with  tho  I're'idtnt  in  the 
power  of  removal.  Nevertheless,  ho  sums  it  up  in  this 
wise  :— 

This  amounted  to  a  legislative  construction  of  the  Con- 
Btitution,  and  it  has  ever  since  been  acquiesced  m  and 
acted  upon  as  of  decisive  autlmritj'  of  the  case,  and  it  ap- 
plies equally  to  every  other  otUcer  of  tho  government 
apoointed  hy  the  President  and  the  Senate,  whose  time  of 
duration  is  not  specially  declared.  It  is  s\ipportcd  bv  the 
written  reason  that  the  subordinate  ollicers  iQth>'  lOxeeu- 
tive  departments  ought  to  hold  at  the  pleasure  of  the  hi'ad 
of  that  department,  beeaute  he  is  interested  generally  u  ith 
the  I^xeeutive  authority,  and  every  participation  in  that 
authority  by  the  Senate  is  an  exception  to  the  general 
principle  eciiglit  to  he  taken  strictly.    The  Pre^ideut  is  the 

fireat  responsible  otlicer  for  the  faithful  execution  of  the 
aws,  and  the  jiower  of  removal  was  incidental  to  that 
duty,  and  might  often  be  requisite  to  fullill  it. 

This,  I  beli'-ve,  will  be  found  to  be  a  fi'.ir  expression  of 
the  opinion  of  those  who  had  occasion  to  examine  this 
mibject  in  their  researches,  or  as  a  matter  of  speculation. 
In  tills  case,  however,  the  President  of  the  United  States 
had  to  construe,  not  merely  the  general  question  where 
this  power  was  lodged— not  merely  the  effect  of  this  deci- 
plon,  made  in  1789,  in  the  practice  nf  the  government  under 
it— but  he  had  to  construe  a  particular  law,  the  provisicjns 
of  whicli  were  before  him,  and  might  have  an  application 
to  the  case  ujion  which  he  felt  called  upon  to  act;  audit 
ia  necessary,  in  order  to  do  justice  to  the  President  in  re- 
ference to  this  matter,  to  examine  what  the  tlieory  of  the 
law  is,  and  whnt  its  oncration  is  or  must  be.  if  any,  upon 
the  law  \\  Uich  he  had  before  him— namely,  the  case  of  Mr. 
Stanton. 

During  tho  flebnto  in  1789  there  were  three  distinct 
theories,  by  diiierent  p.  i-.-mis  in  the  llimse  "f  KeiHiHenta- 
tives.  'Ihe  one  was  that  the  Constitution  h:id  loilg  il  tlie 
powers  of  removal  with  tlio  President  alone;  the  otlu-r 
was  that  tho  (Constitution  had  lodged  the  power  with  the 
l^resideut,  acting  only  by  and  with  the  conecut  of  the  Sen- 
ate; the  third  was  that  the  Constitution  had  lodged  it 
nowhere,  but  had  left  ittothi'  legislative  powers,  to  he 
acted  upon  in  couuecciuu  \\  ith  the  prescription  of  the  ten- 
ure of  olliec. 

The  last  of  these  theories  was,  at  that  day,  held  by  but 
comparatively  lew  persons.  The  lirst  two  received  not 
only  the  greater  number  of  votes,  but  much  the  greater 
weight  of  reason  in  the  course  of  that  debate,  so  much  so 
that  when  this  subject  camo  under  the  consideration  of 
the  Supreme  Court  of  the  United  States,  in  an  ex  partv 
case,  Mr.  .Justice  Townsend,  who  deliviucd  the  opinion 
of  the  court  in  that  cap-,  says  that  it  Inn  never  been 
doubted  that  the  Constitution  had  lodged  the  power  either 


in  the  President  alone  or  in  the  Senate.  Certainlv  an  irt" 
accuracy  ;  but,  then,  it  reciuii'ed  a  verv  close  siriitiuy,  and 
a  careful  examinatiiui  of  the  individual  opinion  ex|iressed 
in  that  debate,  to  ascertain  that  it  had  been  deiermiued  iu 
one  way  or  the  other. 

The  Constitution  settled  the  question.  Nevcrtiiele.ss,  aa 
I  understmd  — and  I  may  he  inistHkeu  in  thi.-,  hut  ;is  I  un- 
derstand—it i«  the  theory  of  thi-i  law  which  the  President 
had  before  hiin  that  both  of  these  opinions  were  wrong; 
that  the  Constitution  has  not  lodged  the  power  anywheni, 
except  that  it  has  left  it,  as  1  understand,  a  legacy  whicti 
may  ue  controlled,  of  course,  by  the  Ix'ciBlatnre  itself,  ae> 
cording  to  its  will;  because,  as  Chief  .Justice  Marshall 
eomewnere  remarks— and  it  is  one  of  those  pertinent  re^ 
marks  which  will  be  found  to  have  been  carried  by  him 
into  many  of  his  decisiouB- when  it  come  to  a  queetioa 
whether  a  power  exists,  the  peculiar  mode  in  v  hich  it 
must  be  exercised  must  be  left  to  tlie  will  of  the  I  oJy  that 
possesses  it.  And,  therefore,  if  thi<  be  a  legis''tivi'  poiver. 
it  H  aive'V  apparent  to  the  President  of  the  United  .--t.ttes 
as  it  would  have  been  very  apparent  to  Mr.  Madison,  and 
as  declared  by  him  iu  the  course  of  his  coirer'pondenco- 
which  is  no  doubt  familiar  to  the  Senators- th.at  if  this  be 
a  legislative  power,  the  Legislature  may  lodge  it  in  tho 
Senate,  may  retain  it  in  the  two  Houses  of  Congress,  or 
may  give  it  "to  the  House  of  Representatives. 

I  repeat,  the  President  has  to  construe  this  particular 
law.  As  I  understand  the  theory  of  law,  I  A"  not  iinc'ertako 
to  say  it  is  an  unfounded  claim;  I  do  not  undertake  to  ^ay 
that  "it  may  not  be  maintained  succesBfiilly,  hut  I  do  under- 
take to  sav  that  it  was  originally  questioned  hy  the  ablest 
minds  that  had  tliis  subject  under  consideration  in  1789; 
that  whenever  the  question  has  been  started  since,  it  \\a.i 
had,  through  a  recent  period,  a  few  advocates,  and  that  no 
fair,  candid  mind  can  denv  or  d  iiibt  at  this  day  that  it  Is 
capable  of  being  doubted  and  disbelieved  .after  examinar 
tion.  It  may  be  the  truth,  alter  all,  but  it  is  not  a  truth 
which  shines  with  such  a  clear  and  certain  liglit  that  a 
man  is  gniltv  of  a  crime  because  he  does  not  perceive  it. 

I'he  President  had  not  only  to  construe  this  particular 
law,  but  he  had  to  coustrue  its  application,  its  constitu- 
tional ability  to  apply  to  this  particular  ease,  supposing  the 
case  of  Mr.  Stanton  to  be  what  I  have  endeavored  to  show, 
whicii  \>  as  not  within  its  terms.  Lotus  assume  that  tho 
ease  is  within  its  application;  let  us  assume  that,  the  pro- 
viso, in  describing  the  case  of  the  Secretary,  described 
the  case  of  Mr.  Stanton.  Did  Mr.  Stanton,  having  been 
appointed  by  President  Lincoln,  under  the  act  of  1^02,  and 
eommissioned  to  hold  during  the  jjleasure  of  tlie  President, 
bv  force  of  this  laiv  acquire  a  right  to  hold  this  ollico 
against  the  will  of  the  President  until  -Vpril  M'j'). 

Now,  there  is  one  thing  certain  that  has  been  doubted^- 
undiT  the  Constitution  it  is  not  capable  of  being  doubted— 
and  that  is,  that  the  President  is  to  m.ake  the  choice  of 
otiieers.  Whether,  having  made  the  choice,  and  oeing  io- 
ducted  into  otiice.  the.v  can  be  removed,  is  another  quea- 
tion;  to  the  President  alone  is  eoulided  the  power  of  ehoic*. 
In  the  first  place,  he  alone  can  nominate.  When  the 
Senate  has  consented  to  tho  nomination  he  is  not  bound 
to  commission  the  otUceis.  He  has  a  second  o^iportunity 
for  the  consideration  and  acceptanc,;  or  rejection  of  tho 
choice  he  originallv  made.  U'pon  this  subject  allo.e  mo  to 
read  from  the  opinion  of  Chief  .Justice  Marshall,  in  tho 

case  of against ,  wliere  it  is  expressed  mure  clearly 

than  I  can  clo. 

Mr.  CURTIS  read  from  the  opinions  which  enunciate 
the  clauses  of  the  Constitution  bearing  upon  the  Mubject, 
and  said  these  seem  to  contemplate  three  distinct  opera" 
tions:— Tlie  nomination,  which  is  the  sole  vobiiitarv  act  of 
the  President,  and  the  appoiutiueut,  which  is  also  his  voU 
untary  act,  by  and  wiih  the  advice  and  consent  of  the 
Senate;  then  the  commission,  to  grant  which  miirhtpeB- 
haps  he  deeuKal  a  diitv  enjoined  bv  the  Constitution. 

The  .■iiiuiou,  liouever,  holds  tliat  it  is  optional  with  the 
Pri'sidcut  to  ecjunois  ion  iift>-r  apiiointmeut. 

He  coutiuaed:— -Ml  this  sliows  that  the  choice  is  with 
tho  Pretident.  that  the  action  of  the  Senate  upon  tho 
choice  is  an  advisory  action  only  at  a  particular  stage 
after  the  nomination,  and  defers  tho  appoiutuieut  or  coiiip 
mi:'eion. 

Now,  as  I  have  said  before,  Mr.  Stanton  was  appointed 
under  the  law  of  17«9  constituting  tho  War  Departfnent,  iu 
.accordance  with  that  law.  He  was  commissiour  il  to  hold 
duriup  the  pleasure  of  the  President.  He  (President  Liu- 
coin)  lias  said  to  the  Senate— "I  uouiinate  Mr.  Stanton  to 
hold  the  ollice  of  Secretary  for  tho  Department  of  War 
during  my  pleasure."  The  Senate  has  said:  -"W  i'  assent 
to  Nlr.  Stanton  holding  the  oflice  of  Secretary  for  the  U> 
partnieiit  ol  War  during  the  pleasure  of  the  President." 

Wliat  was  this  {.,vt  If  it  operates  in  the  case  of  MY. 
Stanton  so  that  Mr.  Stanton  can  hold  ollice  against  tho 
u  ill  (if  the  President,  contrary  to  the  terms  of  his  commia. 
sioii,  coiitrarv  to  the  law  under  ^\hii'h  he  was  ajqjointed, 
dow  n  to  the  9th  of  .\iiril,  l>ib9-for  this  new  law  lixcd  and 
extended  the  term  -where  ia  .Mr.  Stanton's  commisBion? 
Who  made  the  appointment?  Who  has  assented  to  it?  It 
is  a  legiJbitive  act;  it  is  a  legislate  appointment ;  it  is  an- 
sented  to  by  the  two  branches  ot  Congress,  acting  in  thei» 
legislative  capacity,  and  no  other.  Tho  President  has  had 
no  voice  in  tho  matter;  the  Senate,  as  tho  advisers  of  tho 
President,  have  had  no  voice  in  the  matter.  If  he  holds  U 
all.  ho  holds  it  by  force  of  lesislatiou,  and  not  hy  any  choice 
made  by  the  President  or  assented  to  by  the  Senaie. 

This  «  as  the  case,  and  the  onlv  case,  which  the  Pre»V 
dent  had  before  him,  ami  on  which  ho  was  to  con-idiir 
whether,  for  having  formed  an  opinion  on  the  Coustitiu 
tion  of  th(!  United  ;Uates  an  opinion  «  hich  he  sharos 
\v  ith  every  President  who  has  preceded  him,  u  ith  every 
Congress  which  has  preceded  tho  laat ;  an  opuiiou  formed 
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on  the  grounds  which  I  have  itnperfcctlr  indK-ntcd;  tin 
opinion  which,  wlum  applied  to  tliis  particular  ca'.f. 
rai3P3  the  doubts  which  I  have  indicated  here  an-^inj:  out 
of  the  fact  that  this  law  does  not  pursue  either  of  the 
opinions  which  were  orijinalU- held  on  this  subject,  and 
have  occasionally  been  stated  and  maintained  bv  tho.^e 
who  were  reHtk-ss  under  its  operation :  au  opinion  jastihed 
by  the  practice  of  the  government  from  its  origin  down 
to  the  present  time. 

If  he  raiirlit  properly  and  honwtlv  form  such  an  opinion 
under  the  lights  which  he  had,  and  with  the  aid  of  this 
advice  which  we  shall  show  3-ou  he  received,  tlyn  n  he  to 
be  impeached  for  acting  upon  it  to  the  extent  of  obtaining 
a  judicial  decision  whether  this  df>partnient  of  the  hxecu- 
tive  Department  of  the  government  was  right  in_  its 
opinion,  or  whether  the  L-giBlative  D 'partment  was  right 
in  its  opinion'/  Well,  str.-uigelv  enivjgli.  the  _hono:-ablt> 
managers  themselves  say,  "No,  he  is  not  to  be  impeached 
for  that."  ,  .,      ,  , , 

I  beg  leave  to  read  from  the  argument  of  the  honorable 
manager,  bv  whoni  the  case  for  tlie  prosecution  was 
opened,  "If  the  Pre-^id'-nt  had  reallv  d'Mred  soh-ly  to  t-st 
the  con.-titutionilitv  of  the  law  or  his  legal  right  to  remove 
Mr.  Stanton,  instead  of  his  defiant  me^s-age  to  the  Senate, 
of  Februavv  21.  iutorming  th^m  of  his  removal,  but  not 
Bu^g'-^ting  the  piirp'>se,  which  is  thus  shown  to  be  an  after- 
thought, he  would  have  said  in  substance,  "Gentle- 
men of  the  Senate,  in  order  to  test  the  constitu- 
tionalitv  of  the  law  entitled  an  act  reg'il.ating  the 
tenure  "of  certain  civil  ofliccs,  which  I  verilv  believe  to 
be  unconstitutional  and  void,  I  have  issued  an  order 
for  the  removal  of  Edwin  M.  Stanton  from  the  olTice  of 
Secrctarv  for  the  Department  of  War.  I  felt  mvs-elf  con- 
Btraiued  to  make  this  removal,  lest  Mr.  ?tanton  should  aii- 
Bwer  the  information  in  the  nature  of  a  '/'to  warranto, 
which  I  intend  the  Attornev-Oeneral  shall  file  at  an 
earlv  dav,  by  saying  that  he  holds  the  ofiice  of  Secretary 
of  War  bv  the  .appointment  and  authority  of  Mr.  Lincoln. 
which  has  never  been  revoked.  An.\iou3  that  there  fhill 
be  no  collision  or  dl'^agreement  between  th-  several  de- 
partments of  the  government  and  the  Executive,  I  lay  he- 
fore  the  Senate  the  message,  as  the  reason  of  mv  action, 
as  well  as  the  action  itself,  for  the  purpose  indicated, 
mav  meet  vmir  consideration." 

Thus  far  the  quotation  shows  the  communication  which 
the  President  should  have  obtained  from  the  managers  and 
sent  to  the  Senate  in  order  to  make  the  mattter  exactly 
right.  ThenfoUowsthis:— "Had  tbeSen.ate  received  such 
a  message  the  representatives  of  the  peoj'le  might  never 
have  deemed  it  necessarv  to  impeach  the  President  for 
Buch  an  act,  to  insure  the  safety  of  the  country,  even 
if  thcv  had  denied  the  accur.acy  of  the  l-gal  position."  so 
that  It  seems  that  it  is,  after  all,  not  the  removal  of  Mr. 
Stanton,  but  the  manner  in  which  the  Pre.-ieent  cimrauui- 
cated  the  fact  of  that  remov.al.  after  it  was  made  public, 
the  President  is  to  be  impeached  for. 

That  uic-ssaL'e  is  called  here  "the  defendant'?  message  of 
the21st  of  Februarv."  I  have  read  that  message  as  you 
all  have  read  it.  If  you  can  find  anvthing  in  it  but  what 
is  decorous  and  resp"ectful  to  the  Senate  acd  to  all  con- 
cerned, your  tastes  are  different  from  mine.  But  whether 
it  be  a  point  of  the  managers,  well  or  ill  conceived,  one 
thing  seems  to  be  quite  clear,  that  the  Pre-ident  is  not  im- 
peached here  because  he  entertained  an  opinion  that  the 
law  was  unconstitutional;  he  is  not  impeached  here  be- 
cance  ho  acted  on  that  opinion,  and  removed  Mr.  Stan- 
ton; bit  he  is  impeached  here  because  the  House  of  I!e- 
presen'atives  considers  that  this  honorable  body  was  ad- 
dres-^ed  bv  a  deuant  message,  when  it  should  have  been 
addressed  in  the  terms  which  the  honorable  manager  has 
dictated. 

I  now  come,  Mr.  Chief  .Ju.»tice  and  Senators,  to  .another 
topic  connected  with  this  matter  of  the  removal  of  Mr. 
Stanton,  and  the  actiiin  of  the  President  under  it.  The 
honorable  managers  take  the  ground,  among  others,  that 
whether,  upon  a  constructi  >n  of  this  'I'l'iiure  of  O.iice  act, 
Mr.  St.inton  is  not  legallv  Secretary  of  War,  or  even  if  you 
Bhottid  l)elievethe  President  thought  it  unconstitutional 
and  had  a  right  in  some  wav  to  construe  it,  by  his  own 
conduct  and  deelnrati -in  the  President  is  estopped;  he  is 
not.  to  be  permitted  to  a  sert  the  true  interpretation  of  this 
law; he  is  not  to  be  permitted  to  allege  that  his  purnose 
was  to  test  the  question  cim-erning  its  constitutionalitv; 
and  the  reason  is  that  he  has  done  and  said  such  and  such 
things. 

Well  we  all  know  that  there  is  at  common  law  a  doc 
trine  called  rules  of  es'opiH'l,  fmnded    undoubtedlv  on 

£iod  reason,  although  they  were  called  in  the  time  of 
ord  (Joke,  and  have  been  down  to  the  present  div, 
odious,  because  tliey  shut  out  the  truth,  nevertheless  there 
are  circumstances  when  it  is  proper  the  truth  should  be 
Bhiit  out.  What  are  the.se  circumstances?  Thev  are, 
where  a  question  of  private  right  is  involved,  where,  in  a 
matter  of  fact  the  private  right  accrues,  and  wherein  the 
party  to  the  controversy  does  himself  what  he  ought  not 
xn  good  conscience  to  be  allowed  either  to  assert  or  d  ny. 
But  did  any  one  ever  hear  of  estoppel  in  a  matter  of 
law?  Did  any  one  ever  hear  that  a  party  had  put  hirasi^lf 
into  such  a  condition,  that  when  he  came  into  a  c ourt  of 
justice  upon  a  claim  of  private  right,  he  could  not  a  ka 
judge  to  cuustriie  an  estoppel  and  insi-tonsueu  aconstruc- 
tion?  Did  anybody  ever  hear,  least  of  all,  that  a  man  was 
aSected  bv  rea>on  of  an  estoppel,  under  an v  svstem  of 
jurisprudence  that  ever  prevailed  in  the  civilir.cd  world  — 
that  the  Pr  ■  ■ideiit  of  the  United  States  should  be  im- 
peached and  removed  from  ollire,  not  by  reason  of  the 
truth  of  his  ca.-e,  but  because  ho  i-"  estopped  from  appeal- 
ing.   It  would  he  a  speeta>  h'  for  God  and  man. 

There  is  no  matter  of  fact  here.  They  have  themselves 
put  in  Mr.  Stanton's  commission,  which  shows  the  date  of 


the  commission,  and  the  terras  of  the  commission,  and  that 
is  the  whole  matter  of  tact  involved.  The  rest  is  the  con- 
struction of  this  Tenure  of  Olbee  act,  and  the  application 
of  it  to  the  Case,  which  they  have  thus  made  for  them- 
selves, and  also  the  construction  of  the  Constitution  of  the 
United  States  in  the  abstract  question,  whether  that  was 
lodged  the  power  of  removal  with  the  President,  with  the 
Senate,  or  with  both. 

I  respectf  ullv  submit,  therefore,  in  reply  to  this  ground, 
which  i-'  taken  here,  that  no  conduct  of  the  President, 
who  endeavors  to  assert,  not  a  private  right,  but  a  gre.at 
public  right,  confided  to  his  ollice  by  the  people,  in 
which,  if  any  body  is  estopped,  the  people  may 
be  estopped,  that  nothing  that  the  President  could 
do  or  say,  could  put  this  great  public  right  into  that 
e.xtraordinary  position.  What  has  he  done?  what  are  the 
facts  which  they  rely  upon,  out  of  which  to  work  this 
estoppel  a^  they  call  it?  Why,  in  the  first  place  he  sent  a 
me,ssage  to  the  Senate,  on  December  12,  18d7,  informing  the 
Senate  that  he  had  suspended  Mr.  Stanton  by  a  certain 
order,  a  copy  of  which  he  gave;  that  he  had  appointed 
General  Grant  to  exercise  the  duties  of  that  o!lice,  ad  iiit&- 
riin,  by  a  certain  order,  a  copy  of  which  he  gave,  and  then 
entered  into  a  discussion,  in  which  he  showed  the  exist- 
ence of  this  question,  whether  Mr.  Stanton  was  in  tho 
Tenure  of  Othce  bill,  and  the  existence  of  the  other  ques- 
tion, ^^  hether  this  was  or  w.as  not  a  constitutional  law. 
Then  he  revoked  the  action  of  the  Senate. 

Tiiere  was  nothing  misrepresented;  there  was  nothing 
concealed,  wlii-h  lie  -.vas  bound  to  state.  It  is  complamea 
by  the  honnrable  inanaffers  that  he  did  not  tell  the  Senate 
that  if  their  action  sliould  hi'  such  as  to  restore  Mr.  Stiin- 
ton  practically  to  the  position  of  the  office  he  should 
go  to  laiv.  It  may  have  been,  possiblv.  an  omission;  but 
I  rather  think  th.a't  that  good  taste  which  is  so  prevalent 
among  the  managers,  and  which  they  so  insist  upon 
here,  would  hardlv  in-ist  that  the  President  should  have 
held  out  to  the  Senate  something  which  might  possibl^y 
have  been  reiected.  They  said  he  made  a  case  for  their 
action,  in  which  he  was  the  defendant  to  the  Senate,  both 
by  reason  of  their  conduct  and  his,  and  also  other  conduct 
too  deferential. 

Senators,  there  is  no  inconsistency  in  the  President's 
position  or  conduct  in  this  iust.auce.  Suppose  a  party  who 
has  a  private  right  in  question,  submit  to  the  sole  tribunal 
in  the  sane  proceeding,  these  questions:— First,  I  deny 
the  Constitution  di;  >  under  which  the  right  is  claimed 
against  me:  secondly,  I  assert  that  the  interpretation  of 
that  law  will  not  atiect  the  case;  thirdly,  I  insist  that 
ei  en  if  it  is  within  the  laws,  I  have  made  a  case  within 
the  laws. 

Is  there  any  inconsistency  in  that?  Is  it  not  seen  every 
day,  or  something  an  ila:;0U3  to  it.  in  courts  of  justice? 
Suppose  th  ■  Pr.-sideut  had  summed  up  his  message  in 
this  wav: -"I  insist,  in  the  first  place,  that  tho  law  is  un- 
Cou-'titutional ;  1  insist,  in  the  second  place,  that  Mr.  Stan- 
ton i-'  not  uithin  tlie  law  ;  and  I  res[)ectfully  submit,  in  the 
;hird  pi  ice,  \vnetlK'r,  if  it  he  a  constitutiou.il  law  and  Mr. 
Stanton  be  within  it,  the  facts  that  I  present  to  you  he  not 
made  such  a  case  tliat  von  will  not  ask  me  to  receive  him 
back?"  II-'  has  questioned  whether  the  la'v  was  constitu- 
tional and  whether  Mr.  Stanton  was  witliin  it,  and  then 
he  subniiti  that  he  had  reason  to  belie\eand  did  think  that 
the  law  was  unconstitutional;  that  he  had  no  reason 
to  believe  that  they  thought  Mr.  Stantim  ivas  within  it; 
he  Bubmitted  to  their  consideration  the  facts  that  he 
acted  upon  and  within  it.  W.-U,  the  President,  it  seems, 
has  not  only  been  thus  anxious  to  avoid,  but  has  taken 
measures  to  avoid  a  collision  with  the  Senate,  but  he  baa 
actually,  in  some  things  el-e,  obeyed  it. 

Mr.  Curtis  went  on  to  refer  to  the  commission  of  acts  on 
which  ch  11  ges  have  been  made  bv  the  President,  and  with 
his  sanction,  and  to  the  reuioval  and  suspen  ion  of  col- 
lectors, etc.,  said  it  had  doubtless  been  done  under  the  l.iw, 
and  when  an  ernergencv  arose,  as  in  case  of  .Mr.  Stanton, 
when  he  must  either  act  or  abandon  the  power  that  he 
hold.s,  it  was  insisted  upon  that  he  must  run  against  tho 
law,  and  take  every  possible  o;iportunity  to  give  it  a  blow. 
On  questions  of  administrative  duty  merely,  the  Presi- 
dent telt  bound  to  obey  it.  When  this  emergency,  how- 
ever,  arose,  so  that  this  department  of  the  government 
could  not  be  carried  on.  he  must  meet  it.  He  did  not  fear 
embarrassment  or  dilUciltv  in  the  public  service  because 
of  the  suepen.-ion  or  reuioval  of  a  fraudulent  collector. 

These  changes  in  the  commissions  i-ssued  had  nothing  to 
do  wiih  the  subject.  They  were  made  subject  to  conditions 
prescribed  by  lav,  one  of  which  was  the  Senate  must  con- 
sent to  a  reuioval.  Not  onlv  the  law  of  Congress,  but  the 
Constitution  was  the  law  of  the  land.  The  changes  in  the 
Treasnrv  Department,  also,  had  nothing  to  do  with  tho 
subject  of  hi- removal.  Wherever  it  was  vetti'd,  all  olfi- 
cers  lire  held  subject  to  the  power  of  removal  which  is 
vet.'d  some"  here. 

He  saw  nothing  in  this  subject  of  estoppel  growing 
out  of  the  action  of  the  President,  either  in  the  message  to 
the  Senate  of  December  12.  or  in  the  changes  in  the  com- 
missions, or  in  the  sending  to  the  Senate  notices  of  sus- 
pension of  ditferent  otlicers.  that  has  any  bearing  on  tho 
construction  of  the  'lenure  of  Ollice  act,  as  atfeeting  tho 
case  of  Mr.  Stanton.  The  law  might  be  eonstitution.al, 
the  President  might  have  .acted,  and  might  have  been 
bound  to  act  under  it;  still,  if  .Mr.  Stanton  was  not  within 
it  the  case  remains  as  it  was  oiiginallv,  and  the  case  not 
being  within  that  law  the  first  article  was  eutirely  with- 
out foundation. 

Ac  this  p  lint  Mr.  Curtis  plead  fatisrne,  and,  on   rao- 
tlon  of   Mr.  Jt)IINSON,   the    court   adjourued  until 
noon  to-iuorrow;  and  at  3-50  P.  M.,  the  Senate  went 
j  into  Executive  Session,  and  eoou  after,  adjourned. 
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PROCEEDINGS  OF  FRIDAY,  APRIL  10. 

The  PresidentTJro  tern  called  the  Senate  to  order. 
Pi-iyer  was  offered  l)y  the  Chaplain. 

The  chair  was  thou  vacated  for  the  Chief  Justice, 
.-ind  the  Court  waa  opened  by  proclamation  in  due 
form. 

The  managers  and  members  of  the  Honse  of  Rep- 
resentatives were  successively  announced,  and  took 
their  places. 

The  journal  of  yesterday  was  read,  andin  the  mean- 
time the  galleries  had  become  about  half  filled. 
General  Slierman  again  occupied  a  seat  on  the  floor. 
Mr.  CVRTIS,  of  the  President's  counsel,  resumed  his 
artrument  at  12'15. 

What  with  the  buzzing  conversation  of  uninter- 
ested newspaper  correspondents  and  other  sources, 
and  the  reoorters'  remoie  positions,  occasional  imper- 
fections may  be  found  in  the  report. 

Sir.  Curtis  Resumes  Uis  Argustient. 
Mr.  CURTIS  said  :— Mr.  Chief  Justice— Among  the 
points  which  I  omitted  to  notice  yesterday  is  one 
which  seems  to  me  of  specitic  importance,  asd  which 
iiiducHS  me  to  return  to  it  for  a  few  moments.  If  you 
will  indul;u'e  me,  I  will  read  a  short  passage  from  Sa- 
turdav's  proceedings.  In  the  course  of  those  proceed- 
in'-fs,  Mr.  Manager  Butler  said:— 

'•It  "ill  be  seen,  therefore,  Mr.  President  and  Senators, 
th:it  tht-  I'rorident  of  the  Cuiti-d  States  pai's  i.i  this  ansuor 
that  he  suspended  -Mr.  Stanton  under  the  Constitution  in- 
dii.uililv,  and  at  his  plea.-ure,  anil  I  propose  now,  unless 
it  be  objected  to,  to  show  that  that  is  false  under  his  own 
hand,  and  I  have  bis  letter  to  that  etl'ect,  wliic  i  if  there  is 
tio  obje^  tioi;,  1  «  ill  read,  the  signature  of  which  was  iden- 
tiiied  bv  C.  K.  Crcecy :—  ,  .  ,    . 

'Ihen  followed  the  reading  of  the  letter,  which  is  as  fol- 
low?:— 

••Exicc'jTiVE  Mansion,  Washington.  D.  C,  Aug.  14, 
IS,"); —sir:— In  compliance  with  the  eisbth  pcotion  of  the 
net  of  Congress  of  March  2,  1867,  cntitb-d  'an  act  regii- 
i., ting  the  tenure  of  certain  civil  olhces.'  you  are  hereby 
liutiu'd  that  on  the  12th  iast.  Hon.  Edwin  M.  Stanton  was 
fciisi  ended  from  oHice  as  Secretary  of  NV'ar.  and  General 
I  Ivsses  6.  iirant  authorized  and  empowered  to  act  as 
Secretarvof  War  ad  interim. 

"I  am,  sir,  very  respectfullv,  vours, 

"ANDREW  JOHNSOX. 
"To  Hon.  Hugh  McCulIoch,  Secretary  of  the  'i'reasury." 

'i  lis  letter  was  read  to  sho  v,  under  the  hand  ot  the 
President,  th  it  \\  lien  he  says  i  i  his  answer  that  he  has  re- 
lii'ved  Mr.  btanton  by  virtue  >  f  the  Ten. .re  of  Olhce  act, 
ti  at  statement  V  as  a"  falsehood.  Allow  uie  now  to  read 
the  »th  section  of  that  aet:— 

'■  That  H  henever  the  President  shall,  without  the  advice 
find  consent  oi  the  Senate,  dei-i^'nate,  atithori/.e  or  employ 
aiiv  person  to  perform  tlie  d.ties  of  any  oilice,  he  shall 
forth",  ith  notify  the  Secretary  of  the  Ireasur.v  thereof, 
»ud  it  .-hull  be  the  duty  of  the  Secretary  of  the  Treasury 
there  U'^n  to  coninninicate  such  notice  to  all  the  proper 
nccoiin:ir>g  and  di-biir=ing  otlicers  in  lii.-i  department." 

'I  he  :?eiiate  will  perceive  that  this  B,'etioii  has  nothing  to 
do  with  the  suspension  of  an  oHicer,  but  the;  purport  of  the 
section  is  that  in  case  the  President,  ^^  iihout  the  advice 
still  eoiisent  of  the  Henatc,  shall,  under  an.'  circimetances, 
d'-igiiate  a  third  person  to  perform,  temporarily,  the  dii- 
tie,  of  the  oi:ice,  he  is  to  make  a  report  of  that  de.  i^natiou 
to  the  iSeeretary  of  th'-  Trea.^nry.  v.  ho  is  to  give  the  neces- 
sarv  iiit'iiiiHtion  to  the  accounting  olliccrs.  'I'he  section 
m  plie^  in  terms  to.  and  includes  all  cases  it  ap7'lies  to,  and 
ill.  l..des  the  designation  on  account  of  sieKiiess.  or  ab- 
Ei  iice,  or  resignation,  or  any  cause  of  vacancy,  whether 
temporary  or  permanent,  whether  occurring  bv  reason  of 
a  sarpeuric/u  or  a  removal;  and,  theri'foie,  when  the  Presi- 
dent savs  to  the  Secretary  of  the  Treasury,  "I  give  you 
Ijntice  that  I  have  desigiiati'd  General  I  homas  to  perform 
the  d:ities  ((.■/  interim  t>i  Secretary  ot  War,"  he  makes  no 
till-siiii,  by  force  of  that  letter,  to  the  manner  in  which 
tiai  \  aeune;-  occurred  ;  and,  therefore,  instead  of  showing, 
UL  d'T  the  I'resideiit'a  own  hand,  that  he  has  repeated  a 
fal  (ho  d,  it  has  no  reference  whatever  to  the  m«tter. 

Mr.  HI  TLEK— Will  you  read  the  second  section,  if  you 
please,    'the  first  clause  of  the  second  section? 

Mr.  Ce'UllS  (rCi^diiig)  •— ■■  That  v\  hen  aiiv  ofl'icer  ap- 
pi  i:ite(i  as  af'resaid,  xcepting  jodsc-s  of  the  VnitedStati-s 
courts,  -hall,  daring  the  recess  of  tie  Senate,  be  shown  by 
ovideiKe  .-atisfactc  ry  to  the  President."  iVc. 

'1  hi-  President  is  allowed  to  suspend  surli  officers.    Now, 
till   iresideut  states   in   Ilia   ansner   thai   he  did  not  act 
under  it. 
Mr.  Bi'  ILRR— That  is  not  reading  the  section. 
Mr.  I  (K  1  iS  -I  am  aware  that  it  is  not  reading  the  sec- 
ti  11.    It  is  a  ^  cry  long  section. 

Mr.  BU  I'LEK— The  first  clause  of  the  aectiou  is  alll 
T\  ant. 

Mr.  CURTIS— It  allows  the  President,  bcr-n use  of  crime 
or  other  occa.-ioii  (I..-,  i-nated  in  it,  to  n;si  end  the  oiiieer. 
The  section  applies  to  all  oceaoions.    Whether  eiispensionc 


under  thi-'  second  section— whether  temporary  disqualifi- 
cation. ,-iokne--s,  death,  resignation— no  matter  what  that 
cause  niav  be.  if  f.jr  anv  reason  there  is  a  vacancy,  he  is 
I'.thorized  t.i  desisiiate  a  person  to  supply  the  o!hce  ad 
'nterini,  of  whiih  notice  is  to  be  given  to  the  Secretary  of 
the  Treasiirv.  Therefore,  I  repeat,  sir,  that  the  sobject 
matter  of  this  eighth  section,  and  the  letter  which  the 
President  wrote  iuconsetiuence  of  it,  has  no  reference  to 
thesiihiert  of  the  authority  upon  which  he  removed  or 
suspended  Mr.  Stanton. 

I  now  ask  tlie  attention  of  the  Senate  to  the  ?ccond  ar- 
ticle, and  1  will  begin  as  I  began  before  by  .stating  what  is 
the  siibstante  of  this  article.  .  I  hope  the  Senate  ^vili  bo 
able  to  see  now  every  one  of  these  allegations  is  contro- 
verted bv  what  is  already  in  the  case,  and  that  I  shall  be 
enabled  to  state  what  we  prop.se  to  ori'er  by  v.ay  of  proof 
in  respect  to  each  of  thera.  'Ihe  fir.st  substantial  allega- 
tion in  this  article  is  the  deliverv  of  the  letter  of  au- 
thority to  Ixeneral  Thomas  uithout  autliority  of  law, 
that  it  wan  an  intentional  violation  of  tiie  Tun:. re  of  Otl-ce 
act;  that  it  was  an  iutenti.jnal  vi.ilation  of  the  Coustiti\- 
tion  of  the  Cnitcd  States,  and  the  d.  livery  of  the  order  to 
(iener.il  i  homas  was  made  with  intent  to  violate  that  act 
and  the  Constitution  of  the  United  States.  That  is  the 
substance  of  the  second  article. 

Now,  the  Senate  v,i\\  at  once  perceive  that  if  the  suspen- 
sion of  Mr.  Stanton  was  not  a  violation  of  tlie  act  in  point 
of  tact— or,  to  state  it  in  otlier  terms,  if  the  c.ise  of  Mr. 
Stantrn  is  not  within  the  act,  then  his  suspension  or  hia 
removal,  if  he  has  been  actually  removed,  or  a  removal 
whic!i  did  actuallv  take  place,  would  not  be  a  violation  of 
the  act:  because  if  his  case  is  not  withiu  the  act  .-it  all, 
which  does  not  apply  to  the  case  of  Mr.  Stanton,  of  courso 
his  removal  is  not  in  violation  of  this  act. 

If  .Mr.  Stanton  continued  to  hold  under  the  conimission 
which  he  n-ceived  from  President  Lincoln,  and  has  conti- 
nued to  hold  under  the  act  of  1789,  it  was  no  violation  of 
the  Tenure  of  (Jliice  act  that  Mr.  Johnson  removed  or  in- 
tended to  remove  Mr.  Stanton  ;  and.  therefore,  the  Senate 
will  perceive  that  it  is  necessary  to  come  back  agiin,  to 
recur  und(-r  this  article,  because  it  will  be  found  necessary 
to  recur  under  the  whole  of  the  first  eight  articles,  to  the 
inipiirv  w  liether  Mr.  Stanton's  ease  was  withiu  the  fenure 
of  Oilice  aet;  secondh',  whether  it  was  so  clearly  and 
plaiiilv  within  that  act  that  it  can  be  attributed  to  tho 
Pre-iiieiit  :is  a  high  niisdeiueauor,  that  he  cou.-idir.d  it  as 
notinclndiug  that  ease.  But.  suppose  the  case  of  Mr.  Stan- 
ton  is  V.  itliin  the  Tenure  of  Olhce  act,  still  the  inquiry 
arises  whi-ther  the  delivering  of  this  letter  of  authority  to 
General  Thomas  was  a  violation  of  the  act.  I  shall  neces- 
sarily ask  your  careful  attention  to  the  gen.r^il  subject 
matter  of  this  act  and  the  particular  provisions  contained 
ill  it.  Senators  will  remember  undoubtedly  iliat  tbi.s  act, 
;i"it  •■■a-  ^-'lallv  pa'i=efl.  ^li'Vi  red  in  ii> any  particulars  from 
the  bill  as  it  was  orisinally  introduced. 

.!.._  1..  .  leiat.-U  .o  Lu  o  diBtiuet  subjects- the  one  to 
(he  subject  of  rcmov.al,  the  other  to  the  subject  of  ap- 
pointnienta  to  oilice.  It  seems  that  a  practice  had  growu 
up  under  the  government,  that  where  a  person  waa 
iiomiu:ited  to  the  Senate  for  an  ofiice,  and  when  the  Se- 
n:ite  either  did  not  act  upon  his  nomination  or  rejected 
it,  it  was  considered  competent  for  the  Presid<-ut.  after 
the  ailjouriinieiit  of  the  Senate,  by  a  temnorary  com- 
mi^-ion  to  appoint  that  same  person  to  the  same  otiicc. 
that  iMiB  deemed  by  a  large  majority  of  Senators  tc  bo 
an  abi.a- of  power — not  an  intentional  abuse  of  po.ver. 
It  was  a  practice  that  had  prevaiU-d  under  the  eovcrn- 
mcnt  to  a  very  consideiai.lo  e.xteut.  It  w.as  not  limited 
to  rceent  yars.  It  had  been  supnorted  by  the  oiuuie.ia 
of  the  Attorney-Generals;  hut  still  it  was  esteenn-d  t;' 
S'  nators  to  he  a  departure  from  the  spirit  of  the  I'onstitu- 
ti.iu,  and  in  dero=;ation  of  the  just  powers  of  the  Senate  in 
reference  to  nominations  to  oliiie.  That  being  so.  it  ivill 
be  found  on  examin.ation  of  this  law  that  the  first  and  se- 
cond lectionsof  the  act  related  e.\cl  isivi  Iv  to  removals 
f:om  Oilice  and  to  tempori^ry  siisi  ensi':.nsd;irius  a  recess  of 
the  Senate;  w  licreas,  the  other  sections,  to  n  hich  I  shall 
partieiilarlv  ask  vour  attenti-ui,  relat.-d  e.Kclusively  to  that 
other  subject  of  temporary  appointments -aiipointuieuts 
made  to  oilice  after  the  Senate  had  refused  to  concur  in 
the  nomination  of  the  per-i.ui  aopointed. 

This  law  provides  that  the  Pre^ident  shall  have  power 
to  1)11  all  vacancieo  whiibmay  happen  daring  a  recess  of 
the  Semite,  by  reason  of  death  or  resignation.  It  «  ill  bo 
remarki  a  that  this  does  not  include  all  cases.  It  does 
not  include  the  case  of  the  expiration  of  a  commissi. ,n.  but 
it  includes  simply  death  and  resiguati.m  during  the  recess 
of  the  Senate.  Whe  this  was  so  1  donotknou-.  It  is  ma. 
nifest  that  the  law  does  not  aflfect  the:u.  In  point  .f  fact 
it  does  not  cover  all  cases  tliat  intiy  arise,  even  belonaina 
to  this  general  class,  to  «  hich  the  section  was  dc-signed 
to  refer.  It  providi-s  that  the  Pri-^ident  shall  havo 
power  to  fill  all  vacancies  which  may  happen  during  tho 
recess  of  the  Senate-,  by  reason  of  death  or  resignation,  by 
granting  comiuis.-ious  \vhiih  shall  e.\'pire  at  the  end  of  t'lo 
ne  .t  se^  ion  thereafter;  and  if  no  appoiiitiucnt  by  and 
with  Iho  advice  and  c.nent  of  the  Senate  shall  be  made 
to  such  ouice.  during  such  next  .-iessinn,  then  such  olhce 
shall  remain  in  abiyar.ce  « ithout  any  salar. ,  fees  or 
emoluni.  nt»  attached  theieto,  until  the  same  shall  helilled 
by  appoiiuiiient.  by  r.nd  u  ith  the  advice  and  consent  of  the 
Senate;  and  during  such  time  all  powi-rs  and 
d  ties  belonging  to  such  office  shall  bo  exercised 
by  Bucli  other  olllccr  as  may  by  law  exersise  such 
powers  and  dutii  s.  In  case  ot  vacancy  in  such  oilice, 
all  the  offices  broiu-'ht  "  iihin  the  provi-i  jii  of  a  va- 
c.incy  occurring  dm  iuq  the  recess  of  the  Senate,  and  all 
:he  lling  of  that  v  .caney  bv  tin-  President,  are  treated  ad 
^.)iag  into  abeyance  unless  the  Sejuate  shall  have  assented 
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to  Bome  nomination  before  its  :adjoiirnment,  and  that  ap- 
plies, as  1  have  uaid.  to  tliu  t^vo  cla.-sos  of  ca.-'e.-i,  iiiiuely, 
vacancies  li.tppuniugby  reason  of  death  or  resignation,  but 
it  doe-  n  .t  applv  to  ;uiv  otlier  vacancy.  The  next  section 
does  nut  r.late  to  tliat  subject,  but  to  the  8ul>jeet  of  re- 
moval :— "Nothius  in  this  act  shall  be  construed  to  extend 
the  term  of  any  oilicer,"  ic. 

The  tiftli  ceetion  is  "that  if  any  person  sliall.  contrary  to 
the  provision''  of  tliis  act.  accept  any  appoiutuieut  to  or 
einplovm.'ul  iu  any  olhce,  or  shall  otherwise  attempt  to 
hold  or  exercise  any  such  office  or  employment,  they  shall 
be  deemed  and  declared  to  be  guilty  of  a  high  ini-«do- 
niean.-r.  and  upon  trial  and  conviction  therefore,  shall  be 
punished  by  a  fine  notexceeding  $10,UOO  and  by  imprison- 
ment." What  are  the  provieioua  of  this  act  in  relation  to 
accepting  any  appointment?  They  are  found  in  the  third 
section  of  tlie  act  putting  some  ollices  into  abeya.iiee  under 
similar  circumstances,  which  are  described  in  that  sec- 

If  unv  person  does  accept  .an  office  which  is  thus  put  into 
abevaiice,  or  any  emolument  or  autlioiity  in  refeieuce  to 
eucfi  uliice,  becomes  witliiu  the  penal  provisions  ot  the 
fifth  section;  but  outside  of  that  tliere  is  no  such  thing  as 
accepting  an  ollice  contrary  to  the  provisions  of  the  act, 
because  the  provi.-ions  uf  the  act  extend  uo  turther  than  to 
those  cases.  And  so  of  the  next  section.  Every  removal, 
appiiintment  or  employment  made,  had  or  exerciied  con- 
trary to  the  provisions  of  this  act,  itc.  shall  be  deemed  and  , 
is  hereby  deelared  to  be  a  high  misdemeanor.  The  stress 
of  this  artielc  does  not  seem  to  me  to  depend  at  all  upon 
this  question  of  the  coustructiem  of  the  lau-.  but  upon  a  to- 
tally different  matter,  ivhich  1  agree  should  be  fairly  and 
carefully  considered. 

The  allegation  in  the  article  is  that  this  letter  of  au- 
thority was  given  to  General'lhoinaa, enabling  hiin  to  per- 
form the  duties  of  Secretary  of  War  au  nittrnif,  without 
authority  of  law.  That  I  conceive  to  be  the  main  imiuiry 
whieli  arises  under  this  article,  provided  the  ease  ot  .Mr. 
Stanton  and  his  removal  comes  under  the  Tenure  of  Ollice 
act  at  all.  1  wuh  first  to  bring  to  the  attenti<jn  of  the 
Senate  the  act  of  1795,  which  is  fomid  in  1  Statutes  at 
Large,  p.  450.  It  is  a  short  act,  and  1  will  lead  the  whole 
of  it:— 

"lie  it  enacted,  etc..  That  in  case  of  a  vacancy  in  the 
office  of  Secretary  of  State,  Secretary  of  the  I'reasury,  or 
Secretary  of  the  Department  of  War,  of  anv  ollieer  in 
either  ol  said  departments  who  is  not  appoiuted  bv  the 
head  ot  a  department,  whereby  they  cannot  perform  their 
duties  in  the  said  ortice,  it  shall  be  lawful  lor  the  l^resident 
of  the  United  States,  in  case  lie  shall  think  it  necessao',  to 
authorize  a7iv  person  or  persons  at  hU  discretion,  to  per- 
form the  duties  of  the  said  respective  offices,  until  a  suc- 
cessor be  appointed  or  each  vacancy  be  tilled.  ProDuled, 
No  one  vacancy  sliall  be  supplied  in  the  manner  aforesaid 
fo.'  a  longer  term  tliaii  sit  mouths." 

This  act,  it  has  bceu  Biii;:.;e-ted,  may  have  been  repealed 
bv  the  act  of  February  20,  l^OJ.  which  is  found  in  PJ  Sta- 
tutes at  Large,  page  tiifi.  This,  also,  is  a  short  act,  and  I  »  ill 
read  it:— 

tie  it  enacted.  <t-c..  That  in  case  of  the  death,  resignation, 
absence  from  the  seat  of  government  or  eiclcneos  ol  the 
liead  of  anv  executive  department  of  the  government,  or 
of  any  officer  in  either  of  said  departmeuts.  vvhose  ap- 
pointment is  not  iu  the  head  of  the  ollice,  n  hereby  they 
cannot  perform  the  duties  of  their  respective  olliccs,  it 
shall  be  la«  ful  for  the  President  of  the  L  uited  States,  in 
case  he  shall  think  it  necessary,  to  authori/.e  any  other 
officer  of  the  department,  whose  appointment  is  vested 
iu  the  President,  at  his  discretion,  to  perlorui  tlie  duti  'S  of 
said  respective  olUces  until  a  successor  is  appointed,  or 
until  such  xbseuee  or  inability  bv  sickness  shall  cease; 
Provided,  that  no  one  vacancy  shall  be  suppli^  d  iu  the 
manner  aforesaid  for  a  longer  term  than  ai.x  mouths." 

Now  these  acts,  as  the  Senate  will  perceive,  although 
they  may  be  said  in  some  sense  to  relate  to  the  same  gene- 
ral "subject  matter,  are  very  ditl'eieut  in  tiieii  provisions, 
and  the  latter  law  contains  no  expres:^  repeal  of  the 
earlier  law.  If,  therefore,  the  latter  law  operates  as  a  re- 
peal of  the  older  law,  it  is  only  b.v  implication.  It  says,  in 
terms  that  all  acts  or  parts  of  acts  iueousist  nt  with  it  are 
repealed;  but  th-  addition  of  the'se  words  adds  nothing  to 
its  meaning  at  all.  The  same  iiupiiry  would  arise  if  tliey 
%yere  not  contained  iu  it,  namely;  how  far  is  that  latter 
law  inconsistent  with  the  pro',  isious  uf  the  earlier  lau  :' 

Tliere  are  certain  rules  on  the  subject  whieh  1  shall  not 
fatigue  the  Senate  b3'  citing  cases  to  jirove,  because  every 
Jawyer  will  recognize  them.  In  the  lirst  plaje,  there  is  a 
rule  a?  to  the  repeal  by  implication.  As  I  uodei-staud  it, 
the  courts  go  upon  the  assumption  of  the  principle  that  if 
the  legislature  really  intended  to  repeal  the  law  it  \vould 
have  said  bo— not  that  it  should  iice('ssarilv  say  so,  because 
there  are  repeals  by  impliea'.ion,  but  the  presumption  is 
that  if  the  legislature  entertains  a  cl.ar  aud  fixed  inten- 
tion to  repeal  a  law,  it  will  be  likely  at  least  to  say  »o; 
therefore,  the  rule  is  a  settled  one  that  repeals  by  implica- 
tion are  not  favored  by  the  court.  .Another  rule  is,  that 
the  repugnancy  between  the  two  subjects  must  be  clear. 
It  is  not  enough  that  under  some  circumstances  one  law 
ma.v  possibly  be  repugnant  to  the  other ;  the  repugnauco 
must  be  clear,  and  if  the  two  hues  can  stand  together,  tlie 
latter  does  not  operate  as  a  repeal  of  the  tui  luer. 

if  Senators  h;ive  any  desire  to  refer  to  the  authorities  on 
this  subject,  they  ^^iUfilld  a  sulheicnt  number  of  tluun 
collected  in  Sedgwick  on  statute  laws,  page  156.  Nuiv, 
there  is  no  repugnance  whatsoever,  that  1  can  perceive, 
between  these  two  laws.  The  a'-t  of  W5  applies  to  nil 
vacancies,  however  created.  The  act  of  Idri;)  a;i|)!ii's  only 
to   vacancies   temporarily,   or   otherwise,   occasioned  by 


death  or  resignation,  removals  from  office,  (fee. ;  expirations 
ot  commission  are  not  included  in  it.  _ 

The  act  ef  i;y5  applies  only  to  vacancies;  the  act  of 
1863  applii's  to  temporary  absence  or  sickness.  Tha 
subject  matter,  therefore,  of  the  two  laws  is  rii  fercut. 
There  is  no  inconsistency  beween  tliem;  thev  may 
stand  together,  each  operating  on  the  case  to  \ehich  it 
applies,  and,  therefore,  I  submit  that,  in  the 
strictc-t  view  that  can  be  taken  of  this  subject, 
and  which  may  be  ultimately  taken  of  it.  it  is  not 
practicable  to  maintain  that  the  law  of  1863  repeals  alto- 
gether the  act  of  17ii5;  but  whether  it  did  or  not,  1  stato 
here  what  I  have  so  freiiuently  had  occa-ion  to  state  be- 
fore, that  it  is  a  fair  question:— Is  it  a  crime  to  be  on  one 
side  of  this  question,  and  not  on  the  other?  Is  it  a  higix 
misdemeanor  to  believe  that  a  certain  view,  taken  as  to  ^ 
repeal  of  the  earlier  vieu-  by  the  latter  one,  is  a  sound 
view?  I  submit  tluit  that  would  be  altogether  too  •strin- 
gent a  rule  even  for  the  honorable  managers  themselve.^ 
and  thev  d<i  not,  and  the  House  of  Kepresentatives  doea 
not  contend,  for  any  such  rule.  The  House  puts  it  on  the 
giouud  that  there  was  a  wilf nil  intention  to  give  this  lettes. 
with  authority  of  law.  Not  that  it  was  a  mistaken  one; 
not  that  it  u  as  one  which,  after  due  consideration,  law- 
yers might  dill'er  about,  but  that  it  vv-as  a  Willi  ul  mientioa 
to  act  iMthout  authority.  That  I  submit  from  the  nature 
of  the  case,  cannot  be  niade  to  appear. 

The  next  alle:;atinn  to  whieh  1  desire  to  call  attention  as 
cont.ained  in  this  article,  is  that  the  giving  of  this  letter  to 
General  I  homas  during  the  session  of  the  Senate  was  a 
violation  of  the  (jon.nitutionofthc  I  nitedState-.aud  to  that 
I  "ill  desire  your  atteuiiveconsidi-raiion.  TheCoustitutioii, 
as  vou  are  well  aware,  has  provided  lor  two  modes  of  idl- 
ing" offices.  Thoone  is  a  temporary  commission  during  tue 
recesi  of  the  Senate,  when  a  vacancy  happens  d.uiug  the 
recess,  and  the  other  is  by  appointojent,  with  and  by  tho 
advice  and  ciuisent  of  the  Senate,  followed  by  a  commis- 
sion bv  the  President;  but  it  very  early  became  apparent 
to  those  who  administrated  the  government  that  cases 
might  aud  would  occur  to  which  neither  of  the  modes  pro- 
vid'ed  by  the  i;onstitution  could  be  promptly  aud  conve- 
niently applied.  ,  ,  r  », 

Cases,  for  instance,  of  the  temporary  absence  of  the 
heads  of  a  department,  which  department,  ospeeially 
during  the  recess  of  Congres.<,  must,  lor  the  public  in- 
terest, continue  to  he  administered;  cases  ot  sickness,  or 
ca^es  of  resignation  or  removal,  where  the  Pre.ident  was 
not  iu  the  condition  immediately  to  in.ake  a  nomination  to 
till  t'le  ofliee,  or  even  to  issue  a  commi.-sion,  aud.  tliere- 
1  ire,  it  became  necessary,  by  legislation,  to  supply  those 
defects  whieh  existed,  notwithstanding  those  two  provi- 
sions of  the  Constitution.  _  .„  v.    <■       ^  .    i. 

Accordingly,  beginning  m  1792,  there  will  be  found  to  be 
a  series  of  acts  on  that  subject,  the  lilling  of  vacaiuiea  by 
temporary  appointment,  or  by  ad  itueritn  appointment. 
The  counsel  in  this  connection  referred  to  Feveral  actt 
from  the  act  (d' 17^2  to  the  act  of  February  20,  18o3,  and 
continued:— '1  he  Senate  will  perceive  what  dillicultiea 
these  la'vs  were  designed  to  meet.  The  di.licuUy  was  the 
occur  encc  of  some  sudden  vacaneies  in  office,  or  of  some 
sudden  imibilitv,  on  the  part  of  the  officer  to  perform  his 
duties,  and  the  iuteuiion  of  each  of  these  laws  was 
to  make  provision  so  that,  notwithstanding  this  vacancy. 
or  this  temiiorary  disability,  the  duties  ol  the  oHice  would 
still  be  disehargi-d.  That  was  the  purpose  of  these  laws. 
It  is  apparent  that  these  temporary  vacancies  are  not  ag 
liable  to  occur  during  the  session  of  the  Senate  as  they  are 
during  the  vacations,  and  that  it  is  just  as  necessary  to 
have  .a  set  of  leui-lative  provisions  to  enable  tho  President 
to  carry  on  the  public  service  during  the  session  of  the  Sea- 
ate  as  it  is  to  have  the  same  set  of  provisions  during  the 

Acccu-dinglv.  it  will  be  found,  by  looking  into  these  laws, 
that  thev  make  no  distinction  \vhatsoever  between  the 
sessions  of  the  Senate  and  the  vacations  of  the  Senate  in 
reference  to  these  temporary  appointments  whcucvcr  tho 
vacancy  shall  occur.  Is  the  language  of  the  st:vtute 
"whenever  thei'c  sh.all  be  a  death  or  a  resisnatiou  or  au 
absence  or  a  sickness?"  The  law  applies  when  the  occur- 
rence takes  place  which  gives  rise  to  the  event  which  the 
law  conteinulates;  and  the  particular  time  when  it  occurs 
is  of  no  particular  consequence  in  itself,  and  is  admitted 
by  the  law  as  of  no  consequence. 

In  accordance  with  that,  it  has  been  the  uniform,  certain 
and  frequent  practice  of  the  government  from  its  verjf 
eai  liest  davs,  as  I  am  instructed  we  shall  be  able  to  prove, 
not  in  one  "or  two  instances,  but  in  a  great  numb,-r  of  iu. 
stances;  the  honorable  managers  thciuselees  produced,  tho 
other  day,  a  echedide  of  temporary  appointments,  during 
the  sessions  of  the  Senate,  of  inferior  officers  of  depart 
meuts,  to  perform  temporarily  the  duties  of  heads  of  da- 
p  irtments,  and  til  ise  iustancea  run  on  all  fours  with  tlia 
cases  of  removals  or  suspensions  of  officers. 

I'ake  the  case,  for  iui-tance,  of  .Mr.  Floyd,  whom  I  al- 
luded to  yesterday.  Mr.  Flovd  went  out  of  ollieo;  his 
chief  cl.'rk  was  a  person  in  sympathy  with  him.  and  under 
his  control.  If  the  third  secticm  of  the  a  t  of  1739  was  »U 
lov\  ed  to  operate,  the  control  of  the  War  Department  wont 
went  into  the  hands  of  that  chief  clerk.  The  Senate  was 
iu  session;  it  would  not  ausuerto  lia\e  the'  War  Depart- 
meut  in  that  condition  one  Injur,  and  Mr.  Buchanan  sent 
to  the  po-t  oiliee  and  took  the  Postmaster-General  into  tluj 
War  Deiiartuient.  an.l  put  it  into  hi«  charge. 

There' were  then  in  this  body  a  suinoient  number  of 
persons  to  look  after  a  matter  of  that  sort  if  they  felt 
an  interest  in  it;  and  accordingly  they  passed  a  r.  sol vo 
iuquiriug  of  President  Uuchanau  by  what  authority  ho 
bad  uad  ■  ai  appointment  of  a  person  to  take  charge  of 
the  War  Doparuucut  without  tho  couseut  of  the  Senate. 
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In  answer  to  that,  a  nie83a(;e  ^-ras  sent  in  containing  tho 
tacts,  and  slio"  in.^  to  tlie  Senate  of  that  day  the  pro- 
priety and  neceseity  of  the  step,  and  the  long-continutd 
pnitticc   under   whicli   similar  authorit_v   wai    exercised, 

Siving  a  EChcdiile  running  through  the  time  of  Gcnerai 
acicJOD,  and  of  hie  two  immediate  eucce6(>ors,  and 
shoH  ing  a  great  number  of  ad  interivi  appoiutmentg  of 
that  kind.  There  can  be  no  ground,  then,  whatever,  for 
the  allegation  that  this  ad  mterim  appointment  was  a 
violation  of  the  Constitution  of  the  l'iii:ed  States. 

I  pans,  therefore,  to  the  next  article  which  I  wish  to 
coni-ider;  and  that  is  not  the  next  iu  number,  but  the 
eiglith  article.  I  take  it  in  that  order  because  the  eighth 
1  have  analyzed.  It  differ.'  from  the  second  only  in  one 
particular,  and,  therefore,  taking  it  in  connection  with  the 
subject  of  «  hich  I  have  been  just  speaking,  it  will  be  ne- 
nece?sarv  for  me  to  say  but  a  very  few  words  in  relation 
to  it.  It  charges  an  intent  unlawfully  to  control  the  ap- 
propriations m;tde  by  Congress  for  the  military  service, 
and  that  is  all  there  is  of  it,  except  what  in  in  the  t^ecoiid 
article,  and  on  that  certainly,  at  this  stage  of  the  case,  I 
do  not  deem  it  necessary  to  make  any  observations. 

The  Senate  will  remember  the  offer  of  proof  on  the  part 
ot  the  managers,  designed,  as  it  was  stated,  to  connect  the 
President  of  the  United  States,  through  his  Private  Secre- 
tary. \\  ith  the  Troasnr.v,  and  thus  to  enable  him  to  con- 
trol the  appropriations  made  for  the  military  service.  The 
evid.nce,  however,  was  not  received,  and  therefore  it 
eeems  quite  unnecesnary  for  me  to  make  any  comment 
upon  it.  The  allegations  are:— First,  that  the  President 
appointed  (ienural  Thomas;  second,  that  he  did  it  without 
tile  Rdvic«  and  consent  of  the  Senate  ;  third,  that  he  did  it 
%Thea  no  vacancy  had  h.ippened  during  a  recess  of  the 
Senate;  fourth,  that  he  did  it  while  there  was  no  vacancy 
at  the  time,  and  lifth,  that  he  committed  a  high  misde- 
meanor by  thus  intentionally  violating  the  Constitution  of 
the  United  States. 

I  desire  to  say  a  word  or  two  on  this  subject :  and  first, 
we  deny  that  he  ever  appointed  General  Thomas  to  the 
ofiice  of  Secretary  of  \\  ar.  An  appointment  can  be  made 
to  an  office  only  Ijy  the  advice  and  consent  of  the  Senate, 
and  through  a  commission  sign -d  by  the  President,  and 
bearing  tiie  great  seal.  That  is  the  only  mode  in  which  an 
appointment  can  be  made.  The  l're>ideul,  as  1  have  said, 
may  temporarily  commission  ollicers  when  vacancies  oc- 
cur during  the  reccssjof  the  Senate;  but  that  is  not  an 
iippointment;  is  not  so  considered  in  the  Constitution. 
'1  he  President  may  also,  under  the  acts  of  1795  and  ISijS, 
grant  authority  to  persons  to  perform  teinporarib*  the 
duties  of  a  certain  office,  when  there  is  a  vacancy.  AH 
that  the  President  did  in  thisca'e  was,  to  issue  a  letter  of 
auth(Tity  to  General  Thomas,  authori/,inghimatil«(t'ri'/n, 
to  perform  the  duties  of  Secretary  of  War. 

In  no  sense  was  this  an  appointment.  ISiit  it  is  said  that 
it  was  made  without  the  advice  and  consent  of  the  Senate. 
Certainly  it  was,  l^o^r  could  the  advice  and  consent  of 
the  S(^nate  be  obtained  to  an  cul  ititerim  authority  of  that 
kind*  This  was  an  appointment  to  supply,  temporarily, 
a  defect  in  the  administrative  machinery  of  the  goverh- 
ni'  nt. 

If  the  President  had  gone  to  the  Senate  for  its  advice 
and  consent,  he  must  have  gme  under  a  nomination  m.-ide 
by  hira  of  General  Thomas  for  that  onice— a  thing  which 
he  cert.'vinly  never  intended  to  do,  and  never  made  any 
attempt  to  caiT3'  out. 

If  .\lr.  Stanton's  case  is  not  within  the  Tenure  of  Office 
act;  if.  as  I  so  freipie  ntly  have  repeated,  he  held  his  ofiice 
under  the  act  of  1789,  and  during  the  pleasure  of  the  Presi- 
dent, ttie  moment  he  received  that  order  which  Gcnerai 
'I'homaa  carried  to  him,  that  moment  there  was  a  vacancy. 
In  point  of  law,  however,  he  m.ty  have  refused  to  obey  the 
order  in  point  of  fact.  The  Senate  will  observe  that  two 
letters  were  delivered  to  General  Thomas  at  the  same 
time,  one  ot  them  an  order  to  Mr.  Stanton  to  vacate  the 
office,  and  th  •  other  a  direction  to  General  Thomas  to  take 
possession  of  the  office. 

When  .Mr.  Stanton  obeys  the  order  just  given,  may  not 
the  President  issue  a  letter  of  authority,  in  contemplation 
that  a  vacancy  is  about  to  occur?  Is  he  bound  to  take  a 
technical  view  of:tlie  subject,  and  to  have  the  order  which 
creates  the  vacancy  tirst  fcnt  and  delivered,  and  then  to 
eit  down  to  his  table,  and  afterwards  sign  a  letter  toan- 
ottier  to  hold  the  oltice?  If  the  President  expects  a  va- 
Cauc}";  if  he  has  done  an  act  which  in  his  judgment  it  suHi- 
cient  to  create  a  vacancy,  may  he  not  sign  the  necessary 
paper  appointing  another  to  carry  on  the  duties  of  the 
office?  If  I  have  been  successful  in  .the  argument  which  1 
have  already  addressed  to  yo'i,  you  must  be  of  the  opinion 
that,  iu  point  of  fact,  there  was  no  TioUtion  of  the  tjonsti- 
tutioii  of  the  United  States  in  delivering  this  letter  of  an- 
thoriiy,  because  tlie  (;oustitution  makes  no  provinion  for 
this  temporary  autliority.  and  tho  law  of  Congress  has 
made  no  provision  f.>r  it. 

Here,  al»o,  I  b(^  leave  to  reinind  the  Senate  that  the 
ease  d  Jes  not  fall  vithin  the  Tenure  of  Ollice  act.  If  the 
order  which  the  President  pave  to  Mr.  Stanton  to  vacate 
the  office  was  a  lawful  order,  and  one  which  he  was  bound 
to  obev,  evervthiug  contained  in  thi"  article,  as  well  as  the 
preceding  articles,  t,\ll».  It  is  impossible,  I  submit,  for  the 
honorable  managers  to  construct  a  case  of  an  intention  on 
the  part  of  the  President  to  violate  the  Cunstitutiou  of  tho 
United  States  by  anvthing  which  he  did  in  reference  to 
the  appointment  of  General  Thomas,  provided  that  tho 
order  to  Mr.  Stanton  was  a  lawful  order,  and  he  was 
bound  to  obey  it. 

I  advance  now.  Senators,  to  a  diff'erent  class  of  articles, 
which  may  be  call.'d  the  conspiracy  articles,  because  they 
re."t  upon  a  charge  of  a  conspiracy  between  the  President 
and  Gcnerai  Thomas. 


There  are  four  of  them. 

The  fourth,  fifth,  sixth  and  seventh  in  number  as  they 
stand.  The  fourth  and  sixth  are  found  under  the  act  of 
July  31,  1861,  which  is  found  in  the  12th  vol.  of  Statutes  at 
Large,  page  286.  The  fifth  and  seventh  are  found  under  no 
actof  (  imgress.  They  allege  an  unlawful  conspiracv,  but 
they  refer  to  no  law  b.v  which  the  acts  charged  are  made 
unlawful.  The  acts  charged  are  called  unlan  fnl,  but  there 
is  no  law  referred  to,  and  no  case  made  bv  the  articles 
within  any  law  of  the  United  States;  and  I  therefore  shall 
treat  these  articles,  the  fourth  and  sixth,  and  the  fifth  and 
seventh  together,  because  I  think  thcv  belong  in  that  or- 
der. The  fourth  and  sixth  charge  a  conspiracy  within  the 
Conspiracy  act. 

It  is  necessary  for  me  to  state  the  substance  of  the  law 
in  order  that  you  may  see  whether  it  can  have  anv  possi- 
ble application  to  the  case.  It  was  passed  on  the  31st  of 
July,  I8t)l,  and  is  entitled  "an  act  to  define  and  punish 
certain  conspiracies."  It  enacts  that  if  two  or  more  per- 
sons within  the  States  or  Territories  of  the  United  States 
shall  conspire  together  to  overthrow,  or  put  down,  or  de- 
stroy by  force,  the  Government  of  the  United  States;  or  to 
levy  war  upon  the  United  States ;  or  to  oppose  bv  force  the 
authority  of  the  Government  of  the  United  States,  or  by 
force  to  prevent,  hinder  or  delay  the  execution  of  anv  law 
of  the  United  States ;  or  by  foree  to  seize,  take  or  possess 
any  property  of  the  United  States,  against  the  will  and 
contrary  to  the  authority  of  tlie  United  States;  or  by 
force,  or  intimidation,  or  threats  to  prevent  any  person 
from  occupying  or  holding  any  office  of  trust  or  place  of 
confidence  under  the  United  States— they  shall  be  guilty 
of  consplr.acy. 

The  fourth  and  sixth  articles  contain  allegations  that  the 
President  and  General  Thomas  conspired  together,  by 
force,  intimidation  and  threats,  to  prevent  Mr.  Stanton 
from  continuing  to  hold  the  office  of  Secretai;i-  lor  the  Ue- 

Eartmeut  of  War.  and  also  that  they  conspired  together, 
y  force,  to  obtain  pos8«>ssion  of  property  belonging  to  the 
United  States.  These  are  the  two  articles  which  I  sup- 
po.se  are  designed  to  be  drawn  under  this  act,  and  these 
are  the  allegations  which  are  intended  to  be  sustained  by 
it.  Now,  it  does  seem  to  me  that  the  power  to  wrest 
this  law  to  any  bearing  whatsoever  upon  this  case,  is  one 
of  the  most  extraordinary  attempts  ever  made. 

In  the  first  place,  so  far  from  its  having  been  designed  to 
apply  to  the  President  of  the  United  States,  o  •  to  any  act 
which  he  might  do  in  the  course  of  the  execution  of  what 
he  believed  to  lie  his  duty,  or  to  apply  to  any  man  or  any- 
thing in  the  District  of  Columbia  at  all,  the  words  of  the 
act  are  that,  "If  two  or  more  persons  within  anv  State  or 
Territory  of  the  United  States  not  within  the  District  of 
Columbia"  shall  do  so  and  so.  Now  this  is  a  highly  penal 
law,  and  an  indictment  charging  things  done  under  this 
law  within  the  District  of  Columbia  would,  I  undertake  to 
s.a^',  be  quashed  on  demurrer,  because  the  act  is  made  ap- 
plicable to  certain  portions  of  the  country,  and  is  not  made 
applicable  to  the  District  of  Columbia.  We  are  not,  how- 
ever, standing  upon  that  point,  which  is  a  technical  point, 
nor  do  I  refer  to  it  with  any  such  intention,  but  let  us  see 
what  is  this  case. 

The  President  is  of  opinion  that  Mr.  Stanton  holds  the 
office  of  Secretary  for  the  Department  of  War  at  his  ple.a- 
Bure.  lie  thinks  so,  first,  because  Mr.  Stanton  is  not  pro- 
vided for  in  the  Tenure  of  Ollice  act,  and  that  no  tenure  of 
office  is  secured  to  him.  lie  thinks  so,  second,  because 
he  believes  that  it  would  be  judicially  decided,  if  the 
question  could  be  raised,  that  the  law  depriving  him  of  the 
power  of  removing  an  officer  at  his  pleasure,  is  not  a 
constitutional  law.  He  is  of  opinion  that  in  thi.i  ca.se  he 
can  not  allow  this  officer  to  continue  to  act  as  his  adviser 
and  his  agent  to  execute  the  laws.  If  he  has  the  lawful 
power  to  remove  him,  under  those  circumstances,  he  gives 
this  order  to  General  Thomas. 

Now  I  do  not  view  this  as  a  purely  military  order.  The 
service  there  invoked  was  a  civil  service,  but  at  the  same 
time  Senators  will  observe,  that  the  person  who  gave  the 
order  is  Conimander-in-Cliief  of  the  Army.  The  person  to 
whom  the  order  was  given  ii  the  Adjutant-General  of  the 
Army.  That  the  subject-matter  of  the  order  relates  to  the 
performance  of  service  essential  to  carry  on  the  military 
service,  and  therefore  when  such  an  order  was  given  by 
the  Commander-in-Chief  to  tli«  Adjutant-General  respect- 
in;;  a  subject  of  this  kind,  is  it  too  much  to  say  that  there 
was  invoked  that  spirit  of  military  obedience  which  con- 
stitutes the  strength  of  the  service? 

I  do  not  mean  to  say  that  it  was  a  mere  military  order, 
or  that  Cicneral  Thoiios  would  have  been  subject  to  court- 
martial  for  disobeying  it,  but  I  do  say  that  tho  Adjuiant- 
(ieneral  of  the  Army  of  the  United  States  was.  iu  the 
interest  of  the  sorvice,  bound  to  accept  the  appointment, 
unless  he  saw  or  knevy  that  it  was  unlawful.  I  do  not 
know  how  the  fact  is,  certainly  there  is  no  proof  on  the 
subject,  but  when  the  distinguished  General  of  the  Army  of 
the  United  States,  on  a  previous  occasion,  accepted  u  similar 
appointment,  it  was  under  views  of  propriety  and  duty, 
such  as  tlio.se  which  I  have  now  alluded  to;  and  how  and 
whv  is  it  to  be  attributed  to  I  jenoral  Thomas  that  he  was 
guilty  of  designing  to  overthrow  the  laws  of  the  countrv, 
when  he  simply  did  what  the  General  of  tne  Army  had 
done  before? 

lake  a  case  in  private  life,  if  you  please,  and  put  it  as 
strongly  as  you  please,  in  order  to  test  the  question  of  con- 
spiracy;  suppose  one  of  you  had  a  claim  which  he  consid- 
ers to  be  &  just  and  legarclaini  to  property,  and  ho  says  to 
A  B,  go  to  C  D,  who  is  in  possession  of  this  property,  and 
deliver  to  him  this  order  to  get  pos«os.iiou  of  the  jiroperty 
from  him,  would  anybody  over  imagine  that  that  was  a 
conepiracy?  Does  not  every  lawyer  kjiow  that  tho  moment 
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Toil  introduce  any  transiction  of  this  kind,  the  element  of 
a,  claim,  if  riglit,  erery  criiuin;il  intention  ce:ise9. 

'I'his  was  a  case  of  public  duty,  ol  public  right;  claimed 
npon  constitutional  groundu  and  upon  an  interpretation  of 
the  law  which  had  been  given  to  it  by  the  law-makcrB 
thcniHelves.  How  then,  I  again  afk,  can  the  President  of 
the  United  States,  under  such  circuniftaucea,  be  looked 
upon  by  anybody  as  guilty  of  conspiracy  under  thi<  act. 
These  articles  say  that  the  conspiracy  betuei'u  the  Tresi- 
dent  and  General  Thoniae  wan  to  eniplo3-  force,  threats  and 
intimidations.  What  they  prove  against  the  I're-ident  is 
that  he  issued  this  order.  ITiey  prove  that  and  that  alone. 
Now,  in  the  face  of  these  orders,  there  is  no  apology  for 
the  assertion  that  it  was  the  design  of  the  President  that 
anybody,  at  any  time,  should  use  force,  threats,  or  intimi- 
dation. The  order  is  to  Mr.  Stanton  to  deliver  up  posses- 
Bion  ;  the  order  is  to  (jenerul  Thomas  to  receive  posseeaion 
from  Mr.  Stanton  when  delivered  up.  No  force  is  a?.«igned 
to  him ;  no  authority  is  given  him  to  apply  force  in  any 
direction  whatever;  there  is  not  only  no  e.xprees  autho- 
rity, but  there  is  no  implication  of  authority  to  apply  fur 
or  obtain  or  use  anythiug  but  the  order  which  was  given 
to  him ;  and  ue  shall  oiler  proof  that  the  President,  from 
the  tirst,  had  indicated  simplv  a  desire  to  test  the  question 
bj  law,  and  this  was  the  whole  of  it. 

We  shall  show  yon  what  advice  the  President  received 
on  this  subject;  what  views  lie  entertained;  \-i  hat  views 
his  counsel  and  ad"iBers  entertained.  But,  of  course,  it  is 
not  my  province  now  to  comment  upon  the  evidence.  The 
evidence  must  be  first  adduced,  and  then  it  will  be  time  to 
comment  upon  it.  The  other  two  conspiracy  articles  will 
require  very  little  observation  from  me,  because  they 
make  no  new  allegations  of  facts  which  are  not  in  the 
fourth  and  sixth  articles,  to  which  I  at  tir^t  adverted,  the 
only  distiuctiou  between  them  and  the  others  beiug  that 
they  are  not  founded  upon  the  Conspiracy  act  of  1861. 
They  simply  allege  an  unlawful  connpiracy,  and  leave  the 
matter  there.  They  do  not  Hllege  sutiicient  facts  to  bring 
the  case  within  the  act  (if  1H>51.  In  other  words,  they  do 
not  allege  force,  threats  or  intimidation. 

I  shall  detain  the  Senate  for  a  few  moments  on  the  ninth 
article,  u  hicli  is  the  one  relating  to  the  eouversation  u  ith 
General  Emory.  The  meaniug  of  that  article  as  I  read  it 
is,  that  the  I'rcidpnt  brriuglit  dencral  Emory  before  him- 
self as  Ciimmaiider-in-Chief  of  the  Army,  for  the  piirpose 
of  in.strueting  liim  to  de.-troy  the  law,  with  an  intcut  to 
induce  (teiural  Ivnory  to  disobey,  and  with  an  intent  to 
enable  hiuisilf  milawliilly,  undbvtheuse  of  militarj' force, 
through  I  ieiieral  iMuory,  to  jireveiit  Mr.  Stanton  from  con- 
tinuing to  hold  the  oihce.  Now,  I  submit  that  not  only 
does  this  article  fail  of  proof  iu  its  substance  as  thus  statedf, 
b"t  tliiit  it  is  di=!ovoved  by  the  witness,  who  has  been  in- 
troduced to  prove  it. 

lu  the  tirst  place,  it  appears  clear,  from  General  Emory's 
statement,  that  the  President  did  not  bring  him  there  for 
any  purpose  connected  \i  ith  tlie  Reconstruction  bill, 
aflecting  the  command  of  the  army,  or  the  idsuing  of  or- 
ders i  elating  to  the  army.  It  is  a  subject  which  General 
Emory  intruducid  himself,  and  when  the  conversation 
was  broken  ort  he  again  recurred  to  it  himself,  asking  the 
President's  pcrmisaiou  to  bring  it  to  his  attention.  \Vliat- 
soever  was  said  on  tliat  subject  nna  not  because  the  Presi- 
dent of  the  United  States  had  brought  the  commander  of 
troops  in  \V'a«liiugton  there  for  that  purpose,  but  because 
having  brought  liiiu  there  for  another  purpose,  the  com- 
manding general  introdnced  the  subject,  and  conversed 
upon  it,  and  gave  the  I're-idont  his  views. 

In  the  ne.xt  place,  having  had  his  attention  called  to  the 
act  of  Congress,  and  the  order  under  it,  the  Proiiideut  ex- 

Eressed  peivouallv  tlie  same  opinion  to  General  Emorv  as 
e  had  prcviouely  publicly  expressed  to  Congress  itself, 
at  the  time  when  the  act  was  signed  bv  him.  It  is  found 
iu  his  answer  on  the  thirty-second  i  age  of  the  orVui.il  re- 
port of  these  pioceedings  what  that  opinion  wa.-i.  He 
considered  that  that  pro\  ision  of  the  law  interfered  with 
his  constitutional  right  as  the  Commauder-in-Chief  of  the 
Army,  and  that  is  what  he  said  to  l  leueral  Emorv.  'I'hcre 
is  not  even  a  probable  cause  to  believe  that  he  said  it  for 
anv  other  than  the  natural  and  evident  reason  that  tieu. 
Emery  had  introduced  the  subject.  He  asked  leave  to 
Call  the  President's  attention  to  it.  evideutlv  exiicctiug 
and  desiring  that  the  I'resident  should  say  something  on 
the  subject,  and  if  he  said  anything  was  he  not  to  say  the 
truth? 

That  is  exactly  what  he  did  say.  I  mean  the  truth  aa 
he  approved  U.  It  WiU  appear,  in  proof,  as  I  am  in- 
structed, that  the  reason  why  the  President  sent  for 
General  Emory  was  not  that  he  might  endeavor  to  se- 
duee  that  di  t  n^uished  otlicer  from  his  allegiance  to 
the  lavs  B  and  Constiti.ti 'n  of  the  country,  but  because 
16  wished  to  obtain  i.f.rniatiou  about  military  move- 
ments \\  liich  he  was  informed,  on  authority  on  which 
he  had  a  right  to  rely,  and  which  he  wa§  bound  to  re- 
epect,  might  reiiuire  his  peisoual  attention.  I  pass, 
then,  from  the  article  as  being  one  <  n  ivhich  I  ought  not 
to  detain  Senators,  and  I  come  to  tho  last  one— coucern- 
ing  » hich  I  shall  have  much  to  sav— and  that  is  the 
tenth  article,  which  is  of  and  conce"rning  the  speeehe-" 
In  the  front  of  this  inquiry  tlie  qucfition  presents  itself 
what  constitutes  an  otiense  against  the  Constitution  of  tin 
United  States?  On  this  cpiistion  dissertati'ns  have  been 
written  and  printed  One  of  tliem  is  annexed  to  the  argu- 
ment of  the  honorable  manager  wlio  opened  this  case  for 
the  proeecution.  and  another  was  written  by  one  of  tin 
honorable  managers  on  the  proceedings  in  the  Hou.se  o: 
Representatives  on  the  occasion  of  the  tirst  attempt  t' 
impeach  the  President,  and  there  have  been  others  ivrit- 
ten  and  published  by  learned  parties  touching  this  subject 


I  do  not  propose  to  detain  the  Senate  with  any  of   these 
precedent?  drawn  from  the  middle  ages. 

The  frameis  of  ourCon^titutiou  were  equallv  asf.'irailiar 
with  them  as  the  persona  wliu  drew  up  these  dissertations, 
and  thi'  framers  of  onr  Constitution,  as  I  conceive,  had 
drawn  from  them  a  lesson  which  they  embodied  in  their 
work,  and  I  propose  tliori'fore,  instead  oflthe  rese.arch  f  0:0 
the  precedent's,  which  were  made  in  the  times  of  the  I'lau- 
tagenets,  the  Tudors,  and  the  Stuarts,  and  which  have 
been  repeated  since  to  come,  much  nearer  home,  and  see 
what  the  provisions  of  the  Constitution  of  the  United 
States  are  bearing  upon  this  question. 

Mv  firstproposition  is  that  when  the  Constitution  spe.iks 
of  treason  and  bribery,  and  other  high  crimes  and  misde- 
meanors, it  refers  to  and  incluaes  only  high  criminal  of- 
fenses against  the  United  States— against  some  law  of  the 
United  States  existing  when  the  acts  complained  of  were 
comini'.ted— and  I  say  that  that  is  plainly  to  be  inferred 
from  each  and  every  provision  of  the  Constitution  on  the 
Biibject.  Nob' dy  will  dcnv  that  t.-ea»on  and  bribery  are 
high  crimes  ag'uist  the  United  States,  made  such  by  the 
laws  of  the  United  States,  and  which  the  framers  of  the 
Constitution  knew  must  be  provid<>d  for  in  the  laws,  be- 
cause these  are  high  crimes  wliich  strike  at  the  existence 
of  the  government. 

Now,  what  is  meant  by  "other  high  crimes  and  misde- 
meanors?" y-)iif:itur  a  socits.  They  are  high  crimes  and 
misdemeanors,  so  high  that  they  lielong  in  the  same  com- 
pany with  treason  and  bribery.  That  is  clear  in  the  face 
of  the  Constitution.  There  can  bi' no  crime,  no  miade- 
meanor,  without  a  law  of  some  kind,  written  or  unwritten, 
expressed  or  implied.  There  must  be  some  law,  otherwise 
there  is  no  crime.  .My  impression  of  it  is  that  high  crimes 
and  misdemeanors  mean  offenses  against  the  laws  of  the 
United  States. 

Let  me  see  if  the  Constitution  has  not  in  substance 
stated  so.  The  lirst  clause  of  the  second  section  of  the 
second  article  of  the  Constitution  says  that  the  President 
shall  have  power  to  grant  reprieves  and  pardons  l.r 
otfenses  against  the  United  States,  except  in  cases  of  im- 
jieacliment,  Otfenses  against  it  w<iuld  include  cases  of 
impeachment,  and  might  be  pardoned  by  the  President  if 
they  were  not  excepted  by  the  Constitution.  These  cases 
of  impeachment,  according  to  the  expressed  declaration  of 
the  (lonstitution  itself,  are  cases  of  offense  against  the 
United  States.  Still  the  learned  manager  says  that  this  ii 
a  court,  and  that  whatever  may  be  tlie  character  of  the 
prosecution,  it  is  bound  by  no  law.  What,  then,  was  the 
understanding  of  the  fathers  on  this  subject? 

Mr.  IjUri..ER— Pardon  me,  sir.  I  said  bound  by  no  com- 
mon or  statute  law. 

Mr.  CURTIS  proceeded  to  read  some  authorities  from 
law  books,  and  then  said:— .'Vnother  position  to  which  I 
desire  the  attention  of  the  Senate,  is  tliat  there  is  enoiigh 
written  in  the  Constitution  to  prove  that  this  is  a  court  m 
which  a  trial  is  now  being  carried  on.  The  Senate  of  the 
United  States,  says  the  Constitution,  shall  have  the  sole 
power  to  try  all  impeachments.  Where  the  President  is 
tried  the  Chief  justice  shall  preside.  It  also  provides  that 
the  trial  of  all  crimes,  except  in  cases  of  impeachmout, 
shall  be  by  a  jury.  This,  then,  is  the  trial  of  a  crime.  You 
.are  the  triers,  presided  over  by  the  Chief  Justice  of  the 
United  States,  and  on  the  express  word  of  the  Constitu- 
tion. 

There  is  also,  according  to  its  express  word,  to  be  an  ac- 
quittal or  cimviction  on  this  trial  for  a  crime.  No  person 
shall  be  c<mvicted  on  impeachment  without  the  concur- 
rence of  two-thirds  of  the  member?  present.  There  is  aUo 
to  be  a  judgment  in  case  there  shall  be  a  conviction.  A 
judgment  iu  case  of  a  conviction  shall  not  extend  fuithor 
than  remov.il  from  otlice,  and  dis  jualiiication  to  hold  any 
ollice  of  honor,  trust  or  profit  under  the  United  States. 

Here,  then,  there  is  to  be  a  trial  of  a  crime— a  trial  bv  a 
tribunal  designated  by  the  tJoustiti.tion,  in  the  place  o"f  a 
court  and  jury.  There  is  to  be  a  conviction  if  guilt  is 
proved,  a  judgment  on  that  conviction,  and  a  punishment 
intiicted  by  the  judgment  of  the  court,  and  this,  too,  by  the 
expri'Bs  term  of  the  Con  titution. 

I  say,  then,  that  it  is  impossible  to  come  to  the  conclu- 
sion  that  the  Constitution  of  the  United  States  has  not 
designated  impeaehmeut  offenses  aa  otfenses  against  the 
United  States.  It  has  provided  for  the  trial  of  these  of- 
lenses;  it  has  established  a  tribimiil  for  the  purpose  ot 
trying  them;  it  has  directed  the  tribunal,  in  cjise  of  con- 
viction, to  pronounce  a  judgment  and  to  indict  a  punish- 
ment, and  yet  the  honorable  manager  ti'lls  us  that  this  is 
not  a  court,  and  tlu'.t  it  is  bound  by  no  law.  But  the  argu- 
ment does  not  rest  mainly,  I  think,  on  the  provisions  of  the 
Constitution,  or  the  direct  subject  of  impeachment. 

It  is.  at  any  rate,  vastly  strengthened  by  the  additional 
prohibition  that  Congress  shall  cass  no  bill  of  attainder  or 
'■i  iw.tt  J'acto  law.  According  to  that  prohibiti.ui  of  the 
Constitution,  if  every  member  of  this  body,  fitting  in  a 
legislative  canacitv,  and  if  every  member  of  the  other 
House,  also  sitting  in  a  legiBlativo  capacity,  should  unite 
in  passing  an  act  to  punish  an  offense  after  it  was  com- 
mitted, that  law  would  be  of  no  account.  Vet  what  ia 
here  claimed  by  the  honorable  manager  on  behalf  of  the 
House  of  Kennaentatives? 

It  i«  claimed  that,  as  Congress  can  make  a  law  to  punish 
those  acts,  if  no  law  existi-d  at  tho  time  thev  were  com. 
mitted,  the  members  of  the  Senate  inav,  sitting  here  as 
judges,  not  only  after  the  fact,  but  when  the  case  is 
brought  to  trial,  create,  each  individual  for  himself,  a  lav 
on  the  subject.  The  claim  on  the  part  of  the  honorable 
uianager  would  clothe  each  of  you  with  imperial  power. 
It  would  enable  you  to  81V,  sic  voU>,  i^ir  itibra  shit  iirorn. 
lone  volunta.1  I  make  a  law  unto  luvs.  If,  by  which  law  I 
propose  to  govern  others.    Each  one  of  you  has  taken  an 
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oath  that  he  will  adminiiter  justice  irapartiall.v  in  this 
case,  according  to  the  Oonstitutinn  and  thi;  laws;  b  ;t  ;ii;- 
cording  to  the  view-  of  the  honorable  tiiaiiagcr,  th:it  mth 
■wo.ild  iriean  according  to  s'lch  lawn  a»  the  iiidivid,i;il  se- 
nator mi  ht  himeelf  make  for  hi=  o^vn  eovcrnnieiit, 

1  re?pectfiillv  f-ubmit  that  thi.-'  view  cannot  consistently 
s>.nd  properlj-  be  taken  of  the  nature  of  thi-i  trial,  or  ot  the 
dudes  and  powers  incumbent  on  this  body,  i^ook  for  a 
mooient,  if  vou  please,  at  t)ie  other  provision  of  tbcC'n- 
BTitutifH.  that  (Jongrea?  i-hall  not  pas^- a  bill  of  attainder. 
What  is  a  bill  of  ,att.alnder?  It  i?  a  law  made  by  I'arlia- 
ment  to  aoplv  to  fiet?  already  existing,  and  where  every 
legislator  is  to  use  the  ptir:i.»e  of  the  b'.n  jrable  manager,  a 
l.vv  nnto  himself,  and  is  to  act  accurdiag  to  bii  discretion. 
Is  this  view  what  is  proper  and  politic  iiiidT  the  cir- 
cnni.-tanccs.  Of  what  use  would  be  prohibition  in  tiio 
Constitution  aiainst  passing  bill-i  of  attainder  if  it  is 
only  necessary  for  the  House  of  Kcpresentativeii.  by  a 
niMJoritv,  to  vote  articles  of  iuineachnient.  and  for  two- 
thirds  of  the  Senate  to  sustain  the?e  articles?  An  act  of 
attainder  i?  tluis  effected  bv  the  same  process,  and  de- 
p.-iid<  on  identicallv  t'.ie  same  principl^a  as  a  bill  irf  at- 
tii::d'-r  in  the  Eneli  h  I'arliiment.  Il  is  the  individual 
wills  of  the  Icgi.-lators,  in.'-tead  of  the  con-'eientinus 
di, charge  of  the  dntv  of  the  judges,  I  submit,  then. 
Senators,  that  this  view  of  the  duties  and  powers  of  tiiis 
body  cannot  be  entertained;  but  the  attempt  made  bv 
the  honorable  mauagers  to  obtain  conviction  on  tins 
tenth  article  is  admitted  with  so  miicli  peculiarity 
that  I  think  it  is  the  ditv  of  the  counsel  for  the  I're-i- 
deut  to  advert  to  it.  The  tirst  eitht  artii  les  are  framed 
upon  the  allegation  that  the  President  broke  a  I  nv.  I  sup- 
pose the  honurable  manager  did  not  intend  to  carry  this  so 
far  as  to  say  that  unless  you  find  that  the  I'residi-ut  did  in- 
tentionally break  a  law,  those  articles  are  sustained;  there- 
f(ire,  there  must  be  a  law,  and  the  vei'V  cist  ot  the  charge 
is,  that  he  broke  a  law.  Yoo.  must  find  that  a  law  existed 
_vou  must  construe  it  and  apply  it  to  this  case :  you  must 
fifid  a  criminal  intention  on  his  part  to  break  a  law.  before 
he  can  be  found  guilty  on  those  articles.  Hut  when  we 
come  to  this  tenth  article,  we  rtnd  that  it  stands  on  no  law 
at  all,  but  is  attended  with  some  extraordinary  peculiari- 
ties. 

The  complaint  is  that  the  President  made  speeches 
against  Congress.  The  true  ftatcment  coidd  be  much 
liiiire  restiieted  thanthnt:  for,  although  in  those  speeches 
the  Presid:;ut  used  the  word  "Congress,"  undoubtedly  he 
did  not  mean  the  entire  conHtitution.al  body,  ori;anized 
under  the  Constitution  of  the  United  States.  He  me  nt 
the  dominant  majority.  Everybody  so  und-rsr.-od  it; 
everybody  must  have  so  understood  it.  Hut  theco  uplaiut 
is  that  he  made  speeches  ag.iinat  this  whole  giiveriunen-, 
against  Congress.  Well,  who  are  tho  grand  jumrsintuis 
case?  One  of  the  parlies,  the  complainants.  And  who  arc 
triers?    The  other  complain. int.  -r  ,  ■   , 

Now,  I  think  there  is  some  incongruity  m  this.  I  think 
there  is  some  reason  for  pausing  before  taking  any  furt  er 
strides  in  this  direction.  The  bouoralile  Uoose  of  Ri-oie- 
sentatives  send  the  managers  here  to  take  notice  of  ii  hit? 
Tliat  the  IIou  e  of  llepreutatives  has  ei-ected  itself  into  a 
scliMil  of  m  mners  ai.d,  selecting  from  its  ranks  these  g -li- 
tlenieu,  who[u  it  d—ni*  most  competent,  b.-  pree-pt  and 
exaiiiLle.  to  teach  d'Coin  u  of  speech,  it  desii' •«  the  judg- 
ment'of  this  bodvaat...  e.  hctherth.-  President  of  the  I  nr.ed 
btates  has  not  been  guilt.-  of  iud.-corum  ;  whether  he  has 
spoken  improperly,  for  that  is  the  phrase  of  the  honorable 
managers. 

Now,  there  used  to  be  an  old-fashioned  notion  that 
there  ought  to  bo  a  diffenmce  of  opinion  about  speeches 
that  a  verv  important  test  in  reference  to  them  was 
wliether  thev  were  true  or  false— whether  what  was  said 
was  true  or  false,  but  it  seems  that  in  this  case  that  is  no 
test  at  all.  The  honorable  manager  uM''.  Butler^,  in  open- 
ing the  case,  finding.  I  suppose,  that  it  was  necessary  in 
some  manner  to  advert  to  this  subject,  has  done  it  in  these 
terms.  The  words  are  not  alleged  to  be  either  false  or  de- 
famatory, because  it  is  not  »  ithin  the  power  of  any  man, 
howevefhigh  his  ofhcial  position  in  effect,  to  stand  in  the 
Congress  ot  the  United  States,  in  the  ordinary  sense  of 
that  word,  so  as  tc  call  upon  Gcngross  to  answer  as  to  the 
truth  of  the  accusation. 

Cmsidering  the  nature  of  our  government;  considering 
the  experience  whicii  w-e  have  gone  through  on  that  sub- 
ject, that  is  a  prettv  lofty  claim.  If  you  go  back  to  the 
time  of  the  Plantagenets  and  seek  for  precedi-nts  there, 
von  will  not  find  that  so  lofty  a  claim  as  that  was  made.  I 
beglcaveto  read  from  two  statutes,  one  from  III  Edward, 
chap.  1,34,  and  the  other  from  II  Richard,  chap.  2,  1.  'i  he 
St  it  itc  of  Edward  the  First,  after  a  preamble,  enacts  that 
"from  henceforth  no  one  be  so  hardy  to  tell  or  publish 
any  false  news  or  tales  whereby  discord  or  ocea- 
siiu  of  discord  or  slander  may  grow  between  the 
King  and  his  people,  or  the  great  men  of  the 
realm,  and  he  that  doeth  shall  be  taken  and  kept  in  till  he 
he  shall  have  been  brought  into  court.  The  statute  of 
liichard  II  refers  to  "dealers"  in  false  news  and  in  horrible 
and  false  lies  against  dukes,  princes,  earls  and  other  nobl«a 
and  great  luen  of  the  realm,  and  also  the  chancellor,  trea- 
surer, clerk  of  the  privy  seals,  the  judges  and  other  great 
ofticcrs  of  the  realm,  so  that  the  Senators  will  see,  even  in 
those  distant  times,  those  highollicers  and  bodies  were  not 
safe  against  horrible  and  false  lie.s.  And  it  will  be  remcun- 
bered  that  in  the  course  of  our  own  exi)erience,  during  the 
war  with  France,  and  under  the  Administration  of  Mr. 
Adams,  an  attempt  w.as  made  to  check,  not  freedom  of 
speech,  hut  freedom  of  writing— an  attempt  which  is 
stamped  in  the  opinion  of  posterity  with  the  name  of  the 

Sedition  law.  ^ 

Senators  will  find  that  although  It  applied  only  to  writ- 


ten libels,  it  contained  an  express  section  that  the  truth  of 
the  libel  might  be  given  in  evidence.  That  was  a  law,  as 
Senators  know,  making  it  penal,  by  written  publications, 
to  excite  hatred  or  contempt  of  the  government  or  of  i '  .ui- 
grese.  I  will  read  the  second  section.  It  enacts  .hat  if 
any  person  sliall  write,  print,  utter  or  publish,  or  shall 
ca\ise  or  procure  to  be  written,  uttered  or  published, 
or  shall  knoivingly  and  willinaly  assist  or  aid  in  writ- 
ing, printing',  utterin;,',  or  publishing  any  false,  scan- 
dalous writing  against  the  Government  of  the  United 
States,  or  eitier  House  of  the  (jongrcss  of  the  United 
States,  or  the  Preid  nt  of  the  United  States,  with  intent 
to  defame  the  said  g  ■ -emnient,  or  either  House  of  said 
Congress,  o;-  th  ■  said  President,  or  to  bring  them,  or  either 
of  them,  into  conteuip;  or  disreiuite,  or  to  excite  against 
them,  or  either  of  t!iem,  the  hatred  of  the  good  people  of 
the  L  nited  St.ites  or  to  start  up  sedition  within  the  United 
States,  or  to  incite  unlawful  combination  tlierein,  etc., 
etc. 

The  third  section  enacts  that  if  any  person  shall  be  prose- 
cuted under  this  act  for  the  printing  or  publishing  of  any 
libel,  it  shiiUbel.fAfulfor  flio  d  I'endaut,  on  the  trial  of 
the  case,  to  give,  in  evidence  on  his  defense,  the  truth  of 
tiie  matter  cont:iined  in  the  p  iIjU  hedcharge,  and  that  the 
jury  who  shall  try  the  easy  shall  have  the  ritht  to  deter- 
mine the  laiv  and  the  facts,  under  the  direction  of  the 
court,  as  in  other  cases. 

^  des.ire  now  to  read  from  the  fourth  volume  of  Madison's 
works,  pages  5!2-547,  a  short  passage,  wiiich,  in  no'  judg- 
ment, is  as  masterly  as  anytliing  u  liich  .Mr.  Madison  ever 
wr>  ite  on  the  subject  of  the  relations  of  the  Congress  of  the 
United  Statos  in  contrast  with  the  relations  of  tiie  (ioveru- 
ment  of  Great  Britain  and  the  people  of  tiiat  island.  The 
essential  difference  between  the  British  Government  and 
the  American  Cosistitution  will  place  this  subject  in  the 
cle  irest  light  in  the  British  Government. 

Tin-  dinger  of  encroachments  on  the  rights  of  the  people 
is  understood  to  be  conlined  to  the  Executive  magistrate. 
The  representatives  of  the  peopb;  in  the  Legislature  are 
not  only  cveuipt  themselves  from  distru.?t,  but  are  consi- 
dered as  suilicient  gnaidians  of  the  rights  of  their  constitu- 
ents against  the  dahgT  from  the  Executive.  Hence,  it  is 
a  princii'le  that  the  I'arliaUKUit  is  unliuiited  in  its  power, 
or,  iu  tiieir  own  lancuag(>,  is  omnipotent;  hence,  too,  all 
the  ramparts  for  protecting  the  rights  of  the  people,  such 
as  tlieir  Magna  <  liarta,  tlieir  bill  of  rights,  (Sic,  are  not 
reared  against  the  rov.al  prerogative. 

They  are  merelv  legislative  preenutions  against  Execu- 
tive usurpations.  Under  such  a  government  as  this,  an 
exemption  of  the  press  from  previous  restraint,  b3'  licenses 
appoint  d  bv  the  king,  is  all  tlic  freedom  that  can  be  se- 
ct red  to  it.  "In  the  United  States  the  case  is  altogether 
di.lereut.  The  people,  not  the  government,  possess  the 
aiisolute  sovereignty.  The  Legislaturs,  no  less  than  the 
Executive,  is  under'limit  itions  of  power.  Encroachments 
are  regarded  as  possibfe  from  the  one  as  well  as  from  the 
other;  hence,  in  the  Unfted  States,  the  great  and  essential 
rights  of  the  people  are  secured  against  legislative  as  well 
as  against  Executive  ambition. 

They  are  .'eeured  not  by  laws  paramount  to  a  preroga- 
tive, but  bv  constitutions  paramount  to  laws.  This  secu- 
rity of  the  freedom  of  the  press  renuires  that  it  should  be 
exempt  not  only  from  previous  restrai.it  from  the  Execu- 
tive, but  from  legislative  restraint  also;  and  this  exemption 
to  be  etl'ectual  must  be  an  exemption  not  only  from  the 
previous  inspection  of  licensers,  but  from  the  subsequent 
penalty  of  laws. 

The  next  passage  which  I  shall  read,  from  page  517  of 
the  same  volume,  has  an  extraordinary  application  to  the 
subject-matter  now  before  us.  It  is  as  follows;— "The 
Constitution  supposes  that  the  I'resident,  the  Congress 
and  each  of  its  houses,  may  not  discharge  their  truiits 
either  from  defect  of  judgment  or  other  causes.  Hence 
they  are  all  made  responsible  to  their  constituents  at  the 
returning  periods  of  election,  and  the  President,  who  is 
singlv  intrusted  with  very  great  powers,  is,  as  a  further 
guard,  subjected  to  an  intermediate  impeachment. 
"Second.  ShonliLJt  happen,  as  the  Constitution  supposes 
it  may  happen,  that  either  of  these  branches  of  the  go- 
vernment may  not  have  duly  discharged  its  trust,  it  is 
natural  and  proper  that  aecordfng  to  the  cause  and  degree 
of  their  faults  thev  should  be  brought  into  contempt  or  dis- 
pute, and  incur  the  hatred  of  the  people. 

"Third.  Whether  it  has  in  any  case  happened  that  the 
proci'cdings  of  either  or  all  of  those  franchises  evince  such 
a  violation  of  duty  as  to  justify  a  contempt,  a  disrepute,  or 
hatred  among  the  people,  can  only  be  determined  by  a  free 
examination  tliereof,  and  a  free  communication  auijng 
the  people  thereon.  ,    ,     . 

'T'ourth.  Whenever  it  may  have  actually  happened  that 
]iroeee(iiuKS  of  this  sort  are  chargable  on  all  or  cither  of 
tlie  branches  of  the  government  it  is  the  duty,  as  w-ell  as 
the  right  of  intelligent  and  faithful  citizens,  to  discuss  and 
promulgate  them  freelv,  as  well  as  to  control  them  by  the 
censorship  of  the  public  opinion,  as  to  promote  a  remedy, 
according  to  the  rules. of  the  Constitution;  and  it  cannot 
be  avoided,  that  those  who  are  to  apply  the  remedy  must 
feel  in  some  degree  a  contempt  or  hatred  against  the 
transgressing  party." 

These  observations  of  Mr.  Madison  were  made  in  refer- 
ence to  the  freedom  of  the  press.  There  were  two  views 
entertained  at  the  time  when  the  Sedition  laws  were 
passed  concerning  the  powers  of  Congress  on  that  subject. 
(hie  view  was  that  when  the  Constitution  spoke  of  the 
freedom  of  the  press,  it  referred  to  the  common  law  de- 
finition to  ascertain  what  that  freedom  might  be.  That 
was  the  feeling  in  part  which  Mr.  Madison  was  controvert- 
ing in  one  of  the  passages  which  I  have  read.  ,  „  ., . 
The  other  view  was,  that  the  common  law  dciimtion 
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ahoiiM  not  be  followed,  nnd  that  the  freedom  provided  for 
by  the  ( jonatitiition,  so  far  as  the  action  of  Congiees  was 
eoncorned,  was  an  ab.«>oliite  freedom ;  but  no  one  ever 
imagined  that  freedom  of  speech,  in  contradistinction  to 
Avritten  libel,  could  be  constrained  bj  law  of  Congress  for 
whether  you  treated  the  prohibition  in  tlie  (Joa.ititiition 
as  abcioluto  in  itself,  or  whether  you  refer  to  the  common 
law  for  the  definition  of  its  limits  and  meaning,  the  result 
will  bo  the  same. 

Inder  the  common  law  no  man  was  ever  punished 
criminallv  for  spoken  words.  If  he  slander  his  neiglibor 
he  must  luake  good  the  injury  tohia  neighbor  in  damage?, 
but  there  is  no  such  thing  at  common  law  as  an  indictment 
for  spoken  words ;  90  that  this  prohibition  in  the  (Jonstitutiun 
ag:iin«t  any  legislation  by  Congress,  in  restraint  of  the 
freedom  of  speoch,  is  necessarily  an  absolute  prohibition. 
Therefore  this  is  a  case  not  only  where  there  is  no  law 
made  nrior  to  the  act  to  punish  the  act,  but  it  is  a  case 
where  Coni^ress  is  expressly  prohibited  from  making  any 
law  to  operate  on  the  future. 

What  is  the  law  to  be?  Is  it  to  be  derived,  as  the  man- 
ager imagined  it  should  be,  from  the  will  or  sense  of  pro- 
priety or  expediency  of  each  Senator?  The  only  rule,  he 
Ba5'6,"which  can  be  properly  applied  is,  that  we  must  re- 
quire the  speaker  to  speak  properly.  Now,  who  are  to  be 
the  JMdi,'es  whether  he  speaks  properly?  In  tlji.i  case  they 
ajo  to  be  the  Senile  of  the  United  States,  on  presen  tatioh 
of  the  House  of  Repreaeutatives  of  the  United  States,  and 
that  is  suppo.-^ed  to  be  the  freedom  of  the  speech  secured 
by  the  absolute  prohibition  of  the  Constitution. 

That  is  the  same  freedom  of  speech.  Senators,  in  conse- 
quence of  which  thousands  of  men  were  brought  to  the 
scaffold  under  Tudors  and  Stuarts.  That  is  the  same  free- 
dom of  speech  which  caused  thousands  of  heads  of  men 
and  women  to  fall  from  tlie  guillotine  in  France.  That  is 
the  same  freedom  of  speech  which  has  caused  in  our  day 
more  tlian  once  "order  to  reign  in  Warsaw."  Is  that  the 
freedom  of  speech  intended  to  be  secured  bj'  our  Con- 
stitution, that  a  man  must  speak  properly  in  the  opinion 
of  his  judges? 

Mr.  Chief  Justice  and  Senators,  I  will  detain  you  but  a 
very  short  time  with  a  few  observations  concerning  thi! 
eleventh  article.  They  will  be  very  few,  for  the  leaKun 
that  the  eleventh  article,  as  I  understand  it,  contains 
nothing  new  that  needs  notice  from  me.  It  appears  by 
the  oi'licial  copy  of  the  articles,  which  is  before  us.  that 
tlie  teuth  and  eleventh  ai  tides  were  drafted  at  a  later 
period  than  the  preceding  nine  articles.  I  suppose  that 
tlife  honorable  managers,  looking  over  the  work  they  iiad 
already  performed,  and  not  feeling  perfectly  aatislied  to 
leave  the  matter  in  the  shape  in  which  it  then  stood,  came 
to  the  conclusion  to  adopt  this  eleventh  article,  and  they 
have  compounded  it  out  of  the  materials  which  they  had 
previously  worked  up  into  others. 

In  the  hrst  place  they  said:— Here  are  speeches,  we  must 
have  something  about  them.  Accordingly  they  begin  with 
the  allegatiun  that  the  I'resident,  at  tlie  Executive  Man- 
fion,  on  a  certain  occasion,  made  a  speech,  and  witliout 
Biving  his  words,  they  attribute  to  him  a  certain  intention 
to  duclare  that  this  was  not  a  Congress  within  the  meaning 
of  the  Constitution.  All  of  which  is  denied  in  his  auswer, 
and  there  is  no  proof  to  support  the  allegation.  The  Hresi- 
deut.  by  his  whole  course  of  conduct,  has  shown  tliat  he 
could  entertain  no  such  intention.  He  has  sustained  that 
f  ir\Jy  in  the  answer,  and  I  do  not  think  it  necessary  to  go 
inio  it  here. 

'rhen  the  V  come  to  the  old  subject  of  the  removal  of  Mr. 
Stanton.  They  say  that  the  President  made  this  speech 
denyiug  the  competency  of  Congress  to  legislate  witli  an 
intent,  and  foUou  ing  up  his  fntcnt,  endeavored  to  remove 
Mr.  Stanton.  I  have  frequently  discussed  that,  and  I  will 
not  weary  the  attention  of  tlus  Senate  by  doiug  ao  any  fur- 
ther. Then  they  say  that  he  made  this  speech  and  followed 
up  fts  intent  liy  endeavoring  to  get  possession  of  the  money 
appropriated  tor  the  military  service  of  the  United  States'. 
On  that  too,  I  have  said  all  that  I  desire  to  sav. 

Then  thcv  say  he  made  it  with  the  intent  to  obstruct 
wjiat  is  called  the  law  for  the  better  government  of  the 
Riniel  States,  passed  March  2,  1867,  and  in  support  of  that 
they  have  offered  a  telegram  from  Governor  Parsons  to 
him,  and  an  auswer  to  that  telegram,  from  the  President, 
op  the  subject  of  an  anicndmeut  to  the  Constitution  of  the 
United  States,  which  telegrams  were  sent  in  .January, 
before  the  March  when  this  law  came  into  existence;  anil, 
BO  far  as  I  know,  this  is  the  only  proof  they  hare  otlered  on 
this  subject. 

I  leave,  therefore,  with  this  remark,  that  article  to  the 
consideration  of  the  Senate  of  th<3  United  States;  it  must 
be  unnecessary  for  me  to  say  anything  concerning  the  irn- 
portauce  of  this  case,  not  only  now,  but  in  the  future;  it 
liiiist  be  apparent  to  any  one  in  anyway  concerned  in  orcon- 
nected  with  this  trial,  that  it  is  aiid  will  be,  the  mott  con- 
spicuous instance  that  ever  has  been  or  can  ever  be  expL'ct- 
ed  to  be  found  of  American  justice  or  of  American  iujus- 

a;  of  that  justice  which  Mr.  Burke  sava  is  the  great 
cyof  all  civilized  States;  of  that  injustice  which  is 
ain  to  be  condemned,  which  malces  gven  the  wisest 
man  mad,  and  which,  in  the  fixed  and  unalterabls  order 
of  God's  providence,  is  sure  to  return  to  plague  the  in- 
vector. 

Mr.  Curtis  here  resumed  his  seat,  and  the  Senate,  at  2"30, 
took  a  recess  for  fifteen  minutes. 

After  the  recess  Major-General  L.  Thomas  was  called, 
tiwX  took  the  stand  in  military  costume.  He  spoke  very 
fluently  and  readily,  but  at  the  same  time  with  iiidiatiuct- 
nt;aB,  so  that  the  following  report  of  his  toetimony  is  im- 
perTect  in  many  instances:  — 

Q.  By  Mr.  SI  ANBI-iKY.  Goneral  Thomas,  will  you  state 
how  long  you  have  beeu        the  service?     The  answer. 


which  was  lengthy,  was  inaudible  in  the  gallery,  save  the 
coiicliiding  words:— "And  have  been  in  the  army  since 
that  date.'' 

Q.  What  is   your  present   rank?      A.  I  am   brig-idier- 
gener:il— major-general  by  brevet, 
y.  What  date  does  your  brevet  bear?    A.  I  really  forget 
Q.  Do  you  recollect  the  3-ear?    A.  It  was  after  I  returned 
from  one  of  my  southern  tripj  in  1863. 

Q.  During  the  war?  A.  Yes,  sir;  towards  the  close 
of  it. 

Q.  When  were  you  first  appointed  Adjutant-General? 
A.  The  7th  of  ilarch,  1867. 

Q.  On  what  service  were  .vou  during  the  war  generally? 
Give  us  an  idea  of  your  service?  A.  During  the  organi/.a- 
tion  of  the  War  Department  by  Mr.  Cameron  I  wa.^  nouii- 
natcd  as  Adjutant-General;  I  accompanied  hiiu  on  his 
Western  tour  to  Missouri  and  Kentucky;  he  then  re- 
turned, and  after  making  the  report  he  left  and  Mr.  Stan- 
ton was  appointed;  I  remained  ia  the  Department  some 
time  after  .Mr.  Stanton  was  appointed:  the  firft  duty,  I 
think,  he  placed  me  on  from  the  office,  that  is,  one  of  the 
duties  he  sent  me  dovvn  on  James  river  to  make  an  ex- 
change of  prisoners  of  war,  under  the  arrangement  made 
by  General  Dix. 
Mr.  BUTLER  -What  is  the  object  of  that? 
Mr.  STANBERY—  fo  bring  round  the  reasons  whv  there 
was  an  interruption  ni  the  Adjutant-General's  position. 

Q.  What  was  the  next  service?  A.  I  went  twice  or  three 
times  to  Harrisburg  to  organize  volunteeM  and  to  correct 
some  erroneous— not  erroneous  exactly— but  in  order  to 
put  skeleton  regiments  together— once  to  Philadelphia  and 
twice  to  Harri-iburg;  I  was  sent  to  Harrisburg  also  at  tlie 
time  that  Lee  was  invading  Maryland  and  Pennsylvania; 
afterwards  I  was  sent  down  on  tlie  Mi^Jsi^sippi  river. 

Q.  What  was  your  duty  therey    A.  My  duty  was  three- 
fold :— first,  to  inspect  the  array  in  that  part  of  the  country. 
Second- 
Mr.  BUTLER— Would  not   that  appear  better  by  the 
ord.-r? 
Witness— I  have  it. 

Mr.  STAXBERY  suggested  that  such  a  course  would 

tend  to  delay. 

Mr.  BUTLF.R— Vcrv  well;  we  don't  want  to  spend  time. 

Q.  By  Mr.   SlWNBRliY-What  was   your  other  duty? 

A.  To  take  charge  of  negro  regiments  and  organize  them. 

Q.  Were  you  the  first  orticer  who  organized  those  negro 

regiments?    A.  No,  sir. 

Q.  Who  was  prior  to  you?  A.  I  think  Greneral  Butler 
organized  them  before  me. 

Q.  What  number  of  regiments  were  organized  under 
your  care?  A.  I  organized  upwards  of  eiglity  thousand 
colored  men;  the  particular  number  of  regiments  I  don't 
recollect. 

Q.  After  this  service  was  performed,  what  was  the  next 
special  duty  you  were  detailed  on?  A.  I  returned  whmi  I 
heard  of  the  surrender  of  Lee;  I  then  came  to  Washing- 
ton ;  the  next  duty  I  entered  upon  was  to  make  an  inspec- 
tion of  the  Provost  Mar-ihal-lieueral's  otlice  throughout 
the  country— first  at  Washington,  and  then  at  other  cities. 
Q.  What  next?  .\.  Then  I  was  ordered  to  mvla.-^t  ser- 
vice; I  was  ordered  throughout  the  United  States  to  cx- 
ainiue  the  national  cemeteries,  under  the  la.v  passed  by 
Congress;  that  duty  I  have  performed,  but  my  report  ia 
not  yet  in ;  it  is  very  voluminous. 

Q.  These  duties  fall  under  your  proper  duties  as  Adju- 
tant-General?   A.  Perfectly,  and  as  inspector  of  the  aiiiiy. 
y.  This  last  duty,  the  insiiection  of  the  cemeterio  ,  was 
the  last  special  duty  you  have  been  called  upon  to  perform? 
A.  Yes.  sir. 

0.  \V^hen  did  you  return  from  having  performed  that 
last  spi'cial  duty?  A.  I  came  to  Washington  on  three  dif- 
ferent occasions  the  last  time. 

Q.  When  your  last  service  was  performed— the  last  detail 
upon  the  national  cemeteries— when  did  vou  return  from 
that  duty?  A.  I  don't  thivik  I  am  able  to  state  thediy, 
but  it  was  tovards  the  close  of  that  year. 

Q.  You  say  you  had  then  completed  this  last  detail  or 
duty?  A.  Yes,  sir;  I  had  visited  every  State  where  ceme- 
teries wore  made ;  there  are  only  one  or  two  small  ouoa 
1  have  not  visited. 

Q.  You  were  then  ready  to  make  your  report?  A.  Yea, 
sir ;  I  am  ready  now,  and  had  it  not  been  for  interruptions 
of  this  sort  I  should  have  made  it. 

Q.  Y'ou  have  not  since  been  detailed  upon  any  other 
special  service  except  about  the  War  Department?  A.  No, 
sir;  I  was  returned  to  the  otlice. 

Q.  At  what  time  were  you  returned  to  your  Adjutant- 
General's  otlice?  A.  The  President  gave  me  a  note  to 
General  Grant,  dated  11th  of  February,  and  I  received  a, 
note  from  (ieneral  Grant;  I  think  it  was  on  the  LSth. 

Q:  Who  had  occupied  your  oflice  during  your  absence? 
A.  General  Townsend,  the  Assistant  Adjutant-General, 
with  the  rank  of  colonel. 

Q.  Then  you  never  lost  your  rank  as  Adjutant-General? 
A.  No,  sir.  I  spoke  to  the  President  about  a  month  ago, 
stating  that  when  I  got  through  with  this  business,  I 
woula  like  to  have  charge  of  my  olVice. 

Mr.  BUTLER— I  wish  fo  ol)jn(t  to  any  convers.ation  be- 
tween this  person  and  the  President. 

Mr.  ST.VNBE  RY— This  is  simply  his  application  to  the 
President  to  restoie  him  to  his  duties. 

Q.  You  applied  once  or  twice  for  icitoration?  A.  Yes, 
sir. 

Q.  On  the  13th  of  April   you  received  the  order  which 

vou  requested?    A.  It  »va»  not  a  note  to  me  but  to  Goneral 

Grant. 

CJ.  To  restore  vou  to  your  position?    A.  Yes,  sir. 

O.  When  after  that,  did  you  see  the  President,  and  what 

did  ho  s&y  to  you?  Ur  did  you  see  biiu  between  that  time 
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and  the  time  you  received  your  order  on  the  2lBt?  A. 
Yue,  sir;  on  one  occasion  I  went  over  to  tender  my  resig- 
zuition. 

Q.  After  vou  had  been  restored  to  your  office?  A.  Yes, 
sir ;  the  resiguatii.n  Mr.  Stanton  gave  inc. 

Q.  Was  that  the  first  time  he  spoke  to  you  about  takmit 
p<is»c«fion  of  the  War  Oliicef 

Mr.  BUTLKli— I  object  to  that  as  leading,  grossly  lead- 

the  first  time  that, he  spoke,  assuming  that 


ine. 

6.  Wxn  that 
he  nad  spoken 


Mr.  S  IAN  aKRV— We  will  come  to  it  in  another  way. 

6  Do  voii  recollect  wliat  occurred  on  the  Slst  of  Febrti- 
ary?  A.'Yes,  sir;  I  thought  your  question  was  an:eiior 
to  that. 

Q.  It  was.  What  happened  at  the  War  Office  on  the  21st 
of  Fehruarv  in  regard  lo  closing  the  office  on  the  sncceiling 
<ia.v,  the  12(1'  A.  .\bout  twelve  o'clock  I  went  up  niy-elf, 
and  asked  .Mr.  Stanton,  then  Secretary  of  War,  it  1  shoold 
close  the  ottae  the  next  day,  the  22d  of  February.  He  di- 
recttd  me  to  do  it,  and  I  sent  a  circular  round  to  tho  dif- 
ferent dcpurtments. 

Q.  Was  not  that  order  made  my  you  as  Adjutant-Gene- 
ral?   A.  Yer-,  sir,  by  his  order. 

Q.  Was  tiiat  before  you  had  seen  the  President  that  day? 
A.  Yes,  sir. 

Q.  What  took  place  after  you  had  issued  that  order? 
A.  Very  soon  .ifter  I  issued  it,  I  received  a  nnte  from  Col. 
Moore,  Private  Secretary  of  the  Presid-nt,  that  the 
President  wished  to  see  me;  I  immediately  »vent  uver  to 
the  Wliite  House:  saw  the  President;  he  came  out  of 
hiB  Jihrarv:  he  had  two  comnuinicatiuns  in  liis  hand. 

Q.  Ue  came  out  with  two  papers  ia  nis  h  uid?  A.  Yes, 
sir;  he  handed  them  to  Colonel  Mooro  to  read;  they  were 
read  to  me  ;  one  was  addressed  to  Mr.  Stanton  dismissing 
him  from  olVice,  and  directing  him  to  turn  over  to  me  the 
books,  papers,  <fec.,  pertaininf?  to  the  War  Department; 
the  other  was  addresf,_d  to  myself,  appointing  me  Secre- 
tary of  War  (id  inter bn,  and  statin;^  that  .Mr.  Stanton  had 
been  directed  to  transfer  Ids  olUce  to  me. 

Q.  W.1S  that  the  first  time  you  saw  those  papers  or  eitlier 
of  them?    A.  The  first  time. 

Q.  'iou  had  no  hand  at  all  in  writing  those  papers  or 
dictating  them?     A.  Nothing  whatever. 

Mr  lU  i  l.i:i{~That  is  rather  leading  again. 

Mr.  srANliKllY— What  was  said  by  the  l^rcsident  at 
that  time  to  von,  or  by  you  to  the  President? 

Mr.  Bl'lL'IOU— A  single  word,  sir.  Do  you  propose  to 
PMt  in  evidence  a  conversation  with  the  President  ? 

Mr.  STA.NHKRY-I  do. 

Mr.  BL  rLF.K— Hetween  this  party  and  the  President? 

Mr.  STANliEl'.Y-I  do.  It  wa<(  at  the  time  tlie  letters 
were  liaudcd  hnn  bv  the  President. 

Mr.  BU'l'LEK-I  have  no  objectiuna. 

Mr.  S  rANBEUY— What  did  he  say?  A.  He  said  he  was 
determined  to  support  the  Conttitntion  and  the  laws;  he 
de«ired  me  to  do  the  same ;  (great  laughter) ;  I  told  him  I 
would:  (laughter). 

Q.  What  furtlier  took  place?  A.  He  then  directed  me 
to  deliv<rr  tliis  paper,  addrosfed  to  Mr.  Stanton,  to  him. 

Q.  Did  vou  th(,'U  leave?  A.  Then  I  told  liim  that  1  was 
eofne  to  take  somebody  out  of  my  department  with  me  to 
see  that  I  liud  deliverod  tliem;  and  I  stated  that  I  would 
take  (Jeneral  Williams,  Assistant  Adjutant-Ueueral  in  my 
departnu'iit.  .      ,     ,  . 

Q.  You  tiild  the  President  you  would  take  hira  along  to 
witness  tlie  transaction?    A.  Yes,  sir. 

O.  What  did  vou  do  then?  A.  I  then  went  over  to  the 
War  Department  and  went  into  one  of  my  rooms  and  told 
General  Williams  I  wished  him  to  go  with  me;  1  did  not 
tell  him  ft  r  n  hat  purpose  :  I  did  not  tell  him  m  liat  for,  but 
I  told  him  to  note  what  occurred ;  I  then  went  to  the  Sec- 
retary's room  and  handed  him  the  first  paper,  which  was 
that,  "the  paper  addressed  to  him—" 

Q.  Wliattook  place  then:  did  he  read  it?  A.  He  got  up 
and  said,  "guod  morning.''  and  I  handed  liim  that  paper 
and  he  put  it  down  on  the  corner  of  liis  table  and  sat 
down,  and  presently  he  tuok  it  up  and  read  it.  He  said, 
"do  you  wish  me  to  vacate  the  ollice  at  once,  or  will  you 
give  me  time  to  get  my  private  property  together?"  1  said, 
"act  your  pleasure." 

Q.  Did  he  say  m  hat  time  he  would  require?  A.  No,  sir; 
I  didn't  ask  him  ;  1  then  liandwd  him  the  paper  addressed 
to  me,  w  hieh  he  read;  he  asked  uu-  to  give  liim  a  copy. 

Q.  VVhat  did  vou  say?  A.  In  the  meantime  General 
Grant  came  in,  and  I  handed  it  to  him  ;  he  asked  if  it  was 
fur  him ;  1  said  no,  merely  for  his  information;  then  I 
went  down  to  mv  own  romn, 

Q.  It  is  below  that  of  the  Secretary?  A.  Below  General 
Schriver's  room. 

y.  On  the  lower  floor?  A.  Yes,  sir;  a  copy  was  made 
which  I  certitied  as  Secretary  of  War,  cul  interim.  ^Lallg^l- 
trr).  I  Uwk  thiit  up  and  handed  it  to  him  ;  hs  then  said  — 
"J  don't  know  whether  I  will  obey  your  instrnclione;"  he 
stood  there ;  nothing  more  paswd,  "and  I  left. 

Q.  Was  General  Grant  there  at  the  second  interview? 
A.  No.  sir. 

Q.  Did  General  Williams  go  up  with  you  the  second 
time?    A.  No.  sir.  ,     _,     .    ,  .  .  ,   . 

Q.  What  time  of  the  day  was  this?  A.  I  think  it  was 
ai;out  twelve  when  I  went  to  see  tlii^  Secretary,  and  after 
tliat  I  came  down  to  tho  President,  about  one  o'clock,  I 
9upj)ose. 

Q.  Immediately  after  ycu  had  written  the  order  to  closa 
the  office'    .\.  Yes,  sir.  .    ,     „ 

Q.  Was  that  all  that  occurred  between  you  and  tho  sec- 
retary on  the  21sf?  A.  Xthiu'*.  it  was;  oh,  no!  no;  I  was 
thinking  of  tho  22d.  .  .  ,  , 

Q.  What  followed?    A.  I  went  into  the  other  room,  and 


I  said  that  I  shoidd  issue  orders  as  Secretary  of  War;  li« 
said  that  1  should  not,  or  that  he  would  countermand  thetii, 
and  he  turned  round  to  Generals  Scliriver  and  To\'  useiid, 
who  were  in  the  room,  and  directed  them  not  to  obey  my 
orders  as  Secretary  of  War. 

Q.  Was  that  <.n  the  Slst  or  22d?  A.  The  22d ;  he  wrote  a 
note  and  handed  it  to  me. 

O.  Have  vou  got  that  i  ote?  A.  I  gave  it  to  you,  I  think ; 
(Witness  searchea  his  pockets) ;  the  note  was  dated  the 
2Uf. 

Mr.  STANBEKY  produces  a  paper.  Q.  Sec  if  that  is  the 
paper.  A.  That  is  it,  sir;  the  body  of  it  is  not  in  .Mr.  ritau- 
toD'e  handwiiting:  he  took  it  out  to  (General  Toun.«end,  a 
copy  was  made,  and  Mr.  Stanton  signed  it  and  handed  it 
to  me. 

V.  VVill  vou  read  it,  if  you  please? 

Sir.  BL'VLEK  said,  "Wait  a  momrnt  if  you  please."    w 
But  so  rapid  vvas  the  witness  that  be  had  rend  the  date,     • 
(fee.,  and  liadgot  as  far  as  "  Sir"  before  tho  hou.  manager 
could  stop  him,  amid  general  laughter. 

After  e.Tainiuatiou,  .Mr.  BUTLER  made  no  objection, 
and  the  witness  read  the  letter  dated  February  21,  co:ii- 
mauding  him  to  abstain  from  issuing  any  order  other  than 
in  his  capacity  as  Adjutant-General  of  the  Ar.-uy,  sisncd 
bv  Edwin  M.  Stanton,  Secretary  of  War. 

Q.  Did  you  see  tlie  President  after  that  interview?  A.  I 
did. 

Q.  What  took  place?— 

Mr.  BITLER Stop  a  moment ;  I  object  now,  Mr.  Pre. 

sidentand  Senators,  to  the  conversation  between  the  Pr>- 
sidcnt  and  General  Thomas  after  this  time.  I  would  nit 
object,  as  you  will  observe,  to  any  orders. or  directions 
wliich  the  President  gave  or  any  conversation  had  be- 
tween the  Pre.-^ident  and  General  Thomas  at  the  time  of 
issuing  the  commission;  but  now  the  commission  has  been 
issued,  the  demand  has  bcim  mad",  it  has  beeu  refused,; 
tiie  peremptory  order  to  General  Thmias,  to  mind  his  own 
business  and  to  keep  out  of  the  War  Office,  has  been  put  in 
evidence. 

Now,  suppose  the  President  by  talking  to  General 
Thomas,  or  General  Thomas  by  talking  to  the  President, 
contirmshis  own  declar:<tions  for  the  purpose  of  making 
evidence  in  favor  of  himself.  The  Senate  has  already  ruK-d 
by  solemn  vote,  in  consequence,  I  believe,  of  a  dicision  of 
t'C  presiding  officer,  that  there  was  such  evidence  of 
criminal  intent  between  tliese  parties  as  to  allow  us  to  put 
in  the  acts  of  either  to  bear  on  tlie  other,  but  1  challenge  any 
authority,  that  cau  be  shown  anyw  here,  that  where  we  ^ 
are  trying  a  man  fur  an  act  before  any  tribunal,  whether 
a  judicial  court  or  any  other  body  of  trial,  I  challenge 
anybodv,  I  say,  to  show  that  testimony  can  be  given  of 
what  tlie  respondent  said  in  his  own  hehalf,  especially  to 
his  servant,  or  a  fortiori  to  his  co-conspirators,  the  con- 
spiracy being  presumed.  Can  it  be  that  the  I'residunt  can 
call  up  any  ullicer  of  the  army,  and,  by  talking  to  him 
after  the  act  lie  has  done,  justify  the  act?  The  act  that 
we  complain  of.  was  the  removal  of  Stanton,  and  the  ap- 
pointment of  Thomas,  that  has  been  done— that  is,  if  ho 
can  be  removed  at  all. 

1  imderstand  the  argument,  just  presented  to  us  b.v  tho 
learned  counsel  to  be  that,  "even  after  having  delivered 
Ids  argument,"  there  was  no  removal  at  all.  and  no  ap 
pointment  at  nil.  If  that  is  the  case,  there  has  nut  been 
anything  at  all  done,  and  we  may  as  well  stop  here.  But 
the  point  of  his  argument,  to  wit.,  that  the  onlv  power  of 
removal  remained  in  the  Prcrident,  or  in  the  Presid,'Ut  and 
the  Senate.  If  that  be  true,  then  all  that  it  wanted  to  tw 
quite  right  dcpendi'd  on  Mr.  Stanton's  legs  in  walking  out, 
because  everything  liad  been  done  but  that. 

We  insist  tliat  there  was  a  reniuval;  that  there  was  an 
appointment,  and  that  is  tho  act  which  is  being  inniiired 
about,  whatever  the  char.teter  of  that  act  is,  be  it  better 
or  worse.  But  after  that  act  I  say  that  <iener:il  Thomas 
cannot  make  evidence  by  talking  to  the  President,  nor  can 
the  I  resident  by  talking  to  Ihomaa.  _ 

Even  Buppo.se  that  the  act  was  as  innocent  a  thing  as  a 
conspiracy  to  get  up  a  lawsuit,  then,  after  the  conspiracy 
had  takeii  I'laee,  and  had  eventuated  in  the  act  thev  could 
not  put  in  their  declarations.  There  is  not  much  evid-uco 
of  such  a  Conspiracj',  Ixjcause  I  suppose  if  the  President 
conspired  with  anybody  to  get  up  »  lawsuit,  ho  cousjiired 
with  his  Attorney-General,  and  not  with  his  Adjutant- 
General. 

Hut  even  a  thing  so  innocent  as  that  could  not, after  it  was 
d  jne,  have  been  ameliorated,  the  time  altered  or  changed 
by  the  declarations  of  tho  parties,  one  for  the  other ; 
tlierefore,  a  tiviiw.  I  muet  object,  and  I  need  not  go  any 
further  now  than  objecting  to  any  evidence  of  what  the 
President  says,  which  is  not  a  part  of  the  thing  done,  a 
part  uf  thr-  "resgestio,"  or  any  conversation  which  took 
place  after  the  .act  took  place.    . 

.Mr.  SIANBERY-Mr.  (Jliiql  Justice,  if  I  understand 
the  case,  the  gentleman  supposes  it  to  be  now  the  whole 
cae  depends  on  the  reuioval  of  Stanton. 

-Mr.  Bl  TEER— 1  have  net  said  any  such  thing;  I  don't 
know  what  vou  understand. 

Mr.  STANlJERY— You  say  it  stands  between  Stanton's 
commission  and  the  order  for  his  removal,  and  does  your 
understanding  stop  there?  Does  your  case  stop  there? 
I  agree  that  your  case  stops  witli  the  order,  because  I 
agree  with  the  view  taken  by  the  honorable  manager  that 
thnt  did,  in  fact,  remove  Stanton.  If  it  did,  it  was  a  law 
that  gave  it  that  etfect. 

There  is  no  question  about  a  removal,  merely,  in  effect- 
no  questit^n  about  an  ouster  by  force  here,  but  a  questioa 
about  a  legal  removal.  I  understand  the  manager  to  say 
that  that  order,  in  his  judgment,  effected  a  legal  removal, 
and  it  was  not  necessary  for  Mr.  Stanton's  legs  to  remove 
him  out  ef  otHce.    Ue  was  already  out    It'  Stanton  is  oat 
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by  the  order,  then  it  iniiet  be  !v  legal  order,  making  a  legal 
ri-movnl.  not  afoicililcini-giilniiBter. 

But  pavB  tlie  learned  In.annger,  the  tranB.iction  ended 
in  giving' the  Older  and  receiving  the  order.  \ on  are  to 
Imve  notertim..nyof  vrhat  was  laid  by  the  PreMdcnt  or 
t.,eneral 'I'lioniap,  except  of  what  wan  said  juet  then,  be- 
CuiiEe  that  was  the  transactit>n-th:U  was  the  rei^aeMce. 
Does  the  learned  gentleman  fortret  hia  testunony  ?-doe8 
he  forget  how  he  attempted  to  make  a  cape  ?-doe8  he  tor- 
eet  what  took  place  on  all  the  evidence  between  the  ,1  re- 
sident and  Ceneral  Tlioma»?-not  what  we  are  going  into, 
but  T\  liRt  took  plKce  at  uipht  ?  Does  lie  forget  the  sort  of 
race  aguiuHt  the  I'resident,  not  at  the  time  when  that  or- 
der  wa,-^  given,  not  at  tlic  period  of  which  wo  are  now 
Hiking,  but  at  night,  under  hie  contp;,racy  counts  i 

.      1  he  teiitleirian  ha«  undertaken  to  give  in  evidence,  that 
on  tlie'night  of  the  2Ut  General  Thomas  declared  th.it  he 

'  wae  going  to  enter  that  office  by  force.  1  hat  le  the  mat- 
ter to  w  hieh  our  evidence  U  now  iiddrcejcd ;  that  the  con- 
si  i  acv  between  Thomas  and  the  Pre.ndent  should  be  cre- 
dited liy  foree.  intimidation  and  threats;  and  to  prove 
that,  what  ha?  he  gotV  The  declarations  of  General 
Thomas  not  made  under  oath  as  we  propose  to  have  them 
made  now,  but  liis  declarati.ns  not  i.;ade  under  oath, 
when  tlie  I'refident  was  present,  and  could  contradict  him. 
He  h.as  gone  into  all  tliat  to  maice  a  ease  against  the  fre- 
Bldent,  of  thi?  conspiracy,  and  not  merelv  that,  but  on  the 
£.d  again,  and  as  far  b.-ick  as  the  9th  of  -March,  at  the  Pre- 
fldeni'f  levee,  brings  a  witness  here  with  the  eyes  ol  all 

^Mr! 'mTLiSll  "a'Sd  Senator  JOHNSON,  simultaneously 
-Jleliware.  .  ......  .v  *  .,- 

He  proves  bv  that  witness,  or  thinks  he  proves,  that  on 
that  night,  General  Thomas  also  made  a  declaration  in- 
T.Uing  the  Preeident  as  a  party  to  a  conspiracy  to  keep 
jlr.  Stanton  out  of  office.  ,  ,     ,  ,  •     » 

Well,  now,  how  are  we  to  defend  ourselves  against 
these  charges?  How  i>  the  Pre.-ident  ro  defend  himself 
against  it  but  by  calling  General  Thomas?  Is  (_.eueral 
Tlionias  impeached  here  as  a  conspirator,  so  that  his 
mouth  is  shut  in  regard  to  the  tran-aetion?  Not  at  all.  He 
is  brought  here  as  a  ^Titne^8.  What  K-tter  cadence  can 
we  have  to  contradict  lliis  conspiracy  than  one  of  the  con- 
BPirator.-?  For  if  Thomas  did  not  conspire  the  Freaidcut 
lud  n:it  combine.  .      ,  .,    ^      ,      , 

I  w  ish  to  show  that  when  he  received  that  order  he  gave 
DO  orders  and  gave  no  instructions  to  use,  and  that  at 
the  subseoiieut  day  after  Thomas  returned  and  told  him 
tliat  Stanton  refused  to  give  up,  that  the  .  President  gave 
CO  directions  and  entered  into  no  conspiracy ;  and  tliat, 
conseuuentU-,  on  the  night  of  the  2Ut,  when  General 
ThoinaB  spoke  of  his  own  intentions  he  had  no  authority 
to  ^puak  tor  the  President 

Mr  BITLEK-I  think  I  must  have  made  myself  very 
DoarlV  understood  if  what  I  said  has  been  fairl^y  met  or  at- 
tempted to  be  met  bv  the  learned  eounsel.  '1  hia  is  my  ob- 
icction-not  that  he  shall  not  crore  by  General  ihoniaB 
that  he  did  not  say  what  he  did  say  to  .Mr.  Buileijjh  He 
will  be  a  bold  man  to  sav  that.  £Ie  did  not  say  it,  how- 
wer-  not  that  tlioy  shall  not  prove  that  he  did  not  sav 
what  he  did  say  to  Mr.  Karsen.-r,  but  the  proposition  1 
make  1>?  a  legal  proposition,  and  it  has  not  been  met  or 
touched  bv  the  argument.  ,.     ..  ^         rr-i. 

The  counsel  do  not  pretend  to  show  that  Gen.  1  homas 
did  not  say  to  Mr.  Uurleiirh  ;  -"We  are  about  to  use  force,  ' 
bv  proving  what  was  said  between  Cieneral  1  homas  and 
tlie  President.  We  sav  that  the  Picjideut  cannot  put  m 
hi^ declaration,  and  1  sliall  challenge  a  law-book-common, 
parliamentary.  Btati.tory  or  constitutional  law,  or  a  law 
onto  y ourselves- anv  law.  We  meet  no  such  croposition. 
'1  ell  me  of  a  ca?c  h  hero,  after  we  show  that  a  man  has 
doni-  an  act.  which  act  is  complained  of,  and  where  he  is 
on  trial  for  th  it  act,  can  bring  liis  servant  or  his  co-con- 
spirator and  sliow  what  he  said  to  him.  in  order  to  his 
justihcation.  What  thief  could  not  defend  himseU  by 
that  means?  Showing  conrorsations  the  one  for  the 
other,  and  the  other  for  the  one,  after  the  act  was  done. 

Now  it  is  said  -and  I  liopo  this  c;ise  will  not  be  earned 
an  by  some  littlo  snapcatch  of  a  word-that  I  said  that 
there  was  a  removal,  and  therefore  1  must  have  said  tliat 
ft  was  a  legal  rcnioval.  I  say  this— there  never  was  a 
legal  removal  of  Mr.  Sianton.  There  was  an  act  of  re- 
moval, 80  tar  as  the  P.e»idont  of  the  L'nited  States  could 
exurcire  the  power— so  far  »«  ho  could  do  it— so  far  as  he 
U  crimindlv'rcsponBiblc  for  it  -so  far  as  he  must  be  held 
toeverv  iiitendmnnt  of  Iho  consequences  of  it  a'*  much  as 
tliough" Stanton  had  gone  out  in  oU-dicncc  to  it ;  because, 
Mr.  President,  he  i»  the  t;hief  KxecutiTC,  he  has  theanny 
Slid  navy,  he  has  issued  an  order  to  an  otficcr  of  tlic  army 
to  take  possession.  _  .  .     r^     , 

But  I  am  now  upon  thi»  proposition— not  that  the  Presl- 
diMit  should  ask  General  Thoiiia-,  "Sir  do  you  conspire," 
and  I  "  ill  ask  him  in  return,  "Do  you  conspire  with  the 
President."  Ho  you  do  thi«,  or  do  you  do  that.  But  my 
proposition  is  that  they  cannot  put  in  what  the  President 
Bjiid  to  GenerBlThomas,  aiid  what  treneral  Thomas  said 
to  the  President  alter  ho  h^d  given  the  order. 

The  learned  counsel  sayu :— Wh  v.  these  gentlemen  mana- 
gers have  put  in  what  General  I'liomaa  B«jd  all  along;  we 
Biidrrstaud  that  so  we  can;  and  what  the  President  said 
1)11  along.  It.  is  tho  commonest  thing  in  all  courts  of  justice 
w  here  1  have  seen  cases  tried,  and  where  I  have  not— the 
books  are  one  wav— it  i«  tho  commonest  thing  in  tho 
V  oiM  to  put  in  the  conversation  of  a  crira.tial  marte  down 
to  the  dav  of  trial,  made  the  moment  th-  o:Ucer  brings  him 
and  put*  him  into  the  dock;  but  who  ever  heard  of  a  cn-ie 
S  briaging  what  he  »aid  to  his  aooompUco  aftor  the  act 
was  done,  be  the  act  ^»rlatit  may. 
U  is  baid  we  uiUBt  aik>v  Umxu  to  imt  Kue  oot  ki  beoaueo 


the  PrcMdent  cannot  defend  himself  otherwise.  He  hi» 
all  the  facts  to  defend  himself.  What  I  mean  to  say  is  tliat 
he  shan't  defend  himself  byword  of  mouth;  I  do  not 
claim  that  tlie  conspiracy  was  n.ade  between  the  ilBt  of 
February  and  the  7th  cf  .March.  I  claim  that  it  was  mada 
before  tliat  time.  I  e.xpcct  to  bo  able  before  we  get 
through  to  convince  everybody  else  of  it.  I  Bay  I  find  ceN 
tain  testimony  of  it  between  these  two  dates,  and  I  do  not 
object  to  their  asking  General  Thomas  what  he  said  to 
Mr.  Burleish,  or  what  he  said  to  anyl)ody. 

I  have  put  in  what  he  said  about  it,  but  as  to  putting  m 
the  President's  declaration  after  the  time,  I  do  not  want 
any  more  of  these  exeepti  uis.  We  have  simple  orders 
given  bv  the  President  to  lii*  subordinate.  It  is  a  very 
barmle^"8  thine,  tpiite  in  ttio  common  course,  given  to  hitn 
with  a  tlouri^h  of  trumpets- "1  want  you  to  sustain  the 
Con-titution  and  the  laws,"  and  the  officer  says,  "T  shall 
Fiist.aiu  the  t'onstit  ition  and  the  laws."  Don't  we  under- 
stand what  tliat  is?  Itis  ad-elaration  made  for  the  pu^^ 
pose  of  evidence.  Does  he  ever  say  to  any  otlicer  as  h6 
commissions  him,  "Now,  I  want  you  to  sustain  the  C'onj 
Ftitution  and  the  laws,"  and  then  solemnly  that  officer 
eavs.  "I  «  ill  sustain  the  Constitution  and  the  laws." 

Why  was  it  done  in  this  caifC?  Done  for  the  purpose  of 
blinding  whatei  er  court  that  should  try  the  case,  in  order 
that  it  micht  be  put  in  as  an  e.\e.inj)lilication.  Oh,  I  don't 
mean  to  do  anvtliing  but  to  suntain  the  Constitution  and 
the  laws,  and  f  said  "so  at  the  time.  Put  him  out  of  tho 
usual  and  ordinary  cour.^e  of  things,  and  it  is  to  prove  any 
nunib-rof  these  d'Xlarations,  got  up  and  manufactured  by 
this  criminal  at  the  time  when  he  was  going  to  commit 
the  crime;  and  after  the  crime  w-ae'coinmiited,  then  to 
give  him  the  opportunity  of  manufacturing  testimony, 
never  was  heard  of  in  any  court  of  justice. 

Mr.  EVAKTS— Mr.  Chief  .Justice,  if  the  crime,  as  it  Is 
called,  of  the  President  of  the  United  States,  ^yas  com- 
plete when  tliis  written  order  was  handed  by  him  to  Gen- 
eral Thomas,  and  received  by  Geueial  i homas.  why  have 
the  managers  occupied ^'our  attention  with  othi-r  and  latgr 
proceedings,  in  this  belief.  In  the  removal  of  .Mr.  Stantill, 
the  first,  the  only  act  in  regard  to  that  removal  vihich  the 
managers  introduce,  was  of  the  twenty-second,  and  tlie 
presentation  of  General  Thomas,  there  and  then,  with  the 
purpose,  OS  it  was  said,  of  forcibly  ejecting  Mr.  Stautoa 
from  the  office  of  Secretary  of  War. 

That  is  the  act;  that  is  the  fact;  that  is  tho  reaoestceo-a 
which  they  stand,  and  it  was  by  tlic  combination  of  the 
lleligate  from  l3acota  invited  to  attend  and  take  part  iU 
that  act  that  the  force  was  sought  to  be  b'.-ou^ht  into  this 
care  of  the  intentinn  of  the  Preiident  of  the  Lnited  .Statfes, 
and  then  the  evidence  connecting  the  intention  of  the 
President  of  the  I  nited  States  with  this  act.  This  fa:tl 
this  re.slt/csfa-  of  the  2id,  was  drawn  from  the  hearsay  evfr 
dence  ol  what  General  Ihomas  had  said  and  by  pledge  of 
the  managers  that  they  would  convict  the  Pre.iident 
with  it.  And  now,  in  the  presence  of  this  court  of 
ju8:ice,  and  in  the  Senate  of  the  United  State* 
the  managers  of  the  House  of  Repre-entatives.  apcaking 
in  the  name  of  all  the  people  of  the  l  nited  States,  say  tliiU 
when  we  seek  to  show  what  did  occur  between  tho  Presp- 


dent  and  General  Thomas,  up  to  the  time  of  the  only  act 
and  fact,  thev  introduce  by  hearsay  evidence  of  General 
Thomaf'  statements  of  what  ho  meant  to  do, 

Thev  have  sought  to  implicat<-  the  Pretident  in  the  In- 
tent localise  force  t'.  be  iificd.  by  the  pledg  •  that  they 
would  conn'-ct  the  Presiden:  ivitli  it.  And  w:  offer  the 
evidence  that  we  said  in  thetirst  in^'taneo  should  have 
beiu  brought  here,  under  oath  of  this  aga.-iit  or  actor  hini- 
self.  to  prove  in  what  eonneciou  the  President  was,  when 
rt  has  been  let  in  as  secondary  evidence;  and  we  are  un- 
dcrtakine  to  show  by  the  oath  of  the  actor,  the  agent,  tho 
o  iicer,  vhat  really  occurred  between  tho  President  of  the 
United  States  and  himtelf.  Thev  say  that  is  of  no  conso- 
quence ;  that  i.^  no  part  of  the  res  aextne;  that  is  no  part  of 
tlie  evidence  showing  what  the  relation  between  the  par- 
ties was.  .,    ,      .  . 

Why.  Mr.  Chief  Justice  and  Senators,  if  the  learnea 
manflgers  had  objected  that  (ieueral  Thomas  was  not  to 
be  received  as  a  witness  bccau-^e  he  was  a  co-eonspiratoB, 
some  of  these  observations  <if  the  learned  man^g  -rs  might 
have  some  application.  But  that  is  not  the  to,4c,  th.at  is 
not  the  claim  which  the  learned  managers  have  presented 
to  vour  notice.  It  is  that  trencral  I  homa«,  l>eing  a  compe- 
tent witness  to  speak  the  truth  here  as  to  whatever  is  pep- 
finent  to  thiB  case,  is  not  to  be  pennitted  to  say  what  was 
the  agency,  what  was  the  inBtruction,  what  was  the  con- 
comitant observation  of  the  President  of  tho  United  States 
at  every  iuteniuw  which  they  have  given  as  evidence. 

The  managers  have  given  cvirlence  as  to  what  (Jencral 
Thomas  had  bc<-n  empowered  to  do  or  to  say  by  the  I're-}- 
dent,  which  makes  his  statement  pertin^-nt  to  commit  the 
President.  Now  if  thoy  can  sh-nv  throiigh  (ieneralTlff). 
mas,  by  hearsay,  what  they  cUim  is  to  implicate  the  Pre- 
sidentin  intent,  then  we  can  certainly  prove  by  Gener.al 
Thomas  up  to  anv  date  in  refcn-nceto  which  e\ilenrc  hag 
been  offered,  all  that  did  occur  bot«  eea  the  President  and 
himself. 

Mr.  BINGHAM  replied,  on  the  part  of  the  managcnig- 
The  Senators  will  notice  that  an  attempt  it  now  made,  for 
the  first  time  in  this  trial,  and,  I  may  sav,  tho  first  time 
in  any  tribunal  of  juetiee  in  this  country,  by  rcspx-ctablo 
counsel,  to  iutr..durc  u  the  defense  of  an  accnsed  eriniin.-U 
his  own  declarations,  made  aft<-r  tho  f.act.  The  time  h:ia 
not  yet  come,  Sonators,  for  the  full  di-<cii*«ion  of  the  ques- 
tion whether  it  was  a  crime  for  Audaw  .Johnson,  with 
intent  to  violate  the  Tenure  of  Ortic*  A:;t,  to  issue  an 
order  for  the  removal  of  Mr.  StJinton  ft  ooi  tho  War  !>> 
partiuuut,  u</t  oaly  in  aoutravoutkvu  uX  tliu  aot,  but  in  doa> 
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once  of  the  act  of  the  Senate,  then  had  on  the  suspension 
under  the  sfiiue  Uw,  by  the  same  r^ecretarv. 

For  myself,  I  stand  ready  to  niakp  the  chalk'ngc  in  thi^ 
rtage  of  the  cas-e.  to  .«nv  that  if  the  Tenure  of  Ui:ice  act  is 
to  be  considered  a  vatid  act,  the  attempt  to  remove  Mr. 
StanfMTi  i.-  itself  a  misdcmeiui'ir,  not  fiiiiplv  at  the  common 
la>v,  lilt  bv  the  lawK  of  the  liiiti-d  8tate:<.  I  am  n^t  sur- 
prised tliat  that  utterance  wai?  made  here  at  this  etase  of 
the  ca?e,  after  the  counsel  for  the  defense  had  closed  hi« 
arsumcnt,  and  ventured  to  declare  that  an  attempt  to 
commit  a  mi- demeanor,  made  such  by  the  la«-,  «  as  not 
Itself  a  crime  consiunmated  by  the  ver3'  attempt,  and  was 
not  of  it^ielf  a  ini-<demeanor. 

The  only  r:ue?tion  before  the  Senate  is,  whcthei"  it  is 
rompetenf  for  an  accuHcd  criminal,  hish  or  low.  after  the 
fact  charged,  to  make  evidence  for  himself  by  his  own  dc- 
rtarations  to  a  co-conspirator,  or  to  anybody  el^-e.  The 
rule  has  been  settled  in  every  i  a^e  that  ever  has  been  tried 
heretofore,  ihnt  iu  the  g'-nefil  la«  of  evidence  appointed 
for  a  common  law  proceeding  cover  the^e  procecdinR-'. 
If  there  is  an  exception  to  be  found  to  that,  in  triaU  of 
ttii^  kind.  I  chriUenge  its  nroducti.ui. 

The  tJliief  Juntice  said  he  n-onid  submit  the  question  to 
fhe  Senate,  and  the  yeas  and  D:iys  bavin?  been  ordered 
the  qiu'.-ition  was  t:ikcn  upon  allowing  the  question  to  be 
put,  and  decided  in  the  affinnative.  Veas,  41 ;  nays,  10— aa 
lollows:— 

Yeas.— Mes.sra.  Anthonv,  Bavard,  B-ickalew,  Cattell, 
Cole.  (Joi.kling.  Corbctt,  Davis,  Oixon,  Doolittle.  Ed.\avd3, 
Fcrrv,  Fesseiiden,  I'owler,  Froliushuysen,  tJriraes,  Hen- 
derson, Hendricks,  Howe,  Johnson,  .McCrcery,  Morgan, 
Morrill  (Me.),  Morrill  (Vt.),  .Morton.  Norton,  l';itter-'on  (N. 
H.),  Patterson  (Tenn.),  Pomerov,  lioss.  Sherman,  Spvague, 
Steivai-t.  Somner,  I'ipton.TrinobMll.  Van  Winkle,  \  i-kers, 
Villey.  Williama,  Wilson  and  Ya:eB — 13. 

Nays. -Messrs.  Cameron,  Ch:ii:dler,  Conness,  Cragin, 
Drake,  Harlan,  llovvarc,  Nye.  Kau  r>ey  and  Th.tycr— 10. 

So  the  question  was  put  t.i  the  v,  i  ness  a»  fnllows  :— 

Q.  \Vh:it  occurred  between  the  I're'idcn:  :\nd  yourself 
on  tlie  Jlst  of  February?  A.  I  stated  to  th.-  :eiid,'nt  that  I 
had  d-Uvered  the  communication,  and  th^i  he  gave  this 
answer. 

Q.  What  answer?  A.  The  answer,  "Do  you  wish  me  to 
vacate  at  once,  or  will  you  give  me  time  to  take  away  my 

r-ivate  I  r  'pertv?"  and  that  [  answered  'at  yo  ir  pleasure ;" 
then  stated,  that  after  delivering  the  copy  .if  the  letter 
to  him,  he  said,  "I  d')  not  know  whetlier  I  will  obey  your 
instructions  or  resist  them;"  the  President's  ansuer   was, 

Verv,  well,  go  on  and  take  cliarg  >  of  the  olViee,  and  per- 
fbrm'tlie  dutv;"  that  was  all  that  pawned ;  tliis  was  im- 
mediiitel.v  after  giving  tlie  second  letter  to  Mr.  Stanton; 
the  nevt  morning  I  vv.'is  arrested  before  1  had  my  break- 
fast; the  oflicer,  at  my  request,  accompanied  me  to  see  the 
Presid  lit;  I  wentto  the  room  where  the  President  wa«, 
and  stated  that  I  had  been  arrested,  at  whoso  suit  I  did 
not  know. 

Mr.  BUTLKK  (to  the  witness)— Stop  a  moment. 

To  tlie  Chief  .Justice— Docs  the  presiding  ofliccr  under- 
stand the  ruling  of  the  Senate  to  apply  to  what  took  place 
the  next  dav? 

The  C  ief  .Tustice— The  Chief  Justice  so  understands  it, 

Mr.  STANHKUV  (to  witue.'s)-Go  on. 

Witness- The  President  said,  "Verv  well;  that  is  tho 
place  I  want  it.  in  the  event;"  he  advised  me  then  to  go  to 
you  (meaning  Mr.  Stjuibery),  and  the  M:irshal  permitted 
nie  to  go  t'l  your  quarters  at  the  hotil;!  told  you  I  had 
been  arre.-te'd,  and  asked  vou  what  I  should  do. 

Mr.  BITLKK  ag:iin  interrupted  tlu' ■' ituess,  and  asked 
the  Chief  Justice  whether  that  was  within  the  rules, 

Mr.  STANBEliY— It  is  a  part  of  the  conspiracy.  (Laugh- 
tor.) 

Mr.  BTJTLKU-I  have  no  doubt  of  it.    (Laughter.) 

fir.  SrAXBKIlY,  to  tlie  witness— Did  you  go  into  tho 
court?    A.  I  pre.-'ented  myself  to  Judge  Carttcr. 

Q.  What  happened  theii? 

Mr.  BCTLl-:!: -I  object. 

Mr.  STAN  BEU\',  to  witness— Were  you  admitted  to  nail 
hi  i|!50UJ?  A.  I  was  then  discharged  from  custodv ;  but 
tliere  is  one  point  which  1  wish  to  state,  if  admisible;  I 
asked  tlie  judge  distinrtly  what  that  bail  meant. 

Mr.  BUTLER  to  witness— "Stop  a  minute." 

To  the  Chief  Justice    "Does  your  honor  .illow  that?" 

Mr.  sr.-iNTON  to  witness- "That  is  another  part  of  the 
case."  Q.  How  long  did  vou  remain  th(;re?  A.  I  suppose 
I  was  there  altogether  about  an  hour;  my  friends  came  in 
to  give  bail;  I  liad  nobodv  with  me.  not  even  my  wife. 

Q  After  vou  were  admitted  to  bail,  did  vou  go  to  the 
War  Department  that  day,  the  22d?  A.  1  did;  I  ihink  tho 
Other  matter  1  was  g  uug  to  mention,  is  iimteri.-\l  to  mo. 

Mr.  BL'TLElt— I  will  withdraw  tlie  objeetion,  if  tho  wit- 
nenB  tliinks  it  materi.il  to  him. 

Mr.  STANBEllV  (to  witness)— Very  well;  what  Is  the 
expianatiim  you  wish  to  make? 

Witnes  -[  iskcd  the  .ludgo  what  it  meant,  and  he  said 
ft  was  si  oplv  to  present  m..-8elf  at  ten  o'clock  the  follow- 
ing Wi  dni'  dav ;  I  then  asked  ii  it  suspend,  d  me  from  any 
of  inj' funetiona;  hesaidit  had  nothing  to  do  with  them  ; 
that  is  the  point  I  wanted  to  make.    (Laughter  in  tho 

Q.  State  w^hen  you  next  went  to  the  War  Depirtment 
that  dav?  A.  I  went  immediately  to  the  Propideat's  after 
giving  bail,  and  stated  the  facta  to  him.  He  made  the 
game  answer— "Very  well,  I  wanted  to  get  it  into  the 
courts."  I  then  went  to  the  War  Dflico,  and  found  the 
sistern  door  locked;  this  was  on  thi-32d;  I  asked  the  mes- 
scr>gerf  .r  the  kov,  and  ho  told  me  that  he  hadn't  it;  I  then 
went  to  Mr.  Stanton's  room— the  one  which  lie  occupies  as 
an  o^Tice-and  found  him  there  with  gome  sii  or  eight 
gootleuicn;soiac  of  thaw  I  recognized,  and  I  undoretood 


that  they  were  all  members  of  Congress;  they  were  all 
sitting;  I  told  the  Secretary  of  War  that  I  came  to  deuiand 
the  oliice;  he  refused  to  give  it  to  me  and  ord -red  me  to  my 
room  as  Adjutant-Liene-al ;  I  refused  to  oboy;  I  made 
the  demand  a  secud  and  tliird  time,  and  wan 
still  r.'fused,  and  ::ind;Med  to  go  to  my  o\n  n  room;  he 
then  siiil.  "vou  can  stand  there  as  long  as  vou  pll■a^e;''I 
li  ft  th  ;  u.im  and  went  into  the  oflice  of  'ieneral  Sehriver, 
and  hud  a  chat  v  ith  him.  as  lie  is  an  <dd  friend  ;  Mr.  Stan- 
ton followed  Hie  ill  there,  and  (Governor  Moorhead,  a  mem- 
ber of  Congress  from  Pittsburg,  Pa.,  came  in  ;  Mr.  Stanton 
told  ijio\ern..r  Moorhead  to  note  the  conversation,  and  I 
think  he  took  notes  of  it  at  a  side  table;  he  asked  ino 
prettv  mueli  the  same  questions  as  before,  wherber  I  irr 
sisted  .in  acting  as  Secretary  of  War,  and  vliether  I 
rlaimed  the  olliee?  I  gave  the  direct  answer,  and  there  was 
B  melit'le  chat  betveeu  the  Secretary  of  War  and  mysi-lf. 

y.  Did  other  members  of  Congress  withd:'aw  tlieii?  T.-ll 
us  what  happened  betiveen  you  and  the  Secretary  .)f  War 
after  they  witlidio"-.  A.  I  do  not  recollect  \v bat  rirst  oc- 
curred, but  I  -aid  to  him,  "the  next  time  you  have  me  ar- 
rested (f  .r  1  f  mnd  it  wm  at  his  suit  I  was  arrested)  — 

Mr.  BL'  ILKIl— I  object  to  the  coiiver.satiou  between  the 
Secretar.v  of  War  and  (J.-nernl  Thomas  at  a  time  which 
we  have  not  put  in.  because  we  put  in  only  the  time  "hen 
tlie oih.'r  gentlemen  Tore  there,  and  this  was  something 
which  tjok  place  after  they  had  witlidrawn. 

The  C'hi.'f  Justice— If  it  ivas  iuimediately  afterwards,  it 
was  a  pari  of  the  same  conversation. 

Mr.  BU  ITjEI;- D  .08  General  Thomas  say  it  was  the 
same  conversation? 

Witness— .Ml'.  Stanton  listened  to  me,  and  got  t.alkiog 
in  a  very  familiar  m.iuncr  to  me;  I  said  the  next  time  vou 
have  me  arrested,  pl.-ase  d.ui't  do  it  until  I  get  something 
to  eat  (Laughter) ;  I  have  had  nothing  to  eat  or  drink  to*, 
dav  (continued  lau;;liter) :  he  put  his  arm  around  my  necto 
as  he  used  to  do.  in  a  familiar  manner,  and  ran  his  hand 
through  my  h  lir,  and  turne  around  to  (Jeuernl  Sehriver 
and  said,  "Sehriver.  have  you  got  a  bottle  here?  bring  it 
out"(Kiarsof  la'ighter) ;  Seliriver  unlocked  his  desk  and 
took  oijt  a  small  vial;  the  S-.'cretary  then  prop.jsed  we 
should  have  a  spoonful  of  whi'ky;  I  said  I  would  like  a 
little;  I rctieral  Sehriver  poured  it  out  into  a  tumbler  and 
divided  it  equ.-xUv. 

.Mr.  Sl'ANBKItY— Q.  He  shared  It  then?  A.  He  took 
tlie  ghi«*ci  up  this  way  (indicating),  and  mi>asured  thenl 
with  his  eve  ;  presently  a  messeu.gor  came  in  u  iih  a  full 
bottle  of  '.\  liisk.v,  and  the  cork  was  drawn  and  he  and  I 
took  a  drink  t..;;ether. 

Q.  Was  that  all  the  force  exhibited  that  day?  A.  That 
was  all. 

Q.  Have  yon  at  any  time  attempted  to  use  force  to  get 
int^)  that  oltiee?    A.  .\t  n.i  tim  •. 

A.  Have  you  ever  had  instructions  from  the  President  to 
use  force,  intimidations  or  threats? 

Mr.  BLTLl-R— "'Stop  a  m  uiient.  At  any  time;  that 
brings  it  down  to  to-day  ;  but  .suppose  the  n.Iiu.u  does  not 
oiue  down  so  far  as  that.  Ask  the  witness  wliat  occurred 
prior  to  the  21st  or  22.5  .)f  February.    I  ain  content. 

Mr.  STANBERY— Weli,  we  will  pay  up  to  the  9th  of 
March.  ^ 

Mr.  BUTLER— Tho  9th  of  March  is  past  Jis  decided  as  it 
would  be ;  sav  till  the  day  tlie  ^'resident  was  iinpeaclied  on 
th«  23d  of  February;  but  suppose  he  had  got  up  his  case 
then? 

-Mr.  EVARTS— Wo  have  a  right  to  negative  up  to  th« 
point  for  wliich  you  have  given  any  positive  evidence, 
which  is  the  ;<  h  of  March. 

Mr.  BUl'LER— We  have  given  no  evidence  as  to  what 
instructions  were  given  bv  the  President.  We  have  given 
the  evidence  of  what  Mr.  Tliomas  said,  but  if  there  is  any- 
thing in  any  rule  cf  Jaw,   this   testimony  cannot  be  ad^ 

.Mr.  EVARTS— The  point,  if  anything,  Mr.  Chief  Justice, 
on  which  .Mr.  Kurseiier  was  alloi. cd  to  state  th.'  iutervievv 
between  General  Thomas  and  hinrself,  on  the  Stth  of  March 
was  that  General  Thomas'  statement  then  made  might  be 
held  t.),  either  from  something  that  had  been  proved  on 
the  part  of  the  managers,  or  from  somctliing  that  would  bo 

f  roved  on  the  part  of  the  managers,  a  committal  of  the 
'resident.  Now,  ccrtainl.v,  under  the  rulings,  as  w.U  as 
under  the  necessary  prineipl.'s  of  law  and  of  jn.-,tice,  the 
Presid  nt  is  entitled  to  a  negative  through  the  witness 
who  knows  anything  that  has  b.'en  proved  as  to  what  oc- 
curred l)etweeu  the  President  and  this  witne-s. 

Mr.  B(  TLllR-I  do  not  propose  to-argue  any  further,  for 
if  the  p.>iuL  is  not  sullicientlv  clear  to  everybody,  no  argu- 
ment can  make  it  plainer.  I  simply  obiect  to  the  q  enion 
as  to  what  bad  been  the  directions  of  the  President  down 
to  the  Ttli  of  .March,  after  ho  was  imi.eaclied. 

Mr.  EVARTS  said,  the  point  is  ih-it  we  negatively  can 
show  up  to  and  including  tho  dato  w  hich  th<  y  have  given 
in  evidence  what  thev  claim  to  implicate  th.-  I'r.-siilent, 
that  the  President  had  not  given  any  inBtructious  to  uao 

.Mr.  BUTLER— How  does  that  prove  that  Gen.  Thomas 
did  not  say  so?  ......      ...       »  .^ 

.Mr.  EVARTS— It  only  proves  tuat  he  said  it  without  the 
authority  of  the  President,  which  is  the  main  point. 

The  Chief  Justice  directed  Mr.  Stanbery  to  reduce  hia 
question  to  writing.  .  .         .„,,..        » 

Mr.  STEVENS  remarked  in  a  low  tone,  "Oh.  it  is  not 
worth  while  to  appoal  t..  the  Senate  after  that  deciMou.  ' 

Tho  question  was  read  -Did  the  President  at  any  tune 
prior  to  or  including  the  9th  of  March,  authorize  you  t.>  U3« 
force,  intimidation  or  threats  to  got   possesion  of  the  War 

The  question  wa.s  put  to  tho  Senate,  and  decided  in  the 
affirmatiTC,  without   a   division.    The    witness  then  ro- 
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gied-Hc  did  not.  He  also  »aid  in  conversation  with  Mr. 
urk-ich  or  Mr.  WilkBon,  lie  could  not  tell  "'l'^"',  ■. 
had  said,  that  if  I  found  my  door  locked,  I  would  break  it 
open:  and  to  the  ofliccr  I  said  that  I  would 
call  on  General  Grant  for  forces;  I  have  Rot  this  c_ou- 
vereation  mixed  up,  and  cannot  ueparate  them;  he  then 
depcrilicd  tlie  interview  with  Mr.  Karsener  at  the  l/ci"!- 
dent''-  le  .<■  on  the  9;h  of  March,  when  Kardener  claiuied 
aciiuaintance  ;  witucae  said.  I  tried  to  get  aw.i.v.fr"iu  him, 
but  he  then  eaid  he  was  a  Dclawarian,  and  caid  tlie  c.ves 
of  all  Delaware  are  on  yon,  and  thev  expect  you  to  stand 
fast;  I  said  certainly,  I -vill  rtand  tirm;  he  put  the  same 
question  a  second  time,  and  then  eaid:-Are  you  coing  to 
Kick  this  fellow  out?  and  I  said,  ''Uh!  %ve'll  kick  hiiu  out 

^d^^Are^-ou  certain  the  kicking  out  came  from  him  first? 
A  Certainty,  f-ir;  but  I  did  not  mean  any  disrespect  to 
Mr.  Stanton  at  all;  I  said  it  smilingly,  and  I  was  very  glad 
Jo  get  away  from  liim.  ,.    ,  .      j  ,•   j 

In  crosB-cxaniination  witness  disclaimed  any  unkind 
feeling  towards  Mr.  Stanton:  General  Grant  had  reconi- 
mendedhis  being  retired,,  but  the  President  did  not  set 

Q.  I  lid  you  ever  ask  Mr.  Stanton  to  restore  you  to  office? 
A.  No,  1  did  not.  ,         ,  .         ,,   ^.       .■ 

Q.  Willi  the  kind  feeling  you  had  to  him  all  the  time 
did  vou  n  t  ask  Mr.  Stanton  to  restore  you  to  oitice?  A. 
No,  1  did  not.  .     ,        ,.        „   .,      .. 

Q.  With  the  kind  feeling  you  had  to  him  all  the  time, 
why  did  you  not  ask  him?  A.  I  knew  perfectly  ttcU  that 
my  services  on  special  business  was  very  important;  1 
knew  that  Mr.  Stanton  said  himself  that  I  was  the  only 
one  that  could  do  the  work,  and  that  he.  therefore,  sent 
me;  I  did  not  ask  Mr.  Stanton  to  rettore  me,  because  1  did 
not  aupiioce  he  wanted  me  in  the  ollice  altliough  there  was 
no  unkind  feeling;  the  President  sent  (or  me  on  tlie  18th  ot 
February,  three  days  before  I  received  the  order :  1  never 
had  an  intimation  before  the  ISth  that  the  Frcsidcnt  had 
any  idea  iif  making  me  Secreturv  of  War. 

Mr.  BUTLEK— Did  you  not  swear  before  the  committee 
that  you  had  a  previous  intimation?  A.  I  afterwards 
made  a  correction  in  that  paper. 

Mr.  BLTLEK-Excuse  me,  I  did  not  ask  you  about  cor- 
rections, but  what  you  swore  to?  A.  I  swore  that  I  had 
received  an  intimation,  but  I  found  that  it  was  not  so, 
when  I  came  to  look  at  my  testimony;  tlio  inti- 
mation tliat  I  received  wag  about  tlio  Adjutant- 
General's  olhce.  which  was  made  some  few  wcuks 
before  the  occurrence;  I  swore  that  I  received  an 
intinuation  from  Colonel  Moore;  I  cannot  give 
the  tinjc,  it  was  in  the  eonr.-e  of  two  or  three  weeks ; 
when  1  Hwore,  the  restoration  of  Adjiitant-l^oncral  and 
the  appointment  of  Secreta.  v  of  War  ad  interim  was  on 
my  mind:  when  I  was  examined,  I  thought  tlie  appoint- 
ment at  Secretary  would  cease,  bec.inse  it  had  been  inti- 
mated to  nie  by  the  President;  I  told  him  1  would  ob(;v 
his  orders,  because  he  was  Commander-in-Chief:  I  did 
not  make  this  response  on  receiving  other  eommis.*ion.s.  as 
they  were  ordiniir3-  ones,  and  this  was  an  extraordinary 
one,  as  I  never  had  one  of  that  kind  bcforcu  (Laugliter.) 
Q.  Did  vou  go  to  Mr.  Sfaniou  between  the  18th  and  2lBt, 
and  tell  liim  you  were  going  to  take  his  pl.^ce?  A.  No, 
rir ;  I  was  at  tne  War  Deiiartment  every  d:^y  in  the  mean- 
time; on  the  2lBt  the  President  t-eut  for  me  again,  but  I 
had  no  sutiiicion  as  to  what  he  wanted  nic  for,  and  after 
giying  me  the  two  papers,  the  notice  to  Mr.  Stanton  and 
the  appointment  of  myself  as  Secretary  adint^Tun.  tliey 
lieing  tirst  read  by  Colonel  Moore,  the  President  taid,  "I 
ehall  uphold  the  Constitution  and  the  laws,  and  I  expect 
you  to  do  the  Bame;"  I  said,  "Ceitainly  I  shall  do  so,  and 
ehall  obey  3'our  orders." 

Q.  Let  me  see  if  I  have  got  this.  The  President,  you 
Bay,  came  out  w  ith  two  papers,  which  he  handed  to 
Colonel  Moore ;  Colonel  Moore  read  them,  and  the  Presi- 
dent then  sjiid:— "I  am  going  to  uphold  the  Constitution 
and  the  \a.\v,  and  1  n  ant  you  to  do  the  same."  and  you 
said,  "I  will  obey  your  orders."  Why  did  you  put  in  that 
about  obeying  his  orders?  A.  I  suppoae  it  was  very 
natural. 

Q.  M  hat  next  was  said?    A.  He  told  me  to  go  to  Mr. 
Stanton,  and  deliver  the  papers  to  him. 
6.  Which  you  dirt?     A.  Yes. 

Q.  At  tiiat  first  interview,  before  you  left  the  building, 
Mr.  Stanton  gave  you  a  letter.    A.  Yes,  sir. 

9.  Then  you  knew  that  he  did  not  iirand  to  give  np  the 
office?    A.  I  did. 
Q.  Y'ou  so  nndcrstood  fully?    A.  Yea. 
Q.  You  went  back  and  reported  that  to  the  President? 
A.  Yes. 

Q.  Did  you  report  to  him  that  Mr.  Stanton  did  not  mean 
to  give  up  the  oitice  ?  A.  I  reported  to  him  exactly  what 
Mr.  Stanton  had  said. 

Q.  Did  lie  not  ask  you  what  you  thought  about  it  ?    A. 
He  did  not. 
Q.  Did  you  tell  him  ?    A.  I  did  not. 

Q.  You  reported  the  same  facta  to  him  which  made  the 
impre6^ion  on  yonr  oivn  mind  that  Mr.  Stanton  w»8  not 
going  to  f;ive  up  the  office  ?    A.  I  did ;  I  reported  the  facta 
of  the  v  mversation. 
6.  Dirt  vou  tell  him  about  the  letter?    A.  No. 
Q.  Why  did  you  not?     A.  I  did  not  suppose  it  necesearv. 
Mr  BLTLEK-Whji,  here  was  a  letter  ordering  you  to 
desist. 

Mr.  STA.N'RERY— I  object  to  your  arguing  to  the  wit- 
ness.   Ask  him  the  question. 

Mr.  Bl'TLER— Please  wait  till  the  queition  U  aakcd  be- 
fore you  object. 
To  the  Witness— Q.  You  bad  a  letter  which  showed  that 


your  acts  were  illegal,  and  which  convinced  you,  as  yow 

M'r.  STANBEKY'— (Interrupting)-Reduce  the  question 
to  writing.  .  .  . 

Mr.  BITLER  -I  shall  not  be  able  to  reduce  it  to  writing 
if  you  don't  8io;i  interrupting  me.  To  the  witness— Q.  You 
had  a  letter  from  Mr.  Stanton,  which,  together  with  other 
facts  convinced  vou  that  Mr.  Stanton  did  not  intend  to 
give  up  the  ollice:  now  with  that  letter  in  your  pocket,  "hj^ 
did  you  not  report  it  to  your  chief?  A.  I  did  not  think  U 
was  necessary ;  T  reported  the  conversation. 

6.  Did  you  tell  the  President  that  .Mr.  Stanton  had  giTon 
orders  to  (ieneral  Schriver  and  General  Townseud  not 
to  ob^v  you?    A.  I  think  I  did. 

Q.  Have  von  any  doubt  abi  ut  it  in  your  own  mmd?  ^ 
1  don't  think  I  have  anv  doubt  about  it. 

y.  So  that  I  understand  vou  to  say  the  President  ro» 
plied.  "\'cry  well ;  go  on  and  take  possession  of  the  office^ 
A.  1  think  so. 

Q.  Was  there  anything  more  said?    A.  I  think  not,  at 
that  time. 
Q.  You  went  awav?    A.  Yea. 

Q.  About  what  time  of  the  day  was  that?  A.  About  one 
or  two  o'clock. 

Q.  You  told  Mr.  Wilkeson  that   you   meant   to  call  on 
General  Grant  lor  a  military  force  to   take   possesion  of 
the  office;  did  vou  mean  that,  or  was  it  mere  riiodomon. 
tade?    A.  I  suppofc  I  did  not  mean  it ;  I  have  never  had  it 
in  mv  head  to  use  force. 
Q,  You  did  not  mean  it?    A.  No. 
Q.  Was  it  merely  boast  and  brag?    A.  Yes. 
Q.  Did  you  asa'in  tell   him   that  you    intended  to  use 
force  to  pet  into  the  office?    A.  That  I  do  not  recoUectj 
I  stati'd  it  to  him  once,  I  know. 

Q.  Can  you  not  tell  whether  you  bragged  to  him  asaln 
that  evening?    .^.  I  did  not  biag  to  him. 

Q.  Did  vou  not  tell  him  at  Willard's  that  you  meant  to 
use  force?  A.  1  t  Id  him  either  at  Willard's  or  at  my 
own  house;  I  do  not  think  I  told  him  more  than  once. 
Q.  You  saw  .Mr.  Burleigh  that  evening?  A.  Yes,  '^ir. 
Q.  Did  vou  tell  him  that  vou  meant  to  use  force?  A.  The 
cxprcs-ioh  that  I  uvi-d  wan.  that  if  I  found  my  doore 
locked.  I  would  break  them  open. 

Q.  Did  he  not  put  tlie  qu<ptiou  to  you  in  this  form— What 
would  you  do  if  ttunton  did  not  go  out?  and  did  you  not 
say  you  would  put  him  out?  A.  Isuppouc  I  did,  but  I  am 
not  certain. 

Q.  Did  he  not  then  say— Suppose  he  bars  the  door?  ana 
did  not  you  say  you  would  break  the  door  down,  and  wag 
that  brag?    A.  No,  that  was  not  brag ;  1  meant  if  thi-ii. 

Q.  You  had  got  over  the  brag  at  that  time?  A.  When  I 
had  this  conver.-'ation  with  .Mr.  Burleigh  I  felt  it. 

Q.  And  at  that  time  vou  really  meant  to  go  on  and  break 
down  the  do  ra.    A.  Yes,  if  they  were  locked. 

Q.  And  vou  reallly  meant  to  nse  force?  A.  I  meant 
what  I  said. 

Q.  What  you  said  to  him  you  meant;ln  good,  solemn  ea» 
nest?    A.  Y'es. 
y.  There  was  no  rhodomontade  then?    A.  No. 
Q.  And  ha\  ing  got  over  th?  pl.iyfiil  part  of  it,  and  thinlt 
inc  the  matter  over,  you  come  to  the  conclusion  to  use 
force,  and  having  come  to  that  conclusion,  why  did  not 
you  use  it?     A.    Because  I  reflected  that   it  would  not 
answer:  I  micht  produce  ditficultv. 
Q.  What  kind  of  dilfieiiltv?    A.  I  suppose  bloodshed. 
Q.  What  else?    A.  Nothiugelse 

Q.  Then  by  dilliculty  you  me.an  bloodshed?  A.  If  I 
used  force  I  8upro<ed  I  would  be  resisted  by  force,  and 
blood  might  have  been  issued;  that  is  imy  answer. 

Q.  What  time  did  you  leave  Mr.  Burleigh,  or  Burleigh 
leave  you?  A.  It  was  after  night  when  he  caine  there;  hia 
vifit  was  a  very  short  one. 

Q.  About  what  time  did  he  leave?  A.  About  nine  o'clock, 
I  supriDse. 

Q.  How  long  was  it  after  Mr.  Bnrleigh  left;  was  it  be- 
fore  you  left  to  go  to  the  masquerade  ball?  A.  I  went 
there.  I  think,  about  half-past  nine  o'ch'ck. 

Q.  Did  you  see  anybody  of  3-our  own  family  between  th« 
time  that'Mr.  Burleigh  left  and  the  time  you  started  for 
the  ball.'    A.  Y'es. 

Q.  Who?  A.  A  little  girl  next  door  was  going  with  mf 
voung  daughter  to  a  masquerade  ball,  and  I  went  with 
them. 

y.  You  did  not  discuss  this  matter  with  them?  A.  I  did 
not. 

Q.  Did  vou  discuss  it  with  anybody  after  you  left  Mr. 
Burleigh?    A.  I  dirt  nnt. 

Q.  A  masquerade  ball  is  not  a  good  pl.ace  to  di^cnss  high 
ministerial  dutii;!-,  in  it?  A,  I  should  think  not:  I  went 
there  solely  to  take  charge  of  my  little  girl  and  to  throw  off 
care;  I  h.-id  promised  her  two  d.nvs  before. 

Q.  Did  you  coubuU  auvbody  after  you  left  Mr.  Burleigh? 
A.  I  did  not. 

Q.  The  last  that  you  told  anybody  on  this  question  waa 
when  .vou  told  Burleigh  in  solemn  earnest  that  you  were 
coins  to  use  fnrco,  and  then  you  went  to  the  ball,  and 
from  thence  to  bed.  and  saw  nobody  the  next  morning 
until  the  Marshal  came,  why  did  you  change  your  iiiiud 
from  jour  solemn  dcteimiimtioii  to  use  force?  A.  I 
changed  it  soon  after,  but  eann.rt  say  when  I  had  changed 
before  I  was  arrested,  and  had  determined  not  to  use  force, 
y.  Did  you  tell  .Mr.  Burleigh  that  the  reason  you  did  not 
use  force  was  because  you  h;id  been  arrested?  A.  I  do  not 
think  that  I  did;  I  had  no  doubt  that  Mr.  Stanton  would 
rei-ist  any  attempt  to  take  posse.<sion  by  force,  and  that  to 
obtain  possesnion,  force  world  have  to  be  used. 

y.  Did  you  report  this  conclusion  to  the  President?  A. 
I  did  not  Uiink  it  necessary ;  I  never  asked  the  President 
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lajicT  upon  niftdeslc. 
Q.  Whon  >ras  that?    That  was  on  t 
Q.  H;is  he  ever  ppokeu  to  you  Ah' 

I.  I  think  1  may  have  mentioned  it. 


for  advice  or  for  orders;  I  had  four  interviews  with  Mr. 
Stanton,  and  overv  time,  Mr.  Stanton  refused ; 
I  migseatcd  to  the  Pre'sident  that  the  true  plan  would  bo 
in  otder  to  get  poseesoion  of  tha  papers,  to  call  upon  lien. 
Grant;  I  wrote  a  draft  of  an  order  on  General  Grant  and 
left  it  with  the  President. 

Q.  Did  voii  pigu  it?  A.  Yea;  the  letter  is  dated  the  lOth 
ofMarcli;  I  had  spoken  to  the  President  before  about  the 
ni»tter.  and  the  letter  was  to  bo  issued  as  niv  order,  and  it 
wan  left  for  the  consideration  of  the  Prcsidi^nt ;  it  was  a 
peaceable  order,  and  I  had  no  idea  any  liloodshed  wo\ild 
groivoutof  it ;  I  have  attended  Cal)inet  nieetinga.  and  been 
recojnized  continuallv  as  Secretary  ad  interim  by  the 
Pre^:ideut  and  Heads  of  Department  down  to  the  preeent 
hour. 

Q.  And  all  your  action  as  Secretary  ad  interim  has  been 
confined  to  attending  Cabinet  meetines?  A.  I  joined  in 
the  ordiiiarv  conversation  th.it  took  place  at  the  meetnics, 
but  I  don't"know  that  I  gave  him  any  particular  advice; 
he  asked  me  several  times  if  I  had  any  biisinesa  to  lay 
before  him,  but  I  never  had  any.    (Laughter.) 

Q.  The  President  did  not  am  ee  to  send  that  notice  to 
General  Grant,  did  he?  A.  When  I  firot  spoke  to  him 
about  it,  I  told  him  that  the  nTd<- of  getting  possession  of 
the  paper  w.aji  to  write  a  note  to  General  Grant,  asking  him 
to  issue  an  order  e:illin?  upon  the  heads  of  hureaus,  as 
thev  were  militarv  nun,  to  send  him  communications  de- 
Bigned  for  the  President  or  for  the  Secretary  of  War;  that 
was  one  mode.  „     , 

Q.  What  was  the  other  mode  that  you  suggested?  A. 
The  other  mode  wag  to  require  the  maih  to  be  delivered 
from  the  post  office  to  me. 

Q.  And  ho  told  you  to  draw  up  the  order?  A.  No;  he 
did  not. 

Q.  But  you  did  so?  A.  I  did  it  of  myself  aft«r  having 
this  conversation. 

Q.  And  did  he  agree  to  that  suggestion  of  yours?  A.  He 
paid  he  would  take  it  and  think  about  it,  and  he  put  the 
paper  upon  hi.sdesk. 

-*    —  ■■     -    --'^ on  the  10th. 

about  that  order  since? 
lit. 

Q.  Did  he  ever  ask  you  to  know  where  the  troops  were 
about  Washington?    A.  He  never  did. 

8.  Or  w  ho  had  charge  of  them?    A.  He  never  did. 
.  Did  you  tell  Golouel  Moore  that  you  were  going  to  the 
ball?    A.  I  think  not:  he   inav   have  known   that   I   was 
going,  for  I  had  securtfe  tickeUfor  my  children  some  days 
before.  .  .  . 

Q.  Did  the  President,  in  any  of  those  interviews  with 
you  as  his  Cabinet  counselor  or  Cabinet  adviser,  suggest  to 
Vou  that  ho  had  not  removed  Mr.  Stanton?  A.  Never;  he 
alwavs  said  that  Mr.  Stanton  was  out  of  oltice. 

Q.  'Did  he  ever  tell  you  you  were  not  appointed?  A. 
No  sir.  •  .  JO 

Q.  Have  you  not  always  known  you  were  appointed? 
A.  Yes,  sir. 

Q.  Has  he  not  over  and  over  again  told  you  that  you 
were  appointed?  A.  Not  over  and  over  again;!  do  not 
know  that  that  came  up  at  all. 

Q.  Will  you  tell  what  you  meant  when  you  told  the 
Pi-«'sidcnt  that  ybu  were  going  to  uphold  the  Constitution 
and  th.-  laws?  A.  I  meant  that  I  would  be  governed  by 
the  Constitution  and  the  laws  made  in  pursuance   thereof. 

Q.  And  did  you  include  in  that  the  Tenure  of  OHice  act? 
A.  Ves,  so  far  as  it  applied  to  me. 

Q.  You  had  that  in  your  mind  at  the  time?  A.  Not  par- 
ticularly in  mv  mind. 

Q.  Did  the  President  at  any  time  when  you  have  seen 
him  give  you  any  directions,  otlier  than  those  aljout  taking 
possession  of  the  War  office?  A.  He  has  told  me  on  seve" 
ral  occasions  that  he  wanted  to  get  some  nomination.s  sent 
tip  which  arc  Iving  on  Mr.  Stanton's  table,  and  he  ctjuld 
not  get  them ;  he  did  not  get  them. 

Q.  What  did  he  tell  you  about  them?  A.  I  could  not  get 
tliem.  .  ,         .     .    „    , 

Q.  And  he  could  not  so  far  as  you  know?    A.  So  far  as 

Q.  And  ho  complained  to  you?  A,  No ;  ho  died  not  com- 
plain; he  said  he  wanted  them  as  some  of  tlieiii  were 
going  over;  I  twice  said  to  Mr.  Stanton  that  the  President 
wanted  these  nominations,  and  he  said  he  would  see  to  it; 
this  wa-  whilo  acting  as  Adjutant-General;  the  teitimony 
given  bv  Mr.  Kareeucr  was  read  to  mo,  and  I  « xa 
asked  if  it  was  correct,  and  I  did  not  object  to  any 
words  as  incorrect ;  I  objected  to  manner,  and  said  that 
I  did  not  use  the  word  '•kickins,"  but  that  it  was  Karsener 
Baid  it ;  Mr.  Ksrsener  waa  calh.d  up  at  that  time  and  asked 
bv  the  tve  managers  whether  his  manner  was  playful,  and 
he  said  it  Hcmed  serious. 

The  cross-examination  was  continued  for  Bome  tune 
longer,  and  being  closed,  the  court  adjourned. 


PROCEEDINGS  OF  SRTURDRY,  APRIL  II. 

The  managers  and  some  eight  or  ten  members  of 
the  House  were  in  attendance  this  morning.  After 
the  reading  of  the  journal, 

The  T^venty^flrst  Rule. 

Mr.  BraGHAM  rose  and  mode  a  motion  on  the  part 
of  the  managers,  speaking  in  ftn  inaaaible  tone,  to 


which  fact  Senator  CONKLING  called  attention.  By 
the  direction  of  the  Chief  Juetice,  he  then  reduced 
it  to  writine,  as  follows: — 

The  managers  move  the  Senate  to  so  amend  rule 
twenty-iirst  as  to  allow  snch  of  the  managers  !is  de- 
sire to  be  heard,  and  also  such  of  the  counsel  of  the 
President  as  desire  to  be  heard,  to  speak  on  the  final 
arfruments,  and  objectinff  to  the  proTision  of  the  rule 
that  the  final  argument  shall  be  opened  and  closed  by 
the  managers  on  the  part  of  the  House. 

The  Chief  Justice  stated  the  question. 

Senator  POMEROY— If  that  is  in  the  nature  of  s 
resolution,  under  onr  rreneral  rules  ii  should  lie  over 
one  day  for  consideration. 

The  Chief  Justice  was  understood  to  coincide  in 
the  opinion. 

Mr.  BUCKALEW  moved  that  it  be  laid  over  until 
Mond.Tv, 

Mr.  EDMUNDS  inquired  of  the  Chair  whether  the 
twenty-first  rule  dor.s  not  now  provide  by  its  terms 
that  this  priTiluu:e  maybe  extended  to  the  mnti.iirers 
and  counsel,  and  whether,  therefore,  any  amemlnieut 
of  the  rule  is  necessary? 

The  Chief  Justice  replied  in  the  affirmative,  and 
said  he  had  heard  no  motion  to  that  effect. 

Mr.  FRELINGHUYSEN  moved  tnat  such  an  order 
be  adopted. 

Mr.  POMEROY— I  have  no  objection  to  taking  the 
vote  now. 

The  Chief  Justice— The  Senator  will  rednce  his 
motion  to  writin?. 

Mr.  SHERMAN— If  it  is  in  order,  I  will  move  that 
the  twenty-tirst  rule  be  relaxed,  bo  as  to  allow  persons 
on  each  side  to  speak  on  the  ilnal  areument. 

The  Chief  Justice  decided  the  motion  out  of  order 
for  the  present,  and  Mr.Frelinghnysen  bivinsr  reduced 
his  motion  to  writiivj,  it  was  read,  as  follow*: — 

Ordered,  That  as  mnnv  of  the  managers  and  counsel  for 
the  President  be  permitted  to  apeak  on  the  liual  argument 
as  shall  desire  to  do  so. 

Mr.  HOWARD  hoped  it  would  lie  over  until 
Monday. 

Several  Senators- No!  no!  let  us  vote  on  it. 

Mr.  HOWARD— I  object  to  it. 

Mr.  TRU.MBULL  said  it  did  not  change  the  rule, 
and  therefore  could  not  be  reqnired  to  lie  over. 

The  Chief  Justice  decided  thdt,  objection  having 
been  made,  it  must  lie  over. 

Mr.  CONKLING  — May  I  inquire  under  what  rule  it 
is  that  this  must  lie  over  upon  the  objeciian  of  asint;le 
Senator? 

The  Chief  Justice— The  Chief  Justice,  in  conduct- 
ing the  business  of  the  Court,  adopts  for  his  general 
guidance  the  rules  of  this  Senate  sitting  in  leirislative 
session,  as  far  as  they  are  apulicable.  That  is  the 
reason. 

Mr.  CONKLING  called  attention  to  the  fact  that 
the  very  rule  under  discussion  provided  for  the  case  by 
the  use  of  the  words  "nnless  otherwise  ordered." 

The  Chief  Justice— It  is  competent  for  the  Senator 
to  appeal  from  the  decision  of  the  Chair. 

Mr.  CONKLING— Oh,  no,  sir;  that  is  not  my  pur- 
pose. 

Mr.  JOHNSON  said  he  did  not  desire  to  debate  the 
question,  and  was  proceeding  lo  make  a  remark  about 
th«  order,  when  he  was  cut  short  by  the  Chief  Justice 
directing  the  counsel  for  the  President  to  proceed. 

General  Tboinns  Makes  Corrections. 

Mr.  STANBERY  said  that  General  Thomas  de.sired 
to  make  some  corrections  in  his  testimony,  and  Gene- 
ral Thomas  took  the  stand  and  said:— I  wish  to  cor- 
rect my  testimony  yesterday ;  I  read  a  letter  signed 
by  Mr.  Stanton  and  addresned  to  me  on  the  21»t  of 
February;  I  didn't  receive  the  copy  of  that  letter  un- 
til the  next  day  after  I  had  made  the  demand  for  the 
office;  the  Secretary  came  in  and  handed  me  the 
orleinal;  my  impression  is  that  I  noted  in  ih*t 
original  the  receipt;  I  then  handed  it  to  General 
Townaend  to  make  the  copy  that  I  road  here;  1  had  it 
not  until  the  22d  of  February. 

Q.  Then  when  you  eavr  the  President  on  the  after- 
noon of  the  21st  you  had  not  read  that  letter  from  Mr. 
Stanton?  A.  I  had  not.  The  next  correction  I  want 
to  make  is  this:  I  said  that  the  President  told  me  to 
take  possession  of  the  office;  he  expressed  it  "take 
charge"  of  the  ofHce. 

Q.  Are  you  certain  that  was  the  expression?    A.  I 
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am  positive;  I  was  aeked  if  I  could  grive  the  date  of 
my  brevet  comraie?iou  ;  don't  know  wUether  it  ib  im- 
portant or  not;  I  have  it  here;  the  date  is  12th  of 
Waich,  1SG5;  Mr.  Stanton  gave  it  lo  nie;  he  had  more 
than  once  intended  to  trive  it  to  me,  but  on  this  occa- 
sion, when  I  returned  from  my  duty,  I  said  the  time 
had  arrived  when  I  onzht  to  have  the  commission, 
and  he  irave  it  to  me.  Here  is  another  point:  I  stated 
■when  I 'was  before  the  cummittee  of  the  House  mnn- 
ajrer?.  General  Butler  asked  the  clerk.  I  think  it  was, 
for  the  tcBlimony  of  Dr.  Bnrlei^'h;  he  said  he  had  it 
not;  that  it  was  at  home;  I  don't  know  whether  he 
said  or  I  p.'iul  "It  make*  no  difference;"  he  asked  me 
a  number  of  quet^tions  in  reference  to  that;  I  assented 
to  them  all;  I  never  heard  that  testimony  read  ;  I 
never  heard  Dr.  Burleigh's  testimony,  nor  do  I  recol- 
lect the  questions,  except  that  iheywere  asked  me, 
and  I  said  Dr.  Burleish  no  doubt  would  recollect  the 
conversation  better  than  I. 

His  Cross-examination. 
Cross-examined  by  Mr.  BUTLER— Q.  General 
T':ionia8,  how  many  times  did  you  answer  yesterday 
tiiat  the  President  told  you  at  tliat  time  to  "take  pos- 
session of  the  office?"  A.  Well,  I  have  not  read  over 
niv  testimony ;  I  have  not  read  over  any  testimony, 
Biid  I  don't  know  how  many  times. 

Q.  Was  that  untrue  each  time?  A.  If  I  said  so,  it 
■ffiis;  "r:ike  charse"  were  the  words  used. 

Q.  Ilnve  yoQ  any  memorandum  by  which  yon  can 
correct  that  expression?  If  so.  produce  it.  A.  I  have 
no  mfmi'randnra  with  me  here;  J  don't  know  that  1 
haveanv;  1  have  not  looked  at  one  since  I  w«8  on 
the  stand  ;  I  can  state  it  better  to-day  than  I  did  yes- 
terday, because  I  saw  and  read  that  evi  lence  as  re- 
ported ;  I  K^i'^'c  ii  yesterday  myself,  and  I  know  better 
what  it  was  by  reading  it  than  when  I  testified  to  it; 
and  I  am  sure  the  words  were  "lake  charge  of,"  and 
the  thiee  times  when  1  reiiorled  to  him  that  Mr.  Stan- 
ton would  not  20  out  or  refused  to  go  out,  each  time 
he  said  "take  chirge  of  the  office;"  my  attention,  at 
the  time  he  Slid  that,  was  not  called  to  the  diff'-rence 
between  the  words  "take  charf,'e  of  the  office"  and 
"take  poksession  of  the  office;"  but  I  recollect  it  dis- 
tinctly now,  because  I  know  that  was  the  expression  ; 
1  have  always  known  that  that  whs  the  expression  ;  I 
made  the  mistake,  because  1  think  the  words  were  put 
into  my  moulh. 

Q.  Just  as  Mr.  Karsner  did?  (Laughter.)  A.  Yes, 
sir;  1  don't  know  that  I  am  in  the  habit  when  any- 
body puts  words  into  my  month,  of  taking  them  ; 
after  I  and  Karsner  were  summoned  here  as  wit- 
nesses, 1  went  and  quarreled  with  him;  I  had  some 
words  with  him  in  the  room  here  adjoining  (indicating 
the  door  behind  him) ;  I  called  him  a  liar  and  a  per- 
jurer. (Liughter.)  Liar  and  perjuer!  Both;  1  did 
certainly  call  him  a  liar  and  a  perjurer;  1  knew  that 
he  and  1  were  both  in  the  witness-room  waiting  to  be 
called,  and  1  knew  he  was  here  for  that  purpose; 
■while  he  was  there  I  undertook  t«  talk  with  him  about 
his  testimony ;  I  stated  to  him  in  two  instances;  I 
will  give  lliem  to  you. 

Q.  Answer  my  question.  I  asked  yon  this  question : 
whether  you  undertook  to  talk  to  him  about  the  testi- 
mony? A.  I  don't  know  who  introduced  the  conver- 
sation ;  certainly  not  I,  I  don't  think,  for  he  was  there 
for  siiine  time  before  I  spoke  to  him. 
Q.  Did  you  speak  first  or  he?    A.  That  I  don't  re- 

Cnll. 

Q.  Did  yon  tell  him  that  he  was  a  liar  and  perjurer 
at  that  time?  A.  I  did  tell  him  that  he  was  a  liar, 
and  mav  have  said  he  was  a  perjurer. 

Q.  Did  you  ofl'er  violence  to  him  except  in  that 
way?  A.  I  was  then  in  full  uniform,  as  lam  now — 
m:ij>'i"-ueuerars  uniform. 

Q.  Another  question  I  want  to  ask  you  which  was 
omitted:  Do  you  still  intend  to  take  charge  or  pos- 
Btssiou  of  the  office  of  Secretary  of  War?  A.  Firmly 
— I  do;  1  have  never  said  to  any  person  within  a  few 
days  that  we  will  have  that  fellow  (meaning  Mr. 
Stanton)  oat  of  it  or  sink  the  ship— never. 

Q.  Did  you  say  to  Mr.  Johnson  anything  to  that 
effeci?    A.  Not  that  I  have  any  recollection  of. 

Q.  Do  you  know  whether  you  did  or  not?  A.  What 
Mr.  Johnson  do  yon  mean? 

Q.  I  mean  D.  B.  Johnson.  A.  There  was  a  Mr. 
Johnson  came  to  see  me  at  my  house  in  reference  to 
anotlier  matter;  we  may  have  had  some  conversation 
about  this. 

Q.  When  was  that  that  Mr.  Johnson  came  to  yonr 
hous<'r    A.  I  hardly  recollect. 

Q.  About  how  long  ago?  A.  I  am  trying  to  recol- 
lect now.    He  came  to  me  about  the  business  of— 


Q,  Never  mind  what  the  business  was;  what  was 
said?  A.  I  want  to  call  it  to  mind;  I  have  a  right  to 
do  that,  I  think. 

Q.  But  not  to  state  it?  A.  (After  a  pause)  I  can 
hardly  stale,  but  recently;  not  very  long  ago. 

Q.  Within  two  or  three  days?  A.  No,  sir,  before 
that;  I  think  it  is  more  than  a  week. 

Q,.  Let  me  give  you  a  date,  as  far  back  as  Friday 
week?  A.  I  don't  know  about  that. 

Thomas  in  a  Joking  Mood. 

Q.  Was  it  longer  than  that?  A.  I  did  not  charge  mf 
memory  with  it ;  it  was  a  private  conversation  that  we 
had;  I  was  joking  then.     (I5lnghter.) 

Q.  Did  vou,  joking  or  otherwise,  use  these  wnrds:— 
"We  will  have  Stanton  out  if  we  have  to  sink  the 
ship?"  A.  I  have  no  recollection  of  using  any  such 
expression. 

R.  Did  yon  make  use  of  any  expression  equivalent 
to  it?    A.  I  have  no  recollection  of  it. 

Q.  Have  yon  such  recollection  of  wh.at  yon  did  siy 
as  to  know  what  you  did  not  say?  A.  I  h:ive  not ;  I 
would  rather  Mr.  Johnson  would  testify  himself  as  to 
the  conversation. 

Q.  Do  you  deny  that  you  said  so?  A.  Well,  I  wm't 
deny  it,  because  I  do  not  know  that  I  did.  (Laugh- 
ter.) 

t^.  You  say  yon  would  rather  he  would  testify ;  we 
will  try  and  oblige  you  in  that  respect;  Inn  if  you  did 
say  so,  was  it  true,  or  was  it  merely  brag?  A.  Yoa 
mav  call  it  what  you  ple.ase. 
Q.  What  do  you  call  ii?  A.  I  do  not  call  it  brag. 
C^.  Whatw-tsit?  A.  It  was  a  mere  conversation 
wliatevcr  was  said  ;  I  didn't  mean  to  use  any  influence 
against  Mr.  Stanton  to  get  him  out  of  office. 

Q.  What  did  yon  mean  by  the  expression  that  "yoa 
would  have  him  out  if  you  sink  the  sink  the  ship.  A. 
1  say  that  I  do  not  know  that  I  nsed  that  expression. 
Q.'  We  will  show  that  by  Mr.  Johnson ;  but  I  am  as- 
suming that  you  did  use  it,  and  I  ask  you  what  mean- 
ing did  von  have? 

Mr.  EVARTS— You  have  no   right  to  assume  that 

Mr.  Johnson  will  testify  that;  he  has  not  said  so  yet. 

Witness- 1  cannot  say  what  the  conversation  was; 

Mr.  Johnson  was  there  on  official   business  connected 

with  the  dismissal  of  an  officer  from  the  army. 

Mr.  BUTLER— Then  yon  were  joking  on  that  sub- 
ject?    A.  Cert.iinly. 

Q.  Did  yoa  ever  see  Mr.  Johnson  before?  A.  I  do 
not  recollect,  possibly  1  may  have  seen  him. 

Q.  Have  you  ever  seen  him  since?  A.  Not  to  my 
kni)wlege. 

(^.  Here  was  a  etransrer  who  called  npon  you  npon 
official  business  connected  with  the  army,  and  did  yoa 
go  to  joking  in  that  way  with  him,  a  t.)tal  stranger? 
A.  1  knew  him  as  the  lawyer  employed  by  Coiouel 
Belger  to  get  him  reinstated. 
Q.  Who  was  a  stranger  to  yon?  A.  I  think  he  was. 
(J.  And  did  you  go  to  joking  with  a  stranger  on 
such  a  subject?  A.  Certainly ;  we  had  quite  a  fami- 
liar talk. 

Q.  And  that  is  the  only  explanation  you  can  give  of 
the  conversation?    A.  li  is  sufficient,  I  think. 

Q.  Sufficient  or  not.  is  it  the  only  one  you  can  give? 
A.  It  is  the  only  one  I  do  give. 
Q.  And  is  ii.  the  only  one  yon  can  give?  A.  Yes. 
C^.  Did  anybody  talk  to  yon  about  your  testimony 
since  you  left  the  stand  yesterday?  A.  I  suppo.se  I 
have  talked  with  a  doien  persons;  several  persons 
met  me  and  said  they  were  very  glad  to  hear  ray  testi- 
mony;  I  was  met  to-day  by  several,  who  spoke  to  me 
jocularly  about  my  taking  an  equal  drink  with  the  Se- 
cretary of  War;  I  have  talked  with  my  own  family 
about  it. 

(J.  Has  anybody  t.alked  with  yon  about  this  point 
when  you  changed   your  testimony?    A.  I  came  here 
this  morning  and  saw  the  managers,  and  told  tliem. 
Mr.  BUTLKU— Y'ou  don't  mean  the  managers? 
Mr.  EVAKTS  suggested  that  he  meant  the  counsel 
for  the  President. 
Witness— I  meant  the  counsel  for  the  President. 
Mr.  BUTLEK— Did    you   talk  with    anybody  before 
that  on  these  points?    A.  Y'ee,    with    General  Town- 
send  this  morning. 

Q.  The  Assistant  Adjutant-General,  but  with  no- 
bouy  else?  A.  I  have  said  no,  and  I  am  sure,  (laugh- 
ter) ;  I  did  not  receive  a  letter,  a  copy,  or  note  from 
Mr.  Stanton  on  the  21«t  of  Febrnary ;  I  said  yesterday 
that  he  gave  me  the  original ;  I  have  not  seen  that  ori- 
ginal since;  the  date  was  noted  on  that  original ;  the 
one  I  read  here  was  given  on  the  22d  of  February;  it 
was   handed  to   General    Tuwuseiid,   and  he  made  m 
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copy ;   that  was  on  the  t22d ;    it  wns  dated  the  21st ;    it 
was  prepared  the  day  before,  1  believe. 

Q  Don  you  nieau  to  lake  all  back  that  was  said  in 
General  Schriver's  room  about  your  not  goinc;  on  with 
the  office,  or  about  their  iioi  obeyiii<;  you  on  the  after- 
noon of  the  21st?  A.  Oh,  yee.  it  wai>  the  22d,  1  think  ; 
General  Townseud  was  there  on  the  21st. 

Q  Then  on  the  21st  there  was  nothin?  said  about 
any  one  obeyinir  you?  A.  I  think  not;  I  think  there 
was  not  anything  said  about  not  obeyintr  me  ;  there 
was  uoihin'e  said  about  not  obeying:  me  on  the  21st  at 
all,  I  think.  T,      .  .         xu 

Q.  And  you  never  reported  to  the  President  that 
Mr.  Stanton  said  on  the  21st  he  wou'd  not  obev  you? 
A.  I  reported  to  the  President  the  two  conversations 
I  had  with  him  ;  on  the  2l8t  there  was  no  such  conver- 
eation  as  I  teslitied  to,  that  is,  not  in  reference  to 
that;  there  was  no  conversation  at  all  as  to  General 
Townsend  not  obevin^  me  on  the  21s'. 

Q.  Then  when  tou  told  us  yesterday  that  you  re- 
ported that  to  thePresident,  and  that  you  got  his  an- 
swer to  it,  all  that  was  not  so?  A.  (With  emphasis) 
That  was  not  so. 

Q.  Now  for  ani^her  matter.  When  were  you  os- 
Buiined  before  the  committee? 

Witness— What  committee?  I  tave  been  examined 
twice. 

Tlionms  Bothered. 

Q.  Yon  were  examined  before  the  Committee  of  the 
Bouse,  not  the  mauajrers,  and  in  answer  to  this  ques- 
tion. "Did  you  ra.ike  any  report  on  Friday  of  what 
transpired?  did  you  not  use  these  words:— 'Yes,  sir; 
I  saw  the  President  and  told  him  what  had  occurred  ;' 
he  said,  'Well,  go  along  and  administer  the  depart- 
ment.' A.  When  I  stated  what  had  occurred  with 
Mr.  Stanton,  he  snid  to  me:— 'You  must  just  take 
possession  of  the  department  and  carry  on  the  busi- 
ness.' " 

Q.  Did  you  swear  that  before  the  committee?  A.  I 
Bav,  as  I  said  before,  that  1  was  mistaken  then. 

il.  That  is  not  the  question.  The  question  is  did 
you  swear  it?    A.  If  that  is  there  I  suppose  I  swore  it. 

Q.  Was  it  true?  A.  No;  I  never  used  the  words  to- 
gether; I  wish  to  make  one  statement  in  reference 
to  that  very  thing;  I  was  called  there  hastily;  a  great 
many  events  had  transpired  ;  I  requested  on  two  oc- 
casions that  the  committee  would  let  me  wait  and 
consider;  the  committee  refused,  and  would  not  let 
me,  and  pressed  me  with  questioui. 

Mr.  BUTLER-  Q,  When  was  that?  A.  When  I  was 
called  before  that  committee,  on  the  evening  of  the 
trial. 

Q.  February  26?  A.  Yes;  I  went  there  after  getting 
through  that  trial,  and  on  two  occasions  I  requested 
the  committee  to  postpone  the  exiiraiiiation  until  the 
next  morning,  until  I  could  go  over  the  matter,  but 
that  was  not  allowed  me. 

Q.  Did  you  make  any  snch  request?  A.  I  did. 
twice. 

t^.  Prom  whom?  A.  From  those  who  were  there ; 
the  committee,  I  think,  was  pretty  full ;  I  do  not  know 
Whether  Mr.  Stevens  was  there ;  he  was  there  a  por- 
tion of  the  time,  but  I  do  not  knov/  whether  he  was 
there  at  that  particular  time. 

liorenzo  Wants  Time  to  Consalt  his  Alind. 

Q.  Do  you  tell  the  Senate,  on  your  oath,  that  you 
requested  the  committee  to  give  you  time  to  answer 
a  question,  and  that  the  committee  refused.  A.  I  re- 
qneated  that  the  examination  might  be  deferred  until 
the  nest  morning,  when  I  could  have  an  opportunity 
to  go  over  the  matter  in  my  own  mind;  that  was  not 
granted  ;  there  was  uo  refusal  made,  but  I  was  pressed 
with  questions;  then  there  is  another  matter  I  want 
to  say ;  1  came  in  to  correct  that  leslimouy  because 
there'are  two  things  confounded  in  it,  in  reference  to 
the  aate  of  my  appointment  as  Adjutant-General  and 
the  date  of  my  appointment  as  Secretary  of  War  ad 
interivi;  I  supuosed  the  committee  was  asking  in  re- 
ference to  the  first  and  that  is  the  re.ison  why  these 
two  things  got  mixed  up:  when  I  went  there  to  cor- 
rect the  testimony  I  was  told  to  read  it  over;  I  found 
this  mistake,  and  I  found  that  some  of  it  was  not 
English;  I  thou<rht  something  was  taken  down  too 
that  I  did  not  say ;  the  committee  would  not  permit 
me  to  correct  the  manuscript,  but  I  put  the  correc- 
tions at  the  bottom,  just  in  a  hasty  way,  and  I  sup- 
pose it  is  on  that  paper  that  you  hold  in  your  hand. 

Mr.  BUTLER— We  will  come  to  that.  Q.  Have  you 
got  through  with  your  statement?    A.  I  have. 

Q.  Very  well.    Did  you  not  come  and  ask  to  see 


your  testimony  as  it  was  taken  down  before  the  com- 
mittee?    A.  I  went  to  the  clerk  and  »:iw  him. 

Q.  Did  he  give  you  the  report  which  I  hold  in  my 
hand?  A.  He  wjis  not  in  the  first  time,  and  I  came 
the  next  dav;  thai  day  he  handed  it  to  me,  and  ha 
went  twice,!  think,  to  some  memljer  of  the  commit- 
tee, I  do  not  know  who,  for  instructioim ;  I  said  I 
wanted  to  make  the  report  decent  English,  and  I 
wanted  to  know  wtictlier  I  could  not  correct  the 
manuscript,  and  he  reported  that  I  might  m.^ke  my 
cornctions  in  writing;  I  think  I  read  the  whole  lesli- 
monyover;  I  am  not  cert.nn  ;  I  do  not  know  th:it  I 
did;  I  came  to  correct  this  first  portion  it  particu- 
larly; that  was  the  reason  I  went  there. 

Q,  Did  you  want  to  correct  any  other  portion  of  it? 
A.  The  first  part  only:  it  referred  to  a  mistake  as  to 
the  time  about  my  m'ixing  up  the  appointroeiii  of  A  1- 
jutant-General  and  Secretary  of  War  ad  interim;  it 
had  reference  to  a  notilication  civen  to  me  by  the  Pre- 
sident to  be  Secretary  of  War  or  of  Adjutant-General ; 
that  was  mixeil  up;  I  stated  that  I  received  th  it  noti- 
fication from  Colonel  Moore;  Colonel  Moore  did  L'ive 
me  a  notilication  that  I  would  probably  he  put  back  na 
Adjutant-General,  but  he  did  not  give  me  :i  no; idea- 
tion that  I  would  probably  be  appointed  Sern'tary  of 
War.  and  it  was  that  that  I  wistied  to  correct ;  that 
was  the  principal  correction  ;  I  did  not  want  to  cor- 
rect anything  else,  but  if  anything  else  was  wrong  I 
did;  I  wished  to  correct  any  en ors,  whatever  they 
might  he;  I  then  went  over  my  testimony  jirid  cor- 
rected such  portions  as  I  pleased  ;  I  had  the  privilege 
lo  do  that,  of  course,  and  I  wruie  out  here  on  portions 
of  two  sheets  my  corrections;  this  is  my  hanflvvritiuir; 
it  is  my  own  handwriting,  and  I  siiiued  it  "Lorenzo 
Thomas,  Adjutant-General." 

Q,.  Now  having  read  over  yonr  testimony,  did  yoti 
correct  anything  in  that  portion  of  it  where  yon  are 
reported  as  saying  that  the  President  ordered  you  to 
go  forthwith  and  take  possession  and  administer  the 
office?  A.  I  do  not  think  1  made  any  such  correction 
as  that. 

Q.  Yon  swear  that  that  was  not  true?  A.  I  have 
said  so. 

Q.  Why  didn't  you  correct  if  A.  I  have  thought 
the  matter  over  since. 

Staiibery  Asks  a  Qaestion. 

Ke-direct  examination  by  Mr.  STANBERY.  Q.  I 
found  in  the  report  of  your  testimony,  given  Tester* 
day,  that  in  your  original  examination  you  were  asked 
this  questii'U  :— What  occurred  between  the  President 
and  yourself  at  the  second  interview,  on  the  '21st  of 
February?"  Your  answer  given  is  this: — "I  stated  lo 
the  President  that  1  had  delivered  thecommuiitcation 
and  that  he  gave  this  answer,  'Do  you  wi.<h  me  to 
vacate  at  once,  or  will  you  give  me  time  to  take  away 
my  private  property?'  and  that  I  answered,  "at  you? 
pleasure;'  1  then  staled  that,  after  deliveiing  the  copy 
of  the  letter  to  him,  he  said,  'I  do  not  know  whether 
I  will  obey  your  instructions  or  ret^ist  them;'  this  I 
mentioned  to  the  Pre.sideut;  his  answer  was,  'Very 
well :  go  on  and  take  charge  of  the  office ;  ix-rform 
the  duty.'"  Now,  did  the  President  say  that?  4, 
Yes,  sir. 

Ail  Interim  In  a  Mnddle. 

Mr.  BITTLER— Q.  Then  you  meun  to  say,  in  answer 
to  Mr,  Slanbery,  that  you  got  it  all  right,  :iiul  that  ia 
answer  to  me  you  got  it  all  wrong?  A.  Yes,  in  relcc- 
ence  to  vour  examination. 

Mr.  BUTLER— That  is  alL 

Mr.  STANBERY  intimated  that  counsel  would  again 
call  General  Thomas  after  they  got  in  some  record  evi- 
dence. 

Mr.  BUTLER  said  they  might  call  him  any  time. 

Lileutenant-Gcneral  Sherman  S^Avorn. 

Lieutenaui-Geueral  William  T.  Sherman,  who  apr 
peared  in  the  undress  uniform  of  his  rank,  was  next 
sworn  and  examined  by  Mr.  ST.\NBERY— I  was  in 
Washington  last  winter;  1  arrived  here  about  the  4ta 
of  December;  remained  here  tW4)  months,  until  about 
the  3d  or  4th  of  February;  I  came  hero  as  a  uit-mber 
of  the  Indian  Peace  Commission  ;  I  had  no  other  husiw 
uese  here  at  that  time  ;  subsequently  I  was  assigned 
to  a  board  of  officers,  organized  under  a  law  of  Coik. 
grens,  to  make  articles  of  war  .and  regulations  tor  the 
army  ;  as  to  ibe  dale  of  that  assignment  I  can  jjrocure 
the  order,  which  will  be  perfect  evidence  as  to  the 
date ;  it  was  written  within  ten  days  of  my  arrival 
here;Ilhink  it  was  about  the  middle  of  Dt-cember 
that  the  order  was  issued;  I  had  a  double  duly  for  a 
few  days;  during  that  lime,  from  the  4ih  of  Decembas 


120 


IMPEACHMENT   OP  ANDREW   JOHNSON. 


to  the  Sd  or  4th  of  Febraary,  I  had  eeveral  interviews 
■with  the  President;  I  saw  him  alone,  when  there  was 
no  persons  present  bnt  the  Pre?ideiit  and  myself;  I 
eaw  him,  abo,  in  companv  with  General  Grant  once, 
and  I  think  twice;  I  had  several  interviews  with  him 
in  reference  to  the  caec  of  Mr.  Stanton. 

Mr.  BINGHAM— We  desire,  without  delay,  to  re- 
Bpeclfullv  sn'umit  onr  objections  to  this,  declining, 
however;  to  arsjue  it.  We  submit  oar  objections,  be- 
lieving it  our  d"uty  as  Representatives  of  the  House  to 

do  so.  ,^     . 

Mr.  STANBERY— Objections  to  what? 
Mr  BINGHAM— To  the  declarations  of  the  Presi- 
dent toucliiug  any  matter  involved  in   this  issue  not 
made  at  the  lime  when  we  have   called  them  out  our- 
selves.   Tliey  are  not  competent  evidence. 

Mr.  ST.\N"BERY— Allow  me  to  come  to  some  ques- 
tion that  we  can  start  upon.  This  is  merely  intro- 
ductory. Ion  will  soon  see- the  object  of  the  exami- 
DJktion  of  General  Sherman. 

Mr.  BINGHAM— I  nnderstsud  the  object  to  be  to 
prove  his"  conversation  with  the  President. 

The  Chief  Justice— No  question  of   that  kind  has 
been  seized  yet. 
Mr.  BINGHAM— We  understand  it. 
Mr.  STANBKKY- We  will  come  lo  that  point.    [To 
the  witness.]    <^.  While  yon  were  here,  did  tlie  Presi- 
dent ask  yon  if  you  wonid  take  chai-jje  of  the  oflice  of 
thcD'-parlmentof  Warou  the  removal  ot  Mr.  Stanton? 
Mr.  BUTLER-  Stop  a  moment.     I  object,  and  ask 
thai  that  quistion  be  reduced  to  writing. 

Mr.  STANBERY-Do  yuu  object  to  the  question 
because  it  is  leading,  or  do  you  object  to  it  iu  sub- 
Stance  ? 

Mr.  BUTLER -I  object  to  it  for  every  reason. 
Please  put  voui  question  in  writinz. 

Mr.  STANBERY  lo  witness-At  what  time  were 
those  interviews? 

[Wuness  referred  to  some  memoranda  to  find  the 
dates.]  .  .  .  ^  ^. 

Mr.  STANBERY— Had  you  an  interview  with  him 
before  Mr.  St.iiitoa  came  back  into  the  oflice,  and 
•While  General  Grant  w.is  ftfll  in  it?    A.  Yes,  sir. 

Q,  Of  a  social  nature  7  A.  Entirely  eo,  before  that 
time. 

Q,  H:id  you  an  interview  with  him  before  that  ?    A. 
I  h:id.     The   day  followinp   flr.  Stanton's   return,  I 
think;  General  Grant  was  also  present. 
Q.  What  did  that  interview  relate  to  7 
Mr.  BUTLER— Stop  a  moment.    Put  the  question 
In  writin-,'.  .       _.^  . 

Mr.  S  I'ANBERY— The  question  iB  what  did  it  re- 
late to? 
Mr.  BUTLER -I  object  to  that. 
Mr.  ST.\NBERY  lo  witness -Well,  then,  did   it  re- 
late to  the  occupation  of  the   War  Drpartmeut  by  Mr. 
Stanton?    A.  It  did. 
Q.  Now,  what  was  it? 

Mr.  BUTLER— stop  a  moment.  I  object  to  that. 
Put  your  motion  in  writintr. 

Q.  Bv  Mr.  STANBERY.  -  What  conversation 
pseeed  between  vou  and  the  President? 

Mr.  BUTLER— Excuse  me.  I  asked  to  have  the 
qnesiiou  in  writing. 

The   Chief  Justice- The  counsel    will    please  put 
the  qneslion  in  writing. 
The  qnestiim  was  reduced  to  writing,  as  follows: — 
Q    At  th-il  interview   what  conversation  took  place 
between  the  Pre»ident  and  you  iu  reference  to  the  re- 
moval of  Mr.  Stanton  ? 

Mr.  BUTLKR— To  thit  we  object.  I  suppose  we 
can  agree  as  to  the  date.  It  was  ihe  14th  of  Jaiuiarv. 
On  the  13ih  Mr.  Stantan  was  reinstated,  and  the  14lh 
was  the  day  after. 

Mr.  STANBERY,  to  witntss— Can  you  give  us  the 
date  of  that  conversation  7  Witness  referring  to  a 
memorandum  which  he  held— Mr.  Stanton  wan  rein- 
stated in  possessioji  of  his  office  as  Secretary  of  War 
4)0  Tuesday,  the  13th  of  January,  and  the  conversa- 
tion occurred  on  Wednesdav,  the  14th. 

The  Chief  Justice— The 'Chief  Justice  thinks  the 
qneslion  admissible  wiihiu  the  principle  of  the  deci- 
»iiiU  already  made  by  the  Seuat*,  but  he  will  be  pleased 
to  put  the  question  to  the  Senators. 

Senator  CONNESS  demanded  the  yeas  and  nays  on 
the  admission  of  the  question. 

Mr.  STANBERY  rose  lo  argue  the  point.  He  said 
tlie  counsel  for  the  President  ask  merely  to  state  the 
ground  on  which  they  claim  to  put  the  question.  We 
expect  to  prove  by  General  Sherman^ 

Mr.  BUTLER— Interrupting.  I  object  to  your  stating 
that,  I  did  not  ask  thau  That  is  an  attempt  lo  get  be- 
fore   the  court,  I  mean  before  the  Senate  the  testi- 


mony by  the  statement  of  counsel.  The  question 
solely  is  whether  the  declnration  of  the  President  can 
be  given  in  evidence— what  the  declarations  are  it 
would  be  improper  to  state  because  that  would  be  beg- 
ging the  whole  question  and  attempting  to  get  them 
in  that  way  by  a  recital  by  the  counsel.  The  whole 
question  is  whether  any  declaration  of  the  President 
can  be  competent  evidence.  Therefore  there  is  no  oc- 
casion to  state  what  the  conversation  was. 

Air.  STANBERY— Do  you  propose  to  argue  it? 

Mr.  BUTLER— We  do  not  wish  to  argue  it. 


Mr,  STANBERY— Then  I  will  :— 

Stnnbury's  Argument. 

Mr.  Chief  Justice  and  Senators:— The  testimony 
which  we  expect  to  elicit  from  General  Sherman  I 
look  upon  as  vital,  as  admissible,  and  as  testimony 
which  we  are  entitled  to  have,  upon  legal  grounds 
well  understood  and  perfectly  unanswerable.  I  pre- 
sume I  can  sav  in  argument  what  we  expect  to  prove. 
First  of  all,  what  is  shown  here?  What  is  the  point 
which  the  gentlemen  assume  to  make  against  thd 
President?  Let  these  gentlemen  speak  for  themselves. 
First.  I  read  from  the  honorable  manager  who 
opened  the  case,  on  page  94  of  his  argument: — 

"Having  sho\pi  that  the  President  wilfully  violated 
the  act  of  Congress  without  justification,  both  in  the 
removal  of  Mr.  Stanton  and  the  appointment  of  Mr. 
Thomas,  for  the  purpose  of  obtaining  wrongfully  pos- 
session of  the  War  Office  by  force,  if  need  be,  and  cer- 
tainly by  threats  and  intimidations,  for  the  purpose  of 
controlling  its  appropriations  through  its  ad  interim 
chief,  who  shall  say  that  Andrew  Johnson  is  not  guilty 
of  the  hieh  crime  and  misdemeanors  charged  against 
him  in  the  first  eight  articles?" 

Then,  on  page  109,  speaking  of  the  orders  of  remo- 
val, he  says:— "These  and  his  concurrent  acts  shov? 
conclusively  that  his  attempt  to  get  the  control  of  the 
niililarv  force  of  the  government  by  the  seizing  of  the 
Di-partmenl  of  War  was  done  in  pursuance  of  his 
general  design,  if  it  were  possible,  to  overthrow  the 
Congress  of  the  ITnited  States,  and  he  now  claims  by 
his  answer  the  right  lo  control,  at  his  own  will,  for 
the  execution  of  this  very  design,  every  oflicer  of  the 
armv,  navv,  civil  and  diplomatic  service  of  the  United 
States."  Then,  on  pageSS.he  says:- "Failing  in  his  at- 
tempt to  get  full  possension  of  the  oflice  through  the 
S«nate.  he  had  determined,  as  he  admits,  to  remoTe 
SUnton  at  all  haz:irds.  and  endeavored  to  prevail  on 
the  General  lo  aid  him  in  so  doing.  He  declines.  For 
that  the  respondent  quarrels  with  him,  denounces 
him  in  the  newspapers,  and  accuse*  him  of  bad  faith 
and  untruthfulntiss.  Ther«uiK)u  asserting  his  prero- 
gatives as  Commander-in-Chief,  he  creates  a  new  mili- 
tary department  of  the  Atl.nulic. 

"He  attempted  lo  bribe  Lieuteuant-General  Sherman 
to  take  command  of  it  by  promotion  to  the  r.ink  of 
General  by  brevet,  trnsting  that  his  military  services 
would  compel  the  the  Senate  lo  confirm  him.  If  the 
respondent  can  get  a  General  by  brevet  appointed,  be 
can  then,  by  simple  order,  put  him  on  duty  according 
to  his  brevet  rank,  and  thus  have  a  General  of  the 
Army  in  command  at  Washington,  through  whom  ha 
can  transmit  his  orders  and  comply  with  the  act 
which  he  did  not  d*re  iranssress,  as  he  had  approved 
it,  and  gel  rid  of  the  hated  General  Grant.  Sherman 
spurned  the  bribe. 

"The  respondent,  not  discouraged,  appointed  Major- 
Genoral  George  H.  Thomas  to  the  same  brevet  rank, 
but  Thomas  declined.  What  stimulated  the  ardor  of 
the  President  just  at  that  lime,  almost  three  years 
after  the  war  closed,  but  just  after  the  Senate  had  rein- 
stated Mr.  Stanton,  to  reward  military  service  by  the 
appointment  of  generals  by  brevet?  Why  did  his  zeal 
of  promotion  take  that  form  and  no  other?  There 
were  many  oiher  meritorious  oflScers  of  lower  rank 
desirous  of  promotion.  The  purpose  is  evident  to 
every  thinking  mind.  He  had  determined  to  sctafido 
Grant,  with  whom  he  had  quarreled,  either  by  force 
or  fraud,  either  in  conformity  with  or  iu  spite  of  the 
act  of  Congress,  and  control  the  military  power  of 
the  country.  On  the  21sl  of  February  (for  all  these 
events  cluster  nearly  about  the  same  point  of  time), 
he  appoints  Lorenzo  Thomas  Secretary  of  War,  and 
orders  Mr.  Stanton  out  of  the  oflice.  Mr.  Stanton  ro- 
fuses  to  go.  General  Thomas  is  about  the  streets, 
declaring  that  he  will  put  him  out  by  force  (kick  him 
out);  he  has  caught  his  master's  words." 

Still  more  clearly  to  the  point  is  the  argument  In  rft- 

frrence  to  the  admission  of  Mr.  Chandler's  testimony, 

which  we  find  on  page  2M.    They    had    called   MK 

I  Cooper  to  show  the  intent  of  the  President  to  get  Mr. 

>  Chandler  into  the  Treasury  Department,  iu  the  cvry 
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hsg  oui  of  his  alleged  conspiracy  by  controlliufr  the  re- 
gnisiiions  of  the  Treamry  Departmeul,  aud  thus  con- 
trollini;  the  purse  aa  well  as  the  sword  of  the  uation. 
The  only  qnestion  in,  sayu  the  learned  manager,  is 
this  competent  if  we  cau  ehow  it  was  one  of  the  ways 
and  menus? 

The  difficulty  th»t  rests  In  the  minds  of  my  learned 
friends  on  the  other  side  is,  that  they  chister  every- 
thing about  the  Slst  ot  February,  1S6S.  They  seem  to 
forget  that  the  act  of  the  Ulst  of  February,  1868,  was 
only  the  culmination  of  a  purpose  formed  lont:  before, 
as  in  the  President's  answer  he  sets  forth  to-wit: — "As 
early  !is  the  12th  of  August,  1S67  •  »  » 

"To  carry  it  ont  there  are  various  things  to  do.  He 
nmsl  get  control  of  the  War  Oflice.  but  what  good  does 
tiiat  do  if  he  cannot  get  somebody  who  shall  be  his 
servant,  his  slave,  dependent  on  his  breath  to  answer 
the  requisitions  of  his  ps«udo  otBcer  whom  he  may  ap- 
point, and,  therefore,  he  began  when  Stanton  was 
Susi-eiHled,  and  as  early  as  the  12th  of  December  he 
bad  got  to  put  this  suspension  and  the  reasons  for  it 
before  the  Senate,  and  he  knew  it  would  not  live 
th*re  oi.e  moment  after  it  got  fairly  considered.  Now 
he  begins;  wh.it  is  the  first  thing  he  does?  To  gel 
Bome;u)dy  iu  the  Treasury  Department  that  will  mind 
me  precisely  as  Thomas  will  if  I  can  get  him  in  the 
War  Di^partment?  That  is  the  first  thing,  and  there- 
npon,  without  any  vacancy,  tie  must  make  un  appoint- 
ment. The  difticnlty  that  we  tind  is,  that  we  are 
obliged  to  argue  our  ease  step  by  step  on  a  single 
point  of  evidenco.  It  is  one  of  the  infelicities  always 
of  putting  in  a  case  that  sharp,  keen,  inse]iious  coun- 
sel cau  insist  at  ail  stejis,  on  impaling  you  upon  a 
^lolnt  of  evidence,  and,  therefore,  I  have  got  to  pro- 
e««d  a  little  further. 

"Now,  onr  evidence,  if  you  allow  it  to  come  in,  is:— 
First,  that  he  made  this  .ipuomtment ;  that,  this  fail- 
ing, he  sent  it  to  the  benale,  and  Cooper  was  rejected. 
Still  determined  to  have  Cooper  in,  he  appointed  him 
ad  inttrim,  precisely  as  this  ad  interim  Thomas  was 
appointed,  without  law  and  airainst  right.  We  put  it 
as  a  part  ot  the  whole  machinery  by  which  to  get,  if 
he  could,  his  hand  into  the  Treasury  of  the  United 
Stales,  although  Mr.  Chandler  has  just  stated  there 
wa»  no  way  to  gel  it  except  by  a  requisition  through 
the  W;ir  Deijartnient— and  at  the  Kume  moment,  to 
fhow  that  this  was  a  part  of  the  same  illegal  means, 
we  rhow  you  that  although  Mr.  McCulloch,  the  Secre- 
tary of  the  Treasury,  muct  have  known  that  Thomas 
was  appointed,  yet  the  President  took  pains,  as  will 
be  seen  by  the  paper  we  have  put  in,  to  serve  on  Mr. 
McCulloch  an  attested  copy  of  the  appointment  of 
Thomas  ad  interim,  in  urder  than  he  and  Cooper 
miuht  recognize  his  warrants." 

Tuisistoshow  that  the  intention  of  the  President 
began  as  early  as  the  12ih  of  August,  1867;  that  it 
was  progtensed  in  by  the  appointment  of  Mr.  Cooper 
fii  the  fall  of  1S67,  going  through  all  the  subsequent 
lime,  ujitil  it  at  last  culminated,  say  the  gentlenii-n, 
©n  the  21st  of  February,  by  the  President  finding  the 
proper  tool  to  put  in  ihe  War  Office.  According  to 
rhi*  argument,  he  was  looking  for  a  proper  tool  for  a 
servant — for  one  who  wonld  do  his  bidding— and  after 
that  search  they  say  he  found  the  proper  man  in  a 
permn  whom  they  have  called  a  "disgraced  officer." 

Now,  Mr.  Chief  Justice  and  Senators,  especially 
thoHe  of  yon  who  are  lawyers,  what  case  are  they 
ailKinpting  to  make  again»t  the  President?  Not  sim- 
ply ili;il  he  did  certain  •ids — that  does  not  make  him 
guilty -but  that  he  did  tho«e  acts  7(iaZayt(ta,  with  an 
nnlii"  ful  intent  and  criminal  purpose.  They  do  not 
prove,  or  attempt  to  prove,  that  purpose  by  any  posi- 
tive testimony,  but  thry  say  we  have  certain  facts 
<SThich  raise  a  presumption  of  criminal  intent.  This 
»briuL' so,  what  is  the  rule  to  rebut  this  presumption? 
When  a  pro-ecution  is  allowed  to  raise  presumption 
si'  the  intent  of  the  accused  by  proving  circum- 
JClanccs,  may   not    that   presumption   be  rebutted  by 

froof  of  other  circumstances,  to  show  that  the  ac- 
it-ed  had  no  such  intention?  Was  anything  ever 
iaiiier  than  that? 

C<ln^ider  in  what  attitude  the  person  charged  with  a 
crime  of  passing  counterfeit  mouty,  if  yon  must  prove 
his  intent,  18  placed;  you  must  prove  circumstances 
fiom  wiiich  the  presomptitin  ariies  that  he  knew  that 
ttic  bill  was  a  counlerlcit  bill;  that  he  had  been  told 
s<i;  thit  he  had  seen  other  money  of  the  same  kind; 
hnd  vou  must  in  thin  way  rai«e  the  prcsumi)tion  of 
a  rr-miiial  intent,  ilow  may  he  rebut  that  presump- 
tiim?  In  the  lirst  place,  he  may  do  it  by  jiroving  a 
good  character,  and  that  is  allowed  to  rebut  a  pre- 
snmplum  of  guilt;  not  th.st  he  did  what  was  right  in 
ih^i  Lruusactiou ;  nut  that  he  did  certain  things,  or 


made  declarations  abont  the  same  time  which  explain 
that  his  intent  was  honest;  but,  going  beyond  that 
and  through  the  whole  lield  of  presmption,  he  may 
rebut  the  presumption  of  guilt  by  proof  of  general 
good  character. 

Mr.  BUTLEK— I  have  no  objection  to  your  proving 
good  character. 

Mr.  STAN UERY— Yon  wonld  admit  snch  general 
proof  as  that,  and  yet  yon  object  to  this.  Now,  what 
evidence  can  be  given  against  a  person  charged  with 
a  crime,  where  it  is  necessary  to  make  out  an  intent 
against  him,  and  where  the  intent  is  not  positively 
proved  by  his  own  declarations,  but  is  to  be  gathered 
by  proof  of  other  facts,  of  what  was  allowed  against 
him,  to  raise  the  presumption  of  his  guilt,  a  proof  of 
facts  from  which  the  mind  ilself  infers  the  guilt  in- 
tended. 

But  when  the  prosecution  may  make  such  a  ca9& 
against  him  by  snch  testimony,  why  may  he  not  rebut 
the  case  by  exactly  the  same  sort  of  testimony.  If  it 
is  a  dcclisration  on  which  they  rely  as  marie  by  him  at 
one  time  may  he  not  meet  it  by  declarations  about  the 
same  time  in  reference  to  the  same  transaction.  They 
cannot  be  too  remote  I  admit,  but  if  they  are  abont 
the  time,  if  they  are  connected  with  the  transaction 
then  the  declaration  of  the  defendants  from  which  the 
influence  of  icnocence  is  to  be  presumed  are  just  aa 
admissible  as  his  declarations  from  which  the  prose- 
cution has  attempted  to  deduce  the  inference  of  the 
guilt. 

In  this  connection,  Mr.  Stanbery  read  from  First 
State  Trials,  in  case  of  Lord  Hardy,  qunting  the  re- 
ra:<rk8  of  Mr.  Erskine,  who,  defending  Hardy,  and  in 
which  reference  was  made  to  other  celebrated  casea, 
including  those  of  Lord  George  Gordon  aud  Lord  Wil- 
liam Russell.  Having  finished  his  citations,  Mr.  Stan- 
bery proceeded  to  say :— We  propose  to  prove  that  aa 
far  from  there  being  any  intent  on  the  part  of  the 
President  to  select  a  tool  to  take  possession  of  the 
War  oftice,  that  he  asked  the  General  of  the  Army, 
General  Grant,  to  lake  pofsession  of  it,  and  the  next 
most  honored  soldier  of  the  Army,  General  Sherman. 

The  manager  who  opened  the  case  charged  that  the 
President  was  looking  out  for  a  tool ;  that  he  was  look- 
ine  to  lind  a  man  who  could  take  a  bribe,  by  a  brejvet 
r.ank,  and  that  he  did  tlnd  snch  a  tool  in  the  person 
of  General  Thomas,  a  disgraced  officer.  Well,  if  that 
was  his  intent,  then  it  must  have  been  with  the 
same  intent  that  the  President  wonld  put  G»no- 
ral  Sherman  in  the  oflice  before  he  thought  of  Thomas 
or  of  any  other  subordinate.  It  must  have  been 
with  the  same  intent  that  he  would  take  one 
of  the  most  honored  officers  in  the  land  and  ask 
him  to  come  in  and  take  the  office,  not  to  carry  it 
on  as  he  had  carried  on  the  war,  a  trusted  and  hon- 
ored man,  but  to  become  bis  tool  and  subordinate. 
Will  the  managers  dare  to  say  that?  Would  the  Presi- 
dent, in  the  first  place,  have  dared  tomake  such  a  pro- 
position to  snch  a  man  as  General  Sherman?  If  they 
raise  a  presumption  that  he  intended  to  carry  ont  an 
unlawful  act  by  appointing  General  Thomas,  how 
does  it  happen  that  they  will  not  give  him  the  benefit 
of  presumption  arising  from  his  intent  to  get  such  » 
man  as  General  Sherman  to  take  the  office,  a  man 
who  would  not  be  made  a  tool  of;  take  the  case,  for 
instance,  of  Lord  George  Gordon,  who  was  indicted 
for  a  treasonable  speech  made  upon  a  certain  day  be- 
fore a  certain  assuciation.  He  w.is  allowed  to  go  into 
proof,  running  through  a  period  of  two  years  befi>re, 
to  show  that  in  meetings  of  that  same  association,  in- 
stead of  encouraging  and  raising  an  insurrection,  he 
had  set  his  face  ag»inst  it.  Lord  George  Gordon  went 
back  two  years,  but  we  propose  to  start  from  the  yery 
time  that  the  manaeerstized. 

We  do  not  ask  to  give  any  testimony  as  to  the  Pre- 
sident's declarations,  or  the  President's  intent,  except 
as  to  acts  which  the  managers  have  brought  forward 
to  raise  a  presumption  of  his  guilt.  These  acts  began, 
they  say,  in  the  f.-«ll  of  1867,  with  the  appointment  of 
Cooper.  The  conversation  we  propose  to  prove  took 
place  on  the  subsequent  winter  night  in  the  middle  of 
this  transaction.  \\e  want  to  show  by  the  fact  of  hie 
declarations  to  General  Sherman  at  that  time  that  he 
was  seekinsf  for  an  honorable  liigh-minded  soldier,  to 
do  what  ?  What  was  unlawful  ?— no;  but  to  do  that 
which  the  Presiilent  believed  to  be  lawful.  We.  will 
show  you  that  he  asked  General  Sherman  to  take  that 
office  on  the  removal  of  Mr.  Stanton. 

M  r.  UUTLEK  rose  to  object  to  Mr.  Stanbery 's  stating 
what  he  intended  to  pruve. 

Mr.  STANBEUY,  refusing  to  yield,  said,  I  insist 
upon  it  as  a  right.  If  the  Senate  choos*  to  stop  me  I 
aball  stop;  but  I  hope  I  shall  be  allowed  to  slate  what 
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we  expect  to  prove.  I  have  been  too  Ion?:  at  the  bar 
not  to  know  that  I  h«ve  a  perfect  ri(;ht  to  do  it.  The 
manager  may  answer  my  argument,  but  I  hope  he  will 
not  Btop  it.  .  ^ 

Mr.  BUTLER— If  yon  look  at  the  book  of  State 
Trials  which  you  hold  in  your  band,  you  will  find  that 
Mr.  Erskiue  stopped  an  advocate  in  the  8.-ime  case, 
who  was  proceeding  to  state  what  he  intended  to 
prove. 

Mr.  STANBEKY— 1  have  been  saying  what  I  shall 
expect  to  prove,  but  the  fjeiitlemnn  in  takins  me  up 
does  not  know  what  he  says;  he  puts  an  intent  in  ray 
mind  which  I  have  not  got,  as  he  has  a  very  good 
facuUv  for  pnllins;  intents  into  other  men's  niiuds. 
We  expect  to  show  that  the  President  not  only  asked 
Geuernl  Sherman  to  lake  this  otlice,  and  that  he  told 
him  di?tinctly  what  his  purpose  was,  and  that  u  was 
to  put  the  office  in  such  a  situ.-ition  as  to  drive  Mr. 
Stanton  into  the  courts  of  law.  It  is  not  uecess.iry  to 
ar},'ue  the  case.  I  ask  any  lawyer  who  ever  tried  a 
case  where  the  question  was  one  of  intention,  and 
where  the  case  against  his  client  was  to  i)rove  the 
fact  on  which  a  presumption  was  Fought  to  be  raised 
by  the  prosecution,  whether  he  may  not  show  cotem- 
poraueous  facts,  covering  the  same  time  as  those  used 
against  him,  and  declarations  within  the  same  lime 
as  tliose  used  against  him,  and  wheilier  he  will  not  be 
allowed  to  reljut  the  general  i)resurapiion  of  guilt,  and 
to  show  that  the  intent  was  fair,  honest  and  lawful. 

General  Butler's  Reply. 

Mr.  BUTLER— Mr.  President  and  Senators,  I  was 
quite  willing  lo  leave  this  case  to  the  jnd  ,uieui  of  both 
lawyers  .lud  laymen  of  the  Senaie  wunout  a  word  of 
argument,  and  I  only  speak  now  to  lawyers  because 
the  learned  counsel  for  the  President  empuasized  that 
Word,  as  though  he  had  expected  some  peculiar  ad- 
vantage in  speaking  to  lawyers.  All  the  rules  of  evi- 
dence are  founded  on  the  good  8eu^e  of  mankind,  as 
experience  in  courts  of  law  has  shown  what  is  most 
likely  or  most  unlikely  to  be  true,  and  to  elicit  the 
truth.  They  address  themselves  just  as  much  lo  lay- 
men as  they  do  to  lawyers,  because  there  are  no  gen- 
tlemen in  the  Senate,  nay,  there  are  no  eenllenien 
anywhere,  who  cannot  understand  the  rules  of  evi- 
dence. 

I  agree  that  I  labor  not  under  any  great  difficulty  in 
the  argument  just  made,  but  I  do  lalxjr  under  great 
difficulty  in  the  opinion  of  the  uresiding  officer,  and  in 
hie  deciding,  without  argument,  that  in  Ills  opinion 
the  question  comes  within  tne  ruling  of  yesterday.  If 
it  did  I  should  not  have  troubled  the  Senate,  because 
I  have  long  since  learned  to  bow  to  all  <;cci8ionB  of 
the  tribunal  before  which  lact;  but  this  is  entirely 
another  and  a  different  case.  What  is  the  exact  ques- 
tion? It  is,  "In  the  interview,  lo  wit,  on  ihe  14th 
January,  what  conversation  took  place  between  the 
President  and  you  in  reference  to  the  removal  of  Mr. 
Stanton?"  What  conveisation  ?  They  do  not  ask  for 
acts.  How  is  this  ofl'er  of  evidence  lo  be  supported? 
I  agree  that  the  first  part  of  the  argument  made  by 
the  learned  Attorney-General  was  the  very  best  one 
he  ever  made  in  his  life,  because  it  consisted  merely 
of  his  reading  what  I  had  said.  (Laughter.)  I  have 
a  right  to  say  so  without  any  immodesty,  because  he 
adopted  all  that  I  said,  which  is  one  of  the  highest 
compliments  ever  paid  lo  rae.  (Laughter.)  I  thought 
it  was  a  good  argument  at  the  time  I  made  it,  and  I 
hoped  to  convince  the  Senate  that  I  was  right  in  it, 
but  I  failed. 

If  the  argument  can  do  any  better  now  in  the  mouth 
-  of  the  Atioruey-Geueral,  I  de.-ire  to  see  the  result.  I 
■  was  arguing  about  pulling  the  President's  acts  before 
the  Senate  in  his  appointing  iMr.  Cooper,  and  I  tried 
^n  every  way  to  convince  the  Senate  that  u  ought  to 
♦dmitthem;  but  the  Senate  decided  by  an  almost 
eolid  vote  that  it  would  not;  my  argument  failed  to 
convince  you.  Will  it  do  any  better  when  read  by  the 
musical  voice  of  my  friend  from  Ohio?  (Laughter.)  I 
think  not;  the  point  then  was  that  I  was  trying  to 
prove  not  a  declaration  of  Mr.  Johnson,  but  an  act. 
Mere  they  offi-r  his  declaration. 

The  Senate  decided  that  we  could  not  put  in  any  act 
except  such  as  were  charged  in  the  articles.  Wc  do 
not  charge  in  the  articles  any  attempt  on  the  part  of 
Mr.  Johnson  to  bribe  or  to  lind  a  tool  in  the  gentle- 
man now  on  the  stand,  for  whom  we  all  have  s-uch 
high  respect.  I  do  not  think  that  we  have  that  apijre- 
ciation  of  him.  What  do  we  charge?  We  charge  that 
be  nsed  the  man  who  was  on  the  same  eUnd  aii  hour 
before  as  a  tool,  and  judge  ye  whether  he  is  not  on  bis 
appearance  here  a  lit  instrument.  Judge  ve!  jud-'e 
yeU    You  saw  him  a  weak,  vacillating,  vaiii  old  inau. 


joKt  fit  to  be  pampered  by  a  little  bribe  to  do  the  thlffg 
which  no  brave  man  would  dare  to  do. 

Let  me  call  your  attention  (or  a  moment  to  him,  ss 
he  appeared  on  the  stand  yesterday.  He  was  goinjf 
on  to  s:iy  that  the  conversation  with  Karsner  was 
playful ;  but  when  he  saw  that  did  not  put  him  in  a 
dignirted  position,  he  swung  back  and  told  us  that  hP 
meant  to  have  the  office. 

Mr.  EVARTS— lie  stated  exactly  the  contrary. 

Mr.  BUTLER— He  said  that  he  had  made  up  h& 
mind  to  use  force. 

Mr.  EVAHTS— No,  but  to  break  the  door;  and  whCQ 
he  thought  of  shedding  blood  he  retracted. 

Mr.  BU'I'LER— Aiiifhe  remained  of  that  mind  tXJ\ 
the  next  morning.  What  he  found  to  change  his  mind 
in  the  masquerade  ball  or  elsewhere  he  ha^  not  toid 
ns,  nor  can  he  tell  us.  When  did  he  change  his  rain(fe- 
but  I  pass  from  that. 

Now,  how  is  the  attempt  to  be  supported?  TJIft 
learned  gentleman  from  Ohio  savs  that  in  a  connlelJ- 
feit  case  you  have  to  prove  the  scieJiittre.  Yes;  but 
how?  By  showing  the  passage  of  other  counterfeit 
bills  ?  Yes.  Bui,  gentleman,  did  you  ever  ,ie;ir.  In 
the  case  of  a  counterfeiter,  Ihe  defendant  prove  that  hfl 
did  not  know  the  bill  was  bad  by  proving  that  at  soma 
other  time  he  passed  a  good  bill?  We  try  the  countci* 
felt  bill  which  we  nailed  to  the  counter  on  the  '21st  of 
January,  and  in  order  to  prove  that  Mr.  Johnson  did 
not  issue  it,  he  wants  to  show  that  he  passed  a  good 
bill  on  the  24:h  of  Januiry. 

It  does  not  take  any  lawyer  to  understand  that  th.^ 
is  the  exact  proposition.  What  is  the  next  ground 
that  it  is  put  upon?  Bui  betore  I  pass  from  that,  J 
will  say  further  we  proved  that  tne  counierfeiter 
pussed  a  bad  bill  (and  T  am  following  the  illu-tratioa 
of  Ihe  learned  counsel  before  me),  and  he  [jroposen  to 
prove  that  at  some  other  tune  he  told  somebody  else, 
a  good  man,  that  he  would  not  pass  bad  money,  ana 
you  are  asked  to  admit  that  evidence.  Is  there  aur 
authority  for  it?  No.  What  is  the  next  ground 
which  is  put?  The  next  ground  is,  that  it  is  compo» 
tent  in  order  to  show  Andrew  Johnson's  good  chara(V 
ter.  If  they  put  that  in  testimony  I  will  open  th« 
door  wide.  I  have  no  objection  whatever  that  thcr 
shall  ofTer  it.  (Lxughter.)  I  will  take  evidence  of  his 
character,  as  to  his  loyalty,  patriotism,  or  any  other 
matter  that  they  may  wish  lo  prove  to  you.  But  how 
do  they  propose  to  prove  good  character?  By  shoT?y 
ing  what  iie  said  to  another  gentleman.  Did  you  ev.er 
have  a  character  proved  in  that  Wiiy? 

Lawyers  of  the  Senate,  a  man's  character  is  at  issuer 
and  he  caliB  upon  his  neighbor  and  nsks  him  lo  slaLo 
what  he  himself  told  him  of  his  character.  Thai  ia 
not  the  way  to  prove  a  character.  Character  is  proved 
by  general  reonte  in  the  community.  The  learned 
counsel  for  the  President  then  went  on  to  quote  from 
Lord  Hardy's  case.  Now,  I  have  never  before  seen 
cited  in  the  course  of  a  trial  the  argument  of  the  coua» 
sel.  I  thought  that  that  was  never  part  of  the  recoriV 
Am  I  uol  right  in  that,  lawyers  of  the  Senate?  and 
yet,  for  page  after  page  the  couusel  read  the  arjunienl 
of  Mr.  Erskine,  who  was  going  as  f.%r  as  he  coul  i  to 
save  the  life  of  his  client,  lie  cites  that  as  a  prece- 
dent.    So  uni)rofessional  an  act  I  never  knew. 

Mr.  STANBERY.  interrupting- 1  read,  and  I  whSli 
the  gentleman  to  attend  lo  wh.it  I  now  say,  I  read  only 
BO  much  of  the  argument  of  Mr.  Erskine  as  sh  'Wjn^ 
the  application  of  the  case. 

Mr.  BUTLER— I  attended  wilh  care.  I  h:id  th« 
book  in  my  hands,  and  followed  the  gentleman,  and 
the  argument  of  the  counsel  in  the  case  only  w.is  read 
by  him.  Now,  what  was  the  question  then?  It  was. 
what  were  the  public  declarations  of  Hardy?  He  wa» 
accused  of  having  made  a  scries  of  sjjeechcs  whlpB 
were  held  to  be  treasonable,  and  then  the  quesliO# 
was,  what  was  his  character  as  a  loyal  man,  and  :-.fijt;R 
argument  it  came  down  to  this — after  all  that  yoa 
have  seen  of  him,  what  is  his  character  for  sinceri^ 
and  truth?  A.  I  had  every  reason  to  believe  hirt  • 
Bimi)le,  sincere,  honest  man.  If  this  had  been  slatQoti 
at  hrst,  I  do  not  see  what  possible  objection  thoi^ 
could  have  been  to  it,  and  so,  if  counsel  will  ask 
General  Sherman,  or  anybody  else,  what  is  Andrew 
Johnson's  character  for  sincerity  and  truth,  1  will  aai 
oliject,  I  assure  you.  (Laughter.)  N  >w,  what  wa» 
Lord  George  Gordon's  ca»e  ?  Lord  George  Gordop 
was  accused  of  treason  In  leading  a  mob  of  I'lo'eat- 
nnts  against  the  House  of  Parliumeut,  and  the  cries 
of  the  mot)  made  publicly  and  openly,  were  allowed 
to  be  put  in  the  evidence  against  him  as  a  proof  of 
the  res  (jext/r.  The  defence  was  the  insanity  of  Lofd 
George  Gordon,  and  on  the  whole  case  lln'y  went  'n 
'  lor  the  worst  possible  range  of  eviduace.    Lot  t^ 
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conn?eI  in  this  case  come  in  and  plead  that  Andrew 
Johnson  is  insane,  and  we  sh;Ul  go  into  all  tlie 
conversation  to  see  if  they  were  the  acts  of  a  sane 
man,  not  otherwise. 

The  counsel  then  went  into  the  Lord  William  Rns- 
Bell  case.  That  case  was  one  of  those  so  eloqneiilly 
denounced  by  the  gentleman  who  opened  for  the  Presi- 
dent yesterday,  as  one  of  the  cases  of  the  Plania^enets 
and  Tudors,  which  he  would  appeal  to  for  authority, 
and  they  have  to  prick  into  these  casef,  which  yester- 
day they  were  to  lay  aside.  The  question  tlien  was, 
what  was  Lord  William  Russell's  character  for  loyally  ? 
"iChe  answer  was,  good.  How  long  have  you  laiown 
him  ?  A.  1  have  known  him  for  a  long  time.  Did  you 
ever  hear  him  express  himself  asainst  the  King  and 
against  the  government?  A.  No.  Did  you  ever  hear 
him  express  himself  in  favor  of  insu'rreclion?  No. 
Just  precisely  as  evidence,  and  the  man's  character  is 
given.  They  are  not  arguing  as  to  what  Lord  Russell 
eaid,  but  they  were  often  told  that  the  he  did  not  say 
anything  treasonable.  A^ain,  let  nie  call  your  atten- 
tion to  another  pomt  on  which  this  is  pressed,  and  it 
seems  to  be  the  strong  point  in  the  case,  because  my 
friend  says  it  is  vital,  hopnig,  I  suppose,  to  aftYight 
you  from  your  propriety.  While  it  is  a  very  important 
matter,  you  must  pardon  me  for  arguing  it  at  some 
length. 

Mr.  I-TANBERY— The  gentleman  has  fallen  into 
error  in  referring  to  my  citation. 

Mr.  BUTLEIi— I  cannot  allow  you  to  interpolate 
any  remarks. 

Mr.  STANBERY — One  moment,  if  yon  please. 

Mr.  BUTLER— I  cannot  spare  a  moment  for  that 
pnrnose. 

I^ow,  then.  Senators,  what  is  the  other  point?  and 
that  is  the  only  one  I  feel  any  troul)le  about.  It  is 
that  foine  gentleman  may  think  that  this  question 
comes  within  the  ruling  of  the  Senate  yesterday.  Yes- 
terday we  objected  to  the  President's  declaration  after 
he  said  the  conspiracy  had  culminated,  but  itie  Se- 
nate decided  that  it  sliould  be  put  in.  Now,  how- 
ever, they  propose  to  go  a  month  prior  to  that  time. 
We  offered  to  prove  wtio  Mr.  Cooper  is,  and  what  Mr. 
Cooper  was  doing  in  December,  in  order  to  show  the 
President  had  intent  at  that  time,  but  the  Senate  of 
the  United  States  rules  it  out;  and  now  the  counsel 
for  the  President  pronose  to  show  what  he  said  to 
General  S  lerman  in  December. 

It  has  been  remarked  that  I  have  said  that  the 
President  was  seeking  for  a  tool,  I  have  said  so.  At 
the  same  time  I  said  he  never  fouud  one  in  General 
Sherman.  What  I  do  say  is  this,  and  what  I  will  say 
to  you  and  the  country,  that  Mr.  Johnson  was  seek- 
ing for  somebody  bv  whom  he  might  get  Mr.  Stanton 
out.  First  he  tried  General  Grant;  then  ne  wanted  to 
pet  General  Sherman,  knowing  that  General  Sher- 
man, not  wishing  to  have  the  cares  of  ofBce,  would  be 
ready  to  get  rid  of  them  at  any  time,  aud  then  the 
President  should  get  in  somebody  else.  He  began 
with  General  Grant,  and  went  down  throutrh  Grant 
and  Sherman,  and  from  Sherman  to  General  G.  H. 
Thomas — anything,  down,  down,  down,  until  he  got 
to  General  Lorenzo  Thomas. 

Now  they  want  to  prove  that  because  the  President 
<lid  not  liiid  a  tool  in  General  Sherman,  he  therelore 
Aid  not  find  one  in  General  Thomas.  These  two  things 
flo  not  hold  together.  Does  it  convince  you  that  be- 
cause he  did  not  find  a  proper  man  to  be  made  ad  in- 
terim Secretary,iand  to  sit  in  his  Cabinet  ad  inleriiii. 
In  General  Sherman,  that  therefore  he  did  not  tiudthe 

E roper  man  in  General  Thomas.  Then  as  to  the  ve- 
icle  of  proof.  They  do  not  propose  to  prove  this  by 
his  acts.  I  sm  willing  that  they  should  put  in  any  act 
of  the  President  about  that  time,  or  prior  to  it,  or  since, 
although  the  Senate  ruled  oat  an  act  which  I  offered 
to  prove.  But  how  do  they  propose  to  prove  it?  By  a 
conversation  between  the  President  and  General 
Sherman.  I  know.  Senators,  that  you  are  a  law  unto 
yourselves,  and  that  you  have  a  right  to  admit  or  re- 
ject any  testimony:  but  you  have  no  right  to  override 
the  principles  of  justice  and  equity,  and  to  allow  the 
case  of  the  people  of  the  United  States  to  be  preju- 
diced by  the  proof  of  the  criminal  made  in  his  own  de- 
fense before  the  acts  done  which  the  people  complain 
of.  If  they  have  a  right  to  put  in  evidence  a  conversa- 
tion with  General  Sherman,  have  they  not  a  right  to 
put  ill  evidence  of  the  conversations  of  the  President 
With  reporters  and  correspondents,  aud  call  Mack, 
and  John,  and  Joe,  and  J.  B.  S.  as  witnesses.  I  think 
there  is  no  law  which  makes  the  President's  conversa- 
tions with  General  Sherman  any  more  competent  than 
his  conversations  with  any  other  raau ;  aud  where  are 
;oa  going  to  stop,  if  you  admit  it?    They  will  get  the 


forty,  the  sixty,  the  ninety,  or  a  hundred  days  that 
they  asked  for,  by  simply  reporting  the  President's 
conversations,  for  I  think  I  may  say,  without  offense, 
that  he  was  a  great  coiiversaticmalist. 

He  will  have  reporters  and  everybody  else  to  tell  ns 
about  what  he  said.  Allow  me  to  say  one  thing  fur- 
ther; I  stated  that  I  did  not  think  it  right  for  the 
learned  counsel  to  state  what  he  expected  to  prove; 
and  in  order  to  prevent  his  statement  I  said  he  might 
imagine  any  possible  conversati<m.  I  thought  it  an 
nuprofessional  thing  that  he  shonld  go  on  and  state 
what  he  expected  to  prove,  and  I  said  if  he  would  ex- 
amine the  book  he  held  in  his  hand  he  would  find  that 
in  Hardy's  case  the  Attorney-General  of  EngUmd 
offered  to  read  a  letter  found  in  Hardy's  possession, 
aud  beiran  to  read  it,  when  Mr.  Erskiue  objected,  and 
said,  "Yon  must  not  read  it  until  it  is  allowed  and 
given  in  evidence."  The  Attorney-General  said  he 
wished  the  court  to  understand  what  the  letter  was. 
Mr.  Erskine  said  it  could  not  be  read  for  that  pur- 
pose. 

The  connsel  for  the  President  st.nted  in  the  case  that 
he  wanted  to  show  that  the  President  had  tried  to  sret 
t  is  officer  of  the  army  to  take  possession  of  the  War 
Department  so  that  he  could  get  Mr.  Stanton;Out.  That 
is  what  we  charge.  We  charge  that  he  would  take 
anybody  or  do  anything  to  get  Mr.  Stanton  out.  That 
is  the  very  thing  we  charge.  He  would  be  glad  to  get 
General  Sherman  in,  or  glad  to  set  General  Grant  in, 
and  failing  in  both,  and  failing  in  Major-General 
George  H.  Thomas,  the  hero  of  Nashville,  he  took 
Loreuzo  Tuonias  to  get  Mr.  Stanton  out.  What  for? 
In  order,  says  the  Attorney-General,  to  drive  Mr. 
Stanten  into  the  courts.  He  knew  what  his  counsel 
linew,  that  Mr.  Stanton  would  not  go  into  the  courts 
to  get  back  the  office.  There  is  no  process  by  which 
Mr.  Stanton  could  be,  through  the  courts,  reinstated 
in  his  office.  I  think  they  wlil  tind  it  difficult  to 
show  that  where  a  general  law  applies  to  Slates  and 
territories  of  the  United  States,  it  does  not  also  apply 
to  the  District  of  Columbia. 

Now,  then,  the  simple  question,  and  the  only  one 
on  which  you  are  expected  to  rule,  is  whether  the 
conversations  of  the  President  with  General  Sherman 
are  evidence,  and  if  they  are  evidence,  why  are  not 
all  the  conversations  which  he  had  at  any  time,  with 
anybody,  evidence?  Where  is  the  distinction  to  be 
drawn? 

Mr.  EVARTS— Mr.  Chief  Justice  and  Senators:— As 
questions  of  ordinary  propriety  have  been  raised  and 
IJeeu  discussed  at  some  huigth  by  the  learned  mana- 
ger, allow  me  to  read  from  patre  165  of  the  record  of 
this  trial,  on  the  question  of  stating  what  is  intended 
to  be  proved. 

Mr.  Manager  BUTLER— The  object  is  to  show  the 
intent  and  purpose  with  which  General  Thomas  went 
to  the  War  Department  on  the  morninsr  of  the  2'2d  of 
February;  that  he  went  with  the  intent  and  purpose 
of  taking  possession  by  force  ;  that  he  alleged,  that  in- 
tent and  purpose;  that,  in  consequence  of  that  allega- 
tion, Mr.  Burleigh  invited  General  Moorhead  and 
went  up  to  the  W^ar  Ollice.  The  couversati(m  which  I 
expect  to  prove  is  this:— After  the  President  of  the 
United  States  had  appointed  General  Thomas  and 
given  him  directions  to  take  the  War  Office,  and  after 
he  had  made  a  quiet  visit  there  on  the  21sl,  on  the 
evening  of  the  21st  he  told  Mr.  Burleigh  that  the  next 
day  he  was  going  to  take  possession  by  force.  Mr. 
Burleish  said  to  him — 

Mr.  STANBERY— No  matter  about  that;  we  object 
to  that  testimony. 

Mr.  Manager  BUTLER— You  do  not  know  what 
you  object  to,  if  you  don't  hear  what  I  offer. 

Mr.  BUTLER  made  some  remark  to  the  effect  that 
Mr.  Evarts  was  misrepresenting  him. 

Mr.  EVARTS— In  the  case  of  Hardy,  stated  by  ray 
learned  associate,  I  uuderstand  the  question  related 
exclusively  to  introduction  of  conversations  between 
the  accused  aud  the  witness,  professedly  antecedeui 
to  the  period  of  the  alleged  treason,  and  even  that  wag 
allowed.  And  now,  Mr.  Chief  Justice  and  Senators, 
as  to  the  merits  of  this  question  of  evidence,  this  is  a 
very  peculiar  case.  Whenever  evidence  is  staled  to  be 
made  applicable  to  it,  then  it  is  a  crime  of  the  nar- 
rowest dimensions  and  of  the  most  puny  proportions. 

It  consists  for  its  completeness,  for  its  guilt,  in  th« 
delivery  of  a  written  paper  by  the  President  to  Gene- 
ral Thomas,  to  be  communicated  to  the  Secretary  of 
W'ar,  and  that  offense,  in  these  faded  proportions, 
if  contrary  to  a  valid  law.  aud  if  done  with  intent 
to  violate  that  law,  may  be  punished  by  a 
fine  of  six  cents.  That  is  the  naked  dimeti- 
eions  of  a  mere  technical  statutory  offense,  and  if  it 
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concluded  within  the  mere  act  of  the  delivery  of 
paper,  unattended  by  grave  public  conflequences 
which  should  bring  it  into  judgment  here.  But  when 
we  come  to  magnificence  of  accusation,  as  of  the  accu- 
sation as  founded  on  page  77,  we  will  see  what  it  is:— 
"We  suggest,  therefore,  that  we  are  in  the  uresence  of 
the  Senate  of  the  United  States,  convened  as  a  consti- 
tutional tribunal,  to  inquire  into  and  determine  whether 
Andrew  Johnson,  because  of  malversation  in  office, 
is  longer  fit  to  retain  the  office  of  Preaident  of  the 
United  States,  or  hereafter  to  hold  any  office  of  honor 
or  profit."  On  page  97  we  come  a  little  nearer,  and  I 
beg  the  attention  of  Senators  to  what  is  saia  there 
bearing  upon  this  question:— "However,  it  may  be  said 
that  the  President  removed  Mr.  Stanton  for  the  very 
purpose  of  testing  the  constitntionality  of  this  law  be- 
fore the  courts,  and  the  question  is  asked,  will  you  con- 
demn him  as  for  acrinie  for  so  doing?  If  this  plea  vyere 
a  true  one,  it  ought  not  to  avail,  but  it  is  a  subterfuge. 
We  shall  show  you  that  he  has  taken  no  step  to  sub- 
mit the  question  to  any  court,  although  more  than  a 
year  has  elapsed  since  the  passace  of  the  act."  Then  on 
pace  108  we  are  told:— "Upon  the  first  reading  of  the 
articles  of  impeachment  the  question  might  have  arisen 
in  the  minds  of  some  Senators— Way  are  these  acts 
of  the  President  only  presented  by  the  House  when 
history  Informs  us  that  others  equally  dungerous 
to  the  liberties  of  the  people,  if  not  more  so, 
and  others  of  equal  usurpation  of  powers,  if  not 
greater,  are  passed  by  in  silence !  To  such  possible 
inquiry  we  reply,  that  the  acts  set  out  in  the  first 
eight  articles  are  but  the  culmination  of  a  series  of 
wrongs,  malfeasances  and  usurpations  committed  by 
the  respondent,  and  therefore,  need  to  be  examined  in 
the  light  of  his  precedent  ana  concomitant  acts  to 
grasp  their  scone  and  design."  Then  common  fame 
and  history  are  referred  to,  confirmed  by  citalions  of 
two  hundred  and  forty  years  old  from  the  British 
courts  to  show  that  there  are  good  grounds  to  proceed 
upon. 

Then,  bringing  this  to  a  head,  he  says :— "Who  does 
not  know  that  from  the  hour  he  began  these,  his 
usurpations  of  power,  he  everywhere  denounced  Con- 
gress, the  legality  and  constitutionality  of  its  action, 
and  defied  its  legitimate  powers,  aud  for  that  purpose 
announced  his  iutentions  and  carried  out  his  purpose 
as  far  as  he  was  able,  of  removing  every  true  man 
from  office  who  sustained  the  Conirress  of  the  United 
«tate;  and  it  is  to  carry  out  this  plan  ot  action  that 
he  claims  this  ultimate  power  of  removal,  for  the  ille- 
gal exercise  of  which  he  stands  before  you  this  day." 
Now  these  are  the  intentions  of  public  inculpation 
of  the  Chief  Magistrate  of  the  nation,  which  are.of  such 
great  import  from  their  intent  and  desiirn,  and  from 
their  involving  the  public  interests  aud  the  principles 
of  government,  that  they  are  worthy  of  the  attention 
of  this  great  tribunal.  If  this  evidence  be  pertinent 
under  any  one  of  the  eleven  articles,  it  is  pertinent 
and  admissible  now. 

The  speech  of  August  IS,  1866,  is  alleged  as  laying 
the  foundation  of  the  illegal  purpose  which  culminated 
in  1SG3.  The  point  of  criminality  which  is  made  the 
subject  of  the  accusation  in  these  articles  is  the  speech 
of  1S6S. 

So,  too,  a  telegram  to  Governor  Parsons,  in 
January,  1868,  is  supposed  to  be  evidence  as  bearing 
upon  the  guilt  completed  in  the  year  ISGS.  So,  too,  an 
interview  between  Mr.  Wood,  an  office-seeker,  aud 
the  President  in  September,  ISOG,  is  supposed  to  bear 
in  evidence  upon  the  question  of  intent  in  the  con- 
summation of  a  crime  allesed  to  have  been  committed 
in  1868,  and  1  apprehend  that  in  the  question  of  time 
this  interview  between  General  Sherman  and  the  Pre- 
sident of  the  United  States  on  a  matter  of  public 
transaction  of  the  President,  changing  the  head  of  the 
War  Department,  which  was  actually  completed  in 
February,  1868,  is  near  enough  to  that  intent,  and  to 
show  the  purposes  of  the  transaction. 

There  remains,  then,  but  one  consideration  as  to 
whether  this  evidence  is  open  to  the  imputation  that  it 
is  a  mere  proof  of  declaration  on  the  part  of  the  Presi- 
dent concerning  his  intentions  and  objects  in  reeard  to 
the  removal  of  Mr.  Stanton.  It  certainly  is  not  limited 
to  that  force  or  effect.  Whenever  evidence  of  that 
character  is  offered  that  question  will  arise,  to  be  dis- 
posed of  on  the  very  point  as  to  wbat  the  President's 
object  was.  What  we  protiose  to  show  is  a  consulta- 
tion with  the  Lieutenaut-Ooneral  of  the  Army  of  the 
United  States  to  induce  him  to  take  the  place. 

On  the  other  question,  as  to  whether  his  efl'orts  were 
to  create  violence,  civil  war,  or  bloodshed,  or  even  a 
breach  of  the  peace  in  the  removal  of  the  Secretary  of 
War,  we  propose  to  bhow  that  in  that  same  consulta- 


tion it  was  the  desire  of  the  President  that  the  Lteu- 
tenant-General  should  take  the  place,  in  ord^r  that  by 
that  change  the  Judiciary  migiit  be  got  to  decide  li<;- 
tween  the  Executive  and  Congress  as  to  the  constitu- 
tional powers  of  the  former. 

If  the  conduct  of  the  President  in  reference  to  Qie 
matters  which  are  made  the  subject  of  inculpation, 
and,  if  the  efi"orts  and  means  which  he  used  in  the 
selection  of  agents,  are  not  to  rebut  the  intentions  of 
presumption  sought  to  be  raised,  well  was  my  learned  • 
associate  justified  in  saying  th.it  this  is  a  vital  qu^ 
tion — vital  in  the  interest  of  justice  at  least,  if  not  vitSl 
to  any  important  consideration  of  I  he  case. 

It  i»  vital  on  the  merest  principles  of  common  Jtw- 
tice  that  the  Chief  Magistrate  of  the  nation  is  brought 
under  inculpation,  and  when  motives  are  assigned  for 
his  action,  and  presumptions  raised  and  inuendoes 
urged,  we  should  be  oermitted,  in  the  presence  of  thjs 
great  council  sitting  this  day  and  doing  justice  to  bfln 
as  an  individual,  but  more  particularly  doiug  justice 
in  reference  to  the  office  of  the  President  of  the  Uuitfed 
States,  and  doiug  justice  to  the  great  public  questions 
proposed  to  be  affected  by  your  judgment,  to  have  this 
question  properly  decided. 

I  apprehend  that  this  learned  court  of  lawyers  and 
of  laymen  will  not  permit  this  fast  and  loose  srame  of 
limited  crime  for  puruoses  of  proof,  aud  ot  unlimited 
crime  for  purposes  of  accusation. 

The  Senate  here,  at  2-40,  took  a  recess  of  fifteen 
minutes. 

After  the  recess,  Mr.  WILSON,  of  the  managers,  took  the 
floor  and  said,  I  will  claim  the  attention  of  the  Senate  for 
but  a  few  minutes.  My  present  purpose  is  to  get  before  tho 
minds  of  Senators  the  truth  in  the  Hardy  cnee  as  it  fell 
from  the  lips  of  the  Lord  Chief  Justice  who  passed  upon 
the  question  which  had  been  propounded  by  Mr.  Erskme, 
and  objected  to  by  the  Attorney-Geueral. 

Mr.  Wilson's  Argument. 

Mr.  WaLSON  read  from  the  State  Trials  the  decision  by 
the  Lord  Chief  Justice  to  tho  etiect  that  declarations  aj»- 
plviug  even  to  the  particular  case  charged,  though  the  iiV 
tent  should  make  a  part  of  the  charge,  are  evidence  again^ 
the  accused,  but  are  not  evidence  for  him,  because  tl^ 
principle  upon  which  declarations  are  evidence,  is  that  UO 
man  would  declare  anything  against  himself  unless 
it  were  true,  but  any  man  would,  if  he  we'Ee 
in  difficulty,  make  declarations  for  himself. 

He  also  read  the  subsequent  proceedings  affected  by  that 
decision  and  continued :— Now,  what  is  the  question  wliich 
has  been  propounded  by  the  counsel  for  the  President  U> 
General  Sherman?  It  is  this:— In  that  interview  what  con- 
versation took  place  between  the  I'resident  and  you  in 
regard  to  the  removal  of  Mr.  Stanton?  Now  I  contend 
that  calls  for  just  sucli  declarations  on  the  part  of  the  Pn> 
eident  as  fall  within  the  limitation  of  the  first  branch  of 
the  rules  laid  down  hy  the  Lord  Chief  Justice  in  tlije 
Hardy  case,  and  therefore  must  be  excluded.  If  this  coiw 
versatiou  can  be  admitted,  where  are  we  to  stop?  Who 
may  not  be  put  on  the  stand  and  asked  for  conversations 
had  between  him  and  the  President,  as  my  associate  eu&. 
gests,  at  any  time  since  the  President  entered  upon  pos- 
session of  the  Presidential  office,  showing  the  general  ili- 
teut  and  drift  of  his  mind  and  conduct  during  the  whole 
period  of  his  official  career?  and  why,  il  this  be  competent 
and  may  be  introduced,  may  it  not  he  followed  bv  an  at- 
tempt here  to  introduce  conversations  occurring  between 
the  President  and  his  Cabinet  and  General  Grant,  by  way 
ofinducine  the  Senate,  under  pretense  of  trying  the  Pre- 
sident, to  try  a  question  between  the  General  of  the  Army 
and  the  President  of  the  United  States? 

That  interview  occurred  about  the  same  time,  and  I  sup- 
pose the  next  offer  will  be  the  conversations  occurring 
between  the  I'resident,  his  several  Secretaries  and  ttia 
General  of  the  Army  in  order  that  the  weight,  the  prepoi»- 
derance  of  testimony  submitted  thereon,  this  trial  may 
w  eigh  down  the  General  of  the  Array.  I  say  that  that 
mav  occur  because  it  was  a  conversation  which  transpijed 
about  that  time. 
Mr.  BITLKK-Only  the  day  before. 
Mr.  WILSON— Yes,  only  the  day  before.  We  certafnJy 
must  iurist  upon  this  well-known  rule  being  applied  to 
this  particular  objection  for  the  purpose  of  ending  foreveSi 
so  far  as  this  case  is  couccrned,  the  introduction  of  the  de- 
clarations of  the  President,  made,  it  may  be,  for  the  pur- 
pose of  meeting  this  impeachment. 

It  is  ottered  to  be  proved,  as  the  counsel  inform  us.  trrat 
the  President  told  (ieueral  Sherman  that  he  desired  hiin 
to  take  possession  of  the  War  Department  in  order  that 
Mr.  Stanton  might  be  driven  to  the  courts  of  law  for  ttia 
purpose  of  testing  his  title  to  that  office,  and  inasmuch  as 
the  coimscl  iiave  referred  to  the  closing  argument  of  jiiy 
•associate  manager,  seemed  to  delight  in  reading  therefrom, 
let  me  read  a  brief  paragraph  or  two  from  that  openiue 
applviug  to  this  pretended  purpose  o<  the  President  gf 
driving  tlic  Secretary  of  War  to  the  courts  to  test  his  MtlB 
on  that  oecasiou.  The  manager  said: -'The  Preside^ 
knew  or  ought  to  have  known  his  olUcial  adviser  wlTO 
now  appears  as  his  counsel  could  and  did  tell  him,  doiit^ 
less,  that  he  alone  as  Attorney-General  could  file  an  iufoc- 
matinn  in  the  nature  of  a  alio  ivarranto,  to  determine  ^b 
quei'tiou  of  the  validitvof  the  law." 
Mr.  Stanton,  if  ejected  from  oQico,  was  without  remedyt 
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because  a  series  of  decisions  has  settled  the  law  to  be  that 
an  ejected  olficer  canuot  reinstate  himself  either  by  tjiio 
V/Cirrantn.  mandanani  or  other  appropriate  remedy  in  the 
<5>iirts.  Then  the  purpose  was  not  the  harmless  one  of 
getting  the  Lieutenant-General  of  the  Army  in  the  posi- 
tipn  of  Secretary  of  War  to  the  additional  end  of  having 
ipudicial  decision  of  this  question,  but  the  purpose  was  to 
gbt  possession,  as  we  have  charged,  of  that  department  tor 
his  own  purposes,  and  putting  the  Secretary  of  War  in  a 
p>:)?ition  ^ihere  he  could  not  aecure  a  judgment  of  the  courts 
npon  his  title  to  that  oilicc.  Now,  I  beg  counsel  to  remem- 
ber, not  that  we  charge  that  the  President  expected  that  he 
could  make  a  tool  of  General  Sherman,  but  that  he  might 
mist  Mr.  Stanton  from  that  office  by  getting  General  Sher- 
man to  accept  it,  therebv  putting  Mr.  Stiiuton  in  a  position 
where  he  could  not  have  returned  to  office,  expecting  and 
believing  that  the  Lieutenant-General  of  the  Array  would 
not  long  desire  to  occupy  the  position  and  would  retire, 
and  that  tlien  the  Adjutant-General  of  the  Armv  or  some 
other  person  equally  pliant  could  be  put  into  the  place 
vacated  by  the  Lieutenant-General, 

Now,  tlie  President  did  not  succeed  in  that,  and  as  it  has 
been  said,  he  appointed  ou  down  until  he  came  to  Adju- 
tant-General Thomas.  Then  he  found  the  person  who 
was  willing  to  undertake  this  work:  who  was  willing  to 
nse  force,  as  he  declared,  to  'get  possession  of  that  office. 
And  now,  with  that  proof  of  the  President's  own  declara- 
tions and  acts  before  the  Senate,  it  is  offered  to  make  his 
innocence  apparent  by  giving  in  evidcnce,his  own  declara- 
tions at  another  time.  If  a  case  can  be  defended  in  this 
Wivy,  no  oflicer  of  the  United  States  can  ever  be  convicted 
on  impeachment,  and  if  the  same  rule  is  to  applv  in  courts 
of  justice,  no  criminal  can  ever  be  convicted  for  any  of- 
fense therein,  for  the  officer  or  the  criminal  may  make  his 
own  defense  by  his  own  deelar.ations.  He  will  always 
have  one  to  meet  his  case.  I  do  not  desire  to  detain  the 
attention  of  the  Senate.  I  am  willing  to  let  tbc  ease  rest 
npon  the  authority  sliown  by  the  learned  counsel  for  the 
President,  for  under  it  and  by  force  of  it  this  matter  must 
be  decided. 

The  Vote. 

The  Chief  Justice— Senators,  the  Chief  Justice  has  ex- 
pressed the  opinion  that  the  (juestion  now  proposed  is  ad- 
missible within  the  vote  of  the  Senate  of  yesterday.  He 
will  state  brietly  the  grounds  of  that  opinion.  The  ques- 
tion  decided  yesterday  had  reference  to  a  conversation  be- 
tween the  President  and  General  Thomas  after  the  note 
addressed  to  Mr.  Stanton  was  written  and  delivered,  and 
the  Senate  decided  it  admissible.  The  question  to-day 
has  reference  to  a  conversation  relating  to  the  stime  sub- 
ject matter  between  the  President  and  General  Sherman, 
which  occurred  before  the  note  of  removal  was  written. 
Both  questions  are  asked  for  the  purpose  of  proving  the  in- 
tent of  the  President  in  the  attempt  to  remove  Mr.  Stan- 
ton. The  Chief  Justice  thinks  that  proof  of  a  conversation 
occurring  before  the  transaction  is  better  evidence  of  the 
intent  of  an  act  than  proof  of  a  conversation  occurring  after 
the  transaction. 

The  yeas  and  nays  were  taken  on  the  question,  and  the 
Senate  excluded  the  question  by  the  following  vote:— 

Yeas.— Me.'srs.  Anthony,  Bayard,  Buckalew,  Cole, 
Davis,  Dixon,  Doolittlc.  Fessenden.  Fowler,  Grimes,  Hen- 
dricks, Johnson,  McCreey,  Morgan.  Norton.  Patterson 
(Tenn.),  Itoss,  Sprague,  Sumner,  Trumbull,  Van  Winkle, 
Vickers,  Willey-23. 

Navs.— Messrs.  Cameron,  Cattell.  Chandler.  Conkling, 
Oonne-s,  Corbett.  Cragin,  Drake,  Edmunds,  Ferry.  Fre- 
linghuysen.  Harlan,  Henderson.  Hou  ard,  Morrill  (Me.), 
Morrill  (Vt.),  Morton,  Nye,  Patterson  (N.  H.),  Ponieroy, 
Ramsey,  Slierman,  Stewart,  Thayer,  Tipton,  Williams, 
Wilson,  Yates— 28. 

Examination  Resumed. 

Mr.  ST.WRKRY  -Q,  General  Sherman  in  any  conver- 
sati.iUci  n  iih  the  President.  «  hile  you  were  here,  what  was 
said  aliMiii  tin-  IJep:u-tment  of  the  .•Vtl!«u'io? 

Mr.  BlTLEi;— Stop  a  moment.  I-ubmit  that  that  f.^Us 
""ithin  the  rule  just  made.  You  cannot  put  in  the  decla- 
rations about  the  fact. 

The  Chief  Justice— The  counsel  will  reduce  it  to  writing. 

Mr.  S  lANBERY-I  will  vary  it. 

Q.  What  do  you  know  about  the  creation  of  the  Depart- 
ment of  the  Atlantic? 

Mr.  BUTLER- We  have  no  objection  to  what  General 
Sherman  knows  about  the  Department  of  the  Atlantic, 
providid  he  speaks  from  his  own  kno'vlcdge  and  not  from 
the  declarations  of  the  President.  All  orders,  papers,  his 
own  knouledsje,  if  he  has  any,  do  not  amount  to  a  declara- 
tion. We  do  not  object  to  it,  although  ue  d)n'itseehow 
this  is  in  issue  and  the  Chief  Jiistice  v\  ill  in.struot  the  wit- 
ness, as  in  the  other  case,  to  separati'  know  ledge  from  hear- 
saj'.  I  have  no  doubt  the  General  knows  himself.  These 
gentlemen  ask  for  the  President's  declarations.not  his  acts. 

The  Chief  Justice— Does  the  counsel  for  the  President 
ask  for  the  President's  declarations? 

Mr.  STANBKKY— 1  mav  luisuuderstand  the  honorable 
managers,  hut  I  understand  them  to  claim  that  the  Presi- 
dent created  the  Department  of  the  Atlantic  as  a,  p.art  of 
liis  intent,  by  military  force,  to  oust  Congress.  Do  I  under- 
Btand  the  managers  to  abandon  that  claim? 

Mr.  BUTLER— I  am  not  on  the  stand,  .Mr.  President, 
when  I  am  I  will  answer  the  question  to  the  best  of  my 
ability.  The  presiding  officer  asks  the  counsel  a  question 
whfch  he  doesn't  seciu  to  want  to  answer.  Tlie  question 
put  to  him  was,  do  you  ask  for  the  President's  declara- 
tions? 

The  Chief  Justice— The  counsel  for  the  President  are 


asked  whether  they  ask  for  the  statements  made  by  the 
President. 

Mr.  STANBERY- We  expect  to  prove  in  what  manner 
the  Department  of  the  Atlantic  was  created;  who  pre- 
scribed its  boundaries,  and  what  was  the  purpose  for  which 
It  was  created. 

The  Chief  Justice— Was  it  subsequent  to  the  time  of  re- 
moval or  before  it  ? 

Mr.  STANBERY— 1  do  not  know  whether  it  was  eub- 
Beiuent ;  it  was  prior  I  believe. 

The  Secretary  read  the  question  by  direction  of  the  Chief 
Justice. 

Mr.  BUTLER— That  department  can  only  be  created  by 
an  order. 
The  Chief  Justice— Do  you  object? 

Mr.  BUTLER— I  object  to  it  in  every  aspect;  but  first  I 
object  to  any  declarations  by  the  President. 

The  Chief  Justice  put  the  question  on  the  admission  of 
the  quention.  and  it  was  e-xcluded. 

-Mr.  STANBERY-Q.  I  will  ask  you  this  question.  Did 
the  President  make  any  application  to  vou  respecting  your 
acceptance  of  the  olfice  ot  Secretary  of  War,  ad  interiin  1 
Did  he  make  a  proposition  to  you ;  did  he  make  an  olJer  to 
you  ? 
Mr.  BUTLER— Is  that  question  in  writing? 
Mr.  STANBERY— Yes,  sir  (handing  a  paper  to  the  man- 
ager). It  is  to  prove  an  act,  not  a  declaration. 

Mr.  BUTLER— After  consultation.  1  am  instructed,  Mr. 
President,  to  object  to  this,  because  indirectly,  in  explana- 
tion an  application  can  be  made  in  writing  or  conver- 
sation, and  then  they  would  be  the  written  or  oral  de- 
claration of  the  President,  and  it  is  immaterial  to  this 
case. 

Mr.  EVARTS-Mr.  Chief  Justice,  the  grounds  of  the  un- 
derstanding upon  which  the  evidence  in  the  form  and  the 
extent  in  which  our  question,  which  was  overruled, 
sought  to  introduce  it,  was  overruled  because  it  put  in  evi- 
dence declarations  of  the  President,  several  statements  of 
what  he  was  to  do  or  what  he  done.  We  offer  this  present 
evidence  as  Executive  action  of  the  President  at  the  time, 
and  in  the  direct  power  of  a  proposed  investment  with 
office  of  General  Sherman. 

Mr.  BUTLER— To  that  we  simply  say,  that  that  is  not 
not  the  way  to  prove  Executive  action.  To  anything  done 
by  the  Executive,  we  do  not  object,  but  applications  made 
in  a  closet  cannot  be  put  in,  whether  upon  declaration  or 
otherwise. 

Mr.  STANBERY— Of  course,  Mr.  Chief  Justice  and  Sena- 
tors, if  we  were  about  to  prove  the  actual  appointment  of 
General  Sherman  to  be  Secretary  ad  interim,  we  must 
produce  the  paper.  The  order— the  Executive  order— that 
IS  not  what  we  are  ab^'Ut  to  show.  The  offer  was  not  ac- 
cepted. What  we  offer  is  not  a  declaration,  but  an  act 
which  was  proposed  by  the  President  to  General  Sherman, 
unconnected  if  you  please  with  any  declaration  of  any  in- 
tention. Let  the  act  speak  for  itself. 
Mr.  BUTLER— Very  well;  put  in  the  letter. 
Mr.  STAN BERY-ls  it  a  question  under  the  Statute  of 
Frauds,  that  you  must  have  it  in  writing;  that  a  thing  that 
must  be  made  in  writing  is  not  good  in  parole?  What  we 
are  about  now  is  what  we  have  not  discussed  as  yet.  It  is 
an  act,  a  thing  proposed,  an  office,  tender  to  a  party.  Gen. 
Sherman,  will  you  take  the  position  of  Secretary  of  War, 
ad  intermit  Is  not  that  an  act?  Is  that  a  declaration 
merely  of  intent?  Is  it  not  the  offer  ot  the  othce?  We 
claim  it  is  not  a  declaration  at  all.  It  is  not  declaring  any- 
thing about  what  his  intention  is,  but  it  is  doing  an  act. 
^\'iU  vou  take  the  office?  I  offer  it.  Let  that  act  speak  for 
its<-lf. 

Mr.  BUTLER-Mr.  President,  I  do  not  claim  any  right  to 
close  the  discussion,  but  I  will  just  call  the  attention  of  the 
Senator  to  this:— Suppose  he  did  offer  it,  what  does  that 
prove?  Suppose  he  did  not.  what  does  that  prove?  If  yon 
mean  to  deal  fairly  with  the  Senate,  and  not  get  in  a  con- 
versation under  the  guise  of  putting  in  an  act,  what  does  it 
prove?  If  he  was  trying  to  get  fJeneral  Sherman  to  take  that 
office,  it  was'an  attempt  to  get  Mr.  Stanton  out.  If  it  was 
a  mere  act  I  would  not  object.  The  dithculty  is  while  it  is 
not  within  the  Statue  of  Frauds,  it  is  an  attempt  under  the 
guise  of  an  act  to  get  in  a  conversation  by  direction  of  the 
Chief  Justice. 

Tlie  Clerk  read  t'  e  question,  which  had  been  reduced 
to  writing,  as  toll''  ".  s-  — 

Q.  "Did  the  Pi  sident  make  any  application  to  vou  re- 
specting your  acceptance  of  the  duties  of  the  War  Depart- 
ment (ul  interim!' 

The  Chief  Justice  submitted  the  point  to  the  Senate,  and 
the  question  was  admitted. 

Sherman  Oflered  the  War  Office. 

Mr.  STANBERY  to  witness.- Q.  Answer  the  queston.  If 
you  please?  A.  The  President  tendered  me  the  ollice  ot 
Secretary  of  War  ckZ  imerivi  on  two  occasions;  the  tirst 
was  on  the  afternoon  of  January  25  and  the  second  on 
Thursday,  the  3(ith  of  .January,  in  his  own  usual  office  be- 
tween the  libr.irv  and  the  clerk's  room,  in  the  Executive 
Mansion:  -Mr.  Stanton  was  then  in  office,  as  now. 

Q.  Was  any  one  else  present  then?  A.  I  think  not:  Mr. 
Moore  may  have  been  called  in  to  show  some  papers,  but  I 
think  he  was  not  present  when  the  President  made  me  the 
tender;  both  of  them  were  in  writing;  I  answered  the  first 
one  on  the  27th  of  Januarv ;  I  did  not  receive  any  commu- 
nication in  writing  from  the  President  on  that  subject; 
the  date  of  my  first  letter  was  the  3(th  of  January. 

(Auother  questiou  was  answered  here  inaudibly  to  the 
reporters.) 

Another  Question  Objected  To. 

Q.  Now  rcfomng  to  the  time  when  the  offer  waa  fiHt 
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made  to  yon  by  the  Provident,  did  anj'thing  further  take 
place  between  you.  in  reference  to  that  matter,  the  tender 
by  hiiii  or  the  accertance  by  you  consummate? 
_  Mr.  BU'lLER— That  we  object  to.  I  his  is  now  getting 
into  the  conversations  again.  Senators,  I  call  vour  at- 
tention to  the  manner  in  which  the  case  is  conducted.  I 
■n  allied  you  that  it  you  let  in  the  act,  then  the  declaration 
would  come  after  it.  Now  thev  say,  thev  have  got  the 
act,  and  they  wnnt  to  see  if  by  this  Uieans  they  cannot  get 
around  the  declaration. 

Jtr.  EV.\  KTS— What  is  the  proposition  of  the  man.ager? 

Mr.  BL'TLER-^My  proposition  is,  that  tlie  evidence  is 
incompetent,  and  based  upon  evasion,  getting  in  tlie  act 
■wliich  looked  to  be  immaterial.  It  was  iniite  liberal  in  the 
Senators  to  vote  to  let  in  the  act,  but  that  liberalitv  is 
taken  advantage  of,  to  endeavor  to  get  by  tlie  ruling  of  the 
Senate,  and  put  in  the  declarations  which  the  Senate  has 
ruled  out. 

Mr.  E\'ARTS-The  tender  by  the  Chief  Executive  of  the 
united  States  to  a  General  in  the  position  of  General  Sher- 
man, of  the  War  Ottiee,  is  an  Executive  act,  and  as  such 
has  been  admitted  in  evidence  by  the  Senate,  like  every 
other  act  which  is  admitted  in  evidence  as  an  act  it  is 
competent  to  attend  it  by  whatever  was  expressed  from 
one  to  the  other,  in  the  course  of  that  act  and  the  termina- 
tion of  it,  and  on  that  propoi-itiou  the  learned  maun "er 
shakes  his  finger  of  warning  at  the  Senators  of  the  United 
btates  against  the  malpractices  of  counsel  for  the  Presi- 
dent. Now,  Senators,  if  there  be  anvtliiug clearer,  anv- 
thmg  plainer  in  the  law  of  evidence,  without  which  truth 
IS  shut  out,  and  the  form  and  features  of  the  fact  permitted 
to  be  proved,  excluded,  it  is  this  rule,  that  a  spok.-n  act  i^ 
a  pMrt  containing  the  qualifying  trait  and  part  of  the  act 

ItSrlr. 

.  Mr.  BUTLER-To  that  I  answer.  Senators,  that  of  an 
immatenal  act,  an  act  wholly  immaterial,  the  onlv  niiali- 
lication  that  could  be  put  in  would  be  the  answer  perh-io'i 
pt  General  .Sherman;  that  is  not  uftered,  but  then  the  ftier 
18  to  put  m  an  incompetent  conversation  as  cxplaiuin"  an 
imniateriil  act.  What  is  the  proposition  put  foru  aid'  It 
IS  Executive  otters  of  otlices  to  auy  man  in  the  cuniitrv 
andtiipy  would  put  in  the  fact  that  he  made  the  oliv-r  o^ 
the  oMice,  and  as  illustrative  of  that  fact  put  in  ever\  tliiii" 
he  said  about  It.  That  is  the  proposition.  I  did'  think 
there  was  a  little  malpractice  about  that  proposition,  but 
It  is  a  most  remarkable  one.  He  does  an  act  hiiuself  and 
now  he  says,  "I  have  got  the  act  in.  vou  must  put  tlie  de- 
clar.ation  m ;"  that  is  the  proposition.  It  is  not  wortli  v  of 
words.  A  criminal  puts  in  his  account,  presses  it  in  "Xow 
close,  hesays:-'!  have  got  the  account  in,  now  I  want, 
also  what  I  said  about  it  in  order  to  explain  it  "  Whv  it 
18  an  .argument  itselt.  .       ••  uj 

By  direction  of  the  Chief  Justice,  the  Clerk  read  the 
que^tiun  which  had  been  reduced  to  writing,  as  folloivs  •- 
«^„-^V  "^  ''!;^^,P'*^''Y'?T  =^  "hioh  the  tender  of  duties  of 
Secretary  of  W  ar  ad  mterrm  was  made  to  vou  by  the  Pre- 
wdent,  did  anvthing  further  pass  between  yoii  and  ths 
of  U?'' '°  '°  reference  to  the  tender  or  your  acceptance 

The  Chief  Justice  submitted  the  question  to  the  Senate 
on  which  the  yeas  and  n.ays  were  demanded  bv  Messr^i 
foliowiu^vot'^ "'''''     ^'^^  ""^  question  was  excluded  by  the' 

r.?;^'*'*^"^^'-'^^??-  ,-Aiitho?y.  Bayard,  Buckalew,  Cole, 
Davis,  Dixpn,  Doohttle.  Fessenden,  Fowler,  (irimes  Hen 
dricks,  Johnson,  McCreery,  Morgan  Xonon  Patt,"  on 
Vickere,'  wiey.L^lf" *•  ^"'^''^■'"'  '^rumbuU,  Van  \\iukle, 
NAys.-Me8srs.  Cameron,  Cattell,  Chandler.  Conkling 
Conness,  Corbett    Cragin,  Drake,   Ednuinds,  Ferry    l"r- 

^1^^;.^^'y^^^^^'  «'--'•  'll^ayer.^Tip^oi 
Mr.  !>TANBERY-Q.   In  the  second  inter\iew  d'"d  he 

f.S"!'^  ^^^M^ZZ. '"  '^ '''''''''  ^'  '''''^  '■"  ^'- 

of?ha't*offe'?v  ''''^•''•■"^^^  «•»=  anything  said  In  explanation 
^f-rSi'^^^^^^^^^^^'^^  ^'Ji'^'^^  "-l^ether  that 
mith-e^'^'*'*  '^"^''*'^  ^^"^  understood  to  reply  in  the  affir. 

Still  Another  Refused. 
c,-F'v^7^^^^^^"^'.T*5-  T'?  these  converfa-ions  did  the  Pre 

neou.lv^^'^"^*^  ^'^'^  *^-  BUTLER  objected  simulta- 

Mr.  liUli^Elv— We  have  a  right  to  object  Afr  Prp=,; 
dent,  courts  sometimes  say  thSt  after  thev  have  rulf.d 
upon  a  question,  it  is  not  within  the  proprieties  of  a  r/u 
to  ofler  the  same  thing  over  and  over  i!-,in     it  ,•  "*' 

timci  done  in  courts  for  the  purpose  of  maWnc  hi'i.  ^?'"''- 
ceptions,  or  writs  of  error  on  the  ru  ins  It"  H,A  °*  '^^-, 
say  that  that  is  the  present  object,  weshall  not 'c  biect'^hn' 
cause  they  ought  to  preserve  thoi^  rights  in  a  1  form.'  hn't 
supposlug  this  to  be  the  court  of  last  resort  if  L  cou^t  if 
all,  there  can  be  no  occasion— at  lost  nn  T>rV„Lt;  '^""'^'.  =*' 
-'°  tl™I '.';f  "V«eWe8  agafn"  t  'Ihe  rules.""  ^'°^''^  """''''" 

gcueral  question  of  ,vhat  was  said  th.n  wa?'ruled  out     I 

tlie°point"was.  '^'  'P'^'"'=  1"'^'^"""   '^"^^  t«  indiiai^'^'^h.al 

.Mr,  BUTLER_I  would  call  attention  to  the  distinct  nd 

mission  of  the  counsel  that  question  was  withiaruiiu^! 


the  ofter'^*"'^  "  *°  ^'^  ''"^'^^  °"*'  ''"*  °°^^  ^'^  ^°®^  °^  '°  ^^^ 
w"^"  SXr^PJ^— That  was  the  pi-evious  question. 
-Mr.  HI  1  LER-No,  sir;  the  last  one. 
.Mr.  EVAKTS  said  that  though  there   was   to   be  no  re- 
view of  tlie  proceedings  of  this  court,  it  was  entireh-  com- 
petent to  bring  to  the  notice  of  the   court,  which   was  to 
Pass  on  questions  of   final   judgment,    the    evidence    sup- 
posed  to  be  admissible,  in  order  that  it  might  be  made  a 
question  of   argument.     He  claimed  th.at    counsel  had  a 
right  to  do  that,  and  that  the  difterence  between  the  spe- 
cific question  now  asked  and  the  general  question  which 
was  overruled   was,  that   «hile   a   gener.al   conversatioQ 
could  not  be  admitted,  the  witness  might  be  permitted  to 
testify  upon  the  specific  point. 

The  Chief  Justice  directed  that  the  question  be  reduced 
to  writing. 

The  question  having  been  reduced  to  writing,  was 
handed  to  Mr.  BUTLER,  who  s.aid.-— I  object  to  the  que®, 
tion,  as  both  outrageously  leading  in  form,  and  as  incoult 
petent  under  the  rule. 

The  question  was,  "In  cither  of  those  conversations  diql 
the  President  say  to  you  that  his  object  in  appointing  you 
was  that  he  might  then  get  the  question  of  .Mr.  Stantun'8 
right  to  the  ohice  before  the  Supreme  Court?" 

Senator  HOWARO  demanded  the  ycaa   and  naj-s  upon 
admitting  the  question. 
Tiie  veas  and  uajs  were  ordered,  and 
Senator  DOOLITTLE  asked  Mr.  Butler  again  to  state 
his  objection. 

Mr.  BUTLER  said  he  objected  to  the  question  as  out- 
l>igeously  leading,  and  as  being  against  the  ruling  of  the 
Senate. 

The  vote  was  taken  and  resulted,  yeas,  7;  nays,  44.  as 
follows;— 

Yka8.— Jlessrs.  Antliony,  Bayard,  Fowler,  McCreery, 
Patterson  (leuu.),  Russ,  Vickers. 

.NAY8.-.Mes>r8.  Buckalew.  Cameron,  Cattell,  Chandler, 
Cole,  CouKling,  Conness,  Corbett,  Cragin,  Davis,  hivon, 
Doolittle,  Draiie,  Edmunds,  Ferrv,  Fessenden,  Freliug- 
huysen.  Grimes,  Harlan,  lienderson,  Hendricks.  Houaid, 
Howe,  Johnson,  Morgan,  .MorrilU.Me.),  MorrilUVi.),  Mou- 
ton,  Norton,  Nye,  Patterson  (.\.  H.),  Pomerov.  Ramsey, 
blierman.  fepragne,  Stewart,  Thayer,  Tipton.  TrumbulL 
V  iin  Winkle,  A\illey,  Williams.  Wilson  and  Vate8-44 

Duriug  the  call  Senator  JOHNSON  asked  for  the  reading 
tI^V!?.''"'',^,'"'"-,  '^'"^  'Jiiestiou  being  partly  read,  Senator 
JOHNoON  siud  that  'vill  do,  1  vote  no. 

Senator  DA\  i>,  having  alreadv  voted,  said  that  as  the 
question  was  leading,  he  h  ould  vote  no. 

Mr.  STANBEUV— .Mr.  Chief  Justice,  this  question  wag 
undoubtedly  overruled  on  a  matter  of  form,  and  1  propose 
to  change  the  form. 

The  (Question  in  a  New  .Shape. 

The  question,  in  a  new  form,  having  been  handed  to  Sir. 
Butler, 

Mr.  BUTLER  said,  the  question  as  presented  to  me,  Mr- 
Presidimt  and  Senators  is,  "Was  auvthiugeaidat  that  con. 
yersationby  the  President,  as  to  any  purpose  of  gettiug 
the  qiie.^tion  ot  Mr.  Stanton's  right  to  the  ollice  before  tlie 
courts.' 

Now  Mr.  Presidentand  Senators,  this  is  the  last  question 
without  Its  leading  part  of  it.  1  so  understand  it  I  un^ 
derstand  it  to  be  a  very  well  settled  rule  w  hen  counsel  de- 
liberiitely  produce  a  question,  leading  in  furm,  and  has  it 
passed  iipon,  he  cannot  afterwards  w  ithdraw  the  leading 
part  and  put  the  same  question,  without  it.  .'iometimes  this 
rule  has  been  relaxed  lu  favor  of  a  very  young  counsel 
laughter),  who  did  not  know  what  the  question  meant  I 
have  seen  very  young  men  so  otfcndiue,  but  the  court  "let 
them  up  Now,  I  call  the  attention  of  the  presiding  officer 
aud  of  the  Senate  to  the  fact,  that  I  three  times  over  o^ 
jected  to  the  question  as  being  outrageously  leading,  and  I 
said  It,  80  that  there  might  be  no  mist.ake  about  it ;  yet  the 
counsel  for  the  President  went  on  and  insisted  not  only  in 

S°Lt  k"^'''*''''°"j"-'"''  ^  having  it  put  to  a  vote  of  the 
Senate  by  yeas  and  nave. 

If  1  had  not  called  tl'ieir  attention  to  it,  I  agree  that  neiv 

tou'-ionl.:"!"  rf  ^'  ""'  ''^  '■"''"•^■'i''*'  ''"'  I  cSled  tlfeh^atl 
tcuaon  tint.  lh,Te  are  five  gentlemen,  of  the  oldest  men 
in  the  profession,  to  whem  thfs  rule  was  well  kuown  the? 
chose  to  submit  to  the  Senate  a  tentative  question  an5 
now  they  propose  to  try  it  over  again,  and  keep  the  Sen  iia 
votingpn  forms  of  questions  until  its  patuucC-  is  we-u- 1^ 

?f,V  !^«}J-' ^'"""H ''=''*  "'^'^o""'-  t"  state  o  the  situate  a 
little  while  ago,  that  all  rules  of  evidence  are"  uunded  i  n 
good  sense,  and  thi.  rule,  too,  is  founded  on  good  sense  It 
s  founded  on.the  proposition  that  counsel  sfiall  ncft,  lit  a 
fading  question  to  a  witness  to  instruct  li  m  wh,  t  t liev 
want  t.5  prove,  and  then,  after  the  question  is  ovciru  eZ 
to  put  the  same  question,  without  its  leading  form  T^ 
course,  that  was  not  meant  here  but  T  Vl.i,,!  ,i  V  .i 
Senateshouldnotallow  iudf  tobekayedVitri^  t  s  «-lv^ 
Jni^Tn"  ^''°'"'^*"  ^*"'^'™  '^"'1  have  the  veas  and  utvS 
Mr^'jTAvm'p';'''"\i''  1"';8  as  anybody.-  ^   "^^*' 

TivL,-=*^'^'^'^^^''^r-^''- ^'"L'f  Justice  and  Senato^s^_ 
This  18  too  grave  and  serious  and  responsible  an  iisue^^ 
too  important  in  Its  results  to  allow  us  to  descend  to  such 
olf  Hwyer  Ton.°.":;'fi>.;  V'"  8""''='»\°  agai^^^ays  i'a,    an 

hi\|o?|j|i^^^^;i.,^^j;p-^j,;;}^i- 
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me  que^tinn ;  but  was  it  intended  to  be  a  leading  qu6tion? 
\Va?itintcaidedto  draw  General  Sherman  to  fay  eomo- 
tliine  which  he  would  otherwise  not  have  saidr 

1  he  learned  manager  8ayB:-Oh,  no;  it  was  notiDtendcd 
80  far  aa  (ieneral  Sherman  was  concerned;  but  that  eo  tai 
ai  counsel  was  concerned  thepurposc  waa  to  put  it  in  that 
Win  so  thit  counsel  might  have  another  oiiportunity  ot 
ptftong  it  in  a  legalfon^  He  charpeB  that  it  ^va«  dehLer- 
atelv  manufactured,  in  a  leading  f.rm  knowing  thnt  i 
would  be  rejected,  for  the  purpose  of  getting  ten  "r  fift^  u 
mimiteB  time.  A  leading  question,  fir:  will  the  honorable 
Sa^aeer  read  over  the  record  of  this  case  and  eee  hun- 
dreds  of  leading  questions,  put  by  him.  until  we  got  tired 
«?  ohipctina  to  them'  I  m.ay,  of  course,  oe  permitted  to 
di.clanfan!'intcS;thisd'a  matter  of  great  impoi- 
tauce  the  interests  of  our  client  are  m  our  hands,  and  wo 
of.^  tn  fi*»fr.TiH  thpm  in  the  be^t  %vav  wc  can. 
"the  tues  ion  w^s  modified  at  Mr  EVARTS  suggestion 
FO  to  read  as  follows:-"\Vas  anythmg  said  at  either  of 
tliese  interviews  by  the  PrcEident  as  to  any  purcHO  ol 
setting  the  question  of  Mr.  Stanton's  right  to  the  ollice  bc- 

xl.eChirf'jStice  put  it  to  the  rote  of  the  Senate  .and 
thenuestion  w.as  overruled  without  a  division,  .-ind  ne- 
nato'r  HENDERSON  sent  up  in  writing  the  following 
QUfi-tion  to  be  put  to  the  witness?  - 

■MJid  the  President,  in  tendering  you  the  appointment  of 
Secretary  of  War  ad  inUrim,  express  tho  object  or  pur- 
iKise  for  so  doing?"  .      .,    ..  »-  v  • 

Mr  BINGIIAM-I  object  to  that  question  as  b?ing 
witkin  the  ruling.    It  is  both  leading  and  iucompetont. 

The  Chief  Justice  said  he  would  submit  tlie  uuestiou  to 

*^Snfator't)OOLITTLE  arose  and  said-Mr.  Chief  Justice, 
I  arose  for  the  purpose  of  moving  that  the  h-^nate  should  go 
into  consultation  on  this  question,  (cries  of  ■  11'  .  no.  ),  Imt 
there  miu-iit  not  be  time  to-uight  to  go  into  con=ullatiou, 
and  I.  therefore,  move  that  the  court  adj.airn. 

The  motion  was  rejected  without  a  divii'i.ju. 

'ihe  vote  was  then  taken  on  admitting  senator  Hcnder- 
pon's  question,  and  it  was  rejected,    "icas,  ;ia;  nays,  2,.  ui 

'^YEAsi-Messrs.  Anthony,  Bayard,  Buckalew,  Davis. 
Dixon.  Doolittle,  Fessenden,  Fowler,  Gnnies,  Henderson, 
Hendricks,  Johnson,  McCreery,  Morrill  (Me.),  Morton, 
Norton,  Patterson  (Tenn.),  Koss,  Sherman,  Sprague,  buui- 
ncr.Trumhuil,  Van  Winkle.  Vickers,'\\illev—2o. 

\ays  —Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conk- 
ling.  Conness,  Corhett.  Cragiu.  Drake,  _  Edmunds,  Ferry, 
Frcliushuvseji,  Harlan.  Howard,  Hams,  Moig:>m  Mornll 
(Vt  ),  Nve^  Patterson  (N.  H.).  Pomeroy,  Ramsey.  Stewart, 
Thaver.'Tipton.  Williams,  Wilson  and  Yates- aT. 

Senator  TRUMBULL,  at  hali-past  three,  mov.  d  that  the 
court  adjourn.  The  question  was  taken  by  yeas  and  nays, 
acdresiilted^yeas,  25;  nays,  27.  ^,        -  , 

Mr.  STANBERY  sent  to   Mr.  Butler  another  form  of 

*^'Af^ter  re.ading  it,  Mr.  BUTLER  said:— We  object  to  this, 
both  as  a  leading  question  and  for  substance.  It  has  been 
voted  on  three  time-i  already. 

The  question  was  read,  as  follows:— "At  either  of  those 
interviews  was  anything  said  in  reference  to  the  Uoe  of 
threats,  intimidation  or  force,  to  get  possession  of  the  VV  ar 
Oliice,  or  tlie  contrary?"    .,,,,„„        ...        ^     •    - 

The  Chief  Justice  submitted  to  the  Senate  the  admissi- 
bility of  the  Question,  and  without  a  division  it  was  ruled 
to  be  inadmis-ible.  ,  ,  ,      x,.      t>      • ,     <. 

The  Chief  Justice  asked  the  counsel  for  the  President 
whether  they  had  anv  other  question  to  put  to  the  witness. 

Mr.  STANBERY' replied  that  counsel  were  censidenng 

Senator  ANTHONY  moved  that  the  court  adjourn. 

Senator  CONKLING  inquired  whether  tlie  managers 
meant  to  cross-examine  the  witness? 

Mr.  BUTLER  replied  that  thev  did  not. 

The  vote  w  as  again  taken  by  veas  and  nays  on  the  ques- 
tion of  adjournment,  and  it  resulted— yeas,  20 ;  nays,  32. 

So  the  court  refused  to  adjourn. 

Stanbery  l>iscomHte<l. 

Mr.  BTANP.ERY  then  arose  and  said :— Mr.  Chief  .lus- 
tlco  and  Senators :— I  desire  to  state  that  under  these 
rulings  we  are  not  prepared  to  sav  that  we  have  any  fur- 
ther questions  to  put  to  General  Sherman,  but  it  is  .i  mat- 
ter of  so  much  importance  that  we  desire  to  be  alloiv.  d  to 
recall  General  Sherman  on  Monday  if  we  deem  it  proper  to 

Mr' BUTLER  rose  and  commenced  to  object,  raying,  we 
are  very  desirous  that  the  examination  of  this  witness 
should  be  concluded,  but  before  he  could  conclude  the  teu- 

tence,  ,      ,,      ,,r    ,,  1  •     .. 

Mr.  BINGHAM  roae  and  said  :-^ We  have  no  "bieetion. 

1  lie  court  then,  at  a  quarter  of  five,  ndj  ■  :  utd,  and  t  he 
Senate  immediately  afterwarda  adjouiucU. 
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The  conrt  was  opened  in  duo  form,  and  the  mana- 
gers were  .Announced  a:  12-05,  Mesart.  Bingham,  But- 
ler and  Williams  only  appearing.  Mr.  Stevens  wiia 
in  his  chair  before  the  court  was  opened.  The  other 
managers  entered  shortly  afterward. 

.The  Twenty-flrst  Uiile. 

The  Chief  Jastice  stated  that  the  first  bnsiaess  la 
order  was  the  consideration  of  the  order  offered  by 
Senator  Frelinshuysen,  amendatory  of  Rule  21.  as 
follows:— Orc'ered,  That  as  many  of  the  managers  of 
this  court  and  the  counsel  for  the  President  be  per. 
mittcd  to  speak  on  the  dual  ari^ument  as  shall  choose 
to  do  so. 

Mr.  SUMNER— I  send  to  the  chair  aa  ameadmen; 
to  that  order  to  come  in  at  the  end. 

It  was  read  as  follows: — 

"J^ovided,  That  the  trial  shall  proceed  without  any 
further  delay  or  postponement  on  this  acconnt." 

Mr.  FKELIXGIiUYSEN  accepted  the  amendment. 

Mr.  Manager  WILSON  rose  and  asked  the  in- 
dulgence of  the  Senate  for  a  moment.  He  said  he  did 
not  propose  to  contest  the  riyhtof  the  Senate  to  adopt 
a  rule  reasonably  limiting  debate  on  the  final  ars;iv- 
ment  of  this  question,  in  conformity  with  the  universal 
rule  in  the  trial  of  civil  actions  and  criminal  inaict- 
ments.  He  was  not  here  to  oppose  such  a  reasonable 
limitation  as  the  interests  of  justice  may  require,  aa 
may  be  necessary  to  facilitate  a  just  decision.  lie 
thought,  however  that  the  rule  was  calculated  in  some 
degree  to  embarrass  the  ^'entlemen  sent  here  to  con- 
duct this  case  on  the  part  of  the  people. 

The  House  havinjj  devolved  the  duty  upon  seven  of 
its  members,  in  which  they  had  not  departed  from  the 
ordinary  course,  the  effect  of  the  rule  would  be  to  es- 
elude  from  the  linal  debate  on  the  articles  submitted 
bv  ihera  at  least  four  of  the  managers.  He  was  not 
opposed  to  a  reasonable  limit.  It  would  have  been 
in  accordance  with  the  rule  in  refrard  to  interlocu- 
tory questions,  and  would  have  avoided  diffuseness. 

The  Senate  had  said  that  the  public  couvenienee 
and  the  interests  of  the  people  required  that  a  certain 
limit  of  time  should  be  divided  amouj:  the  managers. 
The  rule  did  not  meet  with  the  approbation  of  the 
iiianaL'ers  in  the  first  instance.  They  thought  it  unu- 
sual, and  they  had  directed  their  chairman  to  mi^ke 
tliis  application.  There  bad  been  five  cases  of  in*, 
peachraent  before  the  Senate  of  the  United  States. 

Mr.  WILSON  recited  the  circumstances  attendine; 
each  of  the  impeachments  of  r)lount,  Pickering, 
Chase,  Peck  and  Ilumphreya,  claimiug  that  all  these 
eases  were  analagous  to  the  present.  All  the  mana- 
gers were  allowed  to  speak  on  the  final  argn.ncnt, 
save  in  one  instance,  where  there  wore  seven  mana- 
<:erp,  and  one  of  lliem  failing  to  8i)eak,  Mr.  Randolph, 
their  chairm.an,  sjjoke  twice.  He  (.Mr.  Wilson)  might 
be  mistaken,  but  thought  the  rii;ht  of  the  House  of 
Representatives  to  be  heard  through  all  its  nianaircrs 
had  never  been  questioned.  One  case  in  British  his- 
tory was  familiar  to  the  school-boy  recollections  of 
eve'rv  man  in  this  nation,  or  who  )s  familiar  with  the 
English  language— a  case  made  memorable  not  us 
much  by  the  great  interests  involved  as  by  this  fact, 
that  it  was  illustrated  by  the  genius  of  the  greatest 
men  that  Ensland  had  ever  produced,  and  that  it  con- 
tinued for  seven  years. 

In  the  latter  respect  he  hoped  this  would  not  resem- 
ble it;  but  it  would  be  remoniDered  that  the  labor  ia 
that  case  was  distributed  araoneal  all  the  managers. 
The  present  ca«e  was  not  an  ordinary  one.  Nothing 
in  our  history  compared  with  it.  They  were  makinsj 
history  to-day,  and  they  should  show  that  they  ai  - 
preciated  the  m.'ignitm'e  of  the  interest  involved.  Il«» 
felt  the  difficulty  of  realiziu'.:  'he  maijnitude  rising  to 
the  hei°ht  of  this  great  ari^umenc.  It  was  not  th« 
case  of  :i  district  judge  or  custom-house  ollicer,  but  tlie 
Chief  Magistrate  of  a  great  people,  and  its  importanio 
was  felt  from  »ea  to  sea.  with  millions  of  peo|)le  watch- 
ing tor  the  verdict.  Such  a  limitation  should  be  ae- 
ciiuiit?<i  for  in  oiilv  or.e  way,  naniely.  that  the  case  was 
of  sm;iU  consequence,  or  thit  it  wus  so  plain    that   the 


128 


IMPEACHMENT   OF  ANDREW  JOHNSON. 


jutirre  rpqnired  no  research  and  no  ark'iiment  from  anv-  I 
bodv.  He  had  not  in  what  he  snid  bi'eu  moved  by  any 
couiirierulion  personal  to  hinise  f.  He  had  lived  to  a 
lime  of  life  when  ihe  ambition  to  be  he.ud  did  not 
rest  heavily  upon  him,  or  at  all  events  he  had  lived 
too  lon<{  to  attempt  to  press  an  arj^nnient  npon  an  uu- 
willing:  audience.  If  they  allowed  an  exicnsion  of 
time,  he  did  not  know  whether  he  wonld  spe  ilc  on  the 
tinal  nrfinmeut  or  not.  It  wonld  depend  on  hi» 
ptreii.!:ih,  and  npou  what  was  siiid  by  others.  lie  con- 
cluded bv  waruiiiji  the  Senate  that  if  they  placed  mch 
a  Imiit  npon  a  case  of  such  magnitude,  it  miclit  here- 
after be  used  as  a  precedent  in  less  important  cases 
for  rediicins:  Ihe  number  of  counsel  to  one,  or  perhaps 
dispensin!:  with  them  altogether. 

Mr.  STEVENS,  one  of  the  managers,  rose  and  said  :— 
I  have  but  a  few  words  to  say,  and  that  is  of  very  little 
importance.  I  do  not  expect,  if  the  rule  be  relaxed, 
to  iav  many  words  in  the  closing  arirumeiit.  There 
is  one  sinu'le  article  which  I  am  held  somewhat  re- 
sponsihle  for  introducing,  on  which  I  wi?h  to  address 
the  Senate  for  a  very  brief  space,  but  I  do  desire  that 
my  colleaL'ues  may  "have  full  opportunity  to  exercise 
euch  liberlv  as  they  deem  proper  in  the  art;nment.  I 
do  not  ^^peak  for  my  colle.-.^'ues.  If  the  Senate  should 
limit  the  time  that  the  manafrers  mav  have,  let 
them  divide  it  amonj  themfelves— however,  ihis  is  a 
mere  su^rijestion.  I  merely  wish  to  say  that  I  trust 
that  some  further  time  will  be  given,  as  I  am  some- 
whar.  anxious  to  give  the  reasons  why  I  so  pertina- 
ciously insisted  upon  the  adoption  of  an  article  that 
the  managers  had  reported,  It-aving  that  article  out. 
I  confess  I  feel  in  that  awful  condition  that  I  owe  it  to 
myseli  and  to  the  country  to  give  the  reasons  why  I 
insisted,  with  what  is  called  ob>tinscy,  on  having  that 
.irticle  introdured,  hut  I  am  willinsr  to  be  contiiied  to 
aiiv  length  of  time  which  the  Seiinte  may  deem  proper. 

What  1  have  to  say  I  can  say  very  briefly.  Indeed, 
I  canuot,  as  a  matter  of  fact,  ^peuk  at  any  length  if  I 
\vould.  I  merely  make  this  sntrgestion,  and  be;;  par- 
don of  the  tieuate  for  having  intruded  so  loug  upon 
its  time. 

Senator  SHERMAN  moved  to  amend  the  order  sub- 
mitted by  Senator  Frelinchiiysen  by  striking  out  the 
last  proviso,  and  inserting  in  lieu  of  it  another,  which 
he  sent  totlie  Clerk's  desk. 

Senator  FRELINGHUVSEN  desired  to  modify  his 
own  resolution  by  adding  another  jjroviso  that  only 
one  counsel  on  the  part  of  the  managers  shall  l)e  heard 
at  the  close.  He  said  it  was  not  his  purpose  to  change 
the  rule  excepting  as  to  the  number  who  should  speak. 

The  Chief  Justice  directed  the  order,  as  modiiied 
by  Senator  Frelinghnysen,  to  be  read,  as  follows: — 

Ordered,  That  as  many  managers  and  of  the  counsel 
for  the  Presideut  1)8  permitted  to  sjie  ik  U))0u  the  final 
Hrguineut  as  shall  chose  to  do  so:  jjcofiMZ,  that  the 
trial  shall  proceed  without  anv  furthfr  delay  or  Dost- 
ponement;  and prowi<M  further,  that  only  one  maua- 
{jer  shall  be  heard  in  the  close. 

Senator  SHERMAN'S  amendment  was  to  add  to 
the  order  the  lollmving:— "But  any  additional  time 
allowed  by  this  order  to  each  side  shall  not  exceed 
three  hours." 

Precedents. 

Mr.  i?OUTWELL,  one  of  the  managers,  rose  and 
eaid:— 

Mr.  Chief  Justice  and  Senators:— I  wonld  not  have  risen 
to  spe.-ik  on  thi*  occiiRion,  had  it  not  been  for  the  (lualifi- 
citicin  made  by  the  houorablo  Senator  from  New  .lersL'V. 
I  a.-'k  the  Si.-tiate  tn  consider  that  in  the  case  of  .Jiidsio 
Peck,  after  the  tectiinony  waj  submitted  ;o  the  rieuati!.  it 
was  tirdt  enmincd  up  by  tn  o  mauagi-rs  on  tlie  pai  t  uf  tlie 
House;  that  theu  tno  counsel  for  the  n-siioudout  argued 
the  case  lor  the  respondent  by  tA-o  of  th.ir  lunnlior,  and 

■  that  then  the  case  was  closed  on  the  part  of  the  H'uiBe  of 
Kepresentativt'S  by  two  argmncnt-i  made  by  the  m.uias'cr^ 
I  aek  the  Senate  to  consider  that  in  the  trial  of  Jadgo 
Chase  the  argument  on  the  part  of  the  House  of  Kepre- 

;  BCiitatives  and  of  the  people  of  the  United  States  uag 
cloiH'd  by  three  managers,  alter  the  testimouy  had  been 
submitted,  and  the  argmueuta  on  behalf  of  the'ro-spoudent 

.  had  hecn  closrd. 

i  aleoa?k  the  Senate  to  consider  that  in  the  trial  of  .In  d?e 
Pre-cott,  in  MassachuaettB,  which  I  venture  to  tay  in  tnis 
presence  was  one  of  the  most  ably  conducted  trials  in  tlio 
ni-tory  of  impeachments,  either  in  this  country  or  irreat 
Britain,  on  the  part  of  the  manager?,  asaistcd  by'Cliief-Iua. 

'  tjce  Shaw,  and  on  the  part  of  the  respondent  by  Mr.  Web- 
ster, that   two  arguments  were  made  by  the  mauugera  on 

i  the  part  of  the  House  and  on  the  part  of  the  people  of 
the  Commonwealth,  after  the  case  of  the  respondent  had 
bteu  absolutely  clofed,  both  upon  the  evidence  and  up<>n 

•  the  argumcntf.    1  think  the  matter  ueedj  no  further  illus- 

■  tratioiito  ratiT-fv  thin  tribunal  that  the  case  of  the  people, 
the  caRC  of  the  House  of  Representativoa,  if  this  trial  is  to 
be  opened  to  fdl  debate  by  geutloineu  ivho  represent  the 
rojFoudcut  here,  ought  not  to  bo  left,  after  the  closu  of  tuc 


respondent,  to  a  single  counsel  on  the  part  of  the  House 
of  llepreseutativi;s. 

l>Ir.  .Stanbery's  Opinion. 

Mr.  STANBEUY  rose  and  eaid  that  the  counsel  for  the 
President  neither  asked  for  nor  refused  the  order  pro 
posed.  They  had  no  objection  to  all  the  seven  of  the 
managers  on  the  other  side  arguing  the  case,  but  he  un- 
derstood the  amendment  of  the  Senator  from  Ohio  to  fix  a 
limit,  whereas  in  the  rule  in  the  time  allo«  ed  tor  the  erbg. 
ing  up  was  nnliniited.  The  rule  only  spoke  of  the  number 
of  the  counsel,  not  of  tho  time  they  should  occupy.  He  do- 
eired  to  call  the  attention  of  the  Senate  to  the  amendment- 
Bo  that  there  ndght  be  no  misunderstanding.  He  hoi 'd 
that  not  one  of  the  counsel  for  the  President  had  any  idea 
of  lengthening  out  the  trial.  Ho  spoke  aa  oire  competent 
to  know,  and  he  knew  that  when  the  counsel  wcrs 
through  they  wc  uld  stop,  and  would  only  take  as  much 
time  as  they  needed.  They  knew  that  if  they  went  lie- 
yond  that  they  would  not  have  the  attention  of  fljo 
Senate.  He  could  say  that  be  spoke  for  his  associates  ra 
sayiu::;  that  thi'v  would  not  t.ake  a  moment  longer  in  tho 
case  than  they  considered  necessary.  1  hey  would  take 
e\ery  moment  that  was  necessa/y,  but  not  a  moment  th.at 
was  uniieees'ary. 

He  n  ferr.  d  to  the  fact  that  in  the  Supreme  Court  of  the 
T'nitid  States  when  arguments  are  limited  to  two  hours, 
thai  limit  is  freipu-ntly,  in  important  c.isoi,  removed,  and 
he  mentioned  one  case  where  no,  himteU,  had  .ipokcn  fi'r 
two  days.  If  coun.sel  were  limited  to  an  exact  tune,  they 
would  generally  be  embarrassed,  because  they  were  look- 
ing continually  at  the  clock  instead  of  their  case,  and  '.vero 
afraid  to  begin  an  argument  for  fear  they  would  exhaust 
too  much  time  upon  it,  and  be  cut  off  from  the  more  im- 
portant matters  in  the  case,  in  conclusion  he  begged  the 
Senate  not  to  limit  the  time  of  counsel. 

Senator  SIir.iI.MAN,  after  hearing  the  remarks  of  Mr. 
Stanbory,  withdrew  his  amendment. 

Mr.  Butler's  Vie^vs. 

Mr.  BUTLER  desired  the  counsel  for  the  President  to 
3ay  \\  bctlier  they  wished  this  rule  adopted,  beeauso  if 
tlie3'  did  not  wish  it,  that  fact  would  have  its  impression 
upon  Ihe  mind  as  to  w  hat  time  slnnild  bo  granted.  Ho 
u  anted  to  say,  however—and  he  stated  it  without  preju- 
dice to  anvbody— that  from  the  kind  attention  he  had  re- 
ceived fiom  the  Senate  in  his  opening  argument  he  did  not 
intend,  in  any  event,  to  trespass  a  single  moment  in  the 
closing  aigui.ieut,  but  to  leave  it  to  the  very  much  bettor 
argumentation  of  his  assistants.  He  only  wished,  withcuit 
any  u  ord  on  his  part,  that  such  argumentation  should  be 
had  as  should  convince  the  country  that  tho  case  had  beeil 
as  fully  stated  on  th(^  one  tide  as  on  the  other. 

Senator  SL  Al  NEK  moved  to  strike  out  the  last  proviso  in 
the  order,  and  to  insert  in  lieu  of  it  the  follow  ing:— 

^•Aiia  j-nuvuied  j'vrthcr.  That  according  to  practice  in 
cases  of  impeachment,  all  the  managers  \vho  speak  shall 
close." 

Senator  CONKLING  begged  to  ask  the  counsel  for  tlie 
Pre.-ident  to  answer  the  question  asked  by  Mr.  Manager 
Butler. 

Fair  Play. 

Mr.  EVARTS  rose  and  snid,  Mr.  Chief  Justice  and  Sena- 
tors, 1  w. as  about  to  say  a  word  in  reference  to  the  (jue* 
tion,  when  the  Senator  from  Massaehnsctis  aro.  e  to  otter 
Ids  aniendaienr.  It  will  not  be  in  the  pov  er  of  the  coun- 
sel of  the  i'rttiden:,  if  tlie  rules  should  no.v  be  enlarg  d, 
to  contiibutc  the  aid  of  more  than  two  additional  ud.u- 
cates  on  the  part  of  the  Presid-nt.  The  rule  was  early 
adopted  and  known  to  us,  and  the  urrangeinent  of  ihj 
number  of  counsel  was  accommodated  to  clie  rules.  If 
the  rule  shall  bo  enlarged,  all  of  us  >\  ould  ■«  ith  pleasiiio 
ta^e  advantage  of  the  liberality  of  the  Senate.  In  regard, 
how  ever,  to  the  arguments  of  six  against  four,  as  then' 
«  ould  I'C  the  odd",  »  e  naturally  mutt  feel  some  interest, 
partic.  lailv  if  all  our  opponents  are  to  speak  after  wo 
shall  have  concluded.  The  last  speech  hit  .crto  haj  beou 
made  in  beh  df  ot  the  President. 

]f  there  is  .any  vabn-  in  deuate,  it  ii  that,  when  it  begins 
and  is  a  controversy  bit.veen  two  sides,  each,  as  laiily  aa 
may  be,  shall  have  an  opportunity  to  know  and  reply  to 
the  arguments  of  the  other.  Now  the  present  rule  very 
propel  ly,  as  it  teems  to  mo,  and  r  holly  i!i  accerJauce 
v\  itu  the  precedents  in  all  matters  of  fuien.dc  debate,  re- 
quires that  the  m.auagers  .-hall  close  by  one  of  tneir  num- 
ber, and  that  the  cmnsel  for  the  i'rcsid  nt  shall  be  al- 
lowed to  speak,  and  that  the  second  man  igor,  appearing 
in  their  behalf,  sh  ill  close.  So,  if  th,- rule  sh.dl  be  e;.- 
larged,  it  would  rceni  especially  proper,  if  there  is  ti  :>o 
such  a  di  p  ii'ity  as  that  ut  six  against  loi.r,  th.it  an  e.|i.ally 
j.i.'t  ariau-iriueut  sh.iulii  he  mad.'  in  tlie  diHtril)  itioa  ol  tno 
argumejita  ot  toe  managers  and  for  the  Pro  ideiit. 

Senator  V»Tld.,lA.\lS  moved  to  lay  the  order  .and  tbo 
amendment  on  the  talile,  in  oi d T,  he  said,  to  have  a  tc.->t 
vote  as  to  "  helher  the  rule  should  be  enlarged. 

Senator  DKAivlO  raised  »  (|Uertiou  of  order,  that  in  th3 
Senate,  sitliiu'  for  the  trial  ol  an  impeachment,  tlureis  kio 
aurbontv  temove  to  l.iy  aproposiiiiu  on  tile  table. 

The  Chiet  -luitire  said  he  could  not  uudei  take  to  limit 
tho  Senate  in  itsiimde  of  deterniiniug  questions,  and  th.tt 
he  coneeivi  d  the   motion  to  lav  on  the  table  to  be  in  order. 

Senator  VVli^LlAMS  called  for  the  yeas  and  nays,  which 
were  ordered. 

The  Vote. 

The  vote  wa'  taken,  and  resulted— Yeas,  38 :  nays,  10 -aa 
folio  vs:— 

Vkas.— Messrs.  Ibiokalew,  Cameron,  Cattell,  Chandler, 
Cole,   Coukling,   Cuuucsa,   Corbett,    Cragiu,    Drake,    Kd- 
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tnnnfl!',  Ferry,  Fesscnden,  n.-irlfin,  Henderson,  Hendricks. 
Um^  ai  d,  Howe.  Johnson,  Morrill  (Mc),  Morg.in.  Morrill 
(Vt,y,  Morton.  Norton,  Patterson  (N.  H.),  Poineroy,  Ram- 
Bco,  KOS-.  shcnniin,  Stewart,  Smnner.  Thayer,  Tipton, 
Y-.m  Winkle,  'Winiftms  Wilson  and  Yates-38. 

Nayb.— Me'srs.  Anthunv,  Davis,  Di^am,  Doolitfle,  Fow- 
ler GrimeH,  McUreer  v.  Patterson  (Tcnn.),  Trumbull  and 
ViUev-lO.  '  ,   .J       .,     .  ,, 

So  the  order  and  amendment  were  laid  on  th«  table. 

Diiriug  the    vote,    Senator    ANTHONY  ftatcd    tli.it  his 

ih-aj^ue.    Mr.  Sprague,  was   called  away  by  telegraph  to 
uuii  the  death-bed  of  a  friend. 

General  Sherman  Kecnlled. 

Licntenant-General  W.  T.  Sherman  w  as  then  recalled 
to  the  Ktand.  ,        ,  .        , 

Qtrestion  bv  Mr.  ST.\NBER"V  —After  the  restoration  of 
Mr.  Stanton  to  the  War  Uliice,  did  you  form  an  opinion  as 
to  iiiiether  the  good  of  the  service  required  another  man 
in  that  office  than  Mr.  Stanton?        ,..„,. 

Mr.  BUTLER— Stay  a  moment.  We  object.  We  want 
the  ciuef  tion  reduced  to  writing. 

Mr.  ST.^NBERY  ?aid— I  am  perfectly  willing  to  reduce 
the  question  to  writing,  but  I  do  not  want  to  be  compelled 
to  do  so  at  th(.'  deuiand  of  the  learned  manager.  I  made  a 
eiuiilar  request  of  him  more  than  once,  which  he  never 
complied  « ith. 

Mr.  Bl'TLER— I  ask  a  thousand  pardons. 

The  Chief  .Justice  said  that  the  rules  required  questions 
to  he  reduced  to  \vritiug. 

Mr.  STANBEIiY  said  that  his  impression  was  that  that 
wa.-»  a  request  to  be  made  by  a  Senator,  and  not  by  one 
of  tbo  managers  or  one  of  the  couuBel. 

The  Chiet  Justice  directed  that  the  fifteenth  rule  ho 
read,  and  it  was  read  as  follows:- 

"All  motions  made  by  the  parties  or  their  counsel  shall 
be  «a.dre:^.-ed  to  tlu^  prci-iding  oiiicer,  and  if  he  or  any 
Senator -li:iU  reiHiire,  they  flriU  be  committed  to  writing 
and  rend  at  the  Secretary's  taljle." 

The  que.-<tion  having  been  reduced  to  writing  by  Mr. 
Stanbery,  w  as  read  as  follows  :— 

"After  the  rest^  r  ition  of  Mr.  Stanton  to  office,  did  you 
fomi  an  opinion  \\  hether  the  good  of  tlie  fervi'-e  required 
a  Secretary  of  War  other  than  Mr.  Stuuton.  and  if  bo,  did 
jrou  communicate  that  opinion  to  the  President!"' 

nir.  Binelintn  Objects. 

Mr.  BINGHAM  ohjected  to  the  question,  and  stated  the 
grounds  of  his  objection,  the  first  few  sentence!-  of  which 
^\  ere  inaudible  to  the  reporters.  When  he  did  becoiue  au- 
dible, he  was  under.-tood  to  say :— It  is  not  to  be  supposed 
for  a  moment  that  there  is  a  member  of  tlie  Senate  who 
c.an  eutevtaiu  the  opinion  that  questions  of  this  kind,  now 
pre.'cnted,  under  any  posfible  eircuuiftances  could  be  ad- 
mitted iu  anv  criminal  prosecution.  It  must  occur  to  the 
Senate  that  the  ordinary  test  of  truth  cannot  be  applii  d  to 
it  at  all ;  and  iu  saying  that,  it  has  no  relation  at  all  to  the 
truthfulness  or  veracity  of  the  witness.  But  tliere  is  no- 
tliius  on  which  the  Senate  can  pnrnounce  any  judgment 
wliatcver.  Is  the  Senate  to  decide  questions  on  the 
opinions  of  forty  or  fifty  thousand  men  as  to  what  might 
be  for  the  good  of  the  -ervice. 

The  question  involved  here  is  a  violation  of  a  law  of  the 
land.  It  is  a  question  of  f.sct  which  is  to  be  dealt  with  by 
witueKses,  and  it  is  a  question  of  law  and  fact  which  is  to 
be  dealt  w  ith  by  the  Senate.  .\ftiT  giving  his  ooinion,  aa 
is  proposed  by  the  question,  the  next  thine  in  ord'U-  would 
be  ilia  opinion  as  to  the  api>lic«tiim  of  the  law,  the  restric- 
tions of  the  law,  the  prohibitions  of  the  law.  Who  can 
aivppose  that  the  Senate  would  entertain  such  questions 
for  a  moment?  It  must  occur  to  the  Senate  that  by  ad  ipt- 
iug  such  a  rule  as  this,  it  would  be  impossible  to  liir.it  in- 
quiry or  to  end  the  investigation.  If  it  be  competent  for 
tiii.H  witness  to  give  his  'qiiuion.  it  is  equally  couifieteut  for 
forty  thousand  other  men  in  the  country  to  give  their 
opinions  to  the  Senate,  and  where  is  the  inquiry  to  end? 
\Vc  oiiieet  to  it  as  utterly  incompetent. 

Speech  of  lUr.  Stanbery. 

Mr.  3T.\NBERY— Mr.  (;hief  Justice  .and  Penator8:-If 
ever  there  was  a  ease  involving  the  question  of  intent,  and 
liow  far  acts  which  miaht  be  criminal  or  inditlerent,  or 
might  be  proper  and  actiiated  by  intent,  this  i^  that  case 
and  it  is  on  the  quc-tion  of  intent  that  we  propose  to  put 
thi.i  inquirv  to  the  witness.  [Mr.  Stanber.v's  habit  of 
speaking  \\  ith  his  back  to  the  court  added  much  to  the 
other  iiieonvc-nieuces  of  the  reporters  and  prevented  his 
b..-ing  properly  reported].  Witli  what  intent,  eiid  he,  did 
the  President  remove  .Mr.  Stanton?  The  managers  ray 
the  Intent  wad  ag  linst  the  public  good,  and  in  the  way  of 
usurpation  to  get  possession  of  the  war  oli;ce,  and  to  drive 
out  a  meritorious  otlicer,  and  put  in  a  tool  and  a  slave  iu 
his  place. 

On  that  question  what  do  we  propose  to  offer?  We  pro- 
pose to  show  that  tlie  .-eeond  ollieer  of  the  arm  v  feeling  the 
complications  and  dilliculties  in  which  tliat  oilice  was  sur- 
rounded by  the  restoration  ot  Mr.  Stanton,  formed  an 
opinion  that  the  good  of  the  service  reouired  it  to  be  filled 
m-  some  other  man.  Who  could  lie  a  better  judge  than 
that  distinguished  officer  now  upon  the  stand?  The  ma- 
nagers asked  what  are  his  opinions  more  than  any  other 
man's  opinion,  if  given,  merely  as  abstract  opinions.  We 
do  not  intend  to  give  them  .is  mere  alwtraet  opinions. 

The  gentleman  did  not  read  the  whole  cjueetion,  or  ho 
would  not  have  asked  that.  It  is  not  merely  what  opinion 
had  you.  General  Sherman ;  but,having  formed  an  opinion, 
did  yoij  communicate  to  the  President  that  the  good  of  the 
Bervice?*equir©d  Ms.  Stanton  to  leave  the  office,  and  re- 


quired some  other  man  to  be  put  in  his  place.  This  is  a 
communication  made  bv  General  Sherman  to  the  Presi- 
dent to  regulate  the  Pre.-idcnt's  conduct,  and  to  justify  it; 
indeed,  to  call  upon  him,  looking  at  the  good  of  the  service 
to  get  rid  of  in  some  w.ay,  if  possible,  of  this  confessed  ob- 
stacle to  the  good  of  the  service. 

Look  what  appears  in  Mr.  Stanton's  own  statement,  that 
Trom  the  I'Jtli  of  August,  1867,  he  has  never  seen  the  Presi- 
dent; has  never  visited  the  Executive  Mansion;  has  never 
snt  at  the  board  the  President's  legal  advisers,  the  heads 
of  deoartiuents,  are  supposed  to  be.  It  may  be  said  the 
ditferences  between  him  and  the  President  had  got  to  the 
point  that  Mr.  Stanton  was  unwilling  to  en  tlien-,  lest  he 
might  not  be  admitted.  Why,  he  never  made  that  attempt. 
Mr.  Stanton  s.ays  in  his  communicatiou  to  the  House  of 
Representatives  on  the  4th  of  March,  wlien  the  House  sent 
the  correspondence  between  the  President  and  General 
Grant,  that  he  not  onlv  had  not  seen  the  Presid;-nt,  but 
had  had  no  official  communication  with  him  since  the  lath 
of  August. 

How  was  the  army  to  get  along,  and  how  was  the  ser- 
vice to  b^  benefited  in  that  way.  Certainly  it  is  for  the 
benefit  of  the  service  that  the  President  should  have  in 
that  office  some  one  with  whom  to  advise.  What  has  the 
Secretary  of  War  become?  One  of  two  things  is  inr-vit- 
able:-He  is  either  to  run  the  War  Department  without 
anv  advice  of  the  Secretary,  or  he  is  to  be  removed  from 
olTc?.  The  Pre-ident  could  not  get  out  of  the  difficulty 
unless  by  humiliating  him.-elf  before  Mr.  Stanton,  and 
fending  a  note  of  apology  to  him  for  having  suspended 
him.  Would  j-ou  ask  him.  Senators,  to  do  that?  Now, 
when  you  are  inquiring  into  motives;  when  vou  consider 
the  provocation  that  the  President  has  had;  when,  beyond 
that,  you  .see  the  necessities  of  the  public  service;  when 
vou  sec  that  no  longer  could  there  be  anv  communication 
between  the  Secretary  of  War  and  the  President;  is  it  fit, 
I  ask.  that  the  service  shall  be  carried  on  in  that  way 
which  is  to  enable  the  Secretary  of  War  to  hold  on  to  his 
oilice,  and  become  there  a  mere  locum  tennnxf 

Then  ivhen  you  are  considering  the  conduct  and  inten- 
tion, and  the  matter  in  the  mind  of  the  President  in  tlie 
removal  of  Mr.  Stanton;  and  when  you  find  that  he  has 
not  only  been  advised  by  General  Sherman  that  the  good 
of  the  service  required  Mr.  Stanton  to  be  suspended,  and 
that  (Jeneral  Sherman  undertook  to  communicate  also  to 
him  the  opinion  of  (ieneral  Grant  to  the  same  purport; 
and  when  we  shall  foUou-  that  up  by  the  agreement  of 
those  two  distinguished  generals  to  go  to  Mr.  Stanton  .and 
tell  him  that  lor  the  good  of  the  service  he  ought  to  resign, 
does  it  not  show  a  reason  ivhv  this  evidence  bearing  upon 
the  question  of  intent  should  be  admi'ted? 

Now,  when  you  are  trying  the  President  for  motive, 
for  intention,  h  hether  he  acted  in  good  fairth  or  in  bad 
faith,  will  you.  Senators,  sh  it  out  the  views  of  thoio  two 
distiuguished  generals,  and  deelire  that  his  motive  was 
to  remove  a  faithful  officer,  and  to  get  some  tool  in  his 
place? 

Speech  of  General  Butler. 

Mr.  BUTLER— Mr.  President  and  Senators:— T  foresaw 
that  if  we  h.id  remained  in  session  vui  Saturd  ly  eviiiing 
lone  enough  to  have  finished  this  witness,  we  would  have 
got  rid  of  all  these  questiiuis.  I  foresaw  that  the  eil'ort 
woidd  be  renew  ed  again  in  some  form  to-d.av,  with  the  in- 
tent to  get  in  the  declarations  of  the  I'lesident,  or  to  the 
President;  and  no^v  the  proposition  is  to  ask  i  ieneral  Sher- 
man whether  he  did  not  form  an  opinion  that  it  was  ne- 
cessary that  Mr.  Stanton  should  bo  removed;  whetlier  t.ie 
good  ef  the  service  did  not  require  a  Secretary  (jf  War 
other  than  Mr.Stauton,  and,  if  so,  whether  he  did  not  com- 
municate that  opinion  to  the  President.  Well,  of  course, 
there  could  not  be  anv  other  Secretary  than  Mr.  Stanton, 
unless  Mr.  St.mton  resigned  or  lyas  removed.  It  will  bo 
necessary,  then,  to  a.ik  him  whether  he  indicated  his 
opinion  to  .Mr.  Stanton,  if  his  opinion  is  to  be  put  in  at  all, 
liccause— 

.Mr.  STANBERY-How  is  that? 

Mr.  BUTLER— How  long  is  our  patience  to  be  tried  in 
this  way?  I  am  very  glad  that  tho  Senate  has  been  told 
that  the.se  tentative  exiierimenis  are  to  go  on,  for  \yh.'it 
pur;iose.  Senators  themselyes  will  judge;  certainly  for  no 
ii'frul  purpose.  Now  it  is  is  said  that  it  is  necessary  to  put 
this  in,  or  else  that  counsel  cannot  defend  the  Presi- 
dent. Well,  if  they  cannot  defend  the  Presiileiit  without 
another  breacii  of  the  law  added  to  his  breaeli  of  the  law, 
then  I  do  not  see  the  neei-ssity  of  his  being  delende<l.  Tlu'y 
are  breaking  a  law  in  defending  him,  because  they  are  at- 
tempting to  put  in  testimony  which  h.as  no  relevancy,  no 
cogency,  no  competency.  Under  the  law  it  is  easy  to  test  it, 
ver3'  casy.after  you  have  let  this  question  go,  iu.  Senatorss 
if  you  « ere  to  do  so,  will  you  allow  me  to  ask  (JenerMl 
iSlierman  whetlier  he  had  not  come  to  an  equally  liriu  opi- 
nion tliat  it  was  for  the  good  of  the  sereiee  ami  tlie  good 
of  the  country  that  Mr.  Johnson  should  be  removed,  ihe 
learned  Attorney-General  sajs  that  General  Sherman 
came  to  the  opinion  that  the  "complications,"  as  he  called 
them,  in  the  War  Department,  required  that  pome  other 
person  than  Mr.  Stanton  should  occupy  the  oHice.  I  should 
like  to  ask  him  whether  he  did  not  think  that  these  com- 
plications required  the  removal  of  Mr.  Johnson? 

The  House  of  Representatives  havo  thought  that  these 
complications  could  be  got  over  by  the  removal  of  Mr. 
Johu.'ion.  Are  you  now  going  to  put  in  General  Shenuan, 
to  counterbalance  the  weight  of  the  opinion  of  the  House 
of  Representatives?  Is  the  President  to  be  relieved  of  .1 
wrong  intent  because  General  Sherman  thought  that  Mr. 
Stanton  was  a  bad  man,  and  that,  therefore,  it  was  for  tho 

5ood  of  the  service  to  put  Mr.  Stanton  out?    Is  the  Prert- 
eut,  I  eay,  to  be  held  innocent,  therefore,  in  putting  him 
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Otit?  Can  we  go  into  this  origin  of  his  opinion— I  speak 
wlioUv  without  reference  to  the  witnefs.  and  upon  general 
principles— we  would  have  to  ask  (Ti-neral  Shcrnmn  as  to 
hif  relations  with  Mr.  Stanton ;  whether  lie  quarreled  with 
him,  and  whether  tho^e  relations  did  not  make  him  think 
that  it  would  he  for  the  good  of  the  service  to  get  nd  of 
him?  ,    ^  i 

We  would  have  to  ask  him,  Is  there  not  an  unfortunate 
difficulty  between  you?  If  the  rfenate  will  allow  opinions 
to  go  in,  it  cannot  prevent  onr  fioiuir  into  the  variuu?  con- 
eiderations  which  produced  the?e  opinions.  It  is  a  kind  of 
inquiry  into  which  I  have  no  desire  to  enter,  and  I  prav 
the  Senate  not  to  enter  into  it,  for  the  good  of  the  country 
and  for  the  intcgritv  of  the  law. 

Another  question  would  he,  what  were  the  grounds  of 
General  .-Sherman's  oriuion>'?  We  should  have  to  go  fur- 
ther. We  should  have  to  call  as  many  men  upon  the  other 
side  as  we  could.  If  General  Sherman  U  put  in  as  an  ex- 
pert, we  would  liave  to  call  Gener.il  Sheridan  and  General 
George  H.  Thomas  and  General  Meade,  and  other  men  of 
equal  expertnesB  to  say  whether,  on  the  «  hole,  they  did 
not  think  it  would  be  better  to  keep  Mr.  Stanton  in? 

I  think  that  nothmgcan  more  clearly  demonstrate  the 
fact  that  this  evidence  cannot  he  nut  in  th.an  the  ground 
that  General  Sherman  is  an  e.\pert  as  an  army  officer.  If 
it  is,  we  will  have  army  officers,  who,  if  not  quite  bo  ex- 
pert, are  just  as  much  experts  in  the  eye  of  the  law  as  he, 
jind  the  struggle  will  be  on  which  side  the  «  eight  of  evi- 
dence would  be.  The  counsel  for  the  President  say  that 
tliey  offer  this  to  show  that  the  President  had  not  a  wrong 
Intent. 

There  bis  been  a  good  deal  said  about  intent— as  though 
intent  had  got  to  he  proved  by  soiuebody  swearing  that  the 
President  told  him  he  had  a  wrong  intent.-  That  seems  to 
be  the  proposition  here;  that  you  must  bring  some  man 
who  heard  the  President  sav  he  had  a  bad  intent,  or  some- 
thing equivalent  to  that.  The  question  before  you  is,  did 
Mr.  Johnson  break  the  law  of  the  l.iiid  by  the  removal  of 
Mr.  Stanton?  Then  tlie  law  supplies  the  intent,  and  eajg 
tliat  no  man  can  do  «  roug  intending  to  do  right. 

If  it  were  a  fact  that  Mr.  Stanton  should  liave  been  put 
Oiit,  would  that  justify  the  Pre-ideut  in  breaking  the  law 
cf  the  land  in  putting  him  out?  Shall  you  dn  evil  that 
good  niav  come?  Tlie  question  is,  not  whether  it  were 
better  to  have  Mr.  Stanton  out.  On  that  question  Sena- 
tors may  be  divided  in  opinion.  Tliere  are.  fnr  auglit  I 
know,  and  for  aught  I  care,  many  Senators  here  who 
tliink  it  would  be  better  to  have  Mr.  Stanton  out.  but  that 
is  not  the  questiou.  Is  it  right  that  the  law  of  the  laud 
ehould  be  broken  by  the  chief  executive  officer  in  order 
to  get  Mr.  Stanton  out? 

See  where  you  are  going.  It  would  be  admitting  justifi- 
cation for  the  President,  or  any  other  executive  officer,  to 
break  the  law  of  the  land,  if  he  could  show  that  he  did 
what  he  thought  was  a  g.iod  thing,  but  a  wicked  one. 

I  am  aware  that.execuuve  ofticers  liave  often  acted  upon 
that  idea.  Let  me  illustrate -.-Vou  Senators  and  the 
Hmise  of  Representatives  agrei-iug  together  as  the  Congress 
of  the  I'nited  States,  passed  a  law  that  no  man  sboi.ld  hold 
o^'-cp  in  the  Southern  States  who  could  not  take  the  oath 
of  loyaIt\'. 

1  am  aware  that  the  President  of  the  United  States  put 
men  into  othce  v  ho  could  not  take  that  oath,  and  at- 
tempted to  justify  that  before  the  Senate  and  before  the 
House,  on  the  ground  that  he  thought  he  was  doing  the 
best  thing  for  the  service.  That  was  a  broach  of  the  law, 
and  if  \>  e  had  time  to  f  How  out  the  innuraeralile  things 
he  has  done  in  that  way  and  brought  them  before  the 
Senate,  we  could  have  sustained  articles  of  impeachment 
npon  them.  One  other  thing  I  desire  to  call  your  atten- 
tiunto.  We  have  heard  liow,  over  and  over  again,  tliat 
Mr.  Stanton  would  not  have  a  seat  in  the  Cabinet  Council 
fiince  .A.ugu-:t  12.  1x67. 

Whose  fault  was  that?  He  attended  every  meeting  up 
to_  within  a  week  of  August  12.  He  did  his  duty  up  to 
vithin  a  week  of  the  lith  of  August,  and  he  was  then  sus- 
pended until  the  13th  of  January,  and  when  he  came  back 
into  office  it  was  not  for  the  President  to  humble  himself, 
but  it  was  for  the  President  to  notify  Mr.  Stanton,  at  the 
head  of  the  War  Department,  to  come  and  take  his  seat  in 
the  Cabinet,  but  that  notification  never  came.  It  was  not 
for  Mr.  Stanton  to  thrust  himself  upon  the  President,  but 
it  was  for  him  to  go  when  he  understood  that  his  presence 
would  be  welcome ;  but  it  is  put  forward,  as  if  the  countrv 
could  not  go  on  without  a  Cabinet  Board,  and  the  learned 
counsel  has  ju^t  tuld  us  that  it  was  a  constitutional  board. 

On  tliat  I  want  to  take  isane  once  for  all.  Senators,  it  is 
an  unconstitutional  board.  There  is  not  a  word  in  the 
Constitution  ahout  a  Cabinet  or  about  a  board.  The 
learned  gentlemen  have  told  us  that  a  board  was  almost  a 
ehield  for  the  President,  and  there  has  been  an  attempt  br 
some  of  the  late  President's  friends  to  get  tliis  boari 
around  them  to  shield  them  from  the  consequences  of  tlieir 
acts.  The  Constitution  says  that  the  heads  of  departments 
may  be  called  upon  in  reference  to  their  resneeiive  offices 
to  give  opinions  in  writing  to  the  President, "and  the  rule 
of  the  early  Presidents  was  to  call  upon  Cabinet  officers 
for  their  opinions  in  writing. 

I  have  on  my  table  hero  an  opinion  in  writing,  given  bv 
Thomas  Jefferson  to  Wa.-hiugt.^n,  atjout  bis  right  to  ap- 
point ambassadors.  Heads  of  departuieuts  are'not  to  sit 
down  and  consult  with  the  the  Presiil<uit ;  thi-varenot 
to  have  (.'abinet  counsels;  that  is  an  as-uunuiiui  of  ex- 
ecutive puwer,  which  has  grown  up  little  bv  little,  formed 
upon  the  cabinets  of  the  old  world,  fhe  frnmers  of  the 
Constirntic.u  well  knew  that  from  the  Cabinet  eoiiusel^  iu 
Knglau.l  came  that  celebrated  word  '"cabal,"  which  has 
bPeu  t.i.-  synounn  of  all  that  is  r\  il  in  r.ilitical  combi- 
nations from  that  tiiuo  to  this,  and  it  was  njt  mere  eapri- 


ciousness  on  tlieir  part  that  they  required,  not  that  tHerg 
should  be  verbal  consultations  semi-weekly,  aud  that 
secret  conclaves  might  be  held,  but  that  there  sliould  Ba 
written  opinions  asked  and  given. 

Think  of  it.  Picture  to  yourselves.  Senators,  PresidBnt 
Johnson  and  Lorenzo  Thomas  iu  Cabinet  consultation  m 
shield  the  President,  and  of  Lorenzo  Thomas  stating  n> 
him  that  it  was  for  the  good  of  the  service  that  he  shoutcl 
be  appointed.  If  they  have  a  right  to  put  in  one  Cabinet 
officer  they  have  a  right  to  put  in  another.  If  they  ha^ 
a  right  to  put  in  the  opinion  of  one  Attorney-General,  w;t(D 
is  not,  by  the  way,  a  Cabinet  officer,  or  if  they  liavija 
right  to  put  in  the  opinion  of  one  head  of  a  department 
they  have  a  right  to  put  in  another.  If  permanent,  then 
temporary.  If  temporary,  then  ad  mter?7/i.  Therefore^I 
find  no  dereliction  of  duty  on  the  part  of  Mr.  Stanton  m 
not  attending  the  Cabinet  councils. 

Let  them  show  that  the  President  has  ever  asked  fTnm 
Mr.  Stanton  an  opinion,  in  writing,  as  to  the  duties  of  ti^ 
department,  or  that  he  has  ever  sent  an  order  to  him  whica 
he  has  disobeyed,  and  that  will  show  a  reason ;  but  Ipray 
the  Senate  no't  to  let  us  go  into  the  regions  of  opinion,  j 
have  taken  this  much  time.  Senators,  because  I  think  it 
will  save  time  to  come  to  a  right  decision  on  this  question. 

This  case  is  to  be  tried  by  your  opinion,  not  bv  tho 
opinion  of  anvbody  whether  Mr.  Stanton  was  a  good  o'rS 
bad(ifficer.  It  is  to  be  tried  upon  the  opinion  whetlier  tlis 
President  broke  the  law  in  removing  Mr.  Stanton,  and,  Ue 
must  take  the  consequences  of  that  breach  of  the  law. 

It  Is  said  th.at  he  broke  the  law  in  order  to  get  the  niattCT 
into  court.  I  agree  in  that,  and  if  his  counsel  is  correct  M 
to  the  character  of  tlie  Senate,  the  President  h n  got  tSo 
matter  into  court,  where  he  will  have  the  benelit  of  law. 

Proposition  from  Senator  C'onkliiis> 

Senator  COXKLIXG  submitted  the  following  prot>?^ 
tion  iu  writing :— Do  tlie  counsel  for  the  respondent  offer  at 
this  point  to  show  by  the  witness  that  he  advised  the  Pre- 
sident to  remove  Mr.  Stanton  in  the  manner  adopted  by 
the  President,  or  merely  that  he  advised  the  Pre^ident  ro 
designate  for  the  action  of  the  Senate  some  person  olBer 
than  Mr.  Stanton? 

Why  the  Liieutenant-General  is  Introduced. 

Mr.  EVARTS  rose  and  eaid:-Mr.  Chief  Justice  and 
Senators:— I  do  not  propose  to  discuss  the  constitutional 
relations  of  the  Pre-ident  of  the  I'nited  States  with 
his  Cabinet,  nor  do  I  propose  to  enter  into  the  considera- 
tion of  the  merits  of  the  case,  as  it  shall  be  presented  on 
final  argument.  If  the  accusations  against  the  President 
of  tlie  United  States  on  which  he  is  on  trial  here,  and  tho 
conviction  on  which  must  result  in  his  deposition  from 
his  great  office,  turned  only  on  the  mere  question  of 
whether  the  President  has  been  guilt.v  of  a  formal  viulfc. 
tion  of  a  statute  law,  which  might  subject  iiim,  if  ir»- 
dieted  for  it,  to  a  fine  of  si.x  cents  oriraprisonuieut  for  tea 
days,  there  might  be  some  reason  for  those  technical  oby<v 
tions,  but  I  think  that  the  honorable  manager  (.Mr.  WlV 
liams)  who  so  eloquently  and  warmly  pre  sod  upon  your 
con.«ideration  to-day  that  the  case  of  Warren  Hastings 
was  nothing  compared  to  this,  was  rather  a  little  out  of 
place,  if  tlie  trial  is  to  turn  on  the  mere  formal  technical 
iufraction  of  the  Tenure  of  Office  act. 

N'dw,  .Mr.  Chief  .lustice  and  Senator^,  you  cannot  fail  to 
see  that  General  Sherman  is  not  called  here  as  an  expert 
to  give  an  opinion  whether  Mr.  Stanton  is  a  good  Secretary 
of  War  or  not.  He  is  not  called  here  as  an  expert  to  assist 
your  judgment  in  determiniug  whether  or  not  it  was  for 
the  public  interests  that  .Mr.  Stanton  should  be  removed, 
in  the  sense  of  deterniiuing  whetlier  this  form  of  removal 
was  legal  or  not.  Ue  is  introduced  here  as  the  second  in 
comniaud  of  the  armies  of  the  United  States,  to 
show  an  opinion  on  his  part  as  a  military  man, 
aud  in  that  position,  that  the  military  eervi^ 
required  that  a  Secretary  Should  take  the  place  of  >ts. 
Stanton  whose  relations  to  the  sjrvico  and  to  the 
Commander-in-Chief  were  not  such  as  those  of  Mr.  Stai>- 
ton  were,  aud  that  that  opinion  was  c  jnimunicated  to  the 
President;  and  we  shall  enlarge  the  area  by  showing 
that  the  opinion  was  concurred  in  by  other  competent  mf- 
litary  authorities.  And  now,  if  the  President  of  fhe  United 
States,  when  brouglit  on  trial  before  a  court  of  impcaclv 
ment,  is  not  at  liberty  to  show  that  the  .acts  which  are 
brought  in  question  .as  against  the  public  interest,  and  aa 
being  done  with  a  bad  motive,  to  obstruct  the  law  and 
disturb  the  public  peace,  if  I  say  he  cannot  sliow 
in  his  defense,  that  in  the  judgment  of  those  mo.-st 
competent  to  think,  most  competent  to  advise,  most 
responsible  to  the  countrv,  in  every  sense,  for  their 
opinion,  and  their  advice,  how  is  he  to  defend  hii.nr 
self?  We  propose  to  sliow  that  he  was  furnished  with 
those  opinions  aud  suppnrted  by  those  opiniiuis.  Now, 
Senators,  reflect;  you  are  takin,^  part  in  a  solemn  Iransao- 
tion,  which  is  to  eflect,  if  your  judgment  be  unfavorable,  a 
removal  of  the  Chief  Magistrate  of  the  nation  fov  some  at- 
tempts which  he  has  made  against  the  public  welfase, 
with  bad  motivesand  for  improoer  purjioses. 

We  olTer  to  show  you  that  on  consultation,  and  delibcriv 
tion,  and  advice  from  those  who,  unconnected  with  any 
matters  of  per'onal  or  political  controversj",  occupied  solely 
by  their  position,  their  duty  aud  of  that  to  their  counri'y 
enacted  and  desired  to  accompli-h  the  cliange.  Wc  ca1>- 
uot  prove  everything  at  once ;  nor  is  it  a  criticism  upon  t'la 
testimonv  just  excluded  that  it  does  not  itself  prove  all ; 
but  if  it  should  be  foUo-v,.,!,  as  it  -.vould  be.  by  evidence,  ot 
equal  authoritv  and  ivi'iglit.  and  b.v  eiforts'if  tu.-  I'ro?uU-«t 
or  authority  to  make  <'lfi>rts  given  bv  the  Pre  i  buit.  to  su- 
cure  acbaiige  iu  the  e  introl  ,if  that  office,  wli:ch  the  ser- 
vice of  thu  country  then  demanded,  wo  shall  show  yuu, 


IMPEACHMENT   OF  ANDREW  JOHNSON. 


131 


by  an  absolute  negator,  that  this  intention,  this  motive— 
the  public  injur}',  so  vehemently  and  so  pertinaciouply 
imputed  in  the  course  of  the  argument— did  not  exist  at 

all. 

Equal  Justice. 

Mr.  BINGHAM  arose  to  reply,  and  was,  as  usual,  for  the 
fim  sentence,  entirely  inaudible  in  the  reporteri?'  gallery. 
He  went  on  to  say,  the  aiigeestion  innde  by  the  honorable 
Senator  from  Nevr  York  (Mr.  Conklmg)  shows  the  utter 
incompetency  and  absurdity  of  the  proposition.  It  \vas> 
whether  counsel  for  ttie  President  propose  to  ask  a  witness 
whether  he  advir^ed  the  removal  of  the  Secretary  of  War 
in  the  mode  and  manner  in  which  the  President  did  re- 
move him,  or  attempted  to  remove  him?  Is  there  an\-  one 
here  bold  enough  to  say  that  if  the  witness  had  formed  .m 
opinion  against  the  Icg.ility  of  the  propositi  m.  and  had  so 
expressed  himself  to  the  President.  itjvrouM  be  competent 
for  us  to  introduce  sucli  matter  in  evidence? 

The  reason.  Mr.  (Jhief  .Justice,  why  I  arose  notv,  is  that 
I  might  notice  the  reply  in  the  utteranees  of  the  g'^ntle- 
luan  who  has  just  taken  his  seat  (Mr.  Evarts),  and  wlio 
has  enunciated  here  the  extraordinary  opinion  that  the 
rules  of  evidence  which  would  govern  in  a  court  of  justice, 
in  the  prosecution  of  a  beggar  arrested  in  your  streets  for 
a  crime,  punishable  with  fine  or  five  hours  of  imprison- 
ment, are  not  the  rules  of  evidence  which  would  hold  good 
when  you  come  to  prosecute  the  Chief  Magistrate  of  the 
nation.  The  American  people  will  entertain  no  opinions  of 
that  sort,  nor  will  the  Senate.  We  have  the  same  rules  of 
justice  and  the  same  rules  of  guidance  for  the  trial  of  the 
President  of  the  United  Sf.ates,  as  we  have  for  the  trial  of 
the  most  defenseless  or  weakest  of  our  citizens. 

Mr.  EVAKTS— The  honorable  managers  will  allow  me 
to  say  that  the  only  illustration  I  used,  was  that  of  an  iu- 
d'Ctment  against  the  Chief  Magistrate  on  trial  before  a  po- 
lice court. 

Mr.  BINGHAM— I  supposed  ra.vself  that  when  the  gen- 
tleman made  use  of  the  remark,  he  intended,  certainly,  to 
have  the  Senate  understand  tliat  there  was  a  different 
rule  of  evidence  and  of  administration— of  justice,  in  the 
prosecution  of  an  indictment  where  the  penalty  was  six 
cents,  from  that  which  should  prevail  in  the  prosecution 
of  the  President. 

Mr.  EV.\liTS— ^VTion  the  issues  are  different,  the  evi- 
dence will  be  different.  It  does  not  depeud  on  the  dignity 
of  the  defendant. 

Mr.  BINGHAM— It  is  very  difficult  to  see  how  the  gen- 
tleman can  escape  from  the  dilUoulty  by  making  the  re- 
mark that  he  supposed  the  President  to  be  under  prosecu- 
tion. It  is  a  very  grave  question  whether  tlie  Presid  nt  of 
the  United  States  can  be  prosecuted  for  an  iudictaljle  of- 
fense before  his  impe.ichmenf ;  but  I  do  not  stop  to  argue 
that  question  now  ;  1  do  not  care  who  ia  prosecuted  on  an 
indictment,  whether  tlie  President  or  a  beggar,  the  same 
rule  of  evideuco  applies  to  each.  I  do  not  care  who  is  im- 
peached, whether  it  be  the  President  of  the  I'nited  Stat  s 
or  the  lowest  civil  oflicer  in  tlie  service  of  tlie  L'nit^-d 
States,  the  same  rnle  of  evidence  olitains.  Only  the  com- 
mon law  maxim,  that  where  an  offense  is  charged  which 
is  unlawful  in  itself  and  which  is  proved  to  liave  been 
committed,  as  I  venture  to  sav,  liave  been  proved 
in  respect  to  all  of  these  articles.  The  Ia.w  itself  declares 
that  the  intent  was  criminal,  and  it  is  for  the  ac- 
cused to  show  justification.  That  is  the  language  of 
the  books:  I  so  re  id  it  in  the  voliime  before  me.  The 
legalit.v  of  the  President's  conduct  is  not  to  be  solved 
by  opinions  of  the  wituesnes  but  by  the  judgment  of 
the  Senate,  to  the  exclusion  of  any  other  trifiunal  of 
earth,  for  so  it  is  written  in  the  Constitution.  The  law 
and  the  judges  of  the  law  will  determine  whether 
the  act  was  unlawful.  Opinions  of  third  partiss,  al- 
though ever  so  often  offered  and  expressed,  cannot 
make  an  unlawful  act  lawful,  and  cannot  ged  rid  of 
the  intention  which  the  law  itself  necessarily  attaches  to 
the  commission  of  an  unlawful  act.  Well,  say  the  gentle- 
men again,  the  President  ha?  taken  the  advice  of  an  hon- 
ored and  honorable  general.  The  Constitution,  as  the 
Senate  well  knows,  indicates  who  shall  be  the  President's 
advisers  in  such  a  case  as  this,  the  removal  of  the  head  of 
a  department.  That  Constitution  expressly  declares  that 
he  may  appoint  and  thereby  necessarily  remove  an  in- 
cumbent by  and  with  the  advice  and  consent  of 
the  Senate.  The  tenure  of  oflice  act  following 
the  Constitution,  provides  further  that  ho  may 
for  Bufticient  reasons  to  him  appearing,  suspend  an  incum- 
bent  and  take  the  advice  of  the  Senate,  laying  the  facts 
before  the  .Senate,  and  tlie  evideuco  on  whieii  he  acted, 
whether  tlio  suspension  should  he  made  abiolute.  The 
President  did  take  the  advice  of  the  Seiiatc,  and  did  sus- 
pend this  ollicer,  whose  removal  he  novv  undertakes  to 
prove  the  public  service  required.  He  sent  it  to  the  Senate 
and  the  Senati-,  as  his  constitutional  adviser,  acted  upon 
it,  and  gave  him  notice  that  it  advised  him  not  to  attempt 
an.v  further  interference  with  the  Se:'retary  f(ir  the  De- 
partment of  War.  The  Senate  eave  him  no:ice 
that  under  the  law  ho  must  not  go  a  step  furthiT,  and 
thereupon  ho  falls  back  upon  his  reserved  rights,  and  un- 
dertakes to  defy  the  Constitution,  to  defy  the  Tenure 
of  Oflice  act.  to  di'fy  the  Senate  and  to  remove  the  Secre- 
tary of  War,  and  make  an  appointment  of  anotlier  in  his 
place  without  the  advice  and  consent  of  tlie  Senate.  Ex- 
cept such  outsiders  as  he  choses  to  call  into  his  counsel 
now,  he  under. akes  to  justify  his  acts  ti.v  having  witnesses 
to  swear  to  their  opinions.  We  protest  against  in  the 
name  of  the  Constitution;  we  protert  against  it  in  tlio 
name  of  the  laws  enacted  in  pursuance  of  the  (Joustitu- 
tion:  and  we  protest  against  it  iu  the  name  of  'hat  great 
people  whom  we  tliid  dajr  represent,  whose  rights  have 


been  outrageonslv  betraved.  and  who  are  now  being  au- 
daciously defied  before  tliis  tribunal. 

The  Senate  proceeded  to  vote  by  \-eaB  and  nays  upon  the 
admission  of  the  iiuestion,  as  follows  :— 

".A.f'ter  the  restoration  of  Mr.  Stanton  to  oflice.  did  ,vou 
form  an  opinion  whether  the  good  of  the  service  reiiuired 
a  Secretary  of  War  other  than  Mr.  Stanton,  and  if  so,  did 
you  communicate  that  opinion  to  the  President?" 

The  Final  Vote. 

The  vote  resulted,  yeas,  15 ;  nays,  35,  as  follows  :— 
Yeas.— Messrs.  Anthony.    Bavard,    Biick:ilew.    Dixon, 
Doolittle,  Fowler,  Grimes,  Hendricke,  .Jolinson,  McCreery, 
Patterson  (Tenu.),  Ross,  Trumbull,  Van   Winkle,  Vickera 

Nats.— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Confe- 
ling,  Conness,  Corbett,  Cragin,  Davis,  Drake.  Edmunds 
Ferrv.  Fessenden.  Freliiighuvsen,  Harlan.  Hendersoh, 
Hoivard.  Harris.  Morgan,  Slorrill  (Me.),  Morrill  (Vt.).  Moii 
ton.  Norton,  Nye,  Patterson  (N.  H.),  Po-.neroy,  Hamse* 
Sherman,  Stewart,  Thayer,  Tipton,  Willey,  WilliawS, 
Wilson  and  Yates— 35. 

So  the  question  was  not  admitted. 

Another  Mooted  Question. 

Senator  JOHNSON  proposed  to  «sk  the  witness  the  &>• 
lov.ing  question  :— 

"Did  you  at  any  time,  and  when,  before  the  Presideijt 
gave  the  order  for  the  removal  of  Mr.  Stanton,  as  tfe;;i''e- 
tar.v  of  War,  advise  the  President  to  appoint  some  othe? 
person  than  Mr.  Stanton?" 

Mr.  BUTLEIi-I  have  the  honor  to  object  to  the  qifpa. 
tion.  as  being  leading  in  form,  andas  being  covered  by  tHb 
decision  just  made. 

Mr.  EVARTS— An  objection  to  a  question  as  leading  ta 
form  cannot  be  made  when  the  question  is  put  by  a  mci»- 
ber  of  the  court. 

Senator  DAVIS  inquired  whether  one  of  the  manaeers 
or  of  the  counsel  for  the  defense  could  interpose  an  objt!o- 
tion  to  a  question  put  by  a  member  of  the  court. 

Mr.  Butler  Sustained. 

The  Chief  Justice  ruled  that  the  objection  must  be  mado 
by  a  member  of  the  court 

Senator  DRAKE  renewed  the  objection. 

The  Chief  .Justice  said  the  oulv  mode  in  which  thp 
question  can  be  decided  is  to  rule  whether  it  is  admissibS 
or  inadmissible.  The  question  of  the  Senator  from  Mary- 
land has  been  proposed  unquestionablv  in  good  faith,  and 
it  is  for  the  Senate  to  determine  whether  the  question 
shall  be  addressed  to  the  witness  or  not.  The  vote  was 
taken  by  yeas  and  nays,  and  resulted— yeas,  18 ;  nays,  32, 
as  f)Uows:  — 

Yk  vs.— Messrs.  Anthony.  Bayard,  Buck,alew,  Dixon, 
Doolittle,  Edmund  J,  Fessenden.  Fowler,  Grimes,  Hendcp- 
S'Ui,  Hendricks,  .Tohnsfm.  McCreery,  Patterson  (Teun,), 
Eo-s.  Trumbull,  Van  Winkle,  V'iekerfi- 18. 

N.WK— Messrs.  Cameron,  Cattell.  Chandler,  Cole,  Con{>. 
line,  t;ouneas,  (Jorbett,  Cragin,  Davis,  Drake.  Ferry,  Frf> 
liughuvsen,  Ilirlan.  Howard.  Howe.  Morgan,  Morrill 
(Me.).  MorrilUVt.).  Morton,  Norton.  Nye.  Patterson  (_:^ 
H.),  Pomerov,  Ramsey,  Sherman,  Steivart,  Thayer,  Tip" 
ton,  Willey,  "Williams,  Wilson.  Yates— 32. 

So  the  question  was  excluded. 

Senator  Sumner,  though  in  his  seat,  did  not  vote  on 
either  of  the  last  two  questions. 

The  Chief  Justice  asked  the  I're^ident's  counsel  whether 
thev  had  anv  further  questions  to  iimpose  to  the  witne^is. 

-Mr.  ST.\NBERY  replied  that  thev  had  not. 

The  Chief  Justice  then  inquii  ed  of  the  managers  w'hethor 
thev  proposed  to  cross-examine  General  Sherman. 

.Mr.  BINiJH.VM  replied  that  they  had  no  questions  to 
ask  the  witness. 

The  Chief  .Justice  inquired  whether  the  counsel  for  the 
President  ^ould  require  General  Sliermaa  to  be  agaiu 
called. 

Exit  Sherman. 

Mr.  Stanbcry  stepped  up  to  General  Sherman  and  had  a 
brief  C'lnversatiim  with  him.  and  .\Ir.  Butler  also  stei)p  -d 
up  aud  liad  a  conversation  with  (ieneral  Sherman.  Whilo 
they  were  conversing,  the  Senate,  on  motion  of  Senator 
Cule.  at  five  miuutes  past  two  o'clock,  took  a  recess  lor 
fifteen  uiiuutea. 

Testimony  of  K.  J.  Meiss. 

After  the  recess,  U.  J.  Meigs  was  call  d  and  sworn  on  bo- 
half  of  the  Presidi/nt,  and  examined  bv  .Mr.  S  I'A.NliERV. 

y.  Whatolii'-e  do  you  hold?  A.  Clerk  of  the  Suproiiie 
Court  of  the  District  of  Columbia. 

Q.  <  lerk  of  tliat  court  in  Fcbruarj^last?    A.  Yc».  sir. 

t^.  Have  you  with  you  the  affidavit  and  w.arrant  under 
which  I..orenzo  Ihomaa  was  arrested?  A.  Yes.  sir  (piu- 
ducing  papers). 

l^.  'hie  original  paper?    A.  The  original  p.apcr. 

Q.  Di'i  you  affix  the  teal  of  the  court  to  the  appointment? 
A.  I  did. 

Q.  On  what  day?    A.  On  the  22d  of  Feb-uary  last. 

U.  At  what  hour  of  the  dav?  A.  It  was  between  tn» 
anil  tiiree  o'clo  k  nn  the  morning  ■>(  that  day. 

(J.  At  what  pla-e?    A.  At  the  t'lerk's  office. 

i}.  Who  brought  thai  warrant  to  you?  A.  I  don't 
know  the  gentleman  who  brought  it  to  me;  ho  s-id  he  waa 
a  member  of  (,'ongresj. 

Mr.  PILE  (Mo.i-O.  He  brought  it  to  your  house  at  that 
hour  of  the  morning?    A.  Yea,  sir. 

Q.  And  vou  went  then  to  the  Clerk's  oEfico?  A.  I  went 
to  the  Cltiik's  odico  and  a£&xud  the  seal. 
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Q.  To  whom  did  you  deliver  tho  warrant.  . 

Mr.  I'lLE-Q.  Tlie  Maralial  was  not  tliere  at  that  tune? 
A.^'o,  Sir. 

J.  Ilstve  vou  got  the  warrant  thnro?    A.  Yes,  sir. 
.  Did   vou   bring   the    afTidavit   upon    which    it    wag 
uded,  ordid  you  get  that  afterwards?    A.  I  believe  I 
have  got  all  tlio  papers,  . 

^,.  l!i  that  the  alildavit  (showing  paper)?    A.  That  is  the 

Mr.  I'.UTLER.  [After  examining  the  pnper.]  Mr.  Prcsi- 
fleut,  before  tlie  counsel  for  the  I'rc^ident  olfer  the  aftida- 
Yit  and  warrant  in  evidence.  I  would  like  to  ask  the  wit- 
r.e6.s  a  question,  if  it  is  in  order.  [To  the  witness.]— U. 
You  say  vou  affixed  the  seal  about  two  o'clock  in  the 
morning,  if  I  understand  you?  A.  Between  two  and  three 
o'clock  iu  the  morning.  ,    j     iu   *       »    t 

Q.  Yoli  were  called  upon  to  get  up  and  do  that.     A.  1 

Q.  And  in  a  case  where  a  great  crime  is  committed,  and 
wtienit  i,.  necessary  to  stop  the  further  progrecs  of  tJje 
crime,  that  i;^  not  unusual.  A.  Where  it  was  necessary  to 
prevent  a  crime,  I  have  done  the  same  thing,  in  habeas 
conius  eases  and  in  one  replevin  case,  I  think. 

(J.  Where  it  is  a  matter  of  consequence,  do  you  do  that? 

Q.  It  is  nothing  unusual  for  vou  to  do  that  in  each  case  ? 
A.  It  is  unusual ;  I  have  done  it. 

BvMr.  STANI5KRY— Have  vou  been  often  called  upon 
to  do  it  ?    A.  Only  in  extreme  cases. 

Mr.  BUTLER— I  have  the  honor  to  object  to  the  war- 
rant and  .aflidavit  of  Mr.  Stanton.  I  do  not  think  that  Mr. 
Stanton  can  make  testimony  against  the  Tre-idcnt  or  for 
him  bv  any  affidavit  he  can  put  in  any  proceeding  between 
him  and  Lorenzo  Thomas.  I  do  net  think  the  warrant  is 
relevant  to  this  case  in  any  form.  The  fact  that  Thomas 
•was  arrested  can  be  shown,  and  that  is  all.  The  affidavit 
upon  which  he  was  arrested  is  certainly  r^  ;)i^cra<irt-9. 
That  is  a  matter  between  Thomas  and  the  I'lesident,  and 
this  is  between  Thomas  and  Stanton;  and  in  no  virw  is  it 
pertinent  or  relevant  to  this  case,  or  competent  in  any 
lorm,  BO  far  as  I  am  instructed. 

Another  Lcgnl  Discussion. 

Mr.  EVARTS— Mr.  Chief  .Justice,  the  arrest  of  General 
Thomas  has  been  shown  in  the  testimony,  andthev  argue, 
I  think,  in  their  opening,  the  intention  to  use  force  to  take 
pos.-'esi:ion  of  the  War  Office.  We  now  propose  to  show 
what  that  arrest  was  in  the  form  and  substance  by  the 
authentic  documents  of  it,  through  the  warrant  and  the 
affidavit  on  which  it  was  based.  The  allidivit,  of  course, 
does  not  prove  the  facts  stated  in  it,  but  the  proof  of  the 
affidavit  ^hows  tlie  fact  upon  whicli,  as  a  judicial  founda- 
tion, the  warrant  proceeded.  We  then  propose  to  follow 
this  opening  by  showing  how  it  took  place,  and  how  the 
eil'orts  were  made  iu  behalf  of  General  Thomas,  by  habeas 
corpus,  to  force  the  question  to  a  determination  in  the  »u- 
premc  (Jourt  of  the  United  States. 

Mr.  HITLER— I  underst.'^nd,  if  this  affidavit  goes  in  at 
all,  it  is  then  evidence  of  all  that  is  stated,  if  they  have  a 
right  to  put  it  in. 

Mr.  E  VAUT8— You  have  a  right  to  your  own  conclusions 
frcna  it. 

Mr.  BUTLER-Not  from  the  conclusions;  hut  I  think 
mtthing  more  clearly  shows  that  it  cannot  be  evidence  than 
that  fact.  Now  this  was  not  an  attempt  of  the  President  to 
get  this  matter  before  the  court;  it  was  an  a' tempt  of  Mr. 
Stanton  to  protect  hiuiselffrom  violence  which  had  been 
thre.atencd  before.  This  was  made  at  night,  if  ive  ra.ay  j  udge 
from  the  evidence  of  the  threats  m-ub-  to  Wilkoson  aud 
Burleigh,  and  the  threats  made  at  Willard's  Hotel;  being 
informed  of  it,  he  did  not  know  at  what  hour  this  man 
might  bring  his  masqueraders  upon  him,  and  thereupon  he 
tri.'d  to  protect  himself.  How  that  relieves  the  President 
froui  crime,  because  Stanton  arrested  Tliomas,  or  Thomas 
arr<N"ted  Stanton,  is  more  than  I  can  see.  Suppose  Stanton 
had  not  arrested  Thomas,  would  it  show  that  i  he  I 'resi- 
dent is  not  guilty  here?  Suppose  he  did  arrest  him,  does  it 
show  that  he  is  guiltv?  Is  it  not  res  intft-  alia.'i—acU  done 
by  other  parti</8!'  Wo  only  adverted  to  the  arrest  to  ahow 
what  effect  it  had  upon  his  crime. 

Mr.  EV.^RTS- It  h.aa  already  been  put  in  nroof  by 
Gener.il  Thomas  that  he  went  to  the  court  upon  this  ar- 
rest. He  saw  the  President,  and  he  told  him  of  bi-i  arrest, 
and  th.at  the  Pre.^ident  immediately  replied  that  that  was 
as  he  wished  it  to  be.  The  questi m  in  the  court  now.  I 
propose  to  show  that  this  is  the  question  that  was  in  the 
court,  to  wit,  the  question  of  the  criininalitv  of  a  person 
accused  under  this  Civil  Tenure  act,  aud  1  then  propose 
to  sustain  the  answer  of  the  President,  and  also  the  sin- 
cerity and  siibstauee  of  this  statement,  already  in  evi- 
dence, that  tliij  proceeding,  having  been  commenced,  as 
it  was,  by  Mr.  Stanton  againnt  General  Thomas,  was 
immediately  taken  hold  of  as  the  speedie't  and  most  rapid 
mode  through  a  habeas  corpus,  in  which  the  President  or 
General  Thomas,  acting  iu  that  bi'half,  would  be  the  actor, 
in  order  to  bring  at  once  before  the  Supreme  ( 'o.irt  of  the 
district  the  question  of  the  validity  of  his  arrest  and  con- 
fincment  under  an  act  claimed  to  be  uncouHtitutional, 
wMh  au  immediate  opportunity  of  appealing  to  the  Su- 
preme Court  of  the  United  States  then  iu  uession,  from 
which  at  once  there  coiUd  have  been  obtained  a  determi- 
natjmofthe  question. 

Jlr.  BUTLER— Whenever  that  is  proposed  to  be  shown, 
I  propose  to  show  that  Thomas  wag  discharged  from 
arrest  upon  motion  by  his  own  counsel,  and,  therefure,  the 
Senate  will  Ix;  traveling  into  the  question  of  various  facts 
taking  place  iu  another  court.  I  have  not  yet  heard  any 
of  tl'O  learned  eoun-el  say  tint  this  does  not  come  within 
the  rule  of  res  inUr  alias  facts  done  between  other  parties. 


Mr.  EVARTS-I  did  not  think  it  necessary. 

Mr.  BUTLER— Perhaps  that  would  be  a  good  answer; 
but  whether  it  is  necessary  or  not,  is  it  not  so?  Is  there  a 
lawyer  anywhere  that  does  not  understand  and  does  not 
know  that  proceedings  between  two  other  persona,  after 
a  crime  was  committed,  were  never  yet  brought  into  a 
case  to  show  that  the  crime  was  not  committed?  Did  he 
see  that  alhd.avit?  Never.  Did  he  know  what  was  in  it  ? 
No.  All  he  knew  was  that  this  man  was  carried  into 
court  under  a  process.  He  never  saw  a  paper.  He  did 
not  know  what  was  the  evidence,  but  Thomas  went  and 
told  him  "Ihey  have  arrested  me."  He  said.  "That's 
where  I  want  it  to  be— in  the  courts." 

This  aliidavit  of  Mr.  Stanton  is  excellent  reading.  It 
shows  the  terror  and  alarm  in  this  good  District  of  Colum- 
bia, when,  at  night,  men  well  known  to  be  men  of  conti- 
nencv  and  sobriety,  representing  important  districts  in 
Congress,  saw  it  was  their  duty  to  call  upon  the  Judges  of 
tho  Supreme  Court,  to  call  the  venerable  Clerk  of  tho 
Court,  out  at  night  to  get  a  warrant  and  take  immediate 
means  to  prevent  the  consummation  of  this  crime.  It 
shows.the  terror  and  alarm  that  the  unauthorized,  illegal 
and  criminal  acts  of  this  respondent  created.  That  is  all 
in  it.    Undoubtedly  that  is  all  in  the  affidavit. 

Undoubtedly  all  that  can  be  shown;  and  then  we  have 
before  the  Senate  this  appeal  to  the  laws  by  Mr.  Stanton, 
which  this  respondent  never  asked  either  before  or  since, 
although  furnished  with  all  tho  panoply  of  attaok  or  de- 
fense in  his  Attorney-General,  he  never  brought  a  writ  of 
QUO  warranto  or  any  process.  All  that  might  appear;  we 
should  be  compelled  to  have  it  in,  provided  it  does  not 
open  up  into  regions  of  unexplored,  uncertain,  diffuse,  im- 
rroper  evidence  upon  collateral  issues.  If  you  are  ready 
to  go  into  it,  I  am,  but  I  say  it  does  not  belong  to  thiscaie. 
I  think  we  can  make  quite  as  much  of  it  as  they  can,  but 
it  is  no  portion  of  this  case.  It  ia  not  the  act  of  the  Presi- 
dent ;  it  has  nothing  to  do  with  the  President.  The  Presi- 
dent never  saw  these  papers ;  it  is  not  e%idenee.  What 
Stanton  and  Thomas  did,  they  themselves  must  answer. 

Mr.  S'i'.VNBERY— Mr.  Chief  Justice  and  Senators:— 
There  are  two  grounds  upon  which  \ye  ask  the  admission 
of  this  evidence.  Pirstof  all,  it  ia  claimed  by  the  managers 
from  what  is  already  in  evidence— mark,  that  already  in 
evidence  of  the  declaration  of  the  President— that  he  made 
the  removal  to  bring  the  question  of  that  law  to  the  cougid- 
eration  of  the  courts.  Tliat  is  already  in  evidence ;  but  as 
to  that  the  managers  say,  that  is  all  a  pretense— a  subter- 
fuge- 

Mr.  BUTLER-Where  in  evidence? 

Mr.  STAN  BERY  -In  the  speech  of  the  honorable  mana- 
ger who  opened  this  case. 

Mr.  BUTLER— If  you  put  my  speech  in  evidence  I  have 
no  objection, 

Mr.  STANBERY— And  here  the  gentleman  has  repe.ated 
that  this  is  all  a  pretense,  that  it  is  a  subt'ifuge,  an  aftei*- 
thought,  a  mere  scheme  on  the  part  of  the  President  to 
avoid  the  conaequeuces  ot  an  act  done  with  another  in- 
tent. Again  upon  his  intention  with  regard  to  the  occupa- 
tion of  that  ofllce  by  General  Thomas,  they  have  sought  to 
prove  that  the  intentions  of  the  President  were  not  to  ap- 
peal to  the  law,  but  to  use  threats,  intimidations  and  force; 
and  now  all  the  declarations  of  General  Thomas  as  to  this 
purpose  of  intimidation  or  force  the  Senate  hiis  admitted 
iu  evidence  against  the  President,  on  the  mere  declarations 
of  Thomas  of  his  intentions  to  enter  that  office  bv  force  or 
intimidation,  and  they  are  to  be  considered  as  declarations 
of  the  President. 

If  the  gentlemen  think  that  was  sought  by  the  res- 
pondent, the  prompt  arrest  of  General  'I  homas  the  next 
morning  was  the  onlj-  thing  that  prevented  the  ac- 
eompli.-hment  of  the  puruose  that  was  in  the  mind  of 
the  Pre-ident  aud  General  Thomas.  Who  calls  that  a 
snbterfuge?  Now  we  wish  to  show  by  this  procecd- 
iug,  got  up  at  midnight,  as  the  learned  manager  says, 
in  view  of  a  great  crime  just  committed,  or  about  to 
be  committed,  got  up  under  the  most  prestiing  necessity, 
with  a  judge,  .as  we  will  show,  summoned  from  his 
bed  at  an  early  hour  on  the  morning  of  the  22d  of  Feb- 
ruary, as  though  it  was  an  urgent  and  pressing  necessity, 
cither  pretended  or  real  on  the  part  of  .Mr.  Stanton  to  avoid 
the  use  of  force  and  intimidation  iu  his  removal  from  that 
office.  We  shall  sliow  that  when  they  had  got  him  ar- 
re-tcd  they  fixed  the  time  of  the  trial  of  the  great  criminal 
for  the  next  Wednesday— all  this  being  done  on  Saturdav; 
that  when  they  got  there  they  had  got  no  criminal  and  tho 
counsel  of  General  Thomas  say:-  "He  is  iu  custody— we 
surrender  him— we  do  this  for  the  purpose  of  getting  a  ha- 
beas corpus." 

It  was  not  until  that  was  announced  that  they  act.  Tho 
coun.sel  for  Mr.  Stanton  say  that  this  great  criminal  had 
been  kept  iu  bond  for  good  behavior.  We  expressly  con- 
sent not  that  he  should  give  bonds  for  his  good  behavior, 
but  that  he  should  be  absolutely  discharged  and  go  frtMs; 
not  bound  over  to  keep  the  peace,  but  wlu.Uy  discharged; 
aud,  as  we  shall  show  you,  di?chan,ed  for  the  very  purpose 
of  preventing  the  prompt  action  of  the  habeas  corpus,  that 
tfie  case  miglit  be  got  inimedi.itely  to  the  .Supreme  Court 
of  the  United  States,  the  only  body  in  whieli  a  decision 
could  be  reached.    Senators,  is  not  that  admissible? 

Mr.  BUTLER— Mr.  President,  1  do  not  mean  to  trouble 
the  Senate  with  more  than  one  or  two  statements.  Fiivt, 
it  is  said  that  Mr.  Thomas  was  discharged  wholly.  That 
depended  upon  the  Chief  Justice  of  that  court.  If  we  are 
gning  to  try  him  by  impeachment,  wait  until  after  we  get 
through  with  this  case.  One  trial  at  a  time  is  sufficient, 
because  he  did  his  duty  under  the  cireuiustauees,  .and  Mr. 
Stanton,  nor  you,  nor  anylKidy  else,  has  any  right  to  con- 
demn the  act  of  that  judge  until  he  is  here  to  defend  him. 
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self,  and  the  Chief  Justice  of  the  Supreme  Court  is  amply 
able  to  do  it.  .  .  ,    ^      .  >_  ^    ^  i 

Then  there  is  another  point  which  I  wish  j-ou  to  take 
into  consideration.  "As  to  the  claim  that  Thomas  had  be- 
come  a  eood  citizen."  I  have  not  agreed  to  that,  and  1  do 
not  believe  that  auvbody  elae  has.  He  himself  says  that 
on  the  next  morning  ho  agreed  to  remain  neutral  until 
they  took  a  drink  together.  That  next  mornme  he  agreed 
to  stop  and  take  a  drink  and  remain  ne\itral.  (Laughter.) 
Mr.  STAN  BE RY— Then  Stanton  took  a  drink  with  the 

"great  criminal?"  „      . ,     ., 

Mr.  BITLEK-He  took  a  drink  with  the  President  b 
"tool,"  that's  all.  The  thing  was  settled.  The  "poor  old 
man"  came  and  complained  that  he  hadn't  had  anything 
to  eat  or  drink,  and  in  tender  meic.v,  Mr.  accretary  Man- 
ton  gave  him  something  to  drink.  He  says  from  that  hour 
he  never  had  any  idea  of  force.  Now  I  want  to  call  the 
attention  ot  the  Senate  to  anwther  fact,  and  that  is,  that 
they  did  not  tell  him  to  keep  the  peace.  He  said  he  was 
not  told  to  keep  the  peace.  He  said  it  was  necessary  for 
him  to  make  that  point,  and  he  said  that  the  judge  told 
him,  "This  don't  interfere  in  any  way  with  your  duties  as 
Secretary  of  War."  But  there  is  still  another  point.  This 
unconstitutional  law  has  been  on  the  statute  books  since  a 
year  ago  last  month,  and  the  learued  Attoriie.v-General, 
Wlio  Bits  before  me,  has  never  put  in  a  uno  warranto. 

Mr.  STANBEKY  attempted  to  say  he  had  prepared  a 
ffuo  warranto. 

Mr.  BUTEER -I  have  never  heard  of  it,  but  it  will  be 
the  first  exhibition  that  was  ever  made  before  a  court  of 
the  United  States.  Where  is  there  a  qtu)  warranto  filed  in 
any  court?  Wliere  is  the  proceedings  taken  under  it?  And 
I  put  it  to  him  as  a  lawyer,  did  he  ever  take  one?  He  is 
the  only  man  in  the  United  States  that  could  file  a  quo 
warranto,  and  he  knows  it.  He  it  the  only  man  that  cnuld 
initiate  this  proceeding,  and  yet  it  was  not  done,  and  he 
comes  and  talks  about  putting  in  the  quarrels  of  Mr.  Stan- 
ton and  General  Thomas,  which  are  res  inter  alias  in 
this  matter. 

Thev  have  nothing  more  to  do  with  this  esse  than  the 
fact  which  the  President,  with  the  excellent  tafte  of  his 
couiisel,  put  in  evidence  against  my  objection  that  Mr. 
Stanton  had,  when  this  man  was  suffering  from  want  of 
his  breakfast,  given  him  a  drink.  The  otler  of  the  alb- 
davit,  &c.,  was  put  in  writing,  and  read  by  the  Clerk,  and 
the  Chief  Justice  was  understood  to  decide  that  it  was 
admistible. 

Mr.  BUTLER.— Does  your  Honor  understand  that  the 
affidavit  is  admitted? 
The  Chief  Justice— Yes. 

Mr.  BUTLER- 1  heard  one  Senator  ask  for  the  question. 
The   Chief  JuEtice  inquired    if    any    Senators   asked 
for  the  question,  .ind 
Senator  CONNESS  replied  in  the  affirmative. 
The  Chief  Justice  stattd  the  question   to  be  on  the  ad- 
mission of  the  aflidavit  and  warrant,  and  they  were  ad- 
mitted by  the  following  vute:— 

Ykas. —Messrs.  Anthony,  Huckalew,  Cattell,  Cole,  Cor- 
heft.  Cragin.  Davis,  Dixon,  Doolittle,  Fessonden,  Fowler, 
Frelinghuysen,  Grimes,  Henderson,  llendricks,  John>on, 
McCreery,  Morrill  (Me.),  Morrill  (Vt.),  .Morton,  Norton, 
Patterson  (N.  H.),  Patterpon  (Tenn.).  Pomeroy,  Ross, 
Sherman,  Sumner,  Trumbull,  Van  Winkle,  Vickers, 
Willey,  Williams,  Yates-S3. 

Nays.— Messrs.  Cameron,  Chandler,  Conkiing,  Conness, 
Drake,  Edmunds,  Ferry,  Harlan,  Howard,  Hone,  Morgan, 
Nye,  Ramsey.  Stewart.  Thayer,  Tipton,  WiUon— 17. 
The  papers  were  then  read  in  evidence. 
Mr.  STANBERY— Q.  I  see  this  is  the  Judge's  warrant  at 
Chambers?    A.  Yes,  sir. 

Q.  Are  vou   in  the  habit  of  keeping  any  records  other 
than  filing  the  papers  or  did  you  mako  any  records  further 
than  filing  the  papers  on  tliat  proceeding? 
Witness  was  understood  to  reply  in  the  negative. 
Q,  Has  this  di'fcndant  been  diecharged? 
Mr.  BUTLER— That  appears  from  the  record. 
Witness-  llie  record  shows  that;  the  docket   shows  that 
—the  ducket  of  the  court;  the  recognizance  of  the  court 
shows  it. 

Q.  Do  vou  make  no  record  of  those  papers?  A.  No,  sir; 
they  are  filed. 

Q.  Have  you  got  your  docket  with  you*  A.  No,  sir; 
the  subpfrna  did  not  rcauire  it. 

Mr.  S  TANr.ERY- ^as  the  witness  was  leaving  the  stand.) 
Q.  Will  30U  bring  this  docket  that  eoutaina  thii  evidence? 
A.  Ye.',  sir. 

Mr.  BUTLER— 0.  Will  you  not  extend  the  record  as  far 
ae  you  can,  and  bring  up  a  certified  copy  of  this  case?  A. 
\e8,  sir. 

Reverdy  Johnson  Puts  a  Queation. 

Mr.  STANBERY  tlien  called  .Mr.  James  O.  Clonhane, 
but  Senator  JOHNSON'  sent  to  the  Chair  the  following 

aiiestion  to  be  put  to  General  Sherman,  who  then  reaunied 
le  stand  :— 

Q.  When  the  President  tendered  to  you  the  oflico  of 
Secretary  of  War  ad  intrrini,  im  the  27th'd.iy  of  .Tainiary, 
18ti»,  and  on  the  3l!^t  of  tlu'  samr  nuiuth  and  year,  did  he, 
at  the  very  time  of  making  such  tender,  otate  "to  you  what 
his  purpose  in  so  doing  was? 

Mr.  I'.l.NOil.VM  obji'cted  to  the  question  as  being  incom- 
petent 1.^  itliin  the  ruling  of  the  Senate. 

The  Chief  Ju.^tiee  put  the  queation  to  the  Senate  on  the 
admission,  and  it  was  admitted  by  the  folluwinc  vote:— 

Yeas— Messrs.  Anthony,  Bayard  Buckalew,  Cole.  Davis, 
Di.xon,  Doolittle,  Fe.-^sendeii,  Fouler,  Freliughusen, 
Grimes,  Henderson.  Johnson,  McCreery,  Morrill  (Me.), 
Morrill  (Vt.),  Morton,  Norton,  Patterson  (Tenn.),  Kosa, 


Sherman,  Sumner,  Trumbull,  Van  Winkle,  Vickers,  WXk- 
ley— 2(). 

Nays— Messrs.  Cattell,  Chandler,  Conkiing,  Connefs, 
('orbett.  (Jragin.  Drake,  Edmunds,  Ferry,  Harl.iD, 
Howard,  IIou  e,  Morpan,  Nve.  I'omeroy,  Ram-cy,  Stewart, 
Thayer,  Tipton,  Williams,  Wilson,  Yates— 22. 

The   Secretary  read    the     question     put     by   Senator 
Johnson?    A.  Ho  stated  to  me  that  his  purpose- 
Mr.  BUTLER— Wait  a  moment;  the  question  is  whether 
he  did  state  it,  not  what  he  said. 
Witness— He  did. 

Mr.  ST.\NBERV— What  purpose  did  he  state? 
Mr.  BUILER-We  object. 

Mr.  President— The  counsel  had  dismissed  this  witntjsB. 
The  Chief  Justice  decided  that  it  was  competent  tor©. 
call  the  witness. 

Senator  JOHNSON— I  propose  to  add  to  the  questions— 
If  he  did,  what  did  he  state  his  purpose  was? 

Mr.  BIN(iH.A.M.— Mr.  President,  we  object.  We  ask  the 
Senate  to  answer  that.  The  last  clause— what  did  the 
President  sav?- is  the  very  question  upon  which  the  Senate 
solemnly  decided  adver.oeiy.  The  last  cl.ause,  now  put  to 
the  witness  bv  the  honorable  Senator  from  Maryland,  K 
What  did  the  President  say?- making  the  President's 
declarations  evidence  for  hhnself.  It  was  said  by  my  as- 
sociate, in  the  argument  on  Saturday,  that  if  that  method 
were  pursued  in  the  admini.-'tration  of  justice,  and  tho 
declarations  of  the  accused  were  made  evidence  for  him- 
self at  his  pleasue,  the  administration  of  justice  would  be 
impo.'sible. 

Si'uator  D.-VVIS— I  rise  to  a  question  of  order.  It  is  tltat 
the  learned  manager  has  no  right  to  object  to  question  pro- 
nounced bv  a  member  of  the  court, 

Mr.  BINtiH-iVM  was  proceeding  to  discuss  the  point, 
when  he  ^va8  interrupted  by 

The  Chief  Justice,  who  said  that,  while  it  was  not  com- 
petent for  the  managers  to  object  to  a  member  of  the 
court  asking  a  question,  it  was.  in  his  opinion,  clearly  conj. 
petent  to  object  to  a  c(uestiou  when  asked. 

Mr.  DR.\KE  inquired  whether  it  was  competent fo»a 
Senator  to  object  to  the  question  being  put. 

The  Chief  Justice  thought  not,  but  said  that  after  it  w.ts 
put  it  must  necessarily  depend  on  the  judgment  of  the 
court. 

Mr.  BINGn.\M— Mr.  President,  I  hope  I  maybe  par- 
doned for  savins  that  my  only  purpose  is  to  object  to  the 
question,  not  to  object  to  the  right  of  the  honorable  Sena- 
tor from  Maryland  to  otfer  the  fiuettion.  The  point  we 
raise  beture  the  Senate  is-,  that  it  is  incompetent  for  the 
accused  to  make  his  own  declarations  evidence  for  himself. 
The  Chief  Justice— Senators:— The  Chief  Justice  has 
already  said  upon  a  former  occasion  that  for  the  purpose 
of  proof  of  the  intent  thi.s  question  is  admissible,  .and  he 
thinks  also,  that  it  comes  within  the  rule  which  baa  been 
adopted  by  the  Senate  as  a  court  for  its  proce ediugs.  This 
is;  not  an  ordinary  court,  but  it  is  a  court  composed 
Largely  of  lawyers  and  gentlemen  engaged  in  business 
transactions,  who  are  quite  competent  to  weigh  the  ques- 
tions submitted  to  them.  The  t;iiief  Justice  thinks  it  in 
accordance  with  the  rule  which  the  Senate  has  adopted 
for  themselves,  and  which  he  has  adopted  for  liisguidanco. 
Mr.  BUTLER— Do  I  understand  the  1  hief  .lustice  to  say 
that  this  is  precisely  tho  eamo  question  that  was  ruled 
upon  la«t  night? 

TheChiof  Justice— The  Chief  Justice  does  not  under- 
take to  say  that.  What  he  diies  say  is,  that  it  ir"  a  question 
of  the  same  general  import,  tending  to  show  the  iutent  of 
the  President  in  tliis  transaction.  1  wish,  if  there  is  any 
regular  mode  of  doing  so,  to  ascertain  another  point,  and 
that  is,  whether  tbi'  fact  thaf  this  olfer  was  made  by  tlia 
witness  on  the  stand  was  first  put  in  by  the  defense  or  tlje 
prosecution. 

Tlie  Chief  .Justice— The  Chief  Justice  will  remind  tho 
Senate  tliat  the  question  is  not  debateable. 

-Mr.  EVAR'l'S— I  may  bo  permitted  to  state  that  it  is  pot 
in  by  tlie  defense 

Mr.    IIOWE-X  wish  the  Chief  Justice  to  understand 
that  it  is  not  debuting  to  ask  a  question. 
Tlie  Cliief  Justice -It  mav  be. 
Mr.  HOWE  -It  mav  not  be. 
The  qiu'stion  as  moditied  was  again  read. 
The  t;!iief  Justice  submitted  it  to  tho  Senate,  and  it  was 
admitted  bv  tlie  following  vote  ;  — 

Yf as.— Messrs.  Anthony.  Bayard,  Buckalew,  Colo,  C'fi»- 
bett,  Davis,  Dixon,  Doolittle,  Fesseiiden,  Fouler,  Frelins- 
liuyseu.  Grimes,  Henderson,  Hendricks,  Johnson,  STo- 
Creery,  Morton.  Norton,  Patterson  (Tenn.),  l!o-i<.  Sheo- 
uian,  "Sumner,  Trumbull,  Van  Winkle,  Vickers,  Willev-  26. 
Nays.— Messrs.  Cameron.  Chandler,  IJattell,  <;ouklinak 
Conness,  Cnigiu,  Dr:ike,  Edmunds,  Ferrv,  Harlan,  Hovy- 
ard,  Howe.  Mort-au,  Morrill  (Me.),  Morrill  (\  t.).  Nye,  I'at. 
ter.son  (N.  11.),  Poineroy,  Ramsey,  Stewart,  Tipton,  \yil> 
liains,  Wilson  and  Yat(8— 24. 

The  question  having  been  put  to  the  witness.  General 
Sherman  replied  as  f.llows ;— '1  ne  conversations  were  loua 
and  covered  a  great  deal  of  ground,  but  I  will  endeavor  C5 
he  as  precise  upon  the  point  as  po.-sible.  The  I're'^ideut 
stated  til  me  that  the  relations  which  had  grown  iip.JxN 
tween  the  Secretary  of  War  (Mr.  Stanton)  and  hiiiisel&, 

Mr.  BUTi^ER- 1  must  ai:ain  interpose  an  objection.  The 
question  is  for  the  witness  siui\ily  to  state  uhat  the  Pnvi- 
dent  said  his  purpose  was,  and  not  to  introduce  his  h  hole 
declarations.  I  pray  that  the  point  may  be  stibmiited  to 
the  Senate  wherner  we  will  have  the  whole  of  the  long 
conversation  between  the  President  and  tho  witucie,  or 
whether  we  shall  have  nothing  but  the  purpose  expresicd 
b.v  the  President? 

Witness— 1  intended  to  be  very  precise  in  inv  statement 
of  the  conversation,  but  it  appeared  to  mo  uoceasar;  to 
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etSte  what  I  began  to  state— the  President  told  me  that  the 
relation.'  between  himself  and  Mr.  Stanton  and  between 
Jiir.  Stanton  and  other  members  of  the  Cabinet  were  such 
that  he  could  not  execute  the  duties  of  the  otlice  which  he 
filled  as  President  of  the  United  States  without  miif  uiS 
nominations,  ad  interim,  for'the  office  of  Secretary  of  War, 
aiia  that  he  had  the  right  under  the  law,  and  that  his 
pin-pose  was  to  have  the  ollice  administered  in  the  inte- 
rests of  the  army  and  of  the  country,  and  he  offered  me 
tlie  otlice  in  that  view ;  he  did  not  state  to  me  then  that 
Ills  purpose  was  to  bring  it  into  the  courts  directly,  but  for 
the  purpose  of  having  the  office  administered  properly  m 
the  interests  of  the  country  and  of  the  whole  country. 
(Sensation  in  the  court).  I  asked  him  why  the  lawyers 
cguld  n..t  make  the  case?  I  did  not  wi.-ih  to  be  bi»ought,  as 
OT  orticer  of  the  armv,  into  the  controversy. 
JSenator  CONKLING— Please  repeat  that  last  answer, 

^V'itness— I  asked  him  why  lawyers  could  not  make  a 
qrffee.  and  not  bring  me  as  an  othcer  into  the  controversy  ; 
his  answer  was  that  it  was  found  impoHsible,  or  tliat  a  case 
could  not  be  made  up,  but,  said  he,  "If  we  could  bring  the 
case  into  the  courts  it  would  not  stand  for  an  hour." 

SMr.  STANBERY— Have  you  answered  as  to  both  occa- 
^■ns? 

\Vttuess— The  conversation  was  very  long,  and  covered 
ft-^ood  di'al  of  ground. 

Mr.  BU  ILER— I  object  to  this  examinatien  being  re- 
newed by  the  counsel  for  the  Presiaent.  whatever  may  be 
the  pretense  under  which  it  is  renewed.  I  hold  with  due 
oj'dcr  that  tliis  cannot  be  allowed.  See  how  it  ie  attempted. 
Counsel  had  dismissed  the  %\  itnees.  He  was  gone,  and  was 
was  brought  back  at  the  request  of  one  of  the  judges. 

Mr.  STANBLRY-I  mu.st  interrupt  the  learned  gentleman 
to  say  that  we  did  not  disnii-s  the  witness.  On  the  con- 
trary both  sides  atkcd  to  retain  him,  tlie  learned  m.anaaer 
(Mr.  Butler)  saying  at  the  time  that  he  wanted  to  give 
hjjn  a  private  examination.    (Laughter.) 

iiv.  PLTLEU— I  must  denv  that.  I  want  no  priv.ate  ex- 
Btniuation.  I  eav  the  witness  w.as  diL-missed  from  the 
stand,  and  that  he  was  called  b.ack  hy  one  of  the  judges. 
It  is  not  in  any  court  wherein  I  ever  practiced,  .allowed, 
after  the  question  is  put  by  the  judge,  for  the  counsel  on 
either  side  to  resume  the  e.xamination  of  the  witness  after 
h9.ving  disuiissed  him. 

Senator  JOHNSON  asked  for  the  reading  of  the  qiies- 
Mons  as  proposed  by  himself,  and  they  were  read  by  the 
Qerk. 

The  Chief  Justice— Nothing  ie  more  nsual  in  courts  of 
J'.lstice  tliau  to  recall  witncBses  for  further  examin.-itiou, 
especially  at  the  instance  of  anv  member  of  the  court.  It 
is  frequently  done  at  the  instance  of  counsel.  It  is,  how- 
ev-'r,  one  ot  those  questiona  properly  witliin  the  discretion 
of  tlie  court.  If  the  Senate  desire  1  shall  put  the  oucEtion 
to  the  Senate  whether  the  witness  shall  be  further  ex- 
amined. 
Mr.  EV.\RTS— Maj'  we  be  heard  upon  the  question? 
The  Cliief  Justice— Geitainlv. 

Mr.  KNAUTS— The  question  Mr.  Chief  Justice  and  Sena- 
tors,  whether  a  witness  may  be  recalled,  is  al  vavs  a  <iues- 
tionwiihiu  the  discretion  of  the  court,  and  it  is  always 
allowed,  unless  there  be  suspicion  of  bad  faith,  or  unless 
there  be  special  circumstances  where  collu,-iun  is  suspected. 
Courts  frequently  mav  lay  down  a  rule  tliat  neither  party 
Bhall  call  a  witness  who  has  heen  once  dismi.-vcd  from  the 
Btani,  and  of  course  we  will  obey  whatever  rule  the 
Senate  may  adopt  in  this  case,  but  we  are  not  aware  that 
anythiug  has  occurred  showing  a  necessity  for  the  adop- 
tiiin  of  such  a  rule. 

Mr.  BUTLER— When  the  witness  was  on  the  stand  on 
Saturdaj',  this  question  was  asked  of  him: — '"At  that  in- 
terview what  conversation  took  place  between  tlie  Pre- 
sident and  you  in  relation  to  the  removal  of  Mr.  Stan- 
tonV"  That  question  was  objected  to,  and  after  argu- 
ment the  Senate  solemnly  decided  that  it  should  not  be 
put.  That  was  exactly  the  same  question  as  this, 
^hen  other  proceedings  were  had,  and  after  consider.a- 
ble  delay  the  counsel  for  the  President  got  up  and  asked 
permission  to  recall  this  witness  this  morning.  The  Se- 
nate gave  that  permission.  This  morning  they  recalled 
the  witness,  and  put  to  him  such  questions  as  they  pleased. 
Then  the  witness  was  sent  away,  and  then  one  of  the 
judges  desired  to  put  a  question  to  satisfy  his  own  mind. 
Of  course  he  was  not  acting  as  counsel  for  the  President ; 
that  cannot  be  supposed. 

Senator  JOHNSON,  rising— What  does  the  honorable 
managi'r  mean? 

Mr.  BL'TLE;Pv— I  mean  precisely  what  I  sav,  that  it 
cannot  iie  supposed  that  the  Senator  was  acting  for  the 
Eresideut. 

Senator  JOHNSON-Mr.  Chief  Justice,  if  the  honorable 
manager  means  to  impute  that  in  anything  I  have  done  in 
ttiis  trial  I  have  been  acting  as  counsel,  or  in  the  spirit 
"T  coinisel,  he  docs  not  know  the  man  of  w  bom  he  speaks, 
am  iicre  to  di-charge  a  duty,  and  that  duty  I  purpose  to 
iachargc.  I  know  tlie  law  .as  well  as  he  does. 
Mr.  Bl'TLEIi— Again  I  repeat,  so  tliat  my  language  ra.av 
njjt  be  misunderstood,  that  it  cannot  be  Bunposi-d  that  he 
was  acting  as  counsel  for  the  President.  Having  put  his 
question  to  satisfy  his  mind  upon  something  which  ho 
wanted  to  know,  how  can  it  be  that  that  oin-ns  the  case  so 
as  to  alhiw  the  President's  counsel  to  gu  on  to  a  new  exa- 
miuati'in?  Howdo  we  know  that  he  is  not  acting  as 
counsel  tor  the  President,  and  that  there  is  not  some  un- 
derstanding between  them,  which  I  do  not  charge?  How 
can  the  President's  counsel  know  what  satisfied  the  Se- 
nator's mind?  He  recalls  a  witness  for  the  purpose  of  sa- 
tiflfying  his  own  mind. 
1  agree  that  it  is  common  to  recall  witnesses  for  some- 


thing overlooked  or  forgotten,  but  I  have  never  known 
that,  where  a  member  of  the  court  wants  to  satisfy  hlii> 
self  bv  putting  some  question  that  opens  up  the  case  to  the 
counsel  on  the  other  side,  who  puts  other  questions.  The 
court  is  all  .wed  to  put  questions,  because  a  judge  may 
want  to  satisfv  his  mind  on  a  particular  point ;  but  having 
sati-'fied  himself  on  that  particular  point,  there  is  an  end 
of  the  matter,  and  it  does  not  open  the  case.  I  trust  that 
1  have  answered  the  honorable  Senator  from  Maryland 
that  I  make  no  imputation  on  him,  but  am  putting  it 
right  the  other  way. 

Senator  JOUNSOX—I  am  satisfied.  Mr.  Chief  Juatifte,  I 
rise  to  eav  that  I  did  not  know  that  the  counsel  proposed 
to  ask  aiiv  question  of  the  witness,  and  I  agree  with  the 
honorable'raannger  that  they  have  no  right  to  do  any  such 
thing.    (SensMtion  in  the  court.) 

Mr.  BINOHAM— I  desire,  on  behalf  of  the  m.anaeers,  to 
say  that  there  shall  be  no  possible  misunderstanding,  to 
disclaim  once  for  all  that  there  was  no  intent  by  my  asso- 
ciate who  has  just  taken  his  seat,  or  any  intent  by  the 
managers  at  anv  time,  or  in  any  way  to  question  the  right 
and  the  entire  propriety  of  Senators  calling  on  any  w  it- 
ness,  and  putting  any  Question  which  they  may  see  fit. 
We  impute  no  improper  motive  to  any  Senator  in  doing  so, 
but  recognize  his  perfect  right  to  do  so,  and  the  entire  pro 
priety  of  it.  ,,  ,  .  ,        .„ 

Mr.  EVARTS— A  moment's  consideration,  I  think,  will 
satisfy  the  Senate  and  the  Chief  Justice  that  the  question 
is  not  precieclv  as  to  the  right  to  recall  a  witness,  but  as  to 
whether  a  witness  having  been  recalled  to  answer  the 
question  of  one  of  the  judges,  the  counsel  on  the  other  side 
is  obliged  to  leave  that  portion  of  the  evidence  incomplete. 
Some  evidence  might  be  brought  out,  which,  as  it  stood 
noted,  might  be  prejudicial  to  one  side  or  the  other,  and 
certainlv  it  would  be  competent  under  the  ordinary  rnles 
of  exammation,  that  the  counsel  should  be  permitted  to 
place  the  matter  before  the  court  within  the  proper  rulea 
of  evidence. 

Revcrdy  Johnson's  Services. 
Mr.  STANBERY— The  honorable  Senator  from  Mary- 
land having  put  his  question  to  the  witness,  a  new  door 
has  been  opened  which  was  closed  upon  us  before.  New 
evidence  has  been  gone  into  which  was  a  concealed  book 
to  us,  and  about  which  we  could  neither  examine  or 
cross-examine.  It  was  closed  to  us  by  a  decision  of  the 
court  on  Saturday,  but  it  Is  now  opened  to  us  by  the  ques- 
tiun  of  the  Senator.  Now,  is  it  possible,  that  we  must 
take  an  answer  f(-r  better  for  wors'e  to  a  question  which 
we  did  not  put.  If  in  that  answer  the  matter  had  been 
condemnatory  to  the  President;  if  the  answer  had  been 
that  the  Pre-ident  told  the  witness  expressly  that  he  iD- 
tended  to  violate  the  law :  that  he  was  acting  in  bad  faitb; 
that  he  meant  to  use  force,  are  we  to  be  told  that  because 
the  fact  was  brought  out  by  a  Senator  and  not  by  out- 
selves,  we  cannot  put  one  question  to  elicit  the  whole 
truth? 

This  Is  not  (testimony  of  our  seeking.  Suppose  it  has 
been  hrought  out  bv  the  Senator.  Is  the  Secretary  of  War 
sacred  agaiiist  the  puisiit  of  the  true  and  sacred  right  of 
cxaniiuation?  Does  the  doctrine  of  "estoppel"  come  in 
here,  that  whenever  a  question  is  answered  on  the  prero- 
gative of  a  Senator  we  must  take  the  answer  without  any 
opportunity  of  testing  it  further?  If  bo,  then  we  are 
estopped,  not  bv  our  act,  not  by  the  testimony 
whioh  we  called  out  ourselt,  but  by  the  act 
of  another,  and  we  are  shut  out  from  the  truth 
because  a  Senator  has  chosen  to  put  a  question. 
We  hold  that  the  door  has  been  opened,  that  new  testi- 
mony has  been  introduced  into  the  case,  and  that  we  have 
a  right  to  cross-eximine  the  witness  to  explain  the  testi- 
mi>nv,  to  controvert  it,  if  we  can,  to  impeach  the  very  wit- 
ness "who  testifies  to  it.  if  we  can.  We  are  entitled  to  use 
every  weap.>n  u  hich  a  defendant  has  put  into  his  hands. 

Mr.  niNi;iI.\M-AUhough    the   Senate   cannot   fail  to 
have  observed  the  extraordinary  remarks  which  have  just 
fallen  from  the  lips  of  the  honorable  counsel  for  tiie  Presi- 
dent, it  is  perfectly  apparent  to  intelligent  men,  whether 
on  the  floor  of  the  Senate   or  in  those  galleries,  that  the 
counsel     for  the    President   have   attempted   to   obtain, 
through  this  witness,  the  mere  naked  declarations  of  the 
accused  to  rebut  the  legal  presumption  of  his  guile,  arising 
1  from  his  having  done  an  unlawful  act. 
1      I  am  not  siiriiris<d  at  the  feeling  \vith  which  the  honor 
'  able  eenth-man  has  di«eussed  thi<  question.      If  I  heard 
ari:;ht  tlu'  testimony  which  fell  from  the  witness,  it  is  tes- 
timony w  hich  utterly  disappointed  and  confounded  the 
counsel  for  the  accused.    What  was  it?     "Nothing  was 
I  said,"  said  the  witness,  "in  the  tirst  conversation  about  an 
i  appe.al  to  the  court,s.and  finally  it  was  said  by  the  President 
!  that  it  was  impossible  to  make  up  a  case  by  which  to  ap- 
peal to  the  courts.'' 

These  declarations  of  the  President,  standing  in  due 
form,  vet  not  eatisfacturv  to  the  counsel,  are  brought  up, 
to  he  sure,  on  a  question  from  the  honorable  Senator  from 
Maryland ;  but  there  is  no  satisfaction  to  the  counsel,  and 
nowthey  tell  the  Senate  that  th'V  have  aright  to  cross- 
examine.  To  cross  examine  whom?  To  cross-exaine  their 
'  own  witnesses.  Por  what  purpose?  In  search  of  the  truth, 
they  sav.  Well,  it  is  in  pursuit  of  the  truth  under  dilTicuW 
:  ties'.  (Laughter.)  The  witness  has  already  sworn  to  mat- 
ters of  fact.  That  shows  the  naked  fal-ity  of  the  ''efenso 
interposed  here  by  the  President— that  his  only  pui^osc  in 
violating  the  law  was  to  test  the  validity  of  the  law  in  the 
courts.  Why  did  ho  not  test  the  validity  of  the  law  in  the 
courts? 

It  will  not  do  to  eav  to  the  Senate  of  the  United  States 
that  ho  has  accounted  for  it  by  telling  this  witness  that  a 
case  could  not  be  made  up.    'The  learned  goutlemau  who 
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Asa'juKt  taken  bis  i^eat  is  too  familiar  with  the  law  of  the 
cfi:mtrv,  to.i  fn miliar  with  the  able  adjiidicutions  in  this 
Very  cane  in  tlie  Supreme  Court,  to  veutiire  to  iudorse  for 
a. moment  the^e  iitteruncos  of  his  client  made  to  the  Lieu- 
tcnaut-Ueneral,  that  it  waa  impossible  to  m:ike  up  a  c  lee. 
iftandli'Te  to  a=Hert  what  the  learned  L-c-iitleman  knows 
fight  well,  timt  all  tliat  was  needful  to  make  np  a  case  ivas 
for  the  Hre-'ident  of  the  United  States  to  do  wliat  he  did  do 
III  the  firf  t  in.-tauee,  issue  an  order  directing  Mr.  Stanton  to 
surrender  the  otlice  of  Secretary  of  War  to  Lorenzo 
Tliouiae.  to  surrender  all  the  records'  and  property  of  tho 
ouice  to  him,  and  on  the  Secretary  of  War's  refusal 
U)  obey  that  crdi-r,  to  exercise  the  authority  which  is 
vtated  in  the  President  alone,  through  his  Attorney- 
Geueral,  who  now  appears  as  his  attoruey  in  the  trial  in 
tl)c  defense  in  this  case,  and  to  issue  out  this  writ  of  «uo 
vki>-r(iiitu. 
^"liat  is  the  law  which  we  undertake  to  say  is  settled  in 
tlil-  case  of  Wallace,  .5  Wheaton,  the  opinions  of  the  Court 
IjOing  delivered  by  Cliief  Justice  Marshall,  and  no  member 
ffl  tlie  court  dis-ehtine.  It  was  declared  bv  tlie  Chief  Jus- 
^c  as  t!ic  oi'iuion  of  the  court  that  a  writ  (/iio  warranto 
cguld  not  be  maintained  except  at  th('  instance  of  goveru- 
went.  That  power,  therefore,  was  vested  in  the  Attornej'- 
General.  Let  tlie  President's  couueel  in  some  other  way 
Ciau  by  this  declaration,  obtain  what  is  sought  to  be 
lyachcd  by  cross-examination  of  their  own  witueis.  But, 
Senators,  "thi're  is  domethins  moie  than  that  in  this  case, 
and  I  desire  simply  to  refer  to  it  here  in  passing. 
^  li6 'l'i<^'°*i''"i  ^vhich  arises  here  in  argument  now  is,  in 
^iTOstance  and  in  fact,  whether  having  viol.^ted  the  Consti- 
tiou  and  laws  01  tlie  United  States  in  the  manner  shown 
here.  They  cannot  at  last  strip  the  people  of  the  power 
which  they  retain  to  themselves  by  impeacbineut,  to  hold 
Btich  nialefactors  to  answer  before  the  Seuat:^  of  tlie  L'ni- 
t<?d  States,  to  the  exclusion  of  the  intirposition  of  every 
tribunal  of  justice  on  God's  footstool.  What  has  thi^  ques- 
tion to  do  ^  ith  the  rinal  deci-ion  in  this  case.  I  say  that  if 
your  Supreme  Court  was  sitting  to-day  in  judgment  on 
this  question  it  would  have  no  intiuence  over  the  action  of 
tills  Senate.  Tho  question  belongs  to  the  Senate  exchi- 
Bivelv.  The  words  of  the  Constitution  are  that  "the  Sen- 
ate shall  have  sole  power  to  try  impeachments." 

The  solo  or  onlv  power  to  try  impeachments  includes  the 
po'Sver  to  determine  the  law  and  the  facts  arising  in  the 
case.  It  is  in  vain  th.at  the  decision  of  the  Supreme  (Jourt, 
or  of  the  Circuit  Court.s,  or  of  the  District  Court,  or  of  any 
other  court  outside  of  this  high  tribunal,  is  invoked  for  the 
decision  of  any  question  arLsiug  between  all  the  people  and 
tlieir  guilty  President.  We  protest  against  the  speech  that 
lias  been  made  here ;  we  protest,  also,  against  the  attempt 
to  cross-examine  this  witness  to  get  rid  of  the  matter  al- 
ready stated  so  truthfiillv  by  the  witness,  ivhich  clearly 
makes  a-'ainst  their  client,  strips  him  naked  f  n-  the  aveng- 
iiig  hands  ot  justice  to  reach  him  without  let  or  hindrance. 
Mr.  EVAKTS— Mr.  Chief  Justice  and  Senators,  I  can- 
not consent  to  leave  matters  so  misrepresented.  My  learued 
associate,  arguing  ou  a  hypothetical  case,  asked  whether, 
IT  evidence  elicited  on  the  question  of  a  jnd?e  should  be 
i;uuriou8  to  a  party,  the  party  would  be  resnieted  from 
cio.sa-examiuation.  It  had  not  the  remotest  aiiplication 
to,  and  as  must  have  been  apparent  to  every  Senator,  was 
not  connecrrd  in  the  least  with  the  evidence  given. 

The  evidence  si-'en  is  agrci-able  to  the  managers— is  ex- 
trejiiely  satislactury  to  us.  On  inquiry  of  the  President  bv 
tlicS  Lieut  Tiant-Cieneral,  whctluT  la'-vyers  cmild  not  make 
ryi  a  case  ihont  nn  at  intfriiri  appoiutuiejit,  the  Presi- 
dent said  it  could  uo:  be  dnue;  ibiit  tint  wlien  there  was 
an  ad  iati'rtui  appoiutineut  the  case  could  not  stand  half 
ftB  hour. 

^Ir.  HIN'tH.'.M— I  desire  in  response  to  remark  very 
Bnotly  that  iuatead  of  the  counsel  for  the  President  better- 
ing his  client's  casi:,  he  has  made  it  woi-se  bv  the  attempt 
to  explain  the  po^-itions  of  the  Pre-ideut  to  the  witness,  as 
to  its  being  iiupossible  to  make  up  a  case  without  an  ad  in- 
U^-im  appointment.  Hat  how  docs  the  case  stand?  Has 
not  the  Pie-id  uit  made  an  a'l  interim  appointment  three 
months  bef'ire  this  conversati m  nith  the  Lientenant- 
Qeneral/  Has  he  not  made  an  ad  interim  appointment 
St'ieneral  G-rant  in  August,  1*57?  "Ah  !"  say  the  gentle- 
men, "lie!  only  suspended  Mi',  Stanton  then  iindiT  the 
Tenure  of  Oilice  act.  and  therefore,  the  question  could  not 
be  very  ^^  ell  r.ii>rd."  I  have  no  doubt  that  that  will  be 
the  answer  of  the  counsel,  and  it  is  all  the  ausiver  they 
CUJ  make. 

JJut,  gentlemen.  Senators,  how  does  such  an  answer  put 
finierc  bv  the  Pre.-i.b-nt,  tiiat  he  did  not  make  that  sus- 
pension u'nder  the  i  enure  of  Oilice  act,  but  under  the  Con- 
SUtntiou  of  the  I'liit.,!  States,  and  by  virtue  of  the  pover 
vested  in  liim  by  that  Constitution?  He  cannot  play  fast 
0'>d  loose  in  that  way  in  the  presence  of  the  Senate,  and 
df  the  peopl"  of  the  country.  Why  did  he  not  sue  out  his 
■RTit  of '/"o  (f(UV((/i<o,  in  August  last,  wlien  he  made  his 
onpoint  oeut  of  Secretary  of  War  ad  interiinf 
^Vliv  dill  he  not  go  into  the  courts  forestalling  tho  power 
orf*  thepc'iib- tn  try  him  bv  impeachment  for  violation  of 
law,  for  this  unlawful  act,  which  by  the  law  of  every 
country  where  the  cnmmonlaw  obtains,  carries  the  crimi- 
Hal  intent  with  it  and  on  its  face,  which  he  cannot  drive 
from  the  records  bv  any  false  statement,  nor  s^vear  Irom 
tjie  record  in  any  shape  or  form  by  any  men'  declaratims 
«lii.?own.  Now  ouo  word  more  and  I  have  done  with 
tliis  matter. 

THe  tells  General  Thomas.  Thev  got  that  evidence  in, 
asid  now  thev  want  to  contradict  that  evidence  too.  That 
§ter  Mr.  Sta'nton  refused  to  obey  General  I'homas'  orders, 
aftd  after  he  had  ordered  Thomas  to  go  to  his  own  place. 
^d.  Thomas  refused  to  obey  his  orders,  he  tells  Thomas,  I 
eiljh  not  that  he  waa  going  into  the  «ourta ;  not  that  he 


should  apply  to  tho  Attorney-General  for  a  quo  irarranto. 
There  was  ho  intimation  of  that^sort,  but  there  ^va3  a  (te- 
claration  of  the  accused  to  Lorenzo  Thomas  on  the  nisht 
of  the  Slst  of  February,  after  he  had  committed  tlu<  crime 
against  the  la^v8  and  the  Constitution  of  his  country,  that 
Thomas  should  go  and  take  possession  of  his  olfiee  aiid  dis- 
charge his  finietionn  as  Secretary  of  War  al  interim. 

Senator  DAVIS  inmiired  of  the  Chief  Justice  whether 
the  questions  proposed  by  Senator  Johnson  had  been  fully 
answered. 

The  Chief  Justice  said  it  was  impossible  for  him  to  reply 
to  that  question.    The  witness  only  could  reply  to  that. 

Mr.  DAVIS  asked  that  the  questions  of  Senator  Johnson 
be  read, 
rriiey  were  accordingly  read). 

The  Chief  Justice  ruled  only  the  objection  of  the  ques- 
tion proposed  by  Mr.  Stanbery,  that  it  was  not  a  matter 
fairly  within  the  discretion  of  the  court,  but  it  was  usual 
under  such  circumstances  to  allow  counsel  to  continue  the 
inquirj'  to  the  same  subject  matter. 

The  questions  and  answers  were  read  by  tho  reporter, 
and  then  Mr.  Stanbery'a  question  waa  put  to  tho  witness, 
as  f  illows: — 

"Have  you  answered  as  to  both  occasions?" 
Witness— The  question  first  asked  me  seemed  to  restrict 
me  so  closely  to  the  purpose  that  I  endeavored  to  confine 
mj'self  to  that  point  alone.  The  first  day,  or  the  first  in- 
terview in  which  the  President  offered  ine  the  appoint- 
ment (wf  ?)i<cr2»!,' he  conlined  himself  to  general  terras, 
and  I  gave  him  no  definite  answer.  The  second 
interview,  on  the  afternoon  of  the  30th,  not  the  31st 
as  the  question  puts  it,  was  the  interview  during 
which  he  made  the  point  which  I  have  testified  to, 
and  in  speaking  or  referring  to  the  constitution- 
ality of  the  bill  known  as  tin;  Tenure  of  Othee  act; 
it  \vas  the  constitutionality  of  that  bill  which  he  seemed 
desirous  of  having  decided  when  he  said,  "If  it 
could  be  brought  before  the  Supreme  Court  pro- 
P(!rlv,  it  would  not  stand  h;\lf  an  hour:"  I  said,  that 
if  Mr.  Stanton  would  simply  resign,  although  it  was 
against  my  interest,  against  my  desire  and  against  ray  per- 
sonal wishes  and  my  oflicial  wishi's,  I  might  be  willing  to 
undertake  to  administer  the  office  ad  interim;  then 
he  supposed  that  the  point  was  yielded,  tind  I  made  this 
point,  "supposing  Mr.  Stanton  will  not  yield?"  he  ai>- 
swered,  "Un,  he  will  make  no  opposition.  You  present 
the  order  and  he  will  retire;"  I  expres.«ed  my  doubt,  and 
he  remarked,  "I  know  him  better  than  you  do;  he  is 
cowardly"  (laughter  in  court) ;  I  then  begged  to  be  excused 
from  an  answer;  I  gave  the  subject  more  reflection,  and 
gave  him  my  final  answer  in  writing;  I  think  that  letter, 
if  you  insist  on  knowing  my  views,  should  come  in  evi- 
dence, and  not  parole  testimony  taken  of  it. 

But  ray  reasons  for  declining  the  office  were  mostly  pe»- 
sonal  iu  their  nature. 

Senator  H EN  1)I;RS(^N  .submitted  in  writing  the  follow- 
ing question;— Did  the  President,  on  either  of  the  occa- 
pions  alludfd  to,  express  to  vou  aconvictiou.  res  ilution  or 
deti'rmination  to  remove  Mr.  Stanton  from  his  office? 

Wituess—If  by  removal  by  force,  b^-  never  conveyed  to 
my  mind  such  an  impression;  but  he  did  most  unnii>- 
takably  say  that  he  could  have  no  more  intercours<!  with 
him  ou  the  relationsjof  President  and  Secretary  of  War. 

Senator  IIOWAKD  proposed  the  following  question  in 
writing:- Yon  say  the  President  spoke  of  force.  What 
did  he  say  about  force? 

A.  I  inquired,  "supposing  Mr.  Stanton  does  not  yield, 
what  tlien  was  to  b.?  done?"  "Oh.  said  he,  th^re  is  no  ne- 
cessity of  considering  that  question;  on  the  presentation 
of  an'order  he  will  retire." 

Senator  HOWARD— Is  that   a  full  answer  to  the  ques- 
tion? 
Witness- 1  think  it  is. 

Senator  HKNnEllS')>f  proposed  the  foUowin?  quoatfon 
in  writing:— Did  vou  give  any  opinion  or  advice  to  the 
President  on  either  of  these  occasions  in  reference  to  the 
leg  ilitv  or  principle  of  an  ad  interim  appointment,  and  if 
so,  what  advice  did  j'ou  give,  or  what  opinions  did  you 
express  to  him? 
Mr.  HINGH.\M— That  wo  must  object  to. 
Mr.  IJLiTLEU— That  question  has  been  overruled  onee 
to-dav. 

I'lie  Chi'^f  Justice  put  the  queation  to  tho  Senate  and  the 
Senate  ret'u^rd  to  ad  uit  it. 

Mr.  S  r.vNI'.KUV  stated  that  ho  had  no  further  question 
to  ask  fh''   ■  iuies-. 

Mr.  H  IT  LI:K  remarked  that  he  did  not  know  that  tl>e 
counsel  f  u-  the  President  had  anything  to  do  with  the  es- 
amin.fi  >n. 

The  C  lief  Justice  asked  the  managers  whether  they  de- 
sired to     ross-i'vauiiu  •  tlie  witness? 

Mr.  lilN'  lllAM  said  they  did  not  at  present  desire  to  asK 
him  any  questions,  but  tliey  would  probable  call  him  to- 
morrow. 

Gmeral  Sherman  remarked,  I  am  summoned  bejore 
yoir  committee  to-morrow. 

Mr.  FA'.MtrS  insisted  that  the  cross-examination  should 
proceed  before  t!ie  witness  was  allowed  to  leave  the  stand. 
Mr.  BINlillAM  aaid,  we  do  notpropoao  to  cross-examine 
him  at  present. 

Mr.  r.V.'VKTS  insisted  that  the  croaa-exaraination  should 
proceed. 

Mr.  BINGHAM  remarked  that  tho  counsel  for  tho  Presi- 
dent had  asked  ou  Saturdav  for  leave  to  recall  the  witness, 
and  that  the  managers  madi?  no  objection.  It  w:is  for  the 
Senate  to  dctermiQe  whether  the  managers  might  call  him 
to-morrow  .  ,. 

Mr.  EVAKTS  said,  we  have  no  desire  to  be  restrictive  m 
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these  rules,  but  we  desire  tliat  the  rules  be  equally  strict  on 

^"llie'fjhief  Justice  remarked  that  imder  the  rules  the 
witness  "ho  lid  be  cross-cxamiued,  but  that  it  was  a  mat- 
ter for  th'!  Senate  to  B:.y  whether  they  would  allow  him 
to  be  ro-csUed  bv  the  manasers  to-morro\y 

M?  BUT  :•:!{  said  thi«  witness  has  not  been  called  by 
the  coun-'el  for  the  I'nsident,  and  therefore,  we  qo  not 
c5oss-examinehim;  we  take  our  own  course  m  our  own 

^^^'  K.  J.  MeiBS  Re-cnlled. 

Mr  STANRERY  asked  the  witness  to  read  from  his 
books  Uie  records  of  the  case  of  theLnited  btates  vs.  Lo- 

'"SYr°BUTL'ER  objected  that  the  docket  entry  of  a  court 
until' the  record  is  made  ur,  i^  nothing  more  than  the 
minutes  from  which  the  record  is  to  be  extended,  and  is 

"^Th  rt;i'i'ief'  Justice  asked  the  managers  whether  they 
objected?      „„    ,,  ,  .  •     »  j 

Mr  lUri'LER— I  have  objected.  ...         ,        ,. 

The  Chief  Justice  directed  tlitf-question  to  be   educed  to 

^Keinl" reduced  to  writing  it  was  read  as  follows:- 
Have  vou  got  the  docket   entries  as  to   the  disposition  of 

theca»e"of  tlie  United  States  vs.  Lorenzo  Ihomas;   il  bo, 

•will  you  produce  and  read  tliem.'  ,  .   ,     i,    j.  ,u-    ■„ 

The  Chief  Justice-The  Chitf  Justice  tbmks  that  th  s  is 

a  part  of  the  same   transaction.    He  will  put  the  ciuestion 

^'No^^te  h^ins'be,?^c:Ul^d  f{;:  Uie  Chief  Justice  directed 
the  witness  to  answer  the  que.-t!on.  ,.        ,     ,       i,„ 

The  «  itnesB  handed  the  record  to  the  reading  clerk,  who 
read  as  follows:—  ■  ,    „„„» 

No  5-Al  United  States  vs.  Lorenzo  Thomas,  Warrant 
for  his  arrest  issued  by  Hon.  Chief  Justice  Cartter,  on  tlie 
oath  of  E.  M.  Stanton,  to  answer  a  charge  of  high  nusde- 
^ueanor.  in  that  he  did  unlawfully  accevt  an  appuiiitinint 
to  the  oltice  of  Secretary  of  War  ad  uttynni.  \\  arrant 
eerved  bv  the  Marshal;  recogoizance  tor  his  appearance  on 
Mondavrtbe  2iitli  iurt. ;  discharged  by  Chiet  Justice  Cartter 
on  motion  of  defendant's  counsel.  . 

The  witness  was  not  cross-examined. 

Senator  JOHNSON  moved  that   the  court  do  now  ad- 

■""sonktor  HENDERSON  called  for  the  yeas  and  nays, 
but  they  were  nut  ordered.     ,.  .  . 

The  question  was  taken  bv  division,  and  the  motion  was 
carried  bv  24  to  is,  so  the  court,  at  quarter  ot  iive  o'clock 
adjourned,  and  tlie  Scuaie  immediately  after  adjourned. 


There  misht  be  some  hope  that  he  conld  not  do  so 
to-morrow."  In  view  of  the  suddenness  of  the  occufir 
rence  and  of  their  arranjiemeuts  in  regard  to  proofs, 
it  would  be  difficult  and  almost  impocsible  with  any 
propriety,  \Tith  proper  attention  to  the  case,  to  pro- 
ceed  to-day,  and  thev  supposed  that  an  indulcence  aj 
leapt  for  to-day  would  lessen  the  chances  of  lonsrpr 
procrastination.  The  Senate  would  bear  in  mind  tUat 
much  of  their  proposed  evidence  was  within  the  pep- 
Bonal  knowledge  of  Mr.  Stanbery,  and  not  wilhhi 
Ihat  of  his  afsociaies.  It  was,  of  course,  unplea»aiit 
to  them  to  introduce  these  personal  consideratiqus, 
bnt  in  their  be«t  judgment  it  was  necess:iiT  to  fuh- 
mit  Iha  motion  to  the  discretion  of  the  Senate, 
whether  the  indulgence  should  be  limited  to  this  da^ 
or  extended  lo  the  time  necessary  for  the  restoraiion 
of  Mr.  Stanbery,  whom  he  had  seen  last  evenin<r,  and 
supposed  that  he  would  be  able  to  eo  on  this  mornlii;*, 
as  Ufual,  as  had  Mr.  Slanlierv,  and  had  only  learned 
this  moruins;  that  Mr.  Stanbery  would  be  contiued  CJT 
direction  of  his  phvsician. 

Mr.  DRAKE  sent  the  following  to  the  Chair,  and  tt 
was  read:— Cannot  this  day  be  occupied  by  the  contj- 
sel  for  the  rospoudeut  in  giving  in  documentary 
evidence? 

Mr.  K\^\RTS— It  cannot,  as  we  understand  tae  nar 
ture  and  condition  of  the  proofs. 

Adjourniuent  until  To-day. 

On  motion  of  Mr.  HOWE,  the  Senate,  sitting  na  a 
court,  adiourned  uniii  lo-morrow  at  twelve  o'clock, 
Messrs.  Sumner  and  Pomeioy  only  voting  nay. 


PROCEEDINGS  OF  TUESDAY,  APRIL  14. 

The  court  was  opened  in  due  form.  On  motion, 
the  rea'.linj::  of  the  journal  was  dispensed  with. 

Mr.  STANBERY  was  absent  at  the  opening. 

Mr.  SUMNEll  olicred  and  sent  to  the  Chair  the  fol- 
lowing order  :— 

Arguments  of  (Jonnscl. 

Ordered,  That  in  answer  to  the  motion  of  the  mana- 
gers in  reference  to  the  limiting;  of  the  final  argu- 
ment, unless  otherwise  ordered,  such  other  managers 
and  counsel  as  choose  may  print  and  tile  their  remarks 
at  any  time  on  the  closing  argument. 

The  Chief  Justice— If  there  be  no  objection,  it  will 
be  so  ordered. 

Mr.  CONNE'^S— I  object,  Mr.  President. 

Mr.  SUMNEli— I  would  respectfully  ask  under  what 
rule  such  objection  can  be  made? 

The  Chief  Justice  replied  that  on  several  occasions 
he  h:*d  decided  the  rules  of  the  Senate  to  be  the  rules 
of  the  court  as  far  as  applicable. 

Mr.  SUMNER— Of  course,  it  is  not  for  me  to  nrgnc 
the  question,  but  I  bee  leave  to  remind  the  chair  of 
the  rule  under  which  this  order  was  made. 

The  Chief  Justice — It  will  lie  over. 

To  the  Counsel— The  counsel  for  the  President  will 
proceed  with  the  defense. 

Illnesa  of  Mr.  Stanbery. 

Mr.  EVARTS  rose  and  said  it  w:is  the  misfortune  of 
the  President's  counsel  to  be  obliged  to  stale  lo  the 
court  that  since  the  aojournment  yesterday  Mr.  Stan- 
bery had  been  seized  with  an  illness  whicli  preventert 
his  attendance  this  morning.  He  (Mr.  Evarts)  iiad 
ecen  Mr.  Stanbery  this  morning,  and  had  learned  that 
iu  the  opinion  of  the  physician  lie  would  undoubtedly 
be  able  to  resume  his  duties  within  forty-eight  hour*. 


PROCEEDIPiliS  OF  WEDHESDaV,  APRIL  (5. 

The  court  was  opened  in  due  form,  and  the  ma- 
nagers and  members  of  the  House  were  announced 
and  took  their  places. 

Messrs.  Stevens  and  Willi ams  were  absent  at  tlJO 
opening,  but  appeared  shortly  afterward.  Mr.  Stan- 
bery was  also  absent. 

The  aianascrs'  Speeches. 

After  the  journal  was  read, 

The  Chief  Justice  utated  the  question  to  be  on  the 
order  of  Senator  Sumner,  submitted  yesterday,  which 
was  read,  as  follows: — 

Ordrrrd,  That  in  answer  to  the  motion  of  the  manitrera, 
under  the  rule  limiting  the  argument  on  a  side  iinIicS3 
otherwise  ordered,  such  other  managers  and  ciunselftr 
the  I're.-iiientt  as  choo.-e  may  print  and  file  arguments  at 
anytime  before  the  closing  argument  on  the  part  of.tlVe 
managers. 

Senator  EDMUNDS— I  move  to  amend  the  order  so 
it  will  read,  "may  print  and  file  arguments  at  any 
time  before  the  argnment  of  the  opening  manaaer 
should  be  concluded,  in  order  that  the  counsel  for  the 
defense  niny  see  it  and  reply  to  it." 

Senator  SU.MNEK— I  have  no  objection  to  that. 

The  order  as  amended  was  read. 

Mr.  EVARTS -Mr.  Chief  Justice,  may  I  be  allrfwed 
to  ask  a  question?  The  amendment  offered  and  »> 
cepted  places,  I  eunpose.  the  proper  restrictions  upon 
the  arguments  to  be  tiled  on  the  part  of  the  mauagfind 

Several  Senators— We  cannot  hear. 

Mr.  EVARTS.  in  a  liuider  tone-The  rcstrictipn 
proposed  to  be  placed  on  ttiis  liberty  by  the  amea* 
me  lit  mi  ts  the  matter  ou  a  proper  basis,  I  suppOi*. 
as  regards  the  printed  briefs,  that  may  be  uut  in  on 
the  part  of  the  managers;  that  is.  that  they  sliall  be 
filed  before  we  make  our  reply.  On  our  part,  it  would 
be  proper  that  we  should  have  the  opportunity  to  lil« 
the  brief  at  any  time  before  the  closing  managwr 
makes  his  rejdy,  so  we  may  have  an  opportunity  Of 
replying  in  our  brief  to  that  of  the  manaijers. 

Mr.  BINOIIAM— Mr.  President :-I  desire  to  say 
that  it  would  seem,  if  the  order  be  made  as  it  is  et^ 
gested,  that  additional  arguments  made  by  the  coirf*- 
sel  in  behalf  of  the  Piesideut  need  not  be  tiled  till  tlM 
close  of  the  arguments  made  oially  to  the  Sen:ite,  ™ 
managers  on  behalf  of   the  people  would  have  ntf  O^ 
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portuiiity  to  see  the  arguments.  I  wonid  ask  the  Se- 
nate to  consider  whether  it  is  right  to  gire  the  counsel 
for  the  President  an  opportunity  to  review  nnd  reply 
to  arenmectg  of  the  counsel  for  the  people  before  any 
•rgument  whatever  may  be  filed  here  on  behalf  of  the 
President. 

Mr.  EVARTS— Undoubtedly  there  are  inconveni- 
ences in  this  eniaigement  of  the  rnle,  however  ap- 
plied; but  there  seerns  to  be  a  propriety  in  requirinir 
the  manas;er8  to  file  their  argument  before  the  reply 
of  counsel  for  the  President.  The  same  rule  would 
be  applied  to  us  that,  by  the  present  amendment, 
Wonld  be  applied  to  the  managers  of  the  impeach- 
ment, for  they  are  not  required  to  tile  theirs,  except  at 
the  very  moment  that  they  close  their  oral  art,'ument, 
and  then  we  are  obliged  to  commence  our  oral  argu- 
ment. 

Charge  of  Delay. 

Mr.  NELSON,  after  making  some  remarks  in  an  m- 
andible  tone,  until  admonished  by  Senators  to  speak 
louder,  proceeded  as  follows: — 

In  consequence  of  the  imputation  made  by  the 
managers  that  we  desired  unnececsarily  to  consume 
the  time  of  the  Senate,  those  of  us  who,  under  this 
arrangement,  had  not  intended  to  argue  the  case,  did 
not  yield,  either  by  ourselves  or  by  others,  to  make 
any  application  to  the  Senate  for  an  enlargement  of 
the  rule ;  but  since  that  application  has  been  mude  on 
the  part  of  the  managers,  I  desire  to  say  to  the  Senate 
that,  if  we  are  permitted  to  argue  at  all,  I  think  It 
would  be  more  fair  to  tlie  two  counsel  who  did  not  ex- 
pect to  argue  the  case,  to  permit  us  to  make  an  extem- 
poraiieons  argument  before  the  Senate.  We  have  not 
made  any  preparation  in  view  of  written  arguments 
whatever.  We  suppose  that  the  managers  on  the  part 
of  the  House,  who  have  had  this  subject  before  ttiera 
for  a  much  longer  period  than  we  have,  are  more  fa- 
miliar with  it,  and  are  better  prepared  to  make  writ- 
ten arguments;  so  that,  if  the  rule  be  extended,  we 
respectfully  nsk  the  Senate  to  allow  ns  to  address  the 
Senate  in  such  mode,  either  oral  or  written,  as  we 
may  desire. 

I  do  not  expect  to  be  able  to  interest  the  Senate  as 
much  as  the  learned  gentleman  to  whom  the  manage- 
ment of  the  case  has  hitherto  been  confided  on  the 
part  of  the  President,  yet,  as  a  resident  of  the  Presi- 
dent's own  State,  and  I  have  practiced  my  profession 
in  the  town  of  his  own  domicile  for  the  last  thirty 
years,  and  as  he  has  thought  proper  to  ask  my  ser- 
vices in  his  behalf,  and  as  I  fuliy  concur  with  him  in 
the  leading  measures  of  his  administration,  I  desire  I 
may  be  allowed  to  be  heard  in  the  manner  in  whicli  I 
have  suggested. 

An  AmendniBnt    to  the   Amendment  Proposed 

Seuator  CONNESS  made  a  motion,  in  writing,  to 
etrike  out  all  after  the  word  "ordered,"  and  iuserl  the 
following  as  a  substitute: — 

That  the  twenty-tirst  rule  shall  be  so  amended  to 
allow  as  many  of  the  managers  and  of  the  counsel  for 
the  President  to  speak  on  the  final  argument  as  shall 
chose  BO  to  do,  provided  that  not  more  than  four  days 
on  each  side  shall  be  allowed,  but  the  managers  shall 
make  the  openiiig  and  closing  argument. 

Senator  DRAKE  asked  the  yeas  and  nays,  and  the 
substitute  was  lost  by  the  following  vote: — 

Ykas.— Mepers.  (Janieron,  Conness,  (Irapin,  Dixon,  Doo- 
little,  Fowler,  Ilaihin,  Henderson,  Hendricks,  McCrecrv, 
Patterson  (Tcnn.),  Kani?ey,  Sherman,  Stewart,  Trumbull, 
Van  Winkle,  Willcy,  Wilson,  and  Yates-  19. 

Nays.— Mossrp.  Anthonv,  Buckalow,  Cattcll,  Chandler. 
Cole,  Conkliiig,  Davis,  Drake,  EdnmndB,  Ferry,  Freling- 
hnysen,  Houard,  Howe,  Johnpon,  Morgan,  Morrill  (Me.), 
Morrill  (Vt.),  Morton,  Patterson  (N.  11.),  Ponicroy,  llof-i, 
Saiilsbury,  Sumner.  Thayer,  Tipton,  \ickeri<,  and  Wil- 
liams—27. 

The  question  was  then  stated  to  he  on  the  order  of 
Senator  Doolittle— Mr.  Chief  Justice,  I  prefer  oral 
argument  to  printed  ones;  and  I  submit  the  follow- 
ing, notwithstanding  there  are  but  four  cries  of  "or- 
der--order"  of  the  counsel  for  the  President,  and  six 
of  the  managers  of  the  House.  (Order— order.)  I 
have  sent  to  the  chair  an  order  which  1  will  ask  to 
have  read.    It  was  read,  as  follows: — 

Strike  out  all  after  the  word  order,  and  insert  "  on 
the  final  argument  two  managers  of  the  House  shall 
open,  two  of  the  counsel  for  the  respondent  reply ; 
then  two  of  the  managers  speak,  and  they  to  be  fol- 
lowed by  the  two  other  counsel  for  the  respondent; 
and  they  in  turn  to  be  followed  by  the  two  other 
mansgera  of  the  House,  who  shall  conclude  the  argu- 
ment." 

Mr.  DRAKE— Mr.  President,  I  move  the  indefinite 


postponement  of  the  whole  proposition,  together  with 
the  subject. 

Mr.  SUMNER  called  for  the  yeas  and  nays,  and  the 
motion  was  carried  by  the  following  vote: — 

Yeas.— Mecprs.  Anthony,  Biickalew,  Chandler,  Cole, 
Conkliug,  Cunnefs,  Cnrbett,  Davia,  Dixon,  1  ir:ike,  Ed. 
nuuid?,  Ferry,  Fcssenden,  Grimes,  Harhin,  Henderson, 
Hendricks,  Howard,  Howe,  Jt^huson,  Morgan,  Morrill 
(Me.),  Morrill  (Vt.),  Patterson  (N.  H.),  Pomerov,  Ross, 
Sauisbury,  Sherman,  Stewart,  Thayer,  Tipton,  Williams 
and  Yates— 24. 

Nays.— Messrs.  Cameron,  Cattell,  Cragin,  Doolittle, 
Fowler,  Frelinghuvgen,  McCreery,  Patterson  (Tenn.), 
Ramsey,  Suniuer,  Trumbull,  Van  Winkle,  Vickere,  Willey 
and  Wilson -14. 

So  the  subject  was  indefinitely  postponed. 

Mr.  FEliRY  olTered  the  following:- 

Onural,  That  the  twelfth  ride  be  so  amended  as  tha 
the  hour  of  the  day  at  which  the  Senate  shall  sit  upon  th( 
trial  now  pending,  shall  be,  unless  otherwise  ordered 
eleven  o'clock  A.  M..  aq^  that  there  shall  be  a  recess  o 
thirty  minutes  each  day^ommencing  at  two  o'clock  P.  M. 

The  order  was  rejected  by  the  following  vote  :— 

Ykas.— Messrs.  (Jameron.  Cattell,  Chandler,  Cole,  Conk- 
ling,  Conness,  Corbett,  Cragin,  Drake,  Ferry,  Frelinghuy. 
sen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  (.Me.),  Mor- 
rill (Vi.),  Karasev,  Sherman,  Stewart,  Sumner,  Thaj'er, 
Williams,  and  Wilson— 24. 

Nays.- Messrs.  Anthony,  Bayard.  Bnckalew,  Davis, 
Dixon,  Doolittle,  Edmunds,  Fcssenden,  Fowler.  Grimes, 
Henderson,  Hendricks.  Johnson,  McCreery,  Morton,  Pat- 
terson (N.  H.),  Patterson  (Tenn.i,  Poraerov,  Itoss,  Sauls- 
bury,  Tipton,  Trumbull,  Van  Winkle,  Vickers.  Willey 
and  Yates— 26. 

Resumption  of  Business. 

The  Chief  Justice  directed  the  counsel  to  proceed  with 
the  ciife. 

.Mr.  EVARTS— Mr.  President  and  Senators,  although  I 
am  not  able  to  announce  as  1  should  be  very  glad  to  do, 
that  our  associate,  Mr.  Stauberj',  according  "to  the  hopa 
we  entertained,  has  not  been  able  to  come  out  to-day. 
Yet  I  am  happy  to  sav  that  he  is  quite  convalescent,  and 
cannot  be  long  kept  from  giving  the  ca^e  his  attention. 
Under  these  circumstancea  and  from  a  desire  to  do  what- 
ever we  may  properly  do  in  advancing  the  trial  of  this 
cause,  we  propose  to  proceed  to  put  in  documentary  evi- 
dence, hojing  that  n-e  \vill  not  be  called  upon  to  put  in  any 
oral  testimony  until  to-morrow. 

Nomination  of  E^vlng'. 

Mr.  CURTIS  said  he  would  have  to  call  upon  the  Execu- 
tive Clerk  of  the  Senate  to  produce  the  nomination  of 
Thomas  Eiving,  Sr.,  of  Ohio,  to  the  office  of  Secretary  of 
War,  on  the  2l8t  of  February,  1868. 

The  t;liief  Justice  was  understood  to  express  a  doubt  aa 
to  whether,  under  the  rnlee  of  the  Senate,  nominationa 
were  not  under  the  injunction  of  secrecv. 

Senator  EDMUNDS  asked  the  unanimous  consent  of  the 
Senate  to  show  that  the  fact  of  a  nomination  lieing  made 
was  con-'idend  not  subject  to  the  injunction  of  secrecy. 

Mr.  CUKTIS  said  he  was  so  instructed,  and  therefore  he 
had  supposed  that  no  motion  to  remove  the  injunction  of 
secrecy  was  necessary. 

Senator  SHERMAM  said  that,  if  a  motion  was  con- 
sidered necessary,  he  would  move  that  the  Executive 
Clerk  of  the  Senate  besivorn  as  a  witness  in  the  case. 

The  motion  was  agreed  to.  and  the  Executive  Clerk  of 
the  Senate,  Mr.  Dewitt  Clark,  was  sworn,  and  examined 
by  Mr.  Curtis,  as  follows:— 

Mr.  Clark's  Testimony. 

Q.  State  what  document  vou  have  before  you?  A.  I  hare 
the  original  uoininatii>n,  by  the  President,  of  Thomaa 
Ewine,  Sr.,  as  t^ecretary  of  the  Department  of  War. 

Q.  Please  to  read  it?  A.  Witness  reads  as  tollows :- "To 
the  Senate  of  the  United  States:— I  nominate  Thomas 
Ewing,  Sr.,  of  Ohio,  to  be  Secretary  for  the  Department  of 
War.  ANDREW  JOHNSON. 

"Washington.  D.  C,  Feb.  21,  lSfi8." 

Q.  On  what  dav  was  this  actually  received  by  you. 
A.  On  the  22d  of  February. 

An  Executive  Messaae. 

Mr,  CURTIS  said- 1  now  desire  to  put  in  evidence  a  mes- 
sage fr<.m  the  Presidout  of  the  United  States  to  the  Senate 
of  thi;  United  S  ates,  which  bears  date  February  34,  1S68. 
I  have  a  printed  copy,  which  is  an  authorized  copy,  and  I 
suppose  it  \<  ill  not  be  objected  to. 

Mr.  liUTLKU  -The  veliieleof  proof  is  not  objected  to.but 
the  proof  is  objected  to  for  a  very  pl.-iin  reason.  This  mes- 
sage was  sent  after  the  Presidi'Ut  was  impeached  by  the 
House,  and  of  course  his  declarations  put  in,  or  attempted 
to  be  put  in  after  his  imi'caclmu-nt,  whrtlier  directed  to 
the  Senate  or  any  body  el.-fe,  can't  be  given  in  evidence. 
The  exact  order  of  time  may  not  be  in  the  mind  of  Sena- 
tors, and  I  will  therefore  state  it.  On  the  21st  of  February, 
a  nsolution  was  oflered  in  the  House  looking  to  the  im- 
peacliment  of  the  Presiilent,  and  it  was  referred  to  a  com- 
mittee on  the  22d  of  February,  the  committee  reported, 
and  the  impeachment  was  actually-  voted,  then  intervened 
Sunday,  the  23d.  Any  messuage  sent  on  the  24th  of  Feb- 
ruary must  have  been  know  n  to  the  President  to  bo  after 
hi."  iuipearlinient. 

Mr.  CURTIS— It  will  bo  recollected  that  the  honorable 
manager  put  in  cvidencj  a  resolution  of  the  Seu.ite  to 
which  this  message  ia  a  response,  bo  that  the  question  ia 
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Trhother  the  honorable  manaperB  can  put  in  evidencr-  a  ro- 
eolve  of  the  Senate  transiniitled  to  the  President  of  tho 
I'uiwd  St;ites  with  reference  to  the  removal  of  Mr.  btan- 
ton,  and  rcfiiae  to  receive  a  reply  which  the  I'residout  made 
to  that  reBolvc.  . 

Mr.  BUTLER.— I  have  only  to  say  that  thia  i?  an  argu 
mcnt  of  rr'ji'ilio^  an<l  not  of  hnv.  Will  my  learned 
friends  opiiosite  d.ire  to  eav  that  they  have  read  of  a  cane 
where,  after  the  indictment  of  a  criminal,  the  reppondcnt 
was  allowed  to  put  in  evidence  his  Btatcment  of  hit  own 
flefense?  If  I'O,  where  docs  that  rieht  cease?  We  put  m 
the  resolve  referred  to  because  it  is  a  part  of  the  tr.iuaac- 
tion  of  the  removal  of  Mr.  Stanton.  It  was  made  before 
hnpeachmenr  was  determined  upon,  and  now  wc  are 
asked  to  admit  the  criminal's  declarations  made  after  that 
day.  I  onlv  ask  the  Senate  to  consider  of  it  as  a  precedent 
hereafter,  as  \vcll  as  beiu?  a  great  wrong  npon  the  i  eoi  le, 
that  after  indictment,  after  impeachment,  the  I'rcMdent 
can  send  in  a  message  which  shall  be  taken  as  evidence. 

Mr  EVAKTS— The  learned  managers  ask  wheeher  we 
dare  to  do  something.  We  have  not  lioen  in  the  ha!>it  of 
considering  the  measure  for  the  c_Midiieting  of  forcn-ie  dis- 
putations  to  be  a  question  of  darmg.  We  are  not  m  the 
habit  of  applying  such  epithets  to  opponent.';  nor  hitlierto 
in  the  habit  o  receiving  them  from  them.  The  mcas-ire  of 
duty  of  counsel  is  the  measure  which  we  shall  strive  to 
obey,  and  not  the  measure  of  daring.  If  for  no  ether  rea- 
son thau  this— that  on  rules  of  law,  of  fact  and  evidence, 
wemav  perhaps  expect  some  superiority,  but  on  measures 
of  d.arihg,  never.  (Laughter.)  Is  the  learned  manager  en- 
tirely right  in  saying  that  the  impeachment  was  voted  on 
the  22d  of  Februarv?  The  22d  was  on  Saturday,  and  unless 
I  am  mistaken,  a  vote  was   not  taken  until  tho   following 

Mr,  BUTLER— The  vote  was  taken  on  Saturday.thc  22d 
of  February.  ....  ,  . 

Mr.  EVARTS— That  is  that  articles  of  impeachment 
■hall  be  brought  in. 
Mr.  BUTE  EK- Yes.  sir.  ^      ^  ^ 

Mr.  EVARTS— The  articles,  however,  wore  not  voted 
tmtil  the  24th.  Now,  it  is  said  that  because  the  vote  that 
the  impeachment  should  proceed  was  taken  on  the  Q2d  of 
Februarv,  that  impugns  the  adrai8eil)ility  of  tho  evidence 
proposed  to  be  laid  before  the  Senate.  My  learned  asso- 
ciate has  distinctly  slated  the  eituation  of  the  matter. 
Perhaps  both  of  these  transactions- tho  vote  in  the  Senate 
jmd  this  mess.agc— may  be  within  the  range  of  argument. 
But  the  managers  have  put  in  evidence  this  transactiou  of 
the  Senate,  and  exactly  what  bearing  this  h.as  as  a  part  of 
the  res  oestm.  the  removal  of  Mr.  Stanton,  which  took 
place  before  the  resolution  was  passed  by  thft  Senate,  it 
was  not  eai-y  to  see.  It  was.  however,  received  ss  proper 
evidence,  and  the  reason  why  wo  did  not  con«ider  it  ob- 
JECtionable  was  because  we  supposed. as  a  matter  of  course 
(ff  right,  that  this  message,  which  is  an  «n.<wcr  to  that  re- 
solution on  the  introduction  of  the  topic  before  offered  in 
evidence,  would  he  admi-sible  in  testimony.  Wo  submit, 
therefore,  that  in  every  principle  of  law  and  of  discus«ion 
in  reference  to  the  completeness  of  the  record  on  the  point, 
this  message  of  the  President  should  be  allowed  to  be  read 
and  given  in  evidence. 

Mr.  BUTLEK— I  simply  desire  to  call  the  attention  of 
tho  Senate  to  the  fact,  whether  that  is  a  matter  of  daring 
or  of  professional  knowledge.  Neither  counsel  have  stated 
anv  possible  reason  which  is  proper  should  be  recei\  od  in 
evidence.  We  put  in  tho  resolve  of  tho  Senate  to  show 
that,  notwithstanding  that  resolve  was  served  on  the 
President  on  the  night  of  the  Slst  of  IVbruriry,  lie  still 
went  on  and  treated  this  Lorenzo  Thomas  as  Secretary  of 
War  ad  inh'rbn:  that  Lorcnro  Thomas  was  thus  recog- 
nized by  him  after  that  a«  the  Secretary  oA  interim,  and 
that  after  tliat  Lorenzo  Thomas  was  carrying  out  his  de- 
sign to  take  pos.^ession  of  tho  office  by  force.  Wo  offered  it 
in  order  to  show  that  the  President  of  U^e  United  Ststci 
was  determined  on  disobeying  the  law  of  ths  laud.  »ud 
that  notice  was  served  upon  him  tor  tho  purpotm  of  having 
him  know  the  action  of  the  Senate,  so  that  ho  nuglit  stay 
his  hand.  Now,  can  a  prepared  argument,  made  after 
that,  and  after  he  was  impeached  by  the  Houw  of  Hepre- 
sentatives,  be  put  in  ovideneef  One  ounce  of  action  in  obe- 
dience to  the  law  and  tho  resolution  of  tho  Sonato  would 
have  been  a  great  deal  better  than  pages  of  argument.  I 
will  not  use  the  word  "dare."  for  I  know  that  counsel 
would  dare  to  do  all  that  good  lawyers  wo»ld  dare  to  do 
in  favor  of  their  client,  but  I  will  say  that  tho  gentlemen 
have  not  shown  any  sound  reason  on  which  this  can  bo 
done. 

The  Chief  ■Tustice  directed  the  connscl  for  the  President 
to  put  in  writing  wh.at  they  proposed  to  prove.  While  they 
were  engaced  in  doing  so, 

Mr.  BUTLEK  stated  that,  for  fear  there  might  he  some 
mistake,  he  had  sent  the  (Jlerk  of  the  House  for  the  record 
«f  the  proceedings  on  impeachment. 

Mr.  Mcpherson,  Clerk  of  the  House,  having  come  in  soon 
ftfterw.ards.  and  handed  the  House  Journal  to  Mr.  Butler, 
the  latter  s.iid— I  find  upon  examination  that  tlio  i-tati;  of 
the  record  is  this:— On  tho  Slst  of  Fehruarv  the  rosoUition 
of  impeachnicut  was  prepared  and  rcfenrd  to  a  com- 
mittee: on  the  22d  tho  committee  reported,  and  that  rooort 
was  debated  through  tho  22d  and  into  Monday,  the  24th, 
and  the  actual  vote  was  taken  on  Monday,  the  34th. 
►  Mr.  EVARTS— Late  in  tho  afternoon;  fivo  o'clock;  so 
that  I  was  correct. 

Arsument  of  DIr.  ninarham. 

Mr.  BINGHAM— I  riso  to  state  a  further  reason  why  we 
ini-ist  upon  this  objection.  The  House  of  Rop^^sentatives, 
as  appears  by  tho  journal  now  furnished,  voted  on  tlie  3^d 
of  l;ehruary  that  Andrew  Johnson  bo  liupoaohed  of  hitsU 


crimes  and  misdemeanors.  On  the  day  preceding  the  22d 
of  February  it  appears  that  the  Senate  of  the  United 
States  proceeded  to  con.«ider  another  message  of  the  Presi- 
dent, iu  which  he  h.ad  reported  to  tho  Senate  that  he  had 
removed  from  the  Department  of  War  Edward  M.  Stan- 
ton, then  Secretary  of  War  by  previous  action  of  the 
Senate.  The  Senate  refused  to  concur  in  the  suspension— 
refused  to  acquiesce  in  the  reasons  assigned  by  the  Presi- 
dent under  tlie  Tenuro  of  OHice  act,  having  given  tha 
I'rcsident  notice  thereof.  The  President  proceeds  there- 
upon to  remove  him.  and  to  appoint  Lorenzo  Thomas  aa 
Secretary  of  War  aH  interim,  in  direct  contravention  of 
the  express  words  ef  the  act  itself  and  of  the  action  of  tha 
Senate. 

The  record  shows  that  on  the  21st  of  February,  1868.  the 
Senate  of  the  United  States  passed  a  resolution  reciting 
the  action  of  the  President  in  the  premises,  to  wit:— The 
removal  of  the  Secretary  of  War,  and  his  appointment  of 
Secretary  ad  ■tnUriin.  and  declaring  that  under  the  Con- 
stitution and  laws  of  the  United  States  the  President  had. 
no  power  to  make  the  removal  or  to  make  the  appoint- 
ment of  Secretary  ad  interim.  That  was  the  ac- 
tion of  the  Senate,  and  notice  of  th.at  action  was 
served  on  the  President  on  the  night  of  the  Slst 
of  February.  Now  what  takes  place?  Here  is  a  preseiib- 
ment  made  on  the  2lBt  or  22d  of  February,  1868,  against  tho 
President  before  the  grand  infiuest  of  the  nation.  After 
that  presentment  he  was  within  the  power  of  the  people, 
altliough  he  had  fled  to  the  remotest  end  of  the  earth. 

He  could  not  have  stopped  for  a  moment  the  proper 
course  of  this  inquiry  to  hiial  judgment,  even  though  per- 
sonal process  had  never  been  .served  upon  him.  It  is  so 
provided  in  the  text  of  the  Constitution.  It  is  to  be  chal- 
lenged by  no  man.  After  these  proceedings  tlms  instl*. 
tuted,  and  two  days  after  the  effect  of  the  action  of  tho 
Senate  being  made  known  to  him.  and  three  days  after 
the  etfect  of  the  commission  ot  his  crime,  the  President 
enters  deliberately  on  the  task  of  justifving  himself  before 


the  nation  for  a  violation  of  its  laws ;  for  a  violation  of  ita 
Constitution;  for  a  violation  of  hi?  oath  of  oliice;  for  hia 
dcliancoiif  the  Senate;  for  his  defiance  of  the  people— by 
sending  a  message  to  the  Senato  of  the  United  States,  on 
the  24th  day  of  Fehruary,  1868. 

What  is  it.  Senators,  any  more  than  the  voluntary  do* 
claration  of  the  criminal  after  the  fact,  made  in  liis  own 
behalf?  Does  it  alter  tho  case  in  law?  Docs  it  alt.-r  tha 
case  in  the  reason  or  the  judgment  of  any  man  living, 
either  within  tho  Senate  or  outside  of  the  Senate,  th.at  he 
chooses  to  put  his  declaration  In  his  own  defens;^  in  writ- 
ing? The  law  makes  no  such  distinction.  1  undertake  to 
assert  here,  regardless  of  any  attempt  to  contradict  my 
statement,  that  there  is  no  law  by  which  anybodv  aecusea 
criminally,  after  the  fact,  can  make  declarations,  eithef 
oral  or  iu  writing,  either  by  a  message  to  the  Senate  or  a 
speech  to  a  mob,  that  can  be  given  as  evidence  to  acoult 
himself,  or  to  afliect  in  any  manner  his  criminality  within 
a  tril) m.al  of  justice;  or  to  make  evidence  which  should 
Ije  admitted  upon  any  form  of  law,  upon  his  motion,  to 
justify  his  own  criminal  conduct.  I  do  not  hesitate  to  say 
that  every  authority  which  the  gentleman  can  bring  into 
court  relating  to  rules  of  evidence  in  proceedings  of  this 
sort,  is  directlv  against  tho  proposition,  and  for  the  siiupla 
reason  that  tliis  is  a  written  declaration,  made  bv  the  ac- 
cused volunt.-vrilv  after  the  fact,  in  his  own  behalf. 

I  rend  for  the  information  of  the  Senate  the  testimony 
touching  this  fact  of  the  service  of  the  notice  of  the  action 
had  by  the  Sen.ite,  and  of  the  conduct  of  the  President, 
whereof  he  staiuU  accused.  Mr.  William  H.  McDonald* 
Chief  Clerk  of  the  Senate,  testifii'S,  on  page  148:— 

■'All  attested  copv  of  the  foregoing  resolutions  was  dt)» 
livered  by  me  into  the  hands  of  the  President,  at  his  ofliee 
iu  the  Executive  Mansion,  about  ten  o'clock  P.  M.,  on  t\id 
Sift  r.f  Februarv.  1861" 

And  on  the  ':4th  of  February,  three  days  afterwards,  the 
President  volunteers  a  written  declaration,  which  his 
counsel  now  projio^e  to  make  evidence  in  his  behalf  befora 
this  tribunal  of  justice.  Of  cour."C,  it  is  evidence  for  no 
purpo»e  «  hatever.  except  for  the  purpose  of  exculpating 
Uuii  of  tho  criminal  accusations  preferred  against  him. 

Senators  will  bear  with  me  ivhile  I  make  one  further  re^ 
mark.  The  proposition  is  to  introduce  this  wliole  raess.ago, 
not  simply  what  the  President  says  for  himself,  not  siuiplr 
the  argument  which  he  chooses  to  present  in  the  form  of  & 
writt<^n  declaration  in  vindicatiim  of  his  criuiinal  CoB- 
iduct,  hut  the  declaration  of  third  persons.  Tho  Seuate  ia 
asked  to  accept  this,  too,  as  evidence  on  the  trial  of  tbo 
accused;  llie  declarations  of  third  persons,  whom  he  calU 
his  constitutional  advisers.  He  states  their  opinions  witll- 
out  giving  their  language.  He  gives  their  concUisions,  and.^ 
those  conclusions  are  to  be  thrown  before  the  Senate  »«"* 
part  of  the  evidence. 

I  beg  leave  to  say  here,  in  the  presence  of  tho  Senat^ 
that  there  is  no  colorable  excuse  for  the  President  or  hia 
counsel  coming  before  the  Senate  to  say  that  he  has  any 
right  to  uttemiit  t9  shelter  himself  from  a  violation  of  tho 
laws  of  his  co'intry  under  tho  opinion  of  any  member  of  his 
Cabinet.  Tho  tJonstitution  mcvit  vested  his  Cabinet coun- 
s«',llore  with  any  such  authority,  as  it  never  vested  tho  Pro«- 
sident  with  .authority  to  suspend  the  laws,  or  to  violate 
the  laws,  or  to  make  appointments  in  direct  c<>ntraveiv 
tion  to  the  laws,  and  in  defiance  of  tho  fiat  of  tho  Sonata 
actii.g  in  express  obedience  to  the  law. 

There  is  no  tolerable  excuse  for  these  proceedings ;  I  say 
it  with  all  respect  for  the  learned  counsel,  and  1  cnallenM 
now  the  production  of  authoritv  in  anv  respectable  court 
that  ever  jillowcd  anv  man,  high  or  low,  olliciallv  or  unofH* 
ci»llv,  to  introduce  his  own  declarations,  writ'en  or  un- 
written, made  after  the  fact  in  his  defense.  Tlia' is  tl>4 
point  I  take  here    I  beg  pardon  of  tho  Souato  for  bavlofl 
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dpfained  them  fo  Ions  in  the  statement  of  a  prnpos-ition  so 
Eimvple.  and  the  huv  of  wliich  n  so  ck-arly  settU-il,  lumiing 
through  ceiituiiCB.    I  submit  the  question  to  the  Senate. 

Mr.  Evarts  States  His  Views. 

Mr.  EVARTS~Mr.  Chief  Justiee  and  Senators:— The 
only  apology  which  tlie  learned  mnnnger  has  made  for  tlie 
qpurse  of  his  remarks  is  an  apolopy  for  the  consumption 
<Jf  your  time,  and  yet  he  has  not  hesitated  to  fay,  and 
again  to  repeat  that  there  ii<  no  color  of  jio-tiiication  for 
the  attempt  of  the  I'rosidcnt  of  the  United  Stat^-f  to  de- 
fend himself  or  for  the  effort  that  his  counsel  make  to  de- 
fend him.  We  do  not  receive  our  law  from  the  learned 
manapor. 

Mr.  BINGHAM,  rising— Will  the  gentleman  allo\y  me? 

Mr.  Kvarts  wnf  procecdins  with  his  remart:s. 

Mrj  BINGHAM— The  gentleman  mii-repres-cuts  me. 

Mr.  EVAUTS— 1  do  not  miorepreceut  the  honorable 
manager. 

Mr.  KINGHAM— I  did  not  sa.v  that  there  was  no  color  of 
excuse  for  the  President's  attempt  to  defend  hiuipclf,  or 
for  the  counsel's  attempt  to  defend  hiiu,  but  that  there 
was  no  color  of  excuse  for  ottering  this  testiwionv. 

Mr.  EVARTS— It  all  comes  to  the  ssme  tliiiip;.  Every- 
thing that  is  admitted  on  our  view  or  lin<- of  the  suiiject 
in  controversy,  except  it  conform  to  the  prelimindry  view 
■w  hich  the  learned  managers  choo.se  to  throw  dow  n.  is  re- 
garded as  wholly  outside  of  the  color  of  law  and  of  right 
on  the  part  of  the  President  and  hi?  counsel,  and  is  so  re- 
peatedly charged.  Now,  if  the  c-ime  was  completed  on 
the  21st,  which  is  not  onl.v  the  whnle  ba.sci' of  this  argu- 
ment of  the  learned  manager,  but  of  every  other  argument 
on  the  evidence  which  I  had  the  honor  of  hearing  from 
him,  I  should  like  to  know  what  application  and  rele- 
vancy the  resolution  had  which  was  pas-^ed  by  the  Senate 
on  the  21st  of  I'ebru.avy,  after  the  act  of  the  President  hnd 
been  completed,  and  after  the  act  had  been  communicated 
to  the  Senate? 

There  can  be  no  single  principle  of  the  law  of  evidence 
on  which  that  view  can  be  pro' ed  on  behnlf  of  the  man- 
ngcis,  and  on  which  the  reply  of  the  President  can  be  ex- 
cluded. Wliat  would  be  thought  in  a  criminal  prosecution 
of  the  prosecutor  giving  in  evidence  wbut  a  magittrate  or 
a  sheritl  had  said  to  the  accused  concerning  the  deed,  and 
tlien  shut  the  mouth  of  the  accused  as  to  n  hat  ho  had  said 
then  and  there  in  reply.  The  only  pof  sible  argument  by 
T\hieh  what  was  said  to  him  could  be  given  in  evidence,  fa 
that,  unreplied  to,  it  might  be  construed  into  an  admission 
or  pubmissii  n. 

If  the  eheriif  were  to  say  to  the  prisoner.  "You  stole  that 
■watch,"  and  if  that  could  be  given  in  evidence,  and  the 
prisoner's  reply,  "It  was  my  watch,  and  I  took  it  because 
It  was  mine,"  could  not  be  given  in  evidence,  that  would 
be  precisel.v  the  same  proposition  which  is  being  applied 
here  by  the  learned  managers  to  this  action  had  between 
the  President  and  the  Senate. 

Mr.  UlTLEK— If  the  tlsiof  did  not  make  a  reply  until 
four  da.vs  afterwards,  and  then  sent  in  a  written  statement 
"as  to  who  owned  the  watch,"  was  putting  also  in  wliat 
his  neighbor  said  would  bo  a  more  appropriate  illustration. 
I  take  the  illustration  as  a  good  and  excellent  one.  The 
eheritf  says  to  the  prisoner,  "Where  did  j'ou  pet  that 
vatch?"  Four  days  afterwards  the  prisoner  sends  to  the 
shcritf,  after  he  had  been  in  jail,  after  an  indictment  had 
been  found  against  him,  a  written  answer,  and  claims  in 
liis  defense  that  that  answer  may  be  read  ;  not  only  that, 
but  he  goes  on  to  put  in  that  which  evervbodv  else  said,  or 
V  hat  four  or  five  other  men  said,  andclaims  that  that  may 
be  given  in  evidence. 

If  it  is  desirous  to  know  what  the  Cabinet  said,  let  the 
meinbtrs  of  the  Cabinet-  be  brought  here,  and  let  us  cross- 
examine  them,  and  find  out  what  they  meant  when  they 
gave  this  advice,  and  how  they  caiuc  to  cive  it,  and  under 
M  hat  pressure.  Hut  at  present  we  do  not  want  the  Pre=i- 
dcnt  to  put  in  the  advice  of  the  t  abinet. 

Mr.  EVARTS-Mr.  Chief  .Tustice  «nd  Senators  :-Everv 
case  is  to  be  regarded  according  to  its  circumstances,  and 
you  will  judge  whether  a  communication  from  the  Senate 
to  the  President  on  the  22d  of  Februarv  could  well  have 
been  answered  sooner  than  the  24th  of  Februarv. 

Mr,  BUTLER— It  was  communicated  on  the  2ist  of  Fe- 
bruary 

Mr.  EVARTS— I  understood  vou  to  say  that  you  could 
Dot  state  whether  it  was  the  21st  or  the  2'id. 

Mr.  liUTLER— It  waa  at  tea  o'clock  on  the  night  of 
the  n>t. 

Mr.  EVARTS— Very  well;  it  was  communicated  at  ten 
o'clock  on  the  night  of  the  2lst  of  Februarv.  Ihe  Senate 
■w.as  not  in  session  on  the  22d  more  than  an  hour,  it  being 
a  holiday.  Then  Sunday  intervening  I  ask  whether  an 
answer  to  that  communication,  sent  on  Moniiar,  the  2-lth, 
is  not  an  answer,  according  to  the  ordiuarv  course  of 
prompt  and  candid  dealing  between  the  President  and 
the  Senate,  concerning  the  matter  in  dillicultv:'  As  far  as 
the  simile  about  the  President  being  in  prisoii  goes,  I  will 
remove  that  by  saying  that  he  was  not  impeached  until 
five  o'clock  P.  M.  of  Monday,  the  24tli,  but  we  neid  not 

{jursue  these  trivial  illustrations.  The  matter  is  in  the 
lands  of  the  court,  and  must  be  disposed  of  by  the  court. 

Mr.  BiDeham  Kesumea. 

Mr.  BINGHAM— I  de-ire  to  say  once  for  all  that  I  have 
said   no   word,  and  intend  to   say  no   word  during   the 

Sn  g -ess  of  the  trial  that  would  justify  the  assertion  of 
le  counficl  for  the  President  in  saving  that  we  deny  them 
the  right  to  make  defenses  of  the  President.  What  1  in- 
fi.  t  ui'on  here,  «  hat  1  ask  the  Senate  to  act  nnon  is.  that 
he  thall  make  a  defense  preciaely  as  an  uaotlicial  citizen 


of  the  United  States  makes  defense— .according  to  the  hiw 
of  the  land,  and  not  otherwise.  Tliat  he  shall  not,  alter 
the  connnission  of  a  ci'iine,  manufacture  evidence  in  his 
own  behalf,  either  orally  or  in  writing,  by  his  own  decla- 
tions,  and  incorporate  into  them  the  declarations  of  third 
persons.  It  has  never  been  allowed  in  any  re- 
spectable court  in  this  countr.v.  When  men  stand 
on  trial  for  their  lives  they  never  are  per- 
mitted, after  the  fact,  to  manufacture  testimony 
by  their  o»n  declarations,  either  written  or  unwritten, 
and  on  their  own  motion  introduced  them  into  a  court  of 
justice,  I  have  another  word  to  say  in  the  light  of  what 
has  dropped  from  the  lips  of  the  counsel,  that  he  has 
evaded  most  skillfully  the  point  which  1  took  occasion  to 
make  in  the  hearing  of  the  Senate,  that  he^'c  is  an  attempt 
to  introduce  not  onlv  written  declarations  of  the  accused 
in  his  own  behalf  after  the  fact,  but  declarations  of  third 
persons  not  under  oath.  I  venture  to  say  that  a  proposition 
to  the  extent  of  this  never  was  made  before  in  any 
tribunal  of  justice  in  Hie  I'nited  States  where  any 
man  was  accused  of  crime— a  proposition  not 
merely  to  give  his  own  declarati'm,  but  to  report  the  de- 
clarations of  third  persons  in  his  own  behalf  and  tlirow 
them  before  a  court  as  evideuce.  I'he  gentleuian  seems  to 
think  that  the  President  had  a  right  to  send  a  message  to 
the  Senate  of  the  United  States,  which  shuuld  operate  an 
evidenre.  I  concede  that  the  l'r<'si(lcnt  of  the  United 
States  has  a  right  under  the  (Njnsfitiuinu  to  commtmicato 
from  time  to  time  to  tlie  two  Uipuses  ot  Congress  such  mat- 
ter as  he  thinks  pertain  to  the  public  interest,  and  if  ho 
thinks  this  matter  pertained  to  t'  e  nuhlic  interest,  lie 
might  send  a  message,  but  I  deny  that  tlure  is  any  tolera- 
ble excuse.  I  repeat  m.v  wordi  here  for  intimating  that  the 
President  of  the  United  States,  being  charged  with  tjio 
commission  of  a  crime  on  the  21st  of  February,  IS'-VS— being 
proved  guilt.v,  I  undertake  to  sav  proved  guilt.v,  by  his 
written  confes-ion,  to  the  satisfaction  of  every  intelligent 
and  unprejudiced  mind  in  or  out  of  the  S"nate  in  this 
country— can  proceed  to  manufacture  evidence  in  his  own 
behalf,  in  the  form  of  message,  three  days  after  the  fact. 
That  is  the  point  that  I  make  here.  We  are  asked,  what 
importance  then  do  we  attach  to  the  action  of  the  Sena'e? 
I  answer.that  we  attaeii  prceiselv  this  importance  to  it.  tliat 
the  law  of  the  landenjcuns  upon  the  Presidentof  the  Unit'  d 
States  the  duty  to  notify  the  Senate  of  the  suspension  of 
an  othcer,  and  the  reason  therefor,  and  the  evidence 
on  which  he  made  the  suspension,  and  the  law  of  tlie 
land  enjoins  upon  the  Senate  the  duty  to  act  upon  the  re- 
port of  the  President,  so  made,  and  to  come  to  a  decif  i  )U 
upon  that  report,  and  upon  the  evidence  accompanying  it, 
in  pursuance  of  the  reijuirement  of  the  second  section  of 
the  Tenure  of  Oliice  act.  The  Senate  of  the  I'mtfA  States, 
by  an  almost  unanimous  decision,  came  to  the  conelusi  ni 
that  the  reasons  furni.-hed  by  the  President  and  the  evi- 
dence adduced  by  hiin  for  the  suspenpi"n  of  the  Secretary 
of  War  were  unsatisfactory.  In  accoi  dance  with  the  law, 
the  Senate  non-concurred  in  the  suspension.  The  l.^w  ex- 
pressly provides  that  if  the  Senate  concur,  they  shall 
notify  the  President.  The  law,  by  every  intend- 
ment, provides  that  if  the  Scnite  rion  concur  they 
shall  notify  the  Secretary  of  War  that  he  may,  in  obe- 
dience to  the  express  requirementt  of  the  act,  forthwith, 
resume  the  functions  of  his  oUice  from  which  he  was  sus- 
pended. The  Senate  in  this  case  did  give  that  notice. 
Why  should  it  not  also  notify  the  Exeriitiee  that  he  mitrht 
know  with  whom  to  comuiunicite,  and  that  he  might  not 
be  longer  communicating  with  a  I5ccret.»ry  of  War  ml 
interim'/  The  gentleman,  I  trust,  is  answered  as  to  the 
importance  and  projiriety  of  our  introducing  this  evidence. 
But  there  was  another  reason  for  it.  It  wai  to  leave  tlie 
President  without  an  excuse  before  the  Senate  and  before 
the  people  for  persisting  in  his  unlawful  attempt  in  viola- 
ting a  law  of  the  land,  by  executing  the  duties  of  the  ofiico 
of  Secretary  ot  War  through  another  person  than  Edwiu 
M.  Stanton.  It  was  his  business  to  submit  to  the  final  de- 
cision of  the  Senate,  whether  the  suspension  should  be- 
come absolute  or  should  be  rejected.  But  here  is  a  man  de- 
fviiig  the  action  of  the  Senate :  defying  the  express  letter  of 
the  law  that  the  Secretary  of  War,  in  whose  suspension 
the  Senate  had  refused  to  concur,  should  forthwith  re- 
sume his  functions;  jjroccding  with  his  "conspir.aov  «  itli 
General  Thomas  to  confer  the  functions  of  that  ofhce  en 
another,  regardless  of  the  law  regidating  the  tenure  of 
olhce,  regardless  of  the  ('(■nsti''ution,  reg.irdli'ssof  his  oath 
and  regirdless  cf  the  rights  of  the  American  people  ;  and 
he  winds  up  the  farce  b,v  coming  before  the  senate  with 
his  written  declaration,  which  is  of  no  higher  authority 
than  his  or.al  declarations  made  three  d.ara  after  the  tact, 
and  he  asks  the  Senate  to  consider  that  as  evidence. 

Chief  Justice  Cliase  Declilc.i. 

The  Chief  .Justice— Senators:— There  is  no  branch  of  the 
law  where  there  isinoie  dithculty  to  hi.v  preci^'c-  rul;M  tliaii 
that  which  regards  the  intent  with  which  an  act  is  do;ie. 
In  the  present  case  it  appears  that  the  Senate  on  the  '21  t 
of  February  passed  a  resolution  which  I  will  take  tlio 
liberty  of  reading  :_"li'/u'r('«*'.  The  Senate  have  receivi  d 
and  considered  the  communication  of  the  President, 
stating  that  he  had  removed  Edwin  M,  Stanton,  Secretary 
of  War,  and  had  defiguated  the  Adjutant-t^eneral  of  tiie 
Armv  to  act  as  Secretary  of  war.  ml  inlfrim:  therefore, 
Hcsohr^,  By  the  Senate  of  the  liiited  St-ates,  under  the 
(.;oUEtitution  and  laws  (if  the  United  Stutes,  the  President 
has  no  pow  er  to  remove  the  Secretary  "f  War  and  to  de- 
signate any  other  ofhcer  to  perform  the  duties  of  that  ottico 
ail  iiilcmn.^'  That resolufiuu  was  adopted  on  21»t  of  F^l>- 
niary,  and  was  scrvidou  the  evening  of  the  sauie  day.  Tlic 
message  now  proposed  to  be  offered  ia  evidence  was  sent 
to  the  beuate  on  the  24th  of  February.    It  duet  not  appear 
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to  the  riiicf  Justice  that  the  repnlution  of  the  Senate 
calk-d  fill-  an  ansu  ev,  and,  therefore,  the  Chief  Justice 
must  regard  the  ine??agc  of  the  24th  of  February  as  a  vin- 
dication of  the  President's  act,  addressed  to  the  Senate. 
It  does  not  appear  to  the  Chief  Justice  that  that  conies 
within  any  of  the  rules  of  evieence  which  would  justify 
iti  lieing  received  in  evidence  on  this  trial.  The  Chief 
Justice,  however,  will  take  the  views  of  the  Senate  in 
regard  to  it. 

So  vi.te  biing  called  for,  the  Chief  Justice  ruled  the  evi- 
dence inadmissible. 

Tenure  of  OfHce, 

Mr.  CURTIS  then  offered  to  put  in  evidence  a  tabnlar 
statement  compiled  at  the  office  of  the  .\ttornev-Qeneral, 
containing  a  list  of  Executive  otilicera  of  the  United  States, 
with  their  statutory  tenures  or  act  of  Congress  creating 
the  oilice,  the  name  or  title  of  the  otTice,  shoiving  whether 
the  tenure  was  for  a  detinite  time,  at  the  pleasure  of  the 
President,  or  for  a  term  indefinite.  He  said  that  of  course, 
it  was  not  strictly  evidence,  but  it  had  been  compiled  as  a 
matter  of  convenience,  and  he  desired  to  have  it  printed, 
fo  that  it  miglit  be  used  in  argument  by  counsel  on  both 
eidcs. 

After  some  objection  and  interlocutory  remarks  bv  Mr. 
BUTI.ER,  the  paper  was,  on  motion  of  Jlr.  TRUMBULL, 
ordered  to  be  printed,  as  a  part  of  the  proceedinge. 

Mr.  CURTIS  then  offered  in  evidence,  papers  in  the  case 
of  the  removal  of  Mr.  Pickering,  by  President  Adams,  re- 
marking that  it  was  substantially  the  same  as  liad  been 
put  in  evidence  by  Mr.  Butler,  except  that  it  was  more 
formal. 

A  Correction. 

The  witness,  Mr.  Dewitt  C.  Clark,  here  desired  to  make 
a  correction  of  his  testiuionv  to  the  effect  tliat  tiie  mcs- 
Buage  of  the  President  was  not  delivered  to  him  on  the  22d 
of  February,  but  on  the  24th  of  Fi'ljniary;  tliat  it  was 
brouglit  up  bv  Mr.  .Moore,  the  President's  Pnv.ate  Secre- 
tary, on  the  22dof  February,  but  that  the  Senate  n.it  being 
in  session,  Mr.  Moore  returned  it  to  the  Executive  .Mansion, 
and  brought  it  back  on  the  24th. 

Mr.  CURTIS— O.  Do  I  understand  your  statement  now 
to  be  that  Colonel  Moore  brouglit  it  and  delivered  it  to  veil 
on  tiie  22d  of  F.-bruary  ?  A.  He  brouglit  it  up  on  the  Slst ; 
he  did  not  deliver  it  to  me  as  the  Senate  was  not  in  session. 

Q.  He  took  it  away  and  brought  back  on  the  2ith'i'  A. 
Yes. 

.  Mr.  BUTLER— Q.  How  did  vou  know  that  he  brought 
it  here  on  the  22d  ?  A.  Only  by  information  from  Colonel 
Moore. 

Q.  Then  yon  have  been  telling  us  what  Colonel  Moore 
told  you  ?    A.  That  is  all. 

Tlien  we  don't  want  any  more  of  what  Colonel  Moore 
told  you. 

.Secretary  Moore  Recalled. 

William  G.  Moore,  the  President's  Private  Secretary, 
wa»  r.ealU d  and  exnmiued  a?  tVillon's :— 

Q.  By  .\lr.  CLRTIS.— What  is  the  document  that  vou 
hold  in  your  hand?  A.  The  nomiuation  of  Thoinas 
E--  ing,  Sr.,  of  Ohio,  as  Secretary  for  the  Department  of 
War, 

Q.  Did  you  receive  that  from  the  President  of  the  United 
States?    A.  I  did. 

Q.  On  what  date?    A.  On  the  22d  of  Fehruarv,  186S. 

Q.  About  what  hoar?  A.  I  think  it  wa.s  about  twelve 
o'clock. 

Q.  And  before  what  hour?    A.  Before  one  o'clock. 

Q.  Then  it  was  between  twelve  and  one  o'clock?  A.  It 
was. 

Q,  What  did  you  do  with  it?  A.  By  direction  of  the 
^Freaident  I  brought  it  to  the  Capitol  to  present  it  to  the 
Senate. 

Q.  -Vnont  what  time  did  you  arrive  here?  A.  I  cannot 
state  detimtely,  but  I  presume  it  was  about  a  quarter-past 
one. 

A  "^i^^y^j  ^^!?  Senate  then  in  session,  or  had  it  adjourned? 
A.  It  hid,  after  a  very  brief  session,  adjourned. 

Q.  What  did  you  do  with  the  document  iu  eoneeuuence? 
A.  I  r.  turned  with  it  to  the  Executive  Jlan^ion. 
j.x9l  :}  '"i?  ^'""  'iPPi'isPd  before  you  reaoh.'d  the  Capitol, 
tn^it  the  Senate  had  adjourned?    A.  I  was  not. 

A. 

haviiie  visitea  trie  tiouse  ot  lieprosentatives 

Q.  Was  anvthing  more  done  with  tlie  document  bv  vou, 
and  if  so,  «  hen  and  what  did  vou  do?  A.  I  was  directed 
by  the  President  on  Monday,  the  24th  of  Februjirv.  18r;8, 


Q.  What  did  you  do  \vith  the  document  in  consequence' 
.  1  returned  with  it  to  the  Executive  .Mansion,  after 
avme  visited  the  House  of  Representatives 


A.  I  obeyed  the 


to  deliver  it  to  the  Senate. 

Q.  What  did  yon  do  in  conseiuence? 
orders. 

Cro's-examined  by  Mr.  BUTLER. 

Q.  Was  that  as  it  is  now.  or  was  it  in  a  sealed  envelope' 
A.  It  was  in  a  sealed  envelope. 

Q.  Did  you  put  it  in  yourself?    A.  I  did  not 

Q.  Did  you  see  it  put  in?    A.  I  did  not. 

Q.  How  do  you  know  what  was  iu  the  envelope?  A  Tt 
was  the  onlv  message  that  was  to  go  that  day;  I  gave  it  to 
the  clerk,  who  sealed  and  handed  it  to  i„,.     -^  •  ^  e«^  e  ii  lo 

nnH'l,?ojH,'i" 'i^'x^l  J'  "■•e^'a'",inPit  till  you  delivered  it 
on  tlie  34tlii'    A.  Not  to  mvreeollcctiin. 

Q.  Did  you  show  it  to  anybody  here  on  the  22d?  A  No 
Bir;  It  was  scaled.  ^^.  ^i^, 

Q.  Have  you  spoken  this  morning  with  Mr.  Clarke  on 
the  subject?  A.  He  anked  me  on  what  date  I  had  de- 
livered the  message,  and  I  tuld  him  it  was  the  24th 

Mr.  BUXLEK-l-hat  is  aU.  """■ 


President  Tyler's  Appointments. 

Mr.  CURTIS  then  put  in  evidence,  without  objection, 
certified  copies  of  the  appointment  b3'  President  Tyler,  on 
the  29rh  of  Februarv.  1844.  of  John  Nelson,  .'iftornev. 
General,  to  discharge  the  duties  of  Secretary  cf  State  ad 
interim,  until  a  successor  to  Mr.  Ushur  should  bs  ap- 
pointed, and  of  the  subsequent  confirmation  by  the  Senate, 
on  March  tj,  1844,  of  John  C.  ('alhoun  to  that'oflice.  Ala  i. 
the  appointment  b_v  President  Filluiore,  on  .July  23.  18.^0,  of 
Wiufield  Seott  as  Secretary  of  War,  ad  interim,  in  place 
of  George  W  Crawford,  and  of  the  confirmation  by  the 
Senate,  on  August  25, 1850,  of  Charles  M.  Conrad  as  Secre- 
tary of  AVar. 

Buchanan's  Cabinet. 

Mr.  CURTIS  also  offered  in  evidence  the  appointment 
by  Mr.  Buchanan,  in  January,  1861,  of  Moses  Kelley  as 
acting  Secretary  of  the  Interior. 

Mr.  BUTLER  inquired  whether  conn-el  had  any  record 
of  what  had  become  of  tiie  Secretary  of  the  Interior  .at  that 
time,  whether  he  had  resigned  or  had  run  away,  or  what? 
(Laughter.) 

Mr,  CLRTIS  said  he  was  not  informed,  and  could  not 
speak  either  from  the  record  or  from  recollection. 

3Iiscellaneou8  Reinorals    and    Appointments. 

Jlr.  CURTIS  also  offered  in  evidence  tlie  appointment 
by  Piesident  Lincoln  of  Caleb  B.  Smith  as  Secretary  of  the 
Interior. 

Mr.  CURTIS  also  offered  in  evidence  a  document  relat- 
inu-  to  the  removal  from  oflicc  of  the  Collector  and  At>- 
prai-er  of  .Merchandise  in  Philadelphia. 

Mr.  BUTLER  objected  to  putting  in  evidence  the  letter 
of  removal  signed  by  McClintock  Young,  Acting  Secretary 
of  the  Treasury. 

Mr.  CURTIS  inquired  whether  the  manager  wanted  evi- 
dence  that  McClintock  Young  was  Acting  Secretary  of  the 
Treasury? 

Mr.  BiTLER  replied  that  he  did  not. 

Mr.  CURTIS  remarked  that  the  documents  were  certi- 
fied by  thi!  Secret.ary  of  tlie  Treasury  as  coming  from  the 
records  of  that  department.  They  were  offered  in  evidence 
to  show  the  fact  of  the  removal  by  Mr.  Young,  who  stated 
that  it  was  bv  direction  of  the  President. 

Mr.  BUTLER— The  difficulty  is  not  removed.  It  is  an 
attempt  by  Mr.  McClintock  -Young,  admitted  to  have 
been  .-\cting  Secretarj-  of  the  Treasurv,  to  remove  oflieers 
by  reciting  that  he  is  directed  by  the  Presdent  so  to  do.  If 
thin  is  evidence  we  have  got  to  go  into  the  question  of  the 
right  of  .Mr.  Young  to  do  thi';  act,  and  whether  an  ap- 
praiser U  one  of  the  inferior  ofneers  whom  the  Secretary 
of  the  Treasury  may  remove,  or  whom  the  President  may 
remove  without  the  advice  and  consent  of  the  Senate.  It 
is  not  an  act  of  the  President  in  n-moving  the  head  of  a 
department,  and  it  is  reraarkabl.'  as  the  only  ca^e  to  be 
found  to  warrant  .any  such  renio.al.  If  it  is  evidence  at 
all.  it  onlv  proves  that  rule  bv  the  excepti-in. 

Mr.  CU HITS— I  understand  the  manager  to  admit  that 
Mr.  Yonns  ^vas  acting  Secretary  of  tlie  Treasury. 

.Mr.  BUTLEK-Yes,  sir. 

Mr.  CL'RlTd— I  take  thi.s  act  of  his,  therefore,  as  havin? 
been  done  bj-  the  Secretary  of  the  'I'reasurv.  He  savs 
that  he  proceeded  by  order  of  the  President.  I  take  it  to 
be  well  settled,  judicially  especially,  that  whenever  the 
head  of  a  department  says  he  acts  by  order  of  the  Presi- 
dent,  he  is  presumed  to  tell  the  truth.  It  requires  no  evi- 
dence  to  sliow  that  he  acts  by  order  of  the  Pre-ident.  No 
Buch  evidence  was  ever  given.  No  record  is  ever  made  of 
the  direction  which  the  President  gives  to  one  of  the 
heads  of  departments  to  proceed  in  a  tran,saction  of  this 
kijd.  But  when  the  head  of  a  department  says  that  he 
acta  by  order  of  the  President,  all  courts  and  all  bodies 
presume  that  he  tells  the  truth. 

The  Chief  Justice  ruled  that  the  act  of  the  Secretary  of 
the  Tivasurv  was  the  act  of  the  President,  but  said  he 
would  put  the  question  to  the  Senate  if  any  Senator  de- 
sired it. 

No  vote  being  called  for,  the  testimony  was  admitted. 

Mr.  CUirnS— I  now  offer  in  evidence  a  document  from 
the  Xavy  I  )epartmi-ut. 

\\hile  the  d  icuirient  was  being  examined  bv  Mr.  Butler 
Senator  CONKl^ING  moved  that  the  court  take  a  recess 
lor  fifteen  miiintes. 

Senator  SUM.NER  moved,  .as  an  amendment,  that  busi- 
ness shall  be  resumed  forthwith  after  the  expiration  of 
tile  fifteen  minutes. 

The  question  was  put  on  Senator  Sumner's  amendment, 
and  it  w.as  rejected.  The  court  tlicn,  at  a  quarter  past 
two,  took  a  recess  for  fifteen  minutes. 

]>Ir.  Butler  Kesnmes. 

After  the  recess,  Mr.  BUTLER  proceeded  to  state  the 
pr.iunds  of  his  objections.  He  said  the  certificate  no.*  not 
that  tlie  p.aper  wa«  not  a  copy  of  a  record  from  the  Navy 
l>epartment.  but  siiuiilv  tliat  the  annexed  is  a  mere  state- 
ment from  the  record.s  of  thit  departuu'Mt,  under  the  head 
(t  Miemoranda.  It  was  a  statement  mad  •  up  bv  the  chief 
dirk  of  the  Navy  Department  of  matters  that  he  had 
1)1  en  anked  to.  or  volunteered  to  furnish,  leaving  out  nianv 
thing.- that  would  be  necessary  iu  order  to  show  tho  bear- 
ing of  the  paper  on  the  case.  He  read  one  of  the  ea,<es 
enumerated,  the  appointment  of  Mr.  Morton  as  Navy 
Agent  at  I'ensacola,  and  said  the  paper  did  not  show  what 
the  consequent  action  was,  nor  whether  the  Senate  was 
thou  in  .session,  nor  whethir  the  Unv-idcnt  sent  Biiotherai>. 
p  iinfment  to  th>  Senate  at  the  same  mouient.  It  was 
laerily  a  statement  ^  oriiied  as  hiiue  made  from  the  reeO'd 
by  eomebody  not  under  oatli,  and  ou  it  there  were  ocoa 
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eional  memoranda  in  pencil,  apparently  made  by  other 
person?. 
Mr.  Cl'RTIS-Apply  India  rubber  to  that. 
Mr.  BUTLER— Yes,  sir;  but  it  is  not  so  much  what  is 
stated  as  i\-h:it  i3  left  out.  Everything  that  is  of  value  ia 
left  out.  Tliere  are  memorandasmade  up  from  tlie  records, 
tliat  A.  B.  was  removed:  but  the  circumstances  under 
which  he  was  removed;  who  was  nominated  in  his  place, 
and  when  that  person  was  nominated,  does  not  appear.  It 
onlv  appears  that  somebody  was  appointed  at  I'enBacola. 
Mr.  JOHNSON-Are  the  dates  given  ? 
Mr.  BU I'LEU— The  dates  are  given  in  this  way.  On 
the  I9th  of  December  such  a  person  is  removed.  Then,  on 
the  5th  of  Januarv,  Johnson  was  informed  that  he  was 
appointed.  He  must  have  been  nominated  to  the  Senate 
before  that.  Son  constat.  He  was  nominated.  Then 
Johu-iou  was  lost  on  the  voyage,  and  on  the  2<«tli  another 
man  was  appointed.  But  the  whole  of  tlie  value  is  gone, 
because  they  have  not  given  us  the  record.  Who  has  any 
commit'sion  to  make  memoranda  from  the  record  as  evi- 
dence befure  the  Senate?  And  then  the  certificate  says  :— 
The  word  '•copj-"  stricken  out  and  written  is  a  true  state- 
ment from  the  record— a  statement  such  as  Mr.  Edgar 
Welles  or  somebodv  else  was  chosen  to  make. 

I  never  hcai  d  that  anybody  had  a  right  to  come  in  and 
certifv  a  memoranda  from  a  record  and  put  it  in  evi- 
dence. That  is  one  paper.  Then,  again,  in  the  next  paper, 
although  it  alleges  the}-  are  true  copies  of  record  from  the 
office,  they  are  letter*  about  the  appointment  and  removal 
of  officers— navy  agents  again.  But,  bei>ig  so  removed  and 
appointed,  only  a  portion  of  the  correspondence  is  given 
wlien  the  nommations  were  sent  in.  I  do  not  mean  to  say 
that  my  friends  on  the  other  side  chose  to  leave  them  out, 
but  whoever  prepared  this  for  them  has  chosen  to  leave 
out  the  material  facts,  whether  the  Senate  was  in  session 
or  whether  others  were  sent. 

I  want  to  call  the  attention  of  the  Senate  still  further. 
All  these  appointments  contained  in  the^-e  papers,  all  tliey 
have  offered  are  by  the  act  of  the  15th  of  Jlay,  1820,  ap- 
pointed under  the  laws  of  the  I'nited  States,  for  four 
years,  all  lists  of  attorneys  and  collectors  of  customs,  and 
providing  tliat  thev  shall  be  removable  from  othce  at  plea- 
sure, so  enacted  bv  the  laws  that  created  them,  aud  the 
counsel  are  going  to  eliow  tliat  under  tliat  law,  in  some 
particular  instances,  were  removed  at  pleasure,  but  not 
the  manner  of  their  removal,  and  then  they  att.-mpted  to 
Bhow  that  hv  memoranda,  made  up  hv  young  Welles,  cer- 
tilied  bv  Gideon  Welles.    Is  that  evidence? 

Mr.  CfKl'IS— I  uuderstancd  the  substancd  of  the  objec- 
tion made  to  these  documents  to  be  two.  The  first  olijec- 
tion  is  that  the-e  are  only  memoranda  from  the  reeoi  ds, 
and  it  is  said  that  it  is  not  proper  to  adduce  iu  evidi'uce 
such  ttatements  of  results  made  from  the  records;  that  in- 
stead of  giving  a  paper  containing  the  name  of  the  officer, 
the  oil  ce  that  he  hold',  the  date  when  he  was  removed, 
and  the  person  hv  whose  orders  he  was  removed,  there 
should  be  an  extended  copv  of  the  entire  act,  and  all  the 
papers  relating  to  it.  Now.  in  the  first  place,  I  wi:;h 
the  Senate  to  call  to  mind  that  the  only  d  cumeut 
of  this  character,  relating  to  removals  from 
office,  which  has  been  put  in  by  the  honorable 
nip.nagers  ia  a  document  from  the  Department  of  State, 
which  contains  exactly  those  memoranda  of  facts:— 
"Schedule  B  — List  of  appointments  of  bends  of  d'part- 
ments  made  by  the  President  at  anv  time  during  tiie  se.-- 
BJon  of  the  Senate— Timothy  Picki-ring,  Bostmnsrer-G^  n- 
eral,  .June  1,  1794,"  etc.  Thii  is  a  list  extracted  out  of  the 
records  of  the  Department  of  the  S-cretary  of  State,  con- 
taining the  names  of  officers,  the  office  thev  held,  the  date 
when  thev  were  removed,  and  the  authority  by  which 
they  were  "removed.  Itiatimply  ertified  by  the  Secretary 
of  State. 

This  is  a  copy  which  I  hold  in  my  hands,  and  I  am  not 
prepared  to  sav  how  it  was  certifiei.  It  i-  in  evirieuec, 
and  I  think  it  ""  ill  be  fouud  to  be  simplv  a  letter  from  the 
Secretary  of  State,  saying  there  were  found  from  the 
records  of  his  department  these  facts,  and  not  any  formal 
certificate.  If,  however,  the  Senate  should  think  that  it  is 
absolutclv  necessary,  or  under  the  circumstances  of  these 
cases,  proper  to  require  their  certificate  of  the  copies 
of  the  entire  acts  instead  of  taking  the  names, 
dates  and  ottier  particulars  from  the  record',  in  the  form 
in  which  we  have  thought  mo^t  convenient,  which  cer. 
tainly  takes  up  le.^s  time  and  space  than  the  other  would, 
we  ni'ist  api  ly  for  and  obtain  them.  If  there  is  a  tecluii- 
cal  di:Hcultv  of  that  sort,  it  is  one  which  we  miift  remove. 
We  propose,  when  we  have  closid  the  offer  of  this  species 
of  proof,  to  ask  the  Senate  to  direct  its  proper  officer  to 
make  a  certificate  from  it<^  records  from  the  besinning  to 
the  end  of  :ill  sessions  of  the  Senate,  from  the  ori!;iu  down 
to  the  present  time.  That  is  what  we  shall  call 
for  at  the  proper  time,  and  th.it  will  supply  th:it 
nart  of  the  dilliciiltv  which  the  gentleman  suggests.  The 
other  rart  is.  that  it  does  not  appear  that  tli'' rresident 
did  not  f.ilhiw  these  removal-  hv  tip-  proper  nmuiriatiuis. 
Well,  it  does  not  appear,  b'lt  if  the  gentleuuiu  proposi's  to 
argue  that  thi-  President  did  follow  t  u'ln  up  hy  iuim.'diate 
nominations,  he  will  find  undouhtedlv  that  the  records  of 
the  Nave  Department,  from  which  this  stati-iuent  comes, 
can  furiiiah  no  such  thing.  Therefore  that  objection  is 
groundless. 

Mr.  BIJTLEUsaid  the  President's  connsel  had  judged 
well;  that  whi  n  the  managers  had  taken  any  particular 
course,  that  must  he  the  right  one.  the  one  which  they 
oiisht  10  follow,  th>-  managers  would  acce.->t  as  bring  the 
last  exposition,  fO  far  as  they  were  concerned.  But  the 
difficuliv  was  that  he  (Mr.  Butler)  had  asked  them  if  they 
oliiect'd  to  the  te.^timonv  in  question,  and  they  made  no 
objection.    If  they  had,  he  might  have  been  more  formaL 


They  went  to  the  wrong  sources  for  evidence.  These 
things  were  to  be  sought  foronl}-  iu  the  Slate  Department, 
where  appeared  all  the  circumstancee  connected  with  the 
removal  or  appointment  of  any  officer,  bv  aud  with  the 
advice  and  consent  of  the  Senate,  and  they  could  havo 
got  all  these  particulars  there,  precisely  as  given  in  the 
case  of  Mr.  Pickering. 

Mr.  CUR riS— Does  the  honorable  manager  understand 
that  under  the  laws  of  the  United  States  all  of  these  of- 
ficers must  be  commissioned  by  the  Secret.nry  of  State, 
and  the  fact  ;ippear  in  hi''  department,  including  the  offi- 
eers  of  the  Interior,  the  Treasury,  the  War  and  the  Navy 
Departments?  , 

Documentary  Evideiice, 

Mr.  BUTLER— With  the  single  exception  of  the  Trea- 
sury, I  do,  and  it  will  so  appear.  Mr  .  BUTLER  proceeded 
to  say  that  the  commissions  of  the  persons  named  in  the 
memoranda  as  appointed,  could  have  been  found  in  the 
State  Department.  If  it  were  a  mere  matter  of  form,  h* 
would  care  nothing  about  it.  and  if  the  counsel  would  say 
that  thev  would  put  in  the  exact  dates  of  the  nominations,  : 
he  would  have  no  objection.  Instead  of  that  they  sought 
to  put  in  part  of  a  transaction,  leaving  the  prosecution  to 
look  up  the  rest  of  it.  He  quoted  from  Brightley's  Digest, 
that  all  books,  p.ipers,  aud  documents  of  the  War, 
Navy.  Treasury,  and  Post  Otlice  Departments,  and  the 
Attorney-General's  office,  mav  be  copied  and  certified 
under  seal,  as  in  the  State  Department  and  with  the  same 
force  and  effect.  This  law  of  February  22, 1819.  referred  to 
that  in  regard  to  the  Secretarj'  of  State,  which  was  dated 
February  15,  1789,  and  which  made  such  copies  of  record.-, 
when  properly  certified,  legal  evidence  equally  with  the 
original  paper.  It  gave  no  right  to  make  extracts  like 
these,  which  were  the  gloss,  the  interpretation,  the  colla- 
tion, the  diagnosis  of  the  record  to  the  clerk  of  that  depart- 
ment. 

The  Chief  Justice  stated  that  he  would  submit  the  ques- 
tion to  the  Senate. 

Senator  HENDRICKS  asked  whether  the  managers  oh. 
jected  on  the  ground  that  the  papers  should  tie  given  in 
full,  so  far  as  they  relate  to  any  particular  question. 
Mr.  BUTLER  replied  in  the  affirmative. 
Mr.  CONKLING  sent  the  following  question  to  the 
Chair:— Do  the  counsel  for  the  respondent  rely  upon  any 
statute  other  than  that  referred  to? 

Mr.  CURTIS  did  not  mean  that  any  officer  was  autho- 
rized to  state  what  he  pleased  as  evidence.  They  did  not 
oiler  these  documents  .as  copies  of  records  relating  to  the 
cases  named  in  the  documents  themselves ;  they  were 
documents  of  the  same  character  as  that  which  the  man- 
agers had  put  in. 

Mr.  EDMUNDS  asked  whether  the  evidence  was  ottered 
as  touching  anv  question  or  fin.al  conclusion  of  fact,  or 
merely  as  eiving  the  Senate  the  history  of  the  practice  un- 
der consideration. 
Mr.  CURTIS  -Entirely  for  the  last  purpose. 
Mr.  BUTLER  said  if  this  evidence  did  not  go  to  any 
issue  of  fact,  the  managers  would  have  no  objection. 

Mr.  CURTIS- -I  would  say,  lest  there  should  be  a  mis- 
apprehension, that  it  went  to  matters  of  practice  under  the 
la^\'. 

ilr,  BUTLER— Well,  if  it  goes  to  matters  of  fact,  we  ob- 
ject that  it  is  not  proper  evidence. 

Mr.  EV.ARTS  thought  it  miaht  be  of  service  to  call  at- 
tention to  the  record  in  regard  to  the  letter  of  the  Secre- 
tary of  State,  put  in  evidi-nce  bv  the  managers.  He  read 
the" letter  heretofore  published  in  regard  to  the  appoint- 
ments of  heads  of  departments. 

Mr.  HOW.\RD  subujitted  the  following  questioni-Do 
the  counsel  reeard  these  memoranda  as  let-'.al  evidence  of 
this  practice  of  the  government,  aud  arc  they  offered  as 
such?  ,    ,  ,, 

Mr.  CURTIS  replied  that  the  documents  were  not  full 
copies  of  any  record,  and  were  not,  therefore,  strictly  aud 
especially  leVal  evidence  for  any  purpose;  they  were  ex- 
tracts of  evidence  from  the  records.  By  way  of  illu-;tra- 
tion  he  read  as  follows:— Isaac  Henderson  ^^  as.  by  direc- 
ti  )n  of  the  President,  removed  froui  the  office  of  Navy 
Agent  at  New  York,  and  instructed  to  tran--fer  to  I'ayn;as- 
ter  .John  D.  Gibson,  of  the  United  States  Navy,  all  the  pub- 
lic funds  and  other  property  in  his  charge.  'Ihat  was  not 
otl'ered  to  prove  t!ie  uieiiis  aud  causes  of  the  rejuoval,  but 
simply  to  show  the-  lunctiee  of  the  government  uiider  the 
laws, "instead  of  putting  in  the  whole  of  the  docunu-nts  in 
the  case.  They  had  taken  the  onli"  fact  of  an}-  imp.  .rtanee 
to  the  inquiry.  Should  the  Senate  decid(!  to  adhere  to  tha 
technical  rule  of  evidence,  the  connsel  for  the  President 
must  go  to  tiie  records  ;uid  h.ave  them  co;iied  in  full. 

.Mr.  BOUTWELL  said  if  the  counsel  did  not  pn^ve  the 
document,  it  did  not  prove  anv  recoid.  The  t:rst  thing  to 
nroN  e  a  practice  was  to  prove  one  or  m  ire  casi-s  under  it. 
The  vital  objection  to  thi.^  evidence  was  that  it  rehited  to 
a  class  of  oliicers— navy  agents-who  were  then  and  are 
no  y  appointed  under  a  special  provision  of  the  la-.v  cre:it- 
ing  the  olhces,  and  which  takes  them  i-ntinlvout  of  the 
line  of  precedents  for  the  purposes  of  this  trial.  Naval  on:- 
cers  were  created  under  a  statute  of  the  year  l^.W.  in  which 
a  tenure  of  office  ivas  established  for  the  o.lice  so  created 
rf  four  years,  removable  at  pleasure.  It  was  i  nuecessary 
to  go  into  the  circumstances  that  led  to  that  pro%  i  i  nbcmi! 
made,  but  the  practice  under  it  could  not  in  any  d.-^ree  e..'. 
li.;hfen  thi.^  tiihuiial  upon  the  issiu- on '.\  hich  it  is  called 
upon  to  pass.  The  countel  could  see  that  it  n  as  no  cm- 
deiiee  in  regard  to  the  practice  relative  to  removals  not 
m:ide  under  that  statute. 

-Mr.  CUR  ITS  said  the  counsel  might  have  been  under  a 
mi.-apprehensiou  respecting  the  vie  vs  of  the  lu  .u  ig('rs  m 
conducting  this  prosecution,  but  they  had  cuppojuu  that  the 
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nianagcvs  meant  to  attempt  to  maintain  that,  even  if  Mr. 
Stantcn,  at  the  time  when  lie  wae  romived,held  at  the  plea- 
Ei.iT  cf  tlie  President,  even  if  he  was  not  within  the  tenure 
of  Office  act,  inasmuch  as  tlie  Senate  was  in  session  ;  it  was 
not  competent  for  the  Senate  to  remove  him,  and  that  al- 
though Mr.  Stanton  might  have  been  removed,  by  the 
rresident  not  being  within  the  Tenure  of  Office  act,  hia 
Place  could  not  be  even  temporarily  supplied  by  an  order 
to  General  Thomas,  the  Senate  being  in  scHsion.  It  vyaa 
offered  with  a  view  to  show  that  whether  the  Senate  was 
in  session  or  not,  the  President  could  make  an  ad  interim 
appointment.  If  the  managers  would  agree  that  ii  Mr. 
Stanton's  cane  V,  .a?  not  within  the  Tenure  of  Office  act, 
the  President  might  remove  him  during  the  session  of  the 
Senate,  and  might  lawfuUv  make  an  od  t /iter z7/i  appoint- 
ment.   They  (the  counsel)  did  not  desire  to  put  this  in  evi- 

SenHtorSUEnM.A.N— I  would  like  to  ask  the  counsel 
whether  the  papers  now  offered  in  evidence  contain  the 
date  of  the  appointment  and  the  character  of  the  ofliccs? 

.Mr.  Bb'l'LEli— To  that  we  eav  that  they  only  contain 
the  date  of  the  removals,  but  do  not  give  us  the  date  of  the 
nomination. 

Mr.  CUKfTS  .again  read  the  case  of  the  removal  of 
Isaac  Henderson,  byway  of  illustration,  stating  that  it 
contained  the  date  of  the  removals. 

The  Chief  Justice  put  the  question  to  the  Senate,  stating 
that,  in  hia  opinion,  the  evidence  was  competent  in  sub- 
stance ;  whether  it  was  so  in  form  was  for  the  Senate  to 
decide. 

The  evidence  was  admitted  bv  the  following  vote:— 

Yeas.— .Messrs.  Anthoiiv,  Bayard.  Biickalew,  Cole,  Cor- 
bett,  Conkliug.  Davis,  Dixon,  Uoolittle.  Kdinnuds,  Fes- 
gendeii.  Ferry,  Fowler,  Frelingluiyficn,  (irimes,  Hender- 
son, Hendricks.  Houe,  Johnson,  McOreerv,  .Mori'ill  (Me.), 
Morrill  (Vt.),  .Morton,  Patterson  (N.H.).  Patterson  (Tenn.), 
Eoss.  SaiiUbury,  Sherman.  Stewart,  SiiiMnr-r,  Trumbull, 
Van  Winkle,  Vickers,  Willey.  Wilson,  Vates-36. 

Nayb.— Messrs.  Cameron,  Cattell,  Chandler,  Conncss, 
Cragiu,  Drake,  Harlan,  Howard.  .Morgan,  Nye,  Pomeroy, 
lianisey.  Tliaycr,  Tipton,  Williams— 16. 

By  consent,  the  documents  were  considered  as  read, 

Mr.  CI,  Uf  IS— There  is  another  document  from  the  Xavy 
Department  which,  I  suppose,  is  not  distinguished  from 
those  «  hich  have  been  just  admitted.  It  purports  to  be  a 
list  of  civil  ofliciTs  appointed  for  four  years  under  the 
statKteof  tlie  Ifith  of  .May,  1830.  and  removable  from  office 
at  pleasure,  wi;li  tluir  rcsmovala  so  indicated,  the  term  of 
office  not  ha\  ing  exjiiivd.  Then  comes  a  list  giving  the 
name  of  the  otlieor,  the  d:ite  of  his  general  ai)pointment, 
the  date  of  hia  removal,  and  by  whom  removed,  in  a  tabu- 
lar form. 

Mr.  BL'TLER  called  attention  to  the  fact  that  it  did  not 
contain  the  statement  whether  the  Senate  wa-   in  session. 

Mr.  (;UKTIS— We  shall  get  that  in  another  form. 

!So  objection  being  made  the  paper  wao  admitted  in 
Ciidenee. 

Mr.  CURTIS,  producing  other  doouments— Here  are 
doc'imcntsfiom  the  Department  of  State,  showing  the  re- 
juoval  of  heads  of  dopartinentn,  not  only  during  the  ses- 
sion of  the  Senate,  but  during  the  rece8s,'and  covering  all 
causes.  The  purpose  being  to  show  a  practice  of  the  go- 
vernment, 60  extensive  with  the  necessity  that  arose  out 
of  the  ditfeient  cases  of  death,  resignation,  sickness,  ab- 
sence or '-emoval.  It  ditters  from  the  schedule  which  has 
been  put  h.v  the  manager  to  cover  the  heads  of  dep.-irt- 
luents  only,  becau.-e  that  aprrticfl  only  to  removals  during 
the  session  of  the  Senate.  It  includes  them,  but  it  in- 
cludes a  great  deal  more  matter. 

Mr.  BLTLEFi  read  several  of  the  record',  being  tempo- 
rary aiipoiutUKmts  during  the  absence  df  incumbents.  AH, 
he  siiid,  were  of  that  character  with  two  exceptions. 
One  was  that  frequently  such  appointments  were  made  to 
cover  possible  contiu.'cucies,  as  when  Asbm-v  Dickens 
Tvae  appointed  to  act  as  Secretaiy  of  the  Treasury  when 
that  ollucr  shall  be  absent.  There  were  three  cases.  One 
in  1  le.-^id.mt  Monroe's  timCj  one  in  President  Adams' 
time,  and  one  hi  President  Jackson's  time,  all  reciting 
that  t.ic  appointment  was  under  the  act  of  1792.  All  the 
others  were  temporary.  Would  the  Senate  admit  a  series 
ei  .acts  done  exactly  in  conformity  with  the  law  of  1792 
and  1795  aa  evidence  in  a  ease  in  violation  of  the  acts  of 
Marehp,  lHb7,  and  l-ebruary  2U.  186S?  Would  that  throw 
any  light  upon  what  was  .admitt-d  in  tiie  answer  to  be  a 
breach  of  the  la"  ,  if  it  comes  wiil-.in  it? 
*i  *l';u^'-F^^?  '^''^  not  wifh  to  r.ply,  taking  it  for  granted 
that  the  Senate  would  not  settle  anv  question  as  to  the 
mtsnti  of  the  case  when  they  were  public  in  the  evi- 
dence. 

The  evidence  was  admitted,  no  oblection  being  made 
and  was  considered  as  read. 

Mr.  CUR'ITS  then  plfered  documents  from  Postmaster, 
treneralsoilice.-howmg  the  removal  of  postmasters  during 
S?L^^^"^«„°^  *'',^  senate,  and  the  ad  interim  appoiut- 
nients  to  hll  such  places.  ri-"*"". 

Ko  objection  being  made,  they  were  read. 

A  Mesaase  of  Presiilent  Buchanan. 

,'?,'■•  ^i'-''*T^S-I  now  offer  in  evidence  from  the  Journal 
of  the  Senate,  vol.  4,  second  session.  Tliirty-sixth  C  ngrcs, 
page  1,  the  message  ot  President  Buchanan  to  the  Senate 
in  reference  to  the  office  of  Secretary  for  the  Departnient 
ot  War,  andto  the  inannerin  which  he  had  tilled  that 
?K  a'^b-sw';';;'-"  ,"*  "'■•  ^'">-d:  ••'ccompanyfhing  that  message 
th?  i,!f :  1 .  ,'  IV'"-'"  ?^  P^^o'P.  r  8'iown  by  the  records  of 
the  state  De|.;  rt  nent,  who  discharged  the  duties  of  Cabi- 
?5'  o-yeeis  "  hether  by  appointments  made  during  the  re- 
cces of  the  Senate,  or  as  ad  miertm  appointments,  and  hia  i 


list  is  furnished  as  an  appendix  to  the  message,  and  I  wish 
the  message  to  be  read. 

Mr.  BUTLER— The  difficulty  I  find  in  the  message  ia 
this:— It  ia  the  message  of  Mr.  Buchanan,  and  can't  be  pivt 
in  evidence  in  this  case  any  more  than  the  declarations  of 
an3'  one  else.  We  should  like  to  have  Mr.  Buchanan 
brought  here  on  oath  and  cross-examined  as  to  this.  There 
are  a  good  many  questions  that  I  should  like  to  ask  him— 
for  instance,  as  to  his  state  of  mind  at  that  time,  and 
whether  he  had  any  clear  perception  of  his  duties  at  the 
time.  (Laughter.)  But  a  still  turther  objection  to  it  ia 
that  most  of  the  message  consists  of  statements  of  Mr. 
Jeremiah  S.  Black,  who  concluded  that  he  would  not 
have  anything  to  do  with  this  case  anyhow.      (Laughter.) 

I  do  not  think  that  the  statements  of  that  gentleman, 
however  respectable,  are  to  be  taken  here  as  evidence. 
Thev  might  be  referred  to,  perhaps,  as  public  documents, 
but  t  do  not  believe  they  can  be  put  in  as  evidence.  Hoiv 
do  we  know  how  correctly  Mr.  Black  and  his  clerks  make 
up  this  list.  Are  you  going  to  put  in  his  statements  of 
what  was  done,  and  put  it  upon  us,  or  upon  yoiir-^elves,  to 
examine  and  see  whether  they  are  not  all  illusory  and  cal- 
culated to  mislead.  I  do  not  care  to  argue  the  questiou 
any  further. 

.Mr.  CURTIS— 1  offer  it  to  show  the  practice  of  the  go- 
vernment. 

Mr.  BL  TLER.  I  object,  once  for  all,  to  the  practice  of 
the  government  being  shown  by  the  acta  of  James  Buch- 
anan, alias  Jeremiah  Black. 

The  Chief  Justice  put  the  question  to  the  Senate,  and 
the  testimony  was  admitted  without  a  division. 

The  Clerk  then  read  Mr.  Buchanan's  message  in  refeiv 
ence  to  filling  the  office  of  Secretary  of  War,  cammed  by  the 
resignation  of  Mr.  Flovd. 

Mr.  CURTIS— I  now  desire  to  mov«  for  an  order  on  the 
proper  officer  of  the  Senate  to  furnish,  so  that  we  ma.v  put 
into  the  case,  a  statement  of  the  dates  of  the  beginning 
and  end  of  each  session  of  the  Senate,  including  its  Exe- 
cutive as  well  as  its  legislative  sessions,  from  the  oridn  of 
the  government  down  to  the  present  time.  That  will  en- 
able us,  by  comparing  the  dates  with  those  facts  w  hiih 
we  have  put  into  the  case,  to  see  what  w  as  done  within, 
and  also  done  without  the  ses.«ions  of  the  Senate. 

The  Chief  Justice  was  understood  to  say  that  that  order 
would  lie  required  to  be  made  in  legislative  session. 

Mr.  CURTIS  tlieu  said,  we  have  concluded  our  docii- 
nientary  evidence  as  at  present  advisi'd.  We  m.aypot- 
sibly  desire,  perhaps,  to  offer  some  additional  evidence  of 
that  character,  but  as  we  now  understand  it  we  shall 
have  no  more  to  offer. 

The  court  then,  on  motion  of  Senator  JQHXSON.  ad- 
journed till  noon  to-morrow. 


PROCEEDINGS  OF  THURSDAY,  APRIL  IS. 

The  court  was  opened  in  dne  form,  all  the  managers 
being  present.  Mr.  Stanbery  was  asain  absent.  Oa 
motion,  the  readinc:  of  the  journal  was  dispensed  with, 

]>Ir.  Sumner's  Paper. 

Senator  SUMNER  rose  and  said:— Mr.  Chief  Jafl- 
tice:— I  sent  to  the  Chair  a  declaration  of  opinions  to 
be  adopted  by  the  Senate,  as  an  answer  to  the  con- 
stantly recurring  questions  on  the  admissibility  o( 
testimony.  The  paper  was  read  by  the  Clerk,  express- 
ing the  opinion  that,  considerms  the  character  of  thia 
proceediaj:,  being  a  trial  of  impeachment  before  the 
Senate  of  the  United  States,  and  not  a  proceeding  by 
indictment  in  an  inferior  court,  and  that  members  are 
judges  of  the  law  as  well  as  of  fact,  from  whose  deci*- 
sion  there  is  no  appeal,  and  that,  therefore,  the  ordi- 
nary reasons  for  the  e.xclusion  of  evidence  do  not 
exist,  and,  therefore,  it  is  deemed  advisable  that  all 
evidence,  not  trivial  or  obviously  irrelevant,  shall  be 
admitted,  it  being  understood  that  in  order  to  decide 
its  value  it  shall  be  carefully  considered  on  its  final 
judgment. 

Mr.  CONNESS  moved  to  lay  the  paper  on  the  table, 
which  was  agreed  to  by  the  following  vote:— 

Ykas.— Messrs.  Buckalew,  C.vneron,  Cattell,  Chandler, 
Cole,  tjonkliug,  Conuess,  Corbett,  Cragin.  Davis.  Dixon, 
Doolittle,  Drake,  ICduiund-i,  Ferry,  Fessendcn.  FreliuK- 
huyscn,  Harlan,  Howard,  Howe,  John  on,  .Morgan,  Mirrill 
(.M.-.),  Morrill  (Vt.),  Patterson  (N.  H.),  Pomen.v.  Kaiu. 
sey,  Saulsbury,  Stewart,  Thayer,  Tipton,  AVilliams, 
Vates-33. 

NAYS.-Messrs.  Anthony,  Fowler,  Orimes,  Morton,  Pat- 
tor-^on  (Tenn.),  Sherman,  Sumner,  Van  Winkle,  Vickera, 
Willey,  Wilson -U. 

The  Chief  Justice  directed  the  court  to  proceed. 
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Mr.  Evart'n  Keinarks.'' 

Mr.  EVARTS  said:— Mr.  Chief  Justice  nud  Sena- 
tors, I  am  uot  able  to  annonnce  the  recovery  of  Mr. 
6tai:bery,  l)iit  I  think,  had  not  the  weather  been  so 
entirely  unfavorable  he  would  hsive  b«en  «ble  to  ap- 
pe.ir,  perhaps,  to-day.  He  is,  however,  convnleaceut, 
but  nevertheless  the  situation  of  his  health  and  prooer 
care  for  its  restoration  prevents  us  from  having  much 
opportunity  for  consultation  during  this  session  of  the 
court.  We  shall  desire  to  proceed  to-day  with  such 
evidence  as  may  be  properly  ])roduced  in  his  absence, 
Jtnd  may  occupy  the  session  of  the  court  with  that 
evidence.  We  shall  not  desire  to  protract  the  exa- 
mination with  any  such  object  or  view,  and  if  before 
the  close  of  the  ordinary  period  of  the  session  we 
fhall  come  to  the  end  of  that  testimony,  we  shall  ask 
for  an  adjournment. 

nir.  Curtis  Offers   Dociiinentary  Evidence. 

Mr.  CURTIS  s.iid-Mr.  Chief  Justice,  I  offer  two 
flocuments  received  this  morning,  cominjr  from  the 
Department  of  State,  in  character  precisely  similar  to 
some  of  those  received  yesterduT.  They  are  continu- 
atious  of  what  wag  put  in  yesterday,  so  as  to  brine 
the  evidence  of  the  practice  of  the  government  down 
to  a  more  recent  period. 

Mr.  CURTIS— I  will  now  put  in  evidence,  so  that 
they  will  be  printed  in  connection  with  this  docu- 
mentary evidence,  two  statements  fnruished  by  the 
Secretary  of  the  Senate,  under  the  order  of  the  Senate, 
one  sliowinfr  the  becrinnin;,' and  cndini:  of  each  legis- 
lative session  of  Congress  from  179S  to  ISuS,  the  otlier 
being  a  statement  of  the  beginning  nnd  ending  of  e:ich 
special  session  of  the  Senate  from  17S9  to  1S(53.  They 
were  considered  as  read. 

W.  .S.  Cox  on  tlie  Stand. 

Walters.  Cox,  sworn  in  behiilf  of  the  respondent, 
and  examined  by  Mr.CURTIS— I  reside  in  Georgetown: 
I  am  a  lawyer  by  profession  ;  I  have  been  engaged  lu 
the  practice  of  law  ten  years  in  this  city,  in  the  courts 
of  the  District;  I  was  connected  professionally  with 
the  matier  of  General  Thomas  before  the  Criminal 
Court  of  this  District;  my  connection  with  that  mat- 
ter began  on  Saturday,  the  22d  of  February. 

Mr.  BUTLER— If  t  have  heard  the  qnestion  cor- 
rectly, the  question  put  wr»:— When  and  under  what 
Circumstances  did  your  connection  wiih  the  case  of 
General  Thomas  before  the  Supreme  Court  of  this 
District  commence  ?  To  that  we  object.  It  is  im- 
possible to  see  how  the  employment  of  Mr.  Cox  to 
4efend  General  Thomas  conld  have  anything  to  do 
with  this  case.  Wc  put  in  that  Mr.  Thomas  said  that 
If  it  had  not  been  for  the  arrest  he  should  hnve  taken 
possession  by  force  of  the  War  Office.  Thev  tlien 
produced  the  record— the  afttdavit.  Kow,  I  do  not 
propose  to  argue,  but  I  ask  the  attention  of  the  Senate 
to  the  question  whether  the  emijloyment  of  Mr.  Cox 
by  Mr.  Thomas,  as  counsel,  the  circumstances  nndcr 
Which  he  was  employed,  and  the  declarations  of  Mr. 
Thomas  to  his  counsel,  can  be  put  in  evidence  under 
eny  rale  ?  The  circumstances  are  too  trivia!,  if  it  was 
legally  competent. 

Mr.  CURTIS— I  understand  the  question  to  De  that 
V-e  cannot  show  that  General  Thomas  employed  Mr. 
Cox  as  his  counsel,  and  that  wa  cannot  show  the  de- 
clarations made  by  General  Thomas  to  Mr.  Cox  as 
his  counsel.  We  do  not  propose  to  prove  either  of 
these  facts.  If  the  gentleman  will  wait  long  enough 
to  see  what  we  do  propose,  he  will  see  that  this  ol)- 
j°ction  is  not  relevant.  To  the  witiicst— Now.  st.ite 
when  and  by  whom,  and  under  what  circumstances, 
you  were  employed  in  this  matt-r? 

Mr.  BUTLER— Stop  a  menicnt.  I  object  to  the  wbv  and 
the  by  whom  and  uuder  ivliut  circuinstanceB  this  gentle- 
man was  empl'iyed.  If  he  was  emploved  bv  the  I'l-c.^idcut, 
that  i=  wor«;  in  my  judgment  than  if  he  was  oniploved  by 
tlie  other.     I  desire  the  .|iu'-'tiijn  to  be  put  in  writins. 

The  Chief  Justice— The  Chief  .liietioo  sees  no  objection 
to  the  iiuestion  as  an  introductory  fiueetion,  but  lie  will  put 
It  to  the  Senate  if  imv  Sen:itor  de-Ii-es  it. 

No  vote  being  called  for,  the  Chief  Justice  directed  the 
witness  to  answer  the  i|nc>tion. 

Witness-  l)n  Saturday,  February  22d,  a  messenger  cal- 
led at  my  bouse  and  stati.d  to  me  that  Mr.  Seward  deeired 
to  see  uic  immediately. 

Mr.  1!L  ILLK— I  object  to  the  declarations  of  anvbodv. 

The  Chief  Justice  intiniati'd  to  the  wituesa  that  he  need 
Cot  state  what  Mr.  Seward  said. 

Witness— The  raessaso  stated  further  that  he  was  to 
take  me  immediately  to  the  I'reaideut's  hoiifc:  I   acconi- 

Sanied  him  to  the  President's  hoiue,  and  found  tho  I'rcji- 
ent  and  General  Thomas  alone  there. 
Q.  About  what  hour  was  this?    A.  About  fivo  o'clock 
Id  the  afternoon;  alter  I  was  seated  the  I'resident  stated  — 
Mr,  liUTLEK— Stop  a  moment;!  object  to  statementj 


of  tho  President  at  fivo  o'clock  P.  M.    (A   titter  in   the 
court,  some  Senators  laughing  outrisbt.) 

Senator  EDMUNDS  asked  that  the  offer  of  evidence  be 
put  in  writing,  bo  tliat  Senators  might  understand  it  pre- 
cisely. 
'Jbe  proposition  was  reduced  so  writing,  as  follows  :— 
"We  oiler  to  prove  that  Mr.  Cox  was  employed  profep. 
sionally  by  the  President,  in  the  preseuto  of  General 
Thomas,  to  take  such  legal  proceedings  in  the  case  th.at 
h.td  been  commenced  against  General  Thomas  as  would 
be  clfectiral  to  raise  jiidici.allv  the  question  of  Mr.  Stai>- 
ton's  right  to  have  and  hold  the  oHice  of  Secretary  for  the 
Department  of  War  against  the  autlioritv  of  the  Presi- 
dent, and  also  an  order  to  obtain  a.  writ  of  quo  warranto 
for  the  same  purpose,  and  we  shall  expect  to  follow  up 
this  proof  by  evidence  of  what  was  done  by  the  witness  iii 
pursuance  of  the  above  employment." 

Senator  EDMUNDS  asked  what  was  the  date  of  thia 
interview? 
Mr.  CURTIS  replied  that  it  was  the  22d  of  February. 
Mr.  BUTLKK- -This  testimony  has  two  objections,  Mr. 
President  and  Senators.  The  hrst  is,  that  after  the  act 
done  aud  after  the  inipeacbnicnt  proceedings  were  agreed 
^  upon  before  the  House,  and  after  Mr.  Stanton  had  sought 
to  pr.'teet  himself  from  being  turned  out  of  oftice  by  force, 
the  Prefidcnt  then  sends,  ai  it  is  proposed  to  prove,  for 
Mr.  <,'o\-,  the  \\  itness,  and  gives  him  certain  directions.  It 
is  iilleged  that  thooe  directions  «  ere  that  he  sliould  sue  out 
ar/iio  n-arraiito.  I  had  supposed  that  a  writ  of  iiiinvar- 
ranto  was  to  be  filed,  if  at  all,  by  the  President;  but  as  that 
writ  h.is  gone  out  of  use,  an  information  in  the  nature  of  a 
qun  varranto  is  aproper  proceeding.  Now,  let  u.s  see,  just 
here,  bow  the  c:ise  stands.  The  President  bad  told  General 
Sliernian  th;it  the  reason  why  he  did  uot  reply  to  the  law» 
yers  WHS  that  it  was  impossible  to  make  up  a  case.  One 
of  the  Senators  asked  him  to  repeat  his  answer,  and  he  re» 
pc.\ted  it;  he  says:— "The  President  said:— 'I  am  told  by 
the  lawyi-rs  that  it  is  impossible  to  make  up  a  case.' " 

Now,  iif.-er  he  had  been  told  that,  and  after  he  had  been 
convinced  of  that,  nc  still  undertakes  to  show  you  hero 
that  he  made  the  removal  of  Mr.  Stanton  in  order  to  make 
up  a  ease  \yhieh  he  himself  had  declared  it  was  impossiblo 
to  make  up.  He  was  convinced  that  no  cas8  could  by  pos- 
Mliility  be  l)rougbt  into  court  except  from  the  declarations 
and  ilireats  of  bis  otlicer  (Mr.  Thomas)  to  turn  by  force  Mr. 
Stanton  out  of  The  War  Department.  lie  then  sends  for  a 
very  propi-r  counsel-as  I  have  no  doubt  the  Senate  will 
be  ciuite  convinced  before  we  get  through— and  having  got 
him  tbtre,  he  undertakes  to  make  up  a  case  lor  the  Senati, 
before  whieh  he  was  about  to  be  tried. 

Now  thev  say  they  expect  to  prove  that  tho  President 
wanted  a  case  ni.ide  up  to  go  into  court,  and  that  in  puik 
suance  of  that  Mr.  Cox  BO  acted.  Mr.  Cox  cannot  bo  pe». 
mitted  to  to-'-tity  to  that,  for  another  person  in  the  counsel 
themselves  have  put  in  tlie  record  \yhat  imports  absolute 
verity,  an  what  cannot  be  contradicted  by  jiarole  or  other 
evidence,  that  General  Thomas  was  dismissed ;  on  motion 
of  his  counsel,  the  ease  was  dismissed,  and,  therefore,  wo 
object  in  the  first  i  lace  that  these  declarations  ot  the  Pro. 
sident  to  bi«  lawyer.  ;ifter  the  fact  and  after  he  was  in  pro- 
cess  of  being  iinpe.-iched,  shall  be  put  in  evidence.  We  ob. 
ject,  then,  that  what  was  done  in  court  may  not  be  prove^d 
except  by  the  record:  then  wo  object  farther  that  this 
w  hole  proceeding  is  betivecn  other  parties  in  the  court. 

There  i»  no  evidence  so  far  as  it  i«  put  inhere,  and  tfje 
whole  record  is  put  in  to  show  that  the  President  went 
into  that  court  and  asked  to  have  that  case  carried 
on,  or  that  be  made  himself  apparent  in  it.  He  does  not 
appear  on  the  record ;  he  docs  not  appt'ar  as  emidoyiug 
counsel.  It  looks  on  the  record  as  though  it  was  a  case 
against  General  Thomas,  and  the  court  dealt  with  it  as 
against  General  Thomas.  If  the  President  had  decided  to 
have  the  case  decided  as  a  groat  constitutional  non  obsUk, 
the  court  >vonld  have  decided  it.  All  that  appears  was 
that  this  witness  apjieared  as  counsel  for  General  Thomas, 
and  the  question  was  as  to  whether  (ieneral  Thomas 
should  be'hcld  uiid"r  bond,  or  whether,  under  the  eircura- 
BtauecB,  he  was  likely  to  appear  and  answer  when  the 
gr.iud  jury  sat,  it  beiug  then  found  out  tb.<i.t  there  was  no 
danger  fr^un  his  pi-rsonal  action,  by  silence. 

Mr.  EVAi;TS-Mr.  Chief  Justice  and  Senators,  I  trust 
that  I  mav  he  excused  for  saj-ing  that  none  of  the  suggc*- 
tioiis  Ijy  the  learned  and  houoralde  manager  ajjpear  to  us 
to  have  any  bearing  on  the  cpiestion  of  evidence  now  bo. 
fore  us.  He  says  that  the  Attorney-General  has,  by  law, 
nooffici:d  function  in  any  court  except  iu  the;  riiiprema 
Court  of  the  United  States,  and  no  quo  warranto  proceed, 
iuga  can  be  commenced  there,  as  has  heretofore  been  coa- 
teiided  on  the  part  of  the  managers,  and  in  reference  to 
which  no  dispute  has  arisen,  ran  only  be  made  by  issuing 
on  the  part  of  the  goyermuent,  on  the  part  of  the  otbcer 
who  has  been  excluded  from  olhco;  and  it  mav  appear 
that  if  this  adliesiou  of  the  Attornoy-General.  or  hii  aii- 
proyjil,  that  the  proceeding  should  betaken  b>  General 
Thomas'  professional  adviser,  is  rcqyiiicd,  we  shall  bo  able 
to  produce  that  proof. 

Now  it  is  siiid  that  because  the  President  told  General 
Sherman  that  it  was  impossible  to  luuke  up  a  case,  it  is 
tberetoro  impossildr  for  us  to  show  that  lie  did  attempt  to 
make  a  case.  '1  his,  I  assume,  is  a  new  application  ot  tho 
doctrine  o(  osto|]pol;  but  the  fact  is  simplv  this,  that  in  ad- 
•  ance  of  tho  olhcial  action  of  the  President  towards  tho 
removal  of  .Mr.  Stanton,  and  when  General  Sherman  had 
been  asked  to  receive  from  the  Chief  Rxeciitive  authority 
for  the  di-charge  of  the  duties  of  that  olhce  ad  intAiriin, 
and  Willie  he  (( Ieneral  Sherman)  was  revolving  in  his  owu 
mind  what  his  duty  as  a  citizen,  and  a  friend  and  a  seT- 
vaiit  ol  the  government  was,  he  asked  the  President 
whether  the  que^tiou  could  not  bo  decided  by  lawyers 
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slone,  without  making  a  deposit  of  the  ad  interim  Jin- 
thority  in  an  army  officer,  and  the  President  replied  that 
it  wae  impossible  to  make  up  a  caFc  except  bv  e\ich  ex- 
ecutive action  as  to  lay  a  basis  for  judicial  interference 
and  determination. 

Then,  in  advance,  the  President  did  not  anticipate  the 
necessity  of  being  driven  to  this  judicial  controversy,  be- 
cause, iu  the  alternative  of  General  Sherman's  accepting 
the  trust  reposed  in  him,  the  President  expected  the  re- 
tirement of  Mr.  Stanton,  and  that,  by  his  acquicsrence,  no 
need  would  arise  for  further  controversy  in  court  or  else- 
where. That  is  the  condition  of  the  proof  as  it  now  stands 
before  the  Sen.ate,  or  as  we  ohall  contend  that  it  now 
Btands,  in  reference  to  what  occurred  between  the  Presi- 
dent and  General  Sherman. 

We  have  already  seen  in  the  proof  that  General  Thomas 
received  from  the  President  on  the  2l8t  of  February  this 
designation  to  take  charge  of  the  office  from  Mr.  Stanton 
If  he  retired,  and  his  report  to  the  President  in  the  first 
Instance  of  what  was  regarded  as  equivalent  to  an  acqui- 
escence bv  Mr.  Stanton  in  that  demand  for  the  office,  and 
its  surrender  to  the  charge  of  General  Thomas.  It  is  there 
ehown  in  evidence  that  General  Thomas  was  arrested  on 
the  morning  of  February  22,  and  that  before  he  went  to 
the  court  he  communicated  the  fact  of  his  arrest  to  the 
President,  and  received  the  President's  response  that  that 
was  as  he  wished  It  should  be— to  have  the  matter  in 
court. 

Now  we  propose  to  show  that  on  the  evening  of  the  same 
day,  the  matter  being  thus  in  court,  the  President  did  take 
it  up  as  his  controversy  to  be  determined  by  the  highest  j  u- 
dicial  tribunal  of  the  country,  by  the  most  rapid  method 
which  the  law  and  the  competent  advisers  as  to  tlie  law 
could  afford.  But  we  are  met  by  the  oljjection  that  the 
matter  to  be  proved  is  in  the  state  of  the  record  between 
the  United  States  and  General  Thomas  m  tliat  criminal 
complement,  not  iu  the  state  of  facts  as  regards  the  action 
and  purposes  of  the  President  of  tlie  United  States  in  at- 
tempting to  produce  before  tlie  tribunals  of  tlie  country 
for  solemn  judicial  determination  of  the  matter  iu  contro- 
yersary. 

That  because  the  record  of  the  criminal  charge  against 
General  Thomas  docs  not  contain  the  matter  or  action  of 
the  President  of  the  United  States,  we  cannot  show, 
therefore,  what  the  action  of  the  President  was.  Tlie 
learned  managers  say  it  does  not  appear  by  the  record 
that  the  President  made  this  his  controversy.  Certainly 
it  does  not.  No  lawyer  can  say  how  and  hy  what  possible 
method  the  President  could  {appear  on  the  record  in  a 
prosecution  against  General  Thomas. 

But  this  is  wholly  aside  from  the  point  of  inquiry  here. 
Now,  Mr.  (j'hief  Justice  and  Senators,  we  are  not  to  ho 
Judged  bv  the  measure  we  are  able  to  offer  through  this 
witness  as  regards  tlie  effect  and  value  of  the  entire  evi- 
dence  bearing  on  this  point  as  it  shall  lie  drawn  from  tliis 
witness  and  from  other  \a  itnesses,  and  from  other  forms 
Of  testimony.  We  state  here,  distinctly,  so  as  not  to  lio 
misunderstood,  that  by  the  unexpected  resistance  of  Mr. 
Btanton  to  this  firm  of  retirement,  tlie  President  was 
obliged  to  find  resources  in  the  law,  which  he  hiid  con- 
templated as  a  thing  impossible  without  antecedent  pro- 
ceedings  on  which  a  proper  footing  could  be  had  in  court, 
and  that  thence  he  did,  with  such  promptuess  and  such 
decision,  and  such  clear  and  unequivocal  purpose  as  will 
be  indicated  in  the  evidence,  assume  immediately  that 
duty. 

It  will  appear  that  a  method  thus  presented  to  him  for 
a  more  speedy  determination  of  the  matter  tiian  a  quo 
warranto,  or  information  in  the  nature  of  a  <;?(.o  warranto 
would  present,  w.as  provided  by  the  action  of  Mr.  Stanton, 
the_ prosecutor  of  the  court,  on  the  movement  of  the  prose- 
cution to  get  the  case  out  of  court,  as  Irivolous  and  unim- 
portant in  its  proceedings  against  General  Thomas,  and 
becoming  formidable  and  offensive  when  it  gave  an  oppor- 
tunity to  the  President  of  the  United  States,  by  habeas 
corpus,_ to  get  an  instant  decision  in  the  Supreme  (J' mrt  of 
the  United  States-  We  then  propose  to  show  that  this  op- 
portunity being  thus  avoided,  the  President  proceeded  to 
adopt  the  only  other  resource  of  judicial  determination, 
"^,/°'?J"/KnJ'?.V°x'^''°  nature  of  a  quo  warranto. 

Mr  BLilLh,K--I  am  very  glad  to  have  an  opnortunitv 
afforded  me  by  the  remarks  of  the  learued  counsel  for  the 
Fresident,  to  deal  a  moment  with  the  doctrine  of  estoppel 
Idenvthat  an  argument  has  been  fniiided  to  the  p;oju- 
dice  of  my  case  by  the  use  of  the  argument  which  I  made 
in  the  opening  of  the  case,  and  to  which  I  wish  to  call  the 
attention  of  the  Senate,  as  bearing  on  the  doctrine  of 
estoppel.  .1  will  not  be  long,  and  I  pr.av  you.  Senators,  to 


^„.,.,^  ..V,  „u  ....,„..ii,  LIU,  Litj,i,in;iji  ui  [lis  acemenral  cuiet. 
But,  wliatever  may  be  the  construction  of  the  Tenure  of 
Civil  Ottice  act  bv  others,  or  as  regards  others,  and  Mr 
Johnson,  the  respondent,  is  concluded  upon  it  he  ner' 
mitted  Mr.  Stanton  to  exercise  the  dutie?  of  his'  othee  in 
BTiite  of  It.  If  that  office  were  affected  bv  it.  he  suspended 
hira  under  itsprovisions.  He  reported  that  suspension  to 
the  Senate,  with  his  reasons  therefor,  in  accordance  with 
Its  provisions,  and  the  Senate,  acting  under  it,  deeliued  to 
concur  with  him,  whereliy  Mr.  Stanton  was  r.^inst.ated 
In  the  well-known  language  of  the  law,  is  not  the  re- 
epondent  stopped  by  his  solemn  oflicial  acts  from  denvin" 
the  legality  and  constitutionel  propriety  of  Mr.  Stanton's 

That  is  all  I  said.  Inever  said,  nor  intended  to  sav,  nor 
would  anv  word  of  mine  lionestlv  hear  out  anv  man  in  as- 
euiiiing  that  I  said  that  the  President  "  a- estopn,.,i  fVom 
trying  this  case  betore  the  Senate  of  the  United  States,  and 


showing  the  unconstitutionality  of  the  law,  as  was  argued 
in  the  opening  of  his  side,  and  has  been  more  than  once 
referred  to  since.  I  said  that,  as  between  hira  and  Mr. 
Stanton,  his  position  was  such  that  he  was  estopped  from 
denying  the  constitutional  and  legal  etfect  of  the  provi- 
sion. Thereupon  it  was  argued  that  I  claimed,  on  the  part 
of  the  managers  of  the  House  of  Representatives,  that  the 
President  was  estopped  from  denying  the  constitutionality 
of  the  law  here,  and  the  learued  counsel,  running  back  to 
Coke,  and  coming  down  to  the  present  time,  have  en- 
deavored to  show  that  the  doctrine  of  estoppel  did  not 
apply  to  law.  Whoever  thought  that  it  did?  I  think 
there  is  only  one  point  where  the  doctrine  of  estoppl  ap- 
plied in  this  case,  and  that  is,  that  counsel  should  be 
estopped  from  iiiisreiircsentiiig  the  arguments  of  their  op- 
ponents, and  thus  making  an  argument  to  the  prejudice  of 
them. 

'i  hat  is  an  application  of  the  doctrine  of  estoppel  which 
I  want  carried  out  throughout  this  trial.  I  have  not  said 
that  the  President  was  estopped,  by  his  declarations  to 
General  Sherman,  from  showing  that  he  attempted  to  put 
this  man  forward  as  his  counsel.  I  have  onlv  said  that  the 
fact  that  he  spoke  to  General  Sherman,  and  said  to  him 
that  it  was  impossible  to  make  up  a  case,  shows  that  he 
shall  not  be  allowed,  after  the  fact,  to  attempt  to  get  up  a 
defense  lor  himself  by  calling  in  this  counsel. 

Now,  it  is  said,  what  lawyer  would  suppose  that  it 
would  .appear  upon  the  record  in  the  case  .against  General 
Thomas,  that  the  President  of  the  United  States  was  iOl 
the  controversy?  I  say  that  fair  dealing,  honesty  of  pur- 
pose, uprightness  of  action  and  frankness  of  oflicial  posi- 
tion would  have  made  him  appear  in  tliat  case.  The 
President  of  t!ie  United  States,  if  he  had  employed  counsel 
for  General  Thomas  in  the  case,  should  have  sent  hia 
Counsel  into  court,  who  should  then  have  stated :— "Mr. 
Chief  Justice:— We  are  here  appearing  at  the  instance  of 
the  President  of  the_  United  States  for  tlio  purpose  of 
trying  the  great  constitutional  question  which  he  has  en- 
deavored to  raise  here,  and  for  that  purpose  we  want  to 
get  it  into  the  Supreme  Court  of  the  United  States;"  and 
tlien.  if  the  Chief  .Justice  of  this  District  had  refused  to 
hear  that  case,  there  might  have  been  some  ground  for  the 
use  ot  the  harsh  word  of  "evasion,"  which  the  counsel  has 
applied. 

The  counsel  has  said  that  that  question  was  evaded.  By 
whom?  It  must  have  lieen  by  the  Chief  Justice  of  the  Dia- 
trict,  for  he  alone  made  the  decision'  He  said  that  Mr, 
Stanton  had  this  case  conducted  so  as  to  evade  a  decision. 
The  record  of  tlie  court  shows  that  this  man  Thomas  was 
di-'charged  on  motion  of  liis  own  counsel.  If  his  counsel 
had  not  moved  his  discharge,  I  venture  to  sa3'  hejwould  not 
have  been  discharged.  Certainly  there  is  no  evidence  that 
h(!  would  have  been.  Now,  therefore,  in  that  view  that 
Thomas  was  diseliarged  on  the  motion  of  hiscounseI,coi'ld 
they  go  back  to-day  and  tell  us  what  they  thought,  in  order 
to  show,  through  Mr.  Cox,  that  the  Chief  Justice  evaded 
the  point? 

If  vou  allow  Afr.  Cox  to  come  in  here  and  put  in  decla- 
rations made  to  }iim  bv  tlie  i'residcnt,  ttien  I  suppose  wo 
must  enter  into  the  nieiitJ  of  Mr.  A.  B,  and  all  sorts  of 
counsel  whom  tlie  President  brings  about  him,  and  we 
will  hare  to  bring  liefore  you  the  Chief  Justice,  to  get  hia 
account  of  the  matter,  thus  getting  up  a  side-door  issue, 
and  try  whether  tlie  proceedings  in  the  Supreme  Court  ot 
the  District  of  Columliia  were  regular  or  otherwise.  I 
will  not  say  thiit  this  is  designedly,  but  I  say  it  is  artis- 
tically contrived  for  the  purpose  "of  leading  us  away  from 
the  real  issue.  I  never  heard  such  a  proposition  in  any 
court.  A  single  word  as  to  this  matter  of  qiio  warranto, 
I  have  had  a.  reisonable  Qcgree  of  practice  on  this  ques- 
tion, and  I  undertake  to  say  that  every  lawyer  knows 
that  an  infirmation  in  the  n.ature  of  a  quo  warranto  can- 
not be  pro.-ecuted  except  in  the  name  of  the  Attorney- 
General  for  any  public  office. 

If  anv  such  case  can  be  found  and  shown  in  this  country 
where  it  has  been  prosecuted  differentlv,  I  would  beg  my 
friend's  pardon -a  thing  which  I  do  not  like  to  do.  (Laugh- 
ter.) Do  tliev  sav  that  a  quo  warranto,  whether  bv  Mr. 
Cox  or  Mr.  Stanliery,  has  ever  been  presented  to  any" court 
in  this  case  ?  Not  at  all.  Has  anvbody  ever  heard  of  this 
quo  warranto  until  tliey  cauio  to  the  necessitv  of  the  de- 
fense—aye, and  until  I  put  it  in  the  opening  speech,  which 
has  taught  my  friends  so  much  ?  (Laughter.)  Never, 
never ! 

I  will  not  object  to  evidence  of  anv  writ  of  quo  war' 
ranf'^.  or  to  evidence  in  the  nature  of  information  of  a  qi60 
£(U7-(l?!fo  tiled  in  any  court,  from  that  of  a  justice  ot  the 
peare  lip  to  tlie  Supreme  Court,  if  tliey  will  show  that  it 
was  lilcil  before  tlie  2Ist  ot  Febru.arv,  or  prepared  before 
that  time  ;  but  I  want  it  to  come  from  the  records,  and  not 
irom  the  memory  of  Mr.  Cox. 

You  may  sav.  Senators,  that  I  am  taking  too  much  time 
m  this,  but  really  it  is  aiding  vou.  because  if  vou  open  this 
door  to  the  declarations  of  the  President  he  can  keeo  voil 
going  on  from  now  until  next  July ;  aye,  until  next  March, 
preciselv  as  his  iri(tnds  iu  the  House  of  Itenre-entativea 
threatened  they  would  do  if  the  impeaehmeiit  was  ear- 
ned here.  To  be  f  irovarued  is  to  be  forearuu  d.  Senators, 
his  defenders  iu  the  House  of  Itepresentatives,  v\  h  n  argu- 
ing against  this  iiupeaohment.  sud:—"lf  you  briu?  it  to 
^"J  ?'',"'.^'2  "  «  "i"  I'lake  you  foUjw  all  the  forms,  and  his 
oflicial  life  will  be  ended  before  vou  can  get  through  the 
trial  of  luipeachmi'ut."  That  was  the  threat,  and  when 
.voursnmiiiousreiiuired  the  President,  as  every  summons 
docs,  to  coino  in  and  file  his  answer,  he  asked  for  forty 
davs  to  do  so.  He  got  ten.  and  he  then  asked  for  furtlioT 
delay,  so  that  forty  three  d.ays  liave  been  expended  siiico 
lie  tiled  his  answer,  or  rather  since  he  ought  to  have  tiled 
Ills  answer,  and  thirty-three  days  since  lie  actually  tiled  it 
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Of  fh.it  time  but  six  days  have  be-on  expended  on  the 
part  of  the  niiinagers  in  the  trial,  and  about  six  d:ivs  have 
Docn  expended  bv  the  counsel  for  the  defenpe.  The  other 
twenty  odd  workins  davh,  while  the  whole  country  is 
crtllins  fir  action,  and  while  m\irder  is  ptalking  throuch 
the  country  unrebuked,  have  been  u,=ed  in  lenity  to  hiui 
and  hie  counnel,  auil  we  are  now  asked  to  go  into  an  en- 
tirely side-door  issue,  whieh  is  neither  relevant  nor  coni- 
feteut  under  any  legal  rule  and  which,  if  it  was,  could 
cave  no  etfeet. 

Senator  FKIiRY  sent  up  in  writing  the  following  ques- 
tion to  the  President's  counsel:— 

"Do  the  counsel  for  the  President  undertake  to  contradict 
or  vary  the  statement  of  the  docket  entry  produced  by 
them,  "to  the  effect  that  General  Thomas  was  discbarsred 
by  Chief  Justice  Cartter  on  the  motion  of  the  defendant's 
counsel?" 

Mr.  (;rRTIS— Mr.  Chief  Justice,  I  respond  to  the  ques- 
tion of  the  Senator,  that  counsel  do  not  expect  or  desire  to 
contradict  anything  which  appears  upon  docket  evidence. 
The  evidence  which  we  offer  of  the  emplovment  of  this 
professional  gentleman  for  the  purpose  indicated,  is  en- 
tirely consistent  « ith  everj'thing  which  appears  on  the 
docket.  It  is  evidence,  not  of  declarations,  as  the  Sena- 
tors may  perceive,  but  of  acts,  because  it  is  well  settled, 
as  all  lawyers  know,  that  there  may  be  verbal  acts  as  wrll 
as  otlicr  acts,  and  that  the  verbal  act  is  as  much  capable 
of  proof  as  a  physical  act  is.  Now,  the  employment  fir  a 
particidar purpose  of  an  agent,  whether  professional  or 
otherwise,  is  an  act,  and  it  may  he  always  rroved  bv  the 
necessary  evidence  of  which  it  is  susceptible,  namely:— 
What  v\as  said  by  the  party  in  order  to  create  that  em- 
plovment. 

lliat  is  what  we  desire  to  prove  on  this  occasion.  The 
dismissal  of  General  Thomas,  which  has  lH>en  referred  to, 
ond  which  appears  on  the  docket,  was  entirelv  subsequent 
to  all  these  proceedings.  It  took  pl.are  nft(>r  it  had  become 
certain  in  the  mind  of  Mr.  Cox  and  of  his  associate  coun- 
eel  that  it  w  as  of  no  use  to  endeavor  to  follow  the  prncecd- 
ingu  farther.  As  to  the  argument  or  remarks  addressed  by 
the  houoralile  manager  to  the  Senate,  I  have  nothing  to 
Bav.    Tbey  do  not  appear  to  me  to  require  any  answer. 

Mr.  WILSON,  one  of  the  managers,  said  :  -I  l-eg  the  in- 
diflgence  of  the  Senate  for  a  few  moments.  I  ask  the 
mcnihers  of  this  bodv  to  pass  upon  what  we  declare  to  be 
the  real  question  involved  in  the  objection  interposed  to 
the  testimony  now  offered  by  the  counsel  for  tlu' respon- 
dent. On  the  21st  of  February  the  Presideut  of  the  Tuited 
States  issued  an  order  removing  Edwin  M.  Stanton  from 
the  oflice  of  Secretary  of  the  Department  of  \V:ir.  On  that 
Fame  day  he  issued  a  letter  of  authority  to  Lorenzo 
Thomas,  directing  him  to  fake  charge  of  the  Department 
of  War,  and  to  discharge  the  duties  of  the  oflice  of  Secre- 
tary of  War  ad  interim. 

'J'he  articles  b.ised  upon  the  violation  of  the  Tenure  of 
Office  act  are  founded  upon  those  two  acts  of  the  Presi- 
dent oil  the  21st  dav  of  Febniarv.  Counsel  for  the  respon- 
dent now  proposed  to  break  the  force  of  these  acts.  Mnd  of 
that  violation  of  tlic  law,  by  showin?  that  on  the  22d  day 
of  February  the  President  emploved  counsel  to  raise  in 
tlie  courts  tlie  question  of  the  ronstitutionalitv  of  the  Te- 
nure of  Ortice  act.  Now,  I  sulimit  to  this  honorable  body 
that  no  act,  no  declaration  of  tlie  President  made  affer  tlie 
fact,  can  be  introduced  forth'  purpose  of  expl.aining  his 
intent;  and  on  that  question  of  intent  let  me  direct  j'our 
minds  to  this  consideration :— that  the  issuing  of  the  orders 
of  the  President  state  the  body  of  the  crime  with  which 
the  President  stands  charsjed. 

Did  he  purposely  and  willti'llv  issue  an  order  to  remove 
the  Secretary  of  W^ir?  Did  he  purposely  and  willingly 
Issue  the  order  .appointing  Thomas  as  Secretary  of  War 
ad  interim?  If  he  did  thus  issue  the  order,  the  Ian-  raises 
the  presumption  of  guiltv  intent,  and  no  act  done  liv  the 
President  alter  those  oiders  w  ere  issued  e.ui  bo  introdoeed 
for  the  purpose  of  rebutting  that  int<-nt.  The  Girders  tliem- 
Belycs  were  in  violation  of  the  Tenure  of  Ol'licc^  act.  and 
being  a  violation  (jf  that  act,  thej'  constitute  an  offense 
tinder  and  by  virtue  of  its  provisions,  and  the  offense 
being  thus  establislii  d,  must  stand  upon  the  intent  which 
controlled  tlie  action  of  the  President  at  the  time  he 
i8.=ued  the  order. 

If,  after  this  subject  was  introduced  into  the  House  of 
Kepresent:itives,  the  Presidout  liccanie  alarim-d  at  the 
8tate  of  affairs,  and  cnueliuloil  tliat  it  m  as  hetii^r  to  .at- 
tempt by  some  means  to  seeuro  a  d.'ri^iou  in  tlie  courts, 
»yiou  the  question  of  the  constitutioualitv  or  unconstitu- 
tionality of  tlie  Tenure  of  Ollice  act,  it  cannot  avail  tliis 
case.  We  are  inquiring  as  to  the  intent  whieh  controlled 
and  directed  the  action  of  the  Presidiuit  at  the  time  tlio 
act  was  done,  and  if  we  succeed  in  estahlisbing  that  intent 
«nther  liy  the  fact  or  by  tlu-  presumptions  of  law.  no  nuhse- 
guent  act  can  intrrfere  with  it  or  rcljove  him  of  the  re- 
Bpiuisiliility  wliich  the  law  places  ou  him,  because  of  the 
act  done. 

.Mr.  FV'AIiTS  replied  to  the  argument  of  Mr.  Wilson, 
imd  contended  for  tlie  le^:ility  of  tlie  proof  offered.  The 
imiilicatiou.  he  said,  which  alone  gave  cliaraeter  to  the 
trial,  %va3  that  tlu-rc  was  a  purpose  in  the  mind  of  the 
President  iujuiions  to  the  pulilie  interest  and  to  the  public 
safety.  'I'be  President's  counBel  ;i6k  to  put  the  prosecution 
in  its  proier  place  on  th.at  point,  and  to  sav  tiiat  tho  Presi- 
dout irit<'ndod  no  vi  la;ion  and  no  interruption  of  'lie  pub- 
lic service;  that  hi' inteudrd  uo  seizure  of  military  appro, 
pviatious,  and  that  lie  had  no  purpose  in  hia  mini  but  to 
Eciciirc  Mr.  Stanton's  retirement.  If  this  evidence  were 
cliided.  then  when  counsi  Icauie  to  the  siiinming  up  of  the 
case  they  must  take  the  crime  in  the  dimensions  and  in  the 
couBiquellcea  here  avowed,  and  he  (Mr.  Evarts)  should  be 
entitled  before  this  court  ana  before  the  country  to  treat  I 


the  accusation  as  if  the  article  had  read  that  the  Presi- 
dent bad  issued  that  order  for  Mr.  Stanton's  retirement, 
and  for  (ienoral  Thomas  to  take  charge  ad  interim  of  tho 
War  Departmout,  with  the  intent  and  purpose  of  raising 
a  case  for  the  decision  <if  the  Supreme  Court  of  the  United 
State=  to  test  the  constitutionality  of  an  act  of  Congress. 

If  such  an  article  had  been  produced  bv  the  House  of 
Pepresi-ntatives,  and  siibinitted  to  the  Senate,  it  would 
h.-ive  bei-u  the  laui-'hiug  stock  of  the  whole  country.  He 
offered  this  evidence  t'l  prove  that  tlie  wlmle  purpose  and 
intent  of  the  President,  in  his  action  u  ith  referi'uee  to  the 
occupancy  of  the  ollice  of  Secret.ary  of  War.  had  this  ex- 
tent  and  no  more— to  obtain  a  peaceable  de!i\ery  of  that 
trust,  and,  in  case  of  its  being  refused,  to  have  the  case  for 
the  decision  of  the  Supreme  Court  of  the  United  States.  If 
that  evidence  was  excluded,  tbev  most  treat  e\ery  one  of 
the  .articles  as  if  they  were  limited  to  .'in  open  .averment 
that  the  intent  of  the  President  was  such  as  he  proposes  to 
prove  it. 

Mr.  BfTTLER  referred  the  court  to  5th  Wheaten  on  the 
Bubject  of  the  writ  of  (71/0  J('rtrra»/o.  to  the  f.act  that  that 
writ  can  only  be  maintained  at  the  instance  of  the  govern- 
ment. 

Mr.  CURTIS  admitted  that  that  w.aa  undoubtedly  the 
law  in  reference  to  quo  varrnnto  in  all  the  States  with 
whose  laws  he  was  acquainted.  He  admitted  that  there 
could  be  no  writ  of  (/?m  warranto  or  information  in  the  na- 
ture of  the  writ,  except  on  behalf  of  the  public.  But  the 
question  as  to  what  otUcer  was  to  represent  the  public, 
and  in  what  name  the  information  was  to  be  tried,  de- 
pended upon  the  particular  statutes  applicable  to  the  case. 
Those  statutes  differ  in  the  different  States.  Under  the 
laws  of  the  United  States,  all  proceedings  in  behalf  of  the 
United  States  in  the  Circuit  and  District  Courts  were 
taken  by  District  Attornevs  in  their  own  names,  and  all 
proceedings  in  behalf  of  the  United  States  in  the  Supremo 
Court  u  ere  taken  by  the  Attorney-General  in  his  name. 

In  reference  to  Mr.  Cox,  he  expected  to  show  an  applica- 
tion by  Mr.  Cox  to  the  Attorney-General  to  obtain  hU  sig- 
nature to  the  proper  information  and  the  obtaiuiug  of  that 
signature. 

The  tJbief -lustice— Sen.ators,  the  counsel  for  the  Presi- 
dent offer  the  proof  that  the  witness,  Mr.  Cox,  was  em- 
ploved professionally  by  the  President,  in  the  iiresence  of 
General  Thomas,  to  take  such  legal  proceedings  in  the  case 
which  had  been  commenced  against  General  Thom.as  as 
would  be  effectual  to  raise  judicially  the  question  of 
Mr.  Stanton's  legal  right  to  continue  to  hold  the  oftice  of 
Secretary  for  the  Department  of  War  against  the  authority 
of  the  President,  and  also  in  reference  to  obtaining  a  writ 
of  inu)  warranto  for  the  same  purpose ;  and  they  state  that 
they  expect  to  f.dlow  up  this  proof  by  evidence  as  to  vehas 
w.as  done  by  the  witness  in  pursnance  of  that  employment. 
The  first  article  of  impeachment,  affer  charging  that  An- 
drew  Johnson,  President  of  the  United  States,  in  violatioa 
of  the  Constitution,  issued  ordiu's  (wliich  have  been  fre- 
quently read)  for  the  removal  of  Mr.  Stanton,  and  proceeds 
to  say  such  orders  were  unlawfully  issued,  with  intent 
then  and  there  to  violate  the  act  entitled  "An  Act  Kegti. 
lating  the  Tenure  of  Ollice,"  &c  The  article  chargea. 
first,  that  the  .act  done  was  done  unlawfully;  and  then  it 
charges  that  the  act  was  done  with  intent  to  accomplish 
a  certain  result.  That  intent  the  President  denies,  and  it 
is  to  establish  the  truth  of  that  denial  that  the  Chief 
Justice  understands  this  evidence  now  to  be  offered.  It  is 
evidence  of  an  attempt  to  employ  counsel  in  the  presence 
of  the  l-'resident  and  General  Thomas,  and  it  is  evidence 
so  far  of  the  fact.  It  may  Ik;  evidence,  also,  of  declara- 
tions connected  with  that  fact.  This  fact  and  those  de- 
clarations, which  the  Chief  Justice  understands  to  be  in 
the  nature  of  facts,  he  thinks  are  admissible  in  evidence. 
The  Senate  has  already  on  former  occasions  decided  by  a 
Solemn  vote  that  evidence  of  declarations  of  the  President 
to  (ienei  al  Thomas,  and  by  General  Thomas  to  the  Presi- 
dent, after  this  order  was  issued  to  Mr.  Stanton,  was  ad- 
mis.-ible.  It  has  also  admitted  evidence  to  the  same  effect 
averred  by  the  honorable  manigers 

It  .seems  to  me  that  this  evidence  now  offered  comes 
within  the  princitdes  of  this  decision,  and  as  the  Chief 
Justice  has  already  had  occasion  to  say,  he  thinks  that  the 
principles  of  this  decision  are  right,  it  is  a  di'cision  pro. 
per  to  be  made  by  the  Senate  sitting  in  its  hiijb  capacity  aa 
a  court  of  iuipeaehmeut,  and  composi'd  as  it  is  of  lawj'era 
and  of  geiitli'uie'n  tUorouglilv  acii'iaiuted  with  the  busi- 
ness tr:in  aetions  of  life,  and  entirely  competent  to  weigh 
any  cviden<-e  i\  bieli  m.ay  be  submitted. 

s'enator  Dl.'.VKi;  called  for  the  yeas  and  nays  on  admit- 
ting the  evidence. 

The  vote  was  taken,  and  resulted— yeas,  29 ;  nays,  21,  aa 
follows  :— 

Yka.8.  -Messrs.  Anthony,  Bayard,  Biick-.ilcw-,  Corhett, 
D  ivi.s,  Di-ion,  Doolittle,  Fesscnden,  Fowler,  Frelinghiiy, 
(irimes,  llenderBon,  Howe,  Johnson,  McCreery,  Morrill 
(Me.),  Morton,  Norton,  Patterson  (N.  II.),  Patterson 
(Tenn.),  Uoss,  Sru'l-biiry,  .Sherman.  Sprague,  Sumner, 
Trumbull,   Van   Winkle,    Vickers  and  WiIley-29. 

Nayb.— Messrs.  (Jameron,  Cattell.  Chandler,  (Jonkling, 
Cragiu,  Drake,  Edmunds,  Ferry,  Harlan,  Howard,  Mor- 
gan, Morrill  (Vi.).  Nye,  Ponierov,  Ramsey,  Stewart, 
Thayer.  Tipton,  Williams,  Wilson  and  Vates— 21. 

Mr.  CURTIS  then  resumed  the  o.vamiuatiou  of  tho  wit. 
nesses.  as  follows;— 

Q.  Now  state  what  occurred  between  Gener.al  Thomas 
and  the  I'resident  and  yourself  on  that  occasion''  A.  After 
referring  to  the  appointment  of  (Jeiiei-al  Tbeimasas  Secre- 
tary of  War  ad  interim,  the  President  stiited  that  Mr. 
Stanton  had  refused  to  surrender  jiosse^siou  of  the  depart- 
ment to  General  Thoma.a,  and  that  he  desired  the  neces- 
Bary  legal  proceedings,  to  bo  instituted  without  delay  to 
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tCFt  Genertil  Thomafi'  riijht  to  office,  and  to  put  him  in  pos- 
eeaeion:  I  inquired  if  the  Attorncv-rreiicral  «as  to  act  m 
the  matter,  and  «liethor  I  could  coubuU  with  him;  the 
President  stated  that  the  Attnnicy-b-eneral  had  heen  eo 
much  occupied  in  the  Supreme  Court  that  he  had  ""t  tipie 
to  look  into  the  authorities,  but  he  would  be  glad  if  I 
would  confer  with  him;  I  proraiped  to  do  eo.  and  st-ated 
that  I  would  examine  the  subject  immediately,  and  soon 
after  I  took  mv  leave.  „  ,  rri_  j 

O  When  vou  left,  did  vou  leave  General  Thomas  and 
the  President  there?  A.  I  did;  I  do  not  ,iuppo3e  I  was 
there  more  than  twenty  inmutes;  I  left  my  own  house  in 
a  carriage  at  five  o'clock.  ,.,      ,  j.,    • 

Q.  State  now  anythinp  that  you  did  subsequently  in  con- 
Bequenee  of  that  enniloyment  ?      .  ,,      t.      -j     » 

Mr  BITLER,  to  thetJhief  .Tustice-Does  the  President 
decide  that  anvthingivhich  Mr.  Cox  did  afterwards  tend 
to  show  the  President's  intent  ? 
_,    The  (Uiief  Justice  remarked  that  the  witness  could  pro- 
'^'cced  under  the  ruling  of  the  Senate.  ■      ^,    ^ 

Witness,  after  reflecting  on  the  subject— Supposing  that 
toe- 
Mr  BUTLER,  interposing— I  think  that  suppositions  can 
hardly  come  in.    I  never  heard  of  a  witness'  suppositiona 
being  put  in  evidence. 
Wituess—Irame  to  the  conclusion  — 
Mr.  BUTLER,  again   interposing— We  don't  want  your 
conclusion  :  we  want  your  acts. 

Mr.  CURTIS— It  is  a  pretty  important  act  for  a  lawyer  to 
come  to  a  eonrl  ision. 
Mr.  BUTLER-It  mayoritmaynotbe, 
Witiiess-I  will  be  iudtructed   by  the  court  what  course 
topur.=ue.  ,         ,    ..   ,_     J,.:,     T 

Mr.  15UTLER— Let  the  witness  state  what  he  did;  I 
want  hiui  to  be  restricted  to  that. 

Mr.  CURTIS— He  came  to  a  conclusion,  and  I  want   to 

know  what  that  was.  . 

Mr.  BUTLEK— I  object  to  conclusions  of  his  own  mind. 

The  Chief  .Tustioc  said  that  the  witness  might  proceed. 

Witncsa— Knowing  that  a  writ  of  ipio  warranto  was  a 

very  tedious  one.  and  that  it  could  not  be   brought   to  a 

conclusion   within   even    a   vear,    and   General  Thomas 

having  been  arrested  for  a  violation  of  the  Tenure  of  Uf- 

fice  act.  I  thought  tlint  the  tx^st  mode  of  proceeding  was 

Mr.  BUTLER,   ng.iiu   interposing-I  object  to  the   wit- 
ness' tlionghts.     (UauglitT.)     We  must  stop  somewhere. 
T'he  Chief  Justice,  to  tlie  winess— Give  your  conclusions. 
Witness— I  determined  then  to  proceed,  in  the  first  in- 
Btance,  in  the  case  case  of  General  Thomas. 

Q.  Proceed  how?  A.  Before  examining  the  justice  of 
the  case,  and  if  the  case  u-as  iu  a  condition  for  it,  to  bring 
my  client  before  the  Supreme  (jourt  of  the  UnitiKl  States 
by  a  writ  of  hal)eaH  corpus,  so  that  the  Supreme  Court,  on 
the  return  of  the  writ,  would  examine  the  case. 

Mr.  m'TLEK.intorposing— These  arc  not  acts;  they  are 
thoughts,  conelusions  iiiid  reasonings  of  the  witness- what 
he  would  do  if  something  else  was  done. 

The  Chief  Justice— Suppose  that  the  counsel  emploj-ed 
by  the  President  may  state  what  course  he  pursiu^d,  and 
why  he  pursued  it. 

Mr.  BLTTLEll— Do  you  think  that  he  can  put  in  his  own 
determinations  and  reasonings? 
The  Chief  .lustice— In  relation  to  this  matter,  yes. 
Mr.  BUTLER— I  should  like  to  hear  the  judgment  of  the 
Senate  upon  this. 

The  Chief  Justice— C;oiinscl  will  please  put  the  question 
in  writing  if  any  Senator  desires  it.  If  not,  the  witness 
will  proceed. 

Sen.ator  HOWARD  asked  that  the  question  might  be  re- 
duced to  writing. 

The  question  having  been  reduced  to  writing,  was  read, 
asfollows:— "State  what  conclusion  you  arrived  at  as  to 
the  proper  course  to  be  taken  to  accomplish  the  insti'uc- 
tions  given  yon  by  the  President?" 

Mr.  BUTLER-I  do  not  object  to  that.  What  I  objected 
to,  was  the  -.vitness  putting  in  his  thoughts  and  his  reason- 
ing, bv  which  he  cam<'  to  a  conohision.  What  hi'  did,  was 
one  thing ;  what  he  tliought,  what  he  determined,  what  ho 
wi.«hed  and  what  he  hoped,  depended  as  much  upon  his 
state  of  mind,  and  upon  whether  he  was  loyal  or  disloyal 
in  his  disposition ;  that  we  do  not  want. 

The  Chief  Justice -The  Chief  Justieo  will  direct  the 
witness  to  confine  himself  to  the  conclusions  to  which  he 
oame,  and  to  the  steps  which  he  took. 

Witness-Having  come  to  the  conclusion  that  the  most 
expeditious  way  of  bringing  the  question  in  controversy 
before  the  Supreme  Court,  was  toappb'  for  nrit  of  habeas 
corpus  in  the  case  of  General  Thomas.  The  case  was  in 
proper  shape  for  it;  I  had  a  brief  interview  with  the  At- 
torney-General on  Monday  morning,  and  this  course  met 
his  approval;  I  then  proceedid  to  .act  with  counsel  whom 
General  Thomas  had  engaged  to  act  in  his  belialf  in  the 
first  instance.;  in  order,  however,  to  pn  cure  a  writ  of 
habeas  corpus  it  was  necessarv  that  the  commitment 
ehoiild  be  made  by  a  court,  not  by  a  justice  in  rhauibers, 
•r  bv  a  justice  of  the  peace:  General  Thomas  h:id  been 
arrested  and  previously  examined  before  one  of  the  .Jus- 
tices of  the  Supreme  Court  of  the  District  at  chambers,  and 
had  been  held  to  app  'ar  for  further  e^iamination  on  Wcd- 
nesd.ay,  the  26th  ;  on  Wednesday,  the  26th,  the  ( Irimin.al 
Court  was  opened.  Chief  Justice  Cartter  presiding,  and  he 
announced  that  lie  would  then  proceed  to  the  examiuatiou 
of  the  case  against  General  Thomas. 

Mr.  BUTLER— We  object  to  any  proceeding  iu  court 
being  proved,  other  than  by  the  records  of  the  court. 

Mr.  CURTIS— We  wish  the  witness  to  state  what  he 
didin  court.  It  may  have  residted  in  a  record  and  it  mav 
not.    Until  we  know  what  he  did  wo  cannot  tell  whether 


it  resulted  in  a  record  or  not.    Tnere  may  have  been  an 
ineffectUMl  attempt  to  cet  into  court. 

Mr.  BUTLER— I  call  vour  attention,  Mr.  President  and 
Senators,  to  the  ingeniousness  of  that  speech.  Tlie  wit- 
ness tettified  that  the  court  had  opened,  and  he  was  going 
on  to  say  what  the  Chief  Justice,  Cartter,  announced  in  a 
criminal  court. 

Mr.  CURTIS,  interposing— Will  the  honorable  ra.inagw 
give  me  one  moment.  I  said,  and  intend<d  to  be  so  iiifr 
derstood,  that  there  was  a  t;hief  Justice  sitting  in  a  rri». 
gisterial  capacitv,  and  also,  as  Mr.  Cox  stated,  he  was  si^ 
ting  there  holding  the  criminal  court.  What  we  desire  to 
prove  is  that  there  was  an  effort  made  by  Mr.  <  'ox  to  get 
this  case  transferred  from  the  Chief  Justice,  in  his  capacity 
as  magistrate,  into  and  before  the  Criminal  Court,  and  we 
wish  to  show  "hat  Mr.  Cox  did  in  order  to  obtain  that. 

Mr.  BUTLER-If  the  Senate  were  to  try  (Jhi:  f  Justioe 
Cartter  as  to  whether  he  did  right  or  wrone.  1  only  desire 
that  he  shall  have  counsel  here  and  be  allowed  to  defenrl 
himself.  I  never  heard  of  the  proceedings  of  a  court,  or  of 
a  magistrate,  attempted  to  be  proved  in  a  tribunal  whero 
ho  was  not  on  trial,  by  the  declarations  of  the  counsel  fo» 
the  criminal. 

The  Chief  Justice— The  counsel  will  reduce  the  question 
to  writing,  and  the  Chief  Jastice  will  submit  it  to  tbo 
Senate.  .  ,  i- . 

The  question  being  reduced  to  writing,  was  read,  asfofc 
lows:— "What  did  vou  do  toward  getting  out  a  writ  oMi»- 
beas  corpus  under  the  eniplovment  of  the  President?" 

Mr.  BUTLER-That  is  not  the  question  th;it  we  have 
been  debating  about.  I  made  an  objection,  Mr.  President, 
that  the  witness  should  not  state  what  took  place  at  court, 
and  now  coun.sel  puts  a  general  question  which  evadea 
that. 

Mr.  EVARTS— Our  general  question  is  intended  to  draw 
out  what  took  place  in  court. 
Mr.  IU  TLER-Then  we  object. 

Mr.  EVAirrS-Then  we  understand  you,  but  I  do  not 
want  to  he  catechised  about  it, 

Thi- Chief  Jnsti.-e  put  the  question  to  the  court,  as  to 
whether  the  testimony  would  be  admitted. 

Mr.  BUTLEI'.-I  ask  that  there  he  added  to  the  question 
these  words:— "This  being  intended  to  cover  what  tlia 
witness  heard  in  court." 

Mr.  EVAR'I'S— The  question  needs  no  change  whateveK. 
It  is  intended  to  call  out  what  the  witness  did  towards 
getting  out  a  writ  of  h.abeas  corpus,  and  it  covers  what  lie 
did  in  court,  the  very  pl.ace  to  do  it. 

-Mr,  CURTIS— If  any  change  or  addition  is  to  he  m»de  to 
the  question,  I  should  like  to  alter  the  word  "court,"  be- 
cause there  mav  ijc  a  double  meaning  to  that.    What  W08 
done  or  intended  to  be  done  was  before  a  magistrate. 
Mr.  BUTI.ER-Sitting  as  a  judge? 
Mr.  CUR'ITS— Sitting  as  a  magistrate. 
The  question  was   then  modified   so  as  to  read,  "Wtmt 
did  vou  do  towards  getting  out  a  habeas  corpus  under  the 
eniplovment  of  the  President?" 

The  yeas  and  nays  were  taken  and  resulted— Yeas,  27; 
nays,  23,  as  follows:- 

Yeas.— Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Pixon,  Doolitlle,  Fessenden,  Fowler,  Frclin^hnysen, 
Grimes,  Hendricks,  Johnson,  McCrcery,  Morrill  (Me.), 
Morton.  Norton,  Patterson  (V.  H.),  Patterson  (Tcnn.J, 
IIoss,  Saulshurv,  Sherman,  Sprague,  Sumner,  Trumbull, 
Van  Winkle,  Vickers,  Willey— 27. 

Nays.— Messrs.  Cameron.  Catfell,  Chandler,  Conkling, 
ConnesB,  Cragin,  Drake,   Edmunds.   Ferry,  Harlan,    How- 
ard, Howe,  Morgan.  Morrill  (Vt.),  Xve,  Pomeroy.  Ramsey, 
Stewart,  Thaver,  Tipton,  Wil,liaras,"Wilsou  and  Yates— 23. 
So  the  que  t ion  was  admitted. 

Witness-When  the  Chief  Justice  announced  that  ho 
would  proceed  as  an  examining  justice  to  investigate  tbo 
case  of  General  Thomas,  not  as  holding  court,  our  first  a> 
plication  to  him  was  to  adjourn  the  investi'zation  to  tho 
Criminal  (Jourt,  in  order  to  have  the  action  of  that  courts 
after  some  little  discussion  the  application  was'  refused: 
our  next  effort  was  to  have  General  Thomas  committed 
to  prison,  in  order  that  we  might  apply  to  that  court  for  a 
writ  of  habeas  corpus,  and  upon  his  being  remanded  by 
tliat  court,  if  it  should  b^'  done,  we  might  follow  nj>  th« 
application  bv  one  to  the  Supreme  Court  of  the  I  nit<ul 
States;  the  counsel  who  represented  the  governmcnl, 
Messrs.  Carpenter  and  Riddle,  applied  to  the  court  thca 
for  a  postponement. 
Mr.  BU  TLER  (to  the  witness)— Stop  a  moment. 
To  the  Chief  Justice— Does  this  ruling  apply  to  what  waa 
done  bv  others? 

The  Chief  Justice— If  it  is  a  part  of  the  s.ame  tran?aQ» 
tion,  the  Chief  Justice  conceives  that  it  comes  within  tWB 
ruling. 

The  witness  then  proceeded:— The  Chief  Justice  havin<J 
indicated  the  intention  to  postpone  the  examination,  wo 
directed  General  Thomas  to  decline  giving  bail  for  hii  ap- 
pi'arance,  and  to  surrender  himself  into  custody,  and  we 
announced  to  the  Judfie  that  he  was  in  eustodv.  and  then 
presented  to  the  Criminal  Court  an  applieation  for  tlio 
writ  of  habeas  corpus;  the  counsel  on  tlie  other  side  ob- 
jected that  Cieneral  Thomas  eonld  not  put  himsi^lf  into 
custodv.  and  that  thev  did  not  desire  that  he  should  be  diy 
tained  in  custody;  the'  Chief  Justice  also  declared  that 
he  would  not  restrain  tiener.al  Thomas  of  his  II. 
bcrtv.  nor  hold  him,  nor  allow  him  to  be  held 
in  custody ;  supposing  that  he  must  either  bo  committed  of 
finally  dischaiged;  we  then  claimed  that  he  shoiild  lia 
discharged,  not  supposing  that  the  counsel  on  tho  oth<'r 
side  would  consent  to  it,  but  supposing  that  that  would 
bring  about  his  commitment,  and  that  thus  wo  would 
have  .an  opportuniy  of  getting  the  habeas  corpus;  ther 
made  no  objection,  however,  tu  his  final  discharge,  aud 
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arxordinglv  the  Chief  .Tiifltice  did  dncharqe  him ;  imme- 
di^tflv  affer  that  I  went  in  company  with  the  counsel 
whom"  ho  employed,  Mr.  Merrick,  to  the  I  ''eBideiU  a  hoiise, 
and  reported  onrproceedincs  and  the  reault  to  the  J.  resi- 
dent; fie  then  urged  us  to  proceed. 

Mr.  BUTLER  to  the  witnePS-V\  ait  a  moment. 

To  the  Chief  Juptice- ShaU  wo  have  another  interview 
I'ith  the  Preeident  piitin?  *„  „o=  m^f? 

The  Chief  Justice  to  the  witncsa-What  date  was  that? 
A.  It  was  the  2tith  of  February,  immediately  after  the 

Mr  CL'RTI.S— We  propose  to  show  that  havinp  made  hia 
report  to  the  President  of  the  failnro  of  the  attempt,  he 
then  received  from  the  President  other  in»tnictioaa  on  that 
eubiect  to  follow  up  the  attempt  in  another  way.  _ 

Mr  rUNGHAM-Do  I  understand  that  this  interview 
■ffith  the  President  was  on  the  26th? 

Mr'  HINGIIANI— Two  days  after  he  had  been  impeached 
by  tlie  House  of  Keprcsentatives? 
Mr.  Ct  RTTS-Yes. 

Mr  BINGHAM— Twodavs  after  he  was  presented,  and 

you  are  asking  the  President's  declarations  to  prove  hiB 

OJvn  innocence?  ,    .      ^.      .    ,       ..         „„ 

Mr.  CURTIS-We  do  not   aek  for  hiB  declarations,  wo 

ask  for  his  acts.  .  .    ... 

Mr.  BUTLER— Two  davs  after  his  arrsignment  at  this 
bar?    We  ask  for  a  vote  of  the  Senate. 

The  Chief  Justice-The  Chief  Justice  mar  have  rnisiin- 
deretood  the  ruling  of  the  Senate,  hut  he  uuderstands  it  to 
bo  this  :-T1iat  facta  in  relation  to  the  intention  ot  the  1  ro- 
Bldent  to  obtain  a  legal  remedy,  commencing  en  the  i^a, 
mar  be  pursued  to  the  legitimate  termination  of  that  par- 
ticular transaction,  and,  therefore,  the  Senate  has  riilea 
that  the  witness  may  go  on  and  testify  until  th.at  particu- 
lar transaction  comes  to  a  close.  Now  the  otter  is  to  .Prove 
the  conversation  after  the  termination  of  that  et^ort  in  the 
District  Court.  The  Chief  Justice  does  not  think  that  that 
is  the  view  of  the  Senatj,  but  he  will  submit  the  question 
to  the  Senate.  ,  ,,         .,  , ,   , 

The  question  was  submitted,  and  the  evidence  was  ruled 
Oct  without  a  division.  ^  j*    *t,„  r>,.. 

By  Mr  CUKTIS-Q.  After  you  had  reported  to  the  I  re- 
sident, as  vou  have  stated,  did  you  take  any  fiirtlier  step, 
or  do  any  further  act,  in  reference  to  raising  the  'I'lestion 
of  the  constitutionality  of  tbe  law,  or  the  Tenure  of  Ohico 
act' 

Mr    BUTLER-If  what  tho  President  did  himself  after 

he  was  imneached  after  the  22d  of  February  cannot  be 

rfven  in  evidence.  I  do  not  see  that  what  his  coun:!el  did 

tor  him  can  be.    It  is  only  one  step  further. 

Mr.  EVARTS— We  may,  at  least,  put  the  question.  1 

^Mr?'BUTLER-The  question  was  put,  and  I  objected 

Mr'  EVARTS— It  was  not  reduced  to  writing. 

Bv'direction  of  the  Chief  Justice,  the  que.'<tion  was  put 
in  writing,  as  follows:— After  vou  had  reported  to  the 
President  the  re^^ult  of  your  elTorU  to  obtain  a  writ  of 
habcai' corpus,  did  vou  do  any  other  act  in  pur.iuniice  ot 
the  original  instructions  you  had  received  from  the  1  resi- 
dent on  Saturday  to  contest  the  riKht  of  Mr.  Stanton  to 
continue  in  the  olHce?    If  so.  state  what  the  acta  were.' 

The  Chipf  .Tustiee  thinks  the  question  inadmis.-ible,  with- 
in the  last  v  jte  of  the  Senate,  but  will  put  it  to  the  Senate, 
ifanv  S.niat'jr  de^-ires  it. 

Mr.  I>OOLITTLEa"ked  a  vote. 

Bv  re  lueet  of  Mr.  SHERMAN,  the  fifth  article  was  read 
by  the  Secretary.  ,  ^      ,  ,       ,  ,  . 

Mr.  EVARTS  said  it  waa  proposed  to  show  a  lawful  m- 

*^Mf  HOWE-  If  it  is  proper,  I  would  like  tho  first  ques- 
tion addressed  to  the  %vitnesB  read  agnin. 

The  <  hief  Justice— On  which  tho  ruling  took  place  r 

Mr.  liOWE-No.         ^     ^ 

Ittr.  EVAUTS— The  offer  to  prove? 

Mr.  IKJWE-The  offer  to  prove. 

The  Oder  to  prove  was  again  read. 

The  Chijf  Justice  decided  that  under  tho  fifth  article  on 
the  (inestion  of  intent,  the  question  was  admiHsihle. 

Mr  HOW  \PJi  asked  that  the  question  be  put  to  tho  Sen- 
ate, and  the  question  was  admitted  by  the  following  vote: 

Ynvs  -Ml  aars.  Anthouv,  Bavard,  Buekalew,  Davis, 
Dixon  l)'jnlittle,  Fenscnden.  Fowler,  Grimes,  Hendricks 
Howe' Jolin-soii,  McCreery,  Morrill  (Me.),  Morton,  Norton, 
Vattereon  (N.  H.),  Patterson  (Tenn.),  Ro-s,  Saul«liiirv. 
Sherman,    Sprazue,    Sumner,    Trumbull,     van    Winkle, 

NaVw  — Messr"  Cameron.  Cattell,  Chandler,  Conkling, 
rinn—^  Craeiii.  Prake,  Edmunds  Ferry,  FreliuKhuysen, 
HarUn:'Howar,l,  Morgan,  Morrill  (Vt.)  Nye  I'omerov, 
Ram=ev.  Steivait,  Thayer,  Tiptou,  W  illiama,  W  ilson  and 
yate--23. 

Witness— On  tho  e.amo  day  or  the  next,  the  21st,  I  filed 
»«  information  in  the  nature  of  a  (im  icarranto;  I  think  a 
delav  of  one  dav  occurred  in  the  elfort  to  procure  certi- 
fied (ipiea  of  (ieneral  Thomas'  commis.-'ion  as  aecrctary 
of  War  ad  inUnm;  I  tlien  applied  to  the  District  .\t- 
tornrv  to  sign  the  information  iu  the  nature  of  a  -/""  '''"r- 
rantd  and  he  di-elined  to  do  so  without  instructions  from 
the  I'ie-ident  or  .Vttornev-Gcneral;  thii  fact  waa  commu- 
nicated to  the  Attorney-General,  .and  the  papers  were 
eent  to  him,  and  we  also  ga%'e   it   as   our    opinion  that  it 

'     would  not  be—  ,  t.     ^^    .n. 

^     Mr.  BUTLER-Stop  a  nioraeut;  we  object  to  tho  opinion 

"  idvon  to  the  .\ttorney  (ieneral. 

Mr  EVARTS— We  don't  iii8i.>t  upon  it. 

Mr  CURTIS— You  can  now  proceed  to  state  what  was 


done  after  this   time.    A.  Nothing   waa  done  alter   that 
time  by  me 


On  motion  of  Mr.  CONNESS.  the  Senate  took  a  recess 
of  fifteen  minutes,  at  half-past  two. 

After  the  recess  the  witneas  was  cross-examined  by  M^ 
BUTLER. 

Q.  Have  you  practiced  iu  Washington   always?     ^ 

Q.'  Were  anv  other  counsel  associated  with  you  by  the 
Presid'^nt?    A..  No,  sir,  not  to  mv  knowledge. 

Q.  Were  vou  counsel  in  that  ease  for  the  President,  op 
for  General' Thomas?  A.  I  considered  myself  counsel  fof 
the  Pre-ident.  „,  .  ,    ,     .. 

Q.  Did  vou  BO  announce  yourself  to  Chief  Justice 
Cartter?    A.  I  did  not.  ,   ,     ^ 

Q.  Then  vou  aiipeared  before  him  as  counsel  for  Gen» 
Thomas?    A.  I  did  in  that  proceeding. 

Q.  .\nd  he  did  not  understand  in  any  way  so  far  as  you 
knew  that  vou  were  desiring  to  do  anything  there  in  be- 
half of  the  President?  A.  I  had  mentioned  the  fact  that 
I  had  been  sent  for  to  take  charge  of  some  proceedings. 

Q.  As  counsel  for  the  President?  A.  YeJ,  sir;  thut  I  had 
been  sent  for  by  the  President.  . 

Q.  But  did  you  tell  him  that  you  were  coming  into  this 
court  as  counsel  for  the  President?    A.  No,  I  did  not. 

Q.  In  anv  of  your  discussions  of  questions  before  the 
court,  did  vou  inform  the  court  or  counsel  that  you  d(^ 
sired  to  have  the  case  put  in  frame  so  that  you  eoiild  eet 
thedecision  of  the  Supreme  Court?  A.  I  don't  think  1  du^ 
Q.  Had  they  anv  means,  either  court  or  counsel,  of 
knowing  that  that  was  the  President's  purpose  or  yoiu-a, 
so  lar  as  vou  were  concerned?  A.  On4y  by  the  habeas 
corpus  spoken  of  in  General  Thomas' aiyswer. 

Q.  Nothing,  only  what  they  mieht  infer?  A.  Yes,  sir;! 
had  no  conversation  with  Ihem  >rh:itever. 

Q.  I  am  not  speaking  of  conversations  with  counsel  ouP" 
side  of  the  court,  but  I  am  speaking  of  the  proceedings  m 
court?    A.  No,  air.  , 

Q.  And,  so  far  as  the  proceeding  in  court  were  concerned, 
there  was  no  intimation,  direct  or  indirect,  that  then!  waa 
anv  wish  on  the  pa:t  of  the  President  or  tho  Attorney. 
General  to  make  a  case  to  test  the  constitutionalitv  or  tho 
propriety  of  anv  law?  A.  There  was  none  that  I  remeu> 
ber  in  the  presence  of  the  Judge  on  tho  bench  at  that  time 
other  than  private  intimations. 

6  Your  private  intimations  I  have  not  asked  for;  were 
there  any  to  the  counsel  that  appeared  on  the  other  aide? 

b  Then,  so  far  as  you  know,  the  cor.nsel  on  the  other 
aide  would  onlv  treat  this  as  a  question  of  the  rights  01 
personal  libertV  of  Mr.  Thomas?    A.  Yes,  sir. 

6  Well,  sir,  it  being  vour  desire  to  have  that  question 
tested,  and  as  vou  appeared  for  .Mr.  Thomas,  and  as  it 
must  have  been  done  bv  consent  of  the  other  side,  the  pr* 
secutor,  whv  didn't  vou  speak  to  the  opposite  counsel,  and 
ask  to  have  it  put  in  frame  for  that?  A.  Because  I  didn't 
think  they  would  consent  to  it ;  we  didn't  want  to  let  them 
know  what  our  object  was.  u-     .9      a    xv^ 

Q  Then  you  m'aut  to  conceal  your  obiect?  A.  W« 
rattier  did ;  they  seemed  to  divine  it  from  the  course  they 
took.  ,  -  .   c  !.•       '^ 

Q  Y'ou  sav  you  prepared  papers  for  an  information  IU 
the  nature  of  a  giw  warranto?    A.  Yes,  fir. 

Q.  What  day  was  that?  A.  That  waa  either  on  Wedne* 
day  the  2)511)  or  on  the  ne.xt  day. 

Q.  26th  or  27th  of  February?  A.  I  think  it  was  on  tOe 
27  th 

Q.  And  that  waa  after  the  Preaident  was  impeached?  A, 

q'  Did  you  see  the  President  between  the  time  that  yon 
reported  to  him  and  the  time  when  you  got  this  papea 
A    X  did  not,  sir;  I  have  never  seen  him  since. 

Q  \'on  prepared  that  paper?  A.  Yes,  sir.  and  carried 
it  to  the  Attorney-i ieneral,  to  the  District  Attornev;I 
spoke  to  hiiu,  and  he  said  he  must  have  some  order  Irom 
the  Attornev-Gciieral,  or  the  President. 

Q.  Yes,  fir ;  and  then  you  \yeut  to  Uio  Attorney-Generau 

Q  Did  you  send  a  note  with  them?  A.  I  don't  recQ> 
Icct;  I  sent  the  iutormation,  either  verbal  or  wrntin. 

Q  Who  did  you  scud  it  by?  A .  By  Mr.  Merrick  orMlL 
Bradlev.  „     ,     ,„       ,:, 

Q.  What  Brndlev?    A.  The  elder. 

Q.  Wai  he  concerned  in  the  matter?  A.  Ho  appe.ired  m 
court  with  us.  merelv  as  adviser  to  GeneralThomas. 

6  Josfch  R.  Bradlev  appeared  in  tho  1  >i.strict  Court  aa 
attorney?  \.  Ho  appeared  iu  person,  but  not  m  the 
chamcter  of  attornev. 

6.  Did  he  sav  anvthing?    A.  Nothing  to  the  court. 

Q.  Is  that  th'- ma'n  that  was  disbarred?  A.  '1  he  sam&i 
so  thut  he  could  not  appear. 

Q.  Well,  after  vou  sent  these  papers  to  tho  Attorney- 
Geiiei  al,  did  you  ever  get  them  back?    A.  I  did. 

Q.  When?    A.  A  few  days  ago. 

Q.  Bv  a  tew  days  ago,  when  do  you  mean ;  since  you 
have  been  summoned  as  a  witness?    K.  I  think  not. 

O.  Just  before,  I  believe,  preparatory  to  vour  being  sum* 
mo'ned  as  a  witncs?  A.  No,  not  that  I'm  aware  ot. 

6.  After  this  case  was  opened?    A.  After. 

y.  How  long  after?  A.  I  couldn't  say  ;  I  think  it  waa 
four  or  five  days  ago.  .  .  .*.„._ 

Q  Have  vou  had  any  communication  with  tho  Atto^ 
nev-Gener.Hl  about  them  between  the  time  when  vou  senJ 
them  and  tho  time  when  you  read  them?  A.  Nonom 
person  „     .    », 

Q.  Had  vou  in  writing?    A.  No,  sir.  „     .    „        .      m- 

Q.  Then  vou  had  none  in  any  wav?  A.  Yes,  Pir;  Ma 
Merrick  did ;  it  was  more  couveuient  for  him  to  see  mitt. 
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Q.  Of  which  you  only  know  from  what  he  8aid?  A. 
Yee,  eir. 

Q.  They  were  returned  to  you ;  where  are  they  now? 
A.  I  have  them  in  mv  pocket. 

Q.  Were  thev  not  returned  to  you  for  the  purpose  of 
yoUr  having  tliera  when  you  were  called  as  a  witnees/ 
A.  No,  eir ;  they  came  with  a  message. 

Q.  How  soon  before  you  were  summoned?  A.  Not  more 
than  a  day  or  tu  o. 

Q.  On  the  same  day?    A.  I  think  a  day  or  two  before. 

Q.  To  vour  knowledge  have  tliose  papers  ever  been  pre- 
sented to  auv  judge  of  anv court?    A.   They  have  not. 

Q.  Up  to  the  hour  that  we  are  speaking,  have  you  been 
directed,  either  bv  tlie  Attorney-General  or  by  the  Presi- 
dent, to  cresent  them  to  any  judge  of  any  court?  A.  The 
paperscame  to  me  with  the  direction  to  use  them  as  Mr. 
Merrick  or  nivself  chose  in  our  discretion. 

e.  Verbal  or  svritten?    A.  Verbiil,  to  .Mr.  Merrick. 
.  But  .Mr.  Merrick  was  not  associated  with  you  ascoun- 
Bel  for  the  Pre-ident?    A.  He  was  not,  as  I  understood ;  he 
was  counsel  for  General  Thomas. 

Q.  Was  this  niovemeut  on  the  part  of  General  Thomas, 
for  the  information,  made  as  a  (luo  tvarrantof  A.  No, 
eir;  it  was  tiled  on  the  relation  of  General  Thomas. 

Q.  Haveivou  received,  in  ivriting  or  verbally,  to  your- 
Belf,  any  direction  either  from  the  President  or  the  At- 
torney-General, to  file  those  papers?  A.  No  positive 
orders. 

Q.  Any  positive  or  impositive  from  them  to  you?  A. 
Not  irauiediiitely, 

,  Q.  I  don't  mean  through  Jlr.  Merrick  ?  A.  The  only 
communication  1  received  was  through  him. 

Q.  From  whoradid  he  bringyou  a  direction  or  communi- 
cation?   A.  From  the  Attornev-GcneraL 

Q.  Who?    A.  The  Attornev-Gtneral. 

Q.  Who  is  that?    Q.  Mr.  Stanbery. 

Q.  And  this  was  five  days  ago— why,  he  resiened  as 
Attorney-General  .some  fortnight  ago!— ilow  did  h>  come 
as  Attorney  General  to  speak  by  order  of  tlie  President? 
A.  I  meant  Mr.  Stanbery. 

Q.  Have  you  ever  received  any  directions  through  Mr. 
Merrick  from  the  Attorney-General  otiicialh",  as  a  direc- 
tion for  the  President's  counsel  through  Mr.  Merrick?  A. 
All  thnt  I  received  was— 

Eexcuse  me.  Q.  Have  you  received  any  communication 
through  Mr.  Merrick  or  anybody  else  from  the  Attorney- 
General  of  the  Ij'uited  States— not  the  resigned  Attornev- 
General  of  the  United  States?  A.  I  have  not,  sir,  from  anv 
other. 

Q.  And  you  have  not  received  any  from  him,  either  ver- 
bal or  otherwise,  while  he  was  Attorney-General  of  tlie 
United  States?    A.  I  have  not. 

Q.  When  you  handed  him  the  papers  was  he  the  Attor- 
Bey-Gi'ueiiil/    A.  I  believe  so,  sir. 

Q.  Could  you  not  be  certain  on  that  point?  A.  I  don't 
know  when  lie  resigned. 

Q.  Aud  tlie  resignation  made  no  difference  in  vour  ac- 
tion? A.  I  don't  think  he  had  resigned  at  th:,t  tin"io  ;  I  am 
very  sure  tlic  jiapcrs  were  seut  to  him  within  two  or  three 
days  after  tlie  discharge  of  General  J  homns. 

Q.  And  were  returned  by  him  to  you  within  four  or  five 
da\'B?    A.  Yes,  sir. 

Q.  Four  or  five  days  from  when?  after  he  resigned?  A. 
I  think  it  was ;  yes,  sir. 

Q.  So  that  when  you  told  ua  Mr.  Merrick  had  brought  it 
from  the  Attorney-General  it  was  from  Mr.  Stanbery?  A. 
Yes,  sir. 
_Q.  You  have  received  no  communication  from  the  Pre- 
eident  or  Attorney-General  as  to  what  should  be  done  with 
this  proceeding?    A.  No,  sir. 

Q.  Then,  so  far  as  you  know,  there  has  not  been  anj-  di- 
rection or  anv  etfort  from  the  Attornev-Geuer.alor  the  Pre- 
Bident,  leaving  out  Mr.  Stanberv,  who  is  not  Attoriiev- 
Genei-al  now  ,  to  have  anything  "done  with  these  papers? 
A.  There  has  been  no  direction.  1  know. 

Q.  No  communication?  A.  No  communication  sinre  the 
paper  was  torvvarded  to  me,  to  go  to  the  court  for  a 
moment. 

•  r'^v.U''^  ■^^''- .^A^rrifk  or  yourself  mnke  a  motion  to  have 
Mr.  1  ihaiias  di.'^charged?    A.  Ye^  s-ir. 

Q.  >\  :i.-  lie  n'>t  in  custody,  '.'nder  his  recognizance,  up  to 
the  time  of  making  that  motiony  A.  He  claimed  that  ho 
was,  but  the  otlier  tide  denied  it. 

Qj.And  to  settle  that  question  you  moved  a  discharge? 

Q.  And  that  was  granted?    A.  It  was. 

Q.  Did  you  make  that  motion?    A.  Yes,  sir 

Q.  So  that,  in  fact.  General  Thomas  «  as  discharged 
from  custody  on  the  motion  ot  the  President's  counsel*' 

Mr.  CUKTIS-He  has  not  said  that. 

Mr:  BUTLER-Excuse  me. 

Q.  If  he  was  not  discharged  from  custody  what  was  he 
t^^^;^^lZiiot  °-'-'-«^<l  f-"  any  further  deten' 

CO^id"ie?'  A'^NV.tVery  wefl!"'^  '''''""''  '^'^'°"  '"  ''■='°'^^' 

Q.  Then,  I  will  repeat  the  question  upon  which  I  was  in 
tempted,  whether,  in  fact,  Mr.  (Jox,  Mr.  Thorn "g„^?'not 
discharged  from  custody,  from  detention,  from  further 
being  held  to  answer  on  that  complaint  upon  the  mo  ion 
Oi  the  President's  counsel?    A.  He  wa'i    sir         ""  '"""on 

Q.  Now,  then,  sir.  w'as  that  information  'si-nod  bv  anv 
Attorney-General,  past,  present  or  to  come,  so  far  is  vou 
know?    A.  No,  sir.  "o  juu 

Richard  T.  Merrick,  sworn  on  behalf  of  respondenf_FT- 
an.ined  l.v;  .Mr._  (JLUTIS-Q.  Where  do  you  re  ide?  A^  I 
reside  la  this  citv.  •'  "'-•    ■"-  ^ 

Q,  What  is  your  profcasion?    A.  I  am  a  lawyer,  sir 


p.  How  long  have  yon  been  in  that  profession?     A. 

Nineteen  or  twent.v  years,  sir. 

Q.  Were  you  employed  professsonally  in  any  way  in 
connection  with  the  matter  of  General  Thomas  before 
Chief  Justice  Cartter'  A.  I  was  employed  bj'  General 
Thomas  on  the  morning  of  the  22d  of  February  to  appear 
in  the  proceeding  about  being  brought  before  Chief  Justice 
Cartter. 

Q.  In  the  course  of  that  da.v.  the  22d  of  February,  did 
yoH  have  an  interview,  in  compan.v  with  General  Thomaa 
or  otherwise,  w ith  the  President  of  the  United  States  ? 
A.  I  went  to  the  President's  house  for  the  purpose  of  tak. 
ing  to  the  President  the  affidavit,  (fee,  filed  by  General 
Thomas,  and  communicating  to  the  President  what  had 
tr.anspired  in  regard  to  the  case. 

Q.  Did  you  communicate  to  him  what  had  transpired  la 
regard  to  the  case  ? 

Mr.  BUTLER  -I  submit,  Mr.  President,  that  th.at  is 
wholly  immaterial ;  the  Senate  ruled  in  the  President's 
acts  iu  employing  Mr.  Cox  as  his  counsel.  Bit  what  com- 
munication took  place  between  the  President  aud  Mr. 
Meirick.  who  very  frankb'  tells  us  that  he  was  employed 
bv  General  Thomas  .as  his  counsel,  I  think  cannot  be  evi- 
dence. 

The  Chief  Justice  was  understood  to  rule  the  questioa 
admissible. 

Mr.  CUIITIS- Q.  State  whether  you  communicated  to 
the  Piesfdent.  in  the  presence  of  General  Thomas,  what 
had  transpiied  in  reference  to  tlie  ca-e.  A.  Mv  recollec- 
tion i-.  that  I  communicated  wh.it  had  transpired  to  tho 
President,  in  the  absence  of  General  Thomas;  that  he  vras 
not  at  the  Executive  Man.'-'km  when  I  called;  th  it  during 
the  interview  General  Thomas  arrived,  and  the  same 
communication  w  is  then  made  in  a  general  conversation, 
in  which  the  Attorney-Geaeral,  Mr.  Stanberv,  the  Presi- 
dent, General  Thomas" and  mvself  participated. 

Q.  Please  state  whether,  either  from  the  Pre  ident  him- 
self or  from  the  Attornev-G^neral,  in  his  presence,  you  re- 
ceived afterwards  anv  instructions  or  siiggcsti  ms  as  to  the 
eour.se  to  be  pursued  by  you  in  (Jeneral  Thomas' case?  In 
the  first  place  .you  ina.V  fix.  if  .vou  please,  the  hour  oj  tha 
day  when  this  occurred  on  the  22d?  A.  I  think  the  pro- 
ceedings before  Chief  .Justice  Cartter  at  chambers,  took 
place  between  ten  and  half-past  ten,  to  the  best  of  mj-  re- 
coUeetion,  about  hali-ri.ast,  and  immediatelv  after  they 
concluded,  and  they  extended  over  a  very  short  period;  I 
ordered  copies  of  the  papers  to  be  made,  and  as  soon  as 
they  were  made,  I  took  them  to  the  Executive  mansion;  I 
think  I  occupied  probablv  from  thirtv  minutes  to  an  hour 
to  make  the  coiiies,  and  mv  impression  is  I  reached  tho 
Executive  mansi  'ii  about  noon. 

Q.  Now  you  can  answer  the  residue  of  the  question, 
whether  you  received  either  from  the  PiOTident  himself 
or  the  .Attornev'-Gcneral  in  the  presence  of  the  President, 
any  directions  or  siiggesiious  as  to  the  course  to  be  taken 
by  you  as  coun-cl  in  the  ca^e? 

Mr.  BUTLER  to  Mr.  GURl'IS— Q.  Do  .you  ask  now  for 
the  conversation?? 

Mr.  CUR  ITS— 1  a=k  for  directions  to  this  gentleman.  I 
do  not  rare  bow  far  it  goes. 

Mr.  BUTLER— -I  think,  sir,  these  conversations  cannot 
be  put  in.  This  is  not  the  employing  and  sending  there 
of  his  counsel  to  do  anythins,  but"  giving  direetious  aa  to 
how  General  Thomas'  counsel  are  to  try  this  case. 

Mr.  CURTIS— I  suppose  it  depends  upon  «hat  was  s,aid. 
Thev  might  amount  to  '•vSfbal  acts,"  as  thev  are  called  in 
the  books,  if  this  gentleman  so  received  and  acted  upon 
them.  Isuppo-ethey  then  pas.sed  out  of  the  range  of 
declarations.  The  question  is  whetlier  he  received  direo 
tiims  er  suggestions  from  the  President  or  the  Attorncy- 
Ge.ieral. 

Mr.  BUTLER-The  difficulty  is  this.  It  is  not  the  mere 
question  of  the  ditterenee  between  acts  and  d'clarationa, 
although  declarations  make  it  one  degree  farther  off.  My 
proposition  is  that  the  President's  aet.',  in  giving  direc- 
tions to  General  Thom.as'  counsel  t'l  d"fiid  (ieneral 
Thomas,tbat  counsel  not  being  emplov<d  bv  the  President, 
cannot  be  evidence,  whether  acts  or  deel  nations. 

Mr.  EV^ARI'S— Itdoes  not  follo>vthat  these  iu.'-tructiona 
were  to  defend  General  Thou  as.  The  first  of  tho 
inqi'ir.v  is,  that  the  instructicuis  were  to  make  in- 
vostigations,  that  this  proceeding  being  such  as  could 
be  taken  on  behalf  of  the  President,  vou  cannot  an- 
ticipate what  tlie  .in'wer  may  be.  An  offer  to  sho  v  that 
the  Attornev-General,  in  the  prcsenc  •  of  the  President,  as 
soon  as  the  r^^port  of  the  situation  of  this  case  of  General 
Thoui  IS  was  made,  gave  certain  in,=triietions  to  this  gen- 
tleman of  the  profession,  in  reference  to  grafting  upon  that 
case  the  .act  r.f  having  a  habeas  c  irpus. 

.Mr.  BUlLKi;-!  do  not  propose  to  argue  it;  the  state- 
meat  of  it  i'  enough.  The  President  ha--  no  more  right  to 
direct  GenerMl  I'luunas'  lawver  than  to  direct  me.  and 
thereupon  they  do  not  offer  the  decl  nations  of  the  I'rei-i- 
dcut,  but  they  offer  the  declarations  of  the  President's 
Iiwyer—Att  irney-(Jeneral  Stanberv.  now  hi-'  counsel— to 
be  put  into  the  ease  ;  there  is  no  fact  on  earth  that  to  them 
is  any  good  in  that  w.ay. 

The  oifer  of  evidence  was  reduced  to  writing,  as  fol- 
low b:_  ^ 

"We  offer  to  prove  that  at  the  hour  of  twelve  o'clock, 
noon,  on  the  ?2d  of  February,  on  the  first  coniiniiuicafion 
«  ith  tho  President  as  to  the"  situation  of  (ieneral  Thimiaa' 
case,  the  Pre.-ident,  or  the  Attornev.tJoneral  in  his  pre- 
sence, gave  the  w  itnees  certain  directions  as  to  obtniniiie  a 
w  rit  of  habeas  curpus  for  tl»;  purpose  of  testing,  judi-  ^ 
cially,  the  right  ot  Mr.  Stanton  to  continue  to  hold  the  W 
oltice  of  Secretary  of  War  against  the  authority  of  tho 
Pre-ident." 

The  Chief  Justice  decided  that  the  proof  was  admUsibld 
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within  the  rule  adopted  by  the  SenatP.  but  said  that  he 
would  put  the  question  to  the  Semite  if  any  Senator  de- 
dred  it. 

No  vote  being  called  for,  the  examination  was  resumed, 

Mr.  CL'Kl  13— The  ciuestion  is,  whether  the  President,  or 
the  Attorney-Cieneral  in  hi3  presence,  gave  you  any  in- 
Ftructi'ins  in  reference  to  the  proceedings  to  obtain  a  writ 
of  habeas  corpus  to  test  the  right  of  .Mr.  Stanton  to  hnid 
the  oliice  contrary  to  the  will  of  the  President?  A.  The 
Attorney-General,  on  learnina  from  me  the  situation  of 
the  case,  askod  if  it  was  possible  in  any  wav  to  get  it  into 
the  Supreme  (Jourt  immediately;  I  told  him  I  was  not 
prepared  to  answer  that  question.  He  then  said  :— "Look 
at  it,  and  see  whether  or  not  you  can  take  it  up  to  the 
Supreme  Court  iinmediatelv  on  habeiis  corpus,  and  have 
the  decision  of  that  tribunal."    And  I  told  him  I  would. 

Q.  Siib.seuuent  to  that  time,  had  you  come  into  conimu- 
nicaiion  with  any  gentlemen  acting  as  counsel  for  the 
Presidi'nt,  in  relation  to  that  matter?  A.  I  examined  tlie 
-question  as  requested  by  the  Attornev-Geni'ral,  and  on 
the  evening  or  afternoon  of  the  22d,  and  I  think,  within 
two  or  three  hours  after  I  had  seen  him,  I  «  rote  him  a 
note. 

Mr.  BUTLER— We  object  to  the  contents  of  the  note 
being  given  as  evidence. 

Mr.  GLIRTLS  to  the  witness-Stating  the  result?  Wit- 
ness.   Stating  the  result  of  that  examination. 

Mr.  BUTLER— Whatever  is  in  that  note,  you  must  not 
8tate. 

Mr.  CURTIS  to  the  witness-Yon  wi-ote  him  a  note  on 
that  subjt/ct?  Witness— I  wrote  him  a  note  on  that  sub- 
ject, the  f.illnwing  Mondav  or  Tuesday,  tliis  being  Satur- 
day;  I  met  .Mr.  Cox.  who  was  the  coiuisel  fir  the  Presi- 
dent, as  I  understood,  and  in  consultation  with  him  I  com- 
municated to  him  the  conclusion  I  had  arrived  at  in  the 
course  of  the  e.xauiinatiou  on  the  Saturday  previovis;  we 
having  come  to  the  same  conclusion,  agrei-d  to  conduct  the 
case  together  in  harmony,  with  a  view  to  accomplish  tlie 
contemplated  result  of  taking  it  to  tlie  Supreme  Court  by 
a  h.abeas  oorpns. 

Q.  State  now  anything  which  you  and  .Mr.  Cox  did  for 
the  purpose  of  accomplishing  that  resrlc?  A.  Having 
formed  our  plan  of  proceeding  we  went  into  court  on  the 
day  on  which,  according  to  the  Dand,  General  Tliomas 
waa  to  appear  before  .Jud^e  Carttcr,  in  chambers.  That 
■was,  I  think,  on  Wednesday,  the  26th,  if  I  am  nut  mista- 
ken.   Can  I  state  what  transpired? 

Mr.  CURTIS— Yes,  so  far  as  regards  your  acts. 

Mr.  BUTLER— I  respectfully  submit  once  again.  Mr. 
President,  that  the  acts  of  General  Thomas's  counsd,  un- 
der the  direction  of  the  Attorney-General  after  the  Presi- 
dent was  impeached,  cannot  be  put  in  evidence. 

Witness- Will  von  allow  me  to  make  a  correction? 

Mr.  CURTIS-Certainly. 

Witness— You  asked  when  I  next  came  in  cont.aet  with 
any  one  representin'i  the  President.  I  should  have  stat.'d 
that  on  Tuesday  night,  by  appointment,  I  had  an  inter- 
view with  the  President  on  the  subject  of  this  case,  and 
of  the  proceedings  to  be  taken  on  tlie  following  day. 

Mr.  BUTLER— I  don't  see  that  that  altirs  the  question, 
which  I  request  mav  be  reduced  to  writing  before  I  argue 
it,  because  I  have  argued  one  or  two  questions  to-day,  and 
then  found  other  questions  put  in  their  place. 

The  Chief  Justice— Counsel  will  please  reduce  the  ques- 
tion to  writing. 

The  question  being  reduced  to  writing,  read  as  follows:— 

"What,  if  anything,  did  you  and  Mr.  Cox  do  in  relation 
to  accomplishing  the  result  you  have  spoken  of?" 

Mr.  BUTLER— Does  that  include  what  was  done  in 
court? 

Mr.  CURTIS— It  includes  what  was  done  before  Chief 
Justice  Cartter. 

The  Chief  Justice- The  Chief  Justice  thinks  it  com- 
petent, but  he  will  put  it  to  the  Senate  if  any  Senator  de- 
eires  it. 

No  vote  having  been  called  for,  the  question  was  allowed 
to  be  put  to  the  witness. 

Witness— To  answer  that  question,  it  is  necessary  I 
should  state  what  transpired  befcre  the  Judge  in  cli^imbers 
and  in  court  on  Wednesday,  when  all  that  «  e  did  was 
done  to  accomplish  that  result;  we  went  iuti  tbi'  room  in 
the  City  Hall  in  which  the  Criminal  Court  held  its  session 
in  the  morning ;  Judge  ( jartter  was  then  holding  the  t  ■rm  of 
the  Criminal  Court,  and  the  Criminal  Court  was  rcg  ilarly 
adjourned ;  after  some  busincBs  of  the  Criminal  Conrt  was 
discharged,  the  Chief  Justice  announeod  that  he  was 
ready  to  bear  the  ca-'e  ol  General  Thomas. 

The  qucstiim  was  then  suggested  whether  it  should  bo 
heard  in  chambers  or  before  the  court.  The  Chief  Ju^lice 
Baid  he  wn  ild  hear  it  as  in  chambers.  The  (Criminal 
Court  not  having  been  then  .adjourned,  the  case  was  there- 
upon called  up.  The  counsel  appearing  fir  .Mr.  Stanton, 
or  for  the  government,  Messrs.  Carp(;nter  and  Riddell, 
moved  that  the  case  be  continued  or  postponed  until  the 
following  d.ay,  on  the  grounds  of  the  absence  of  one  or  tivo 
of  the  witnesses,  I  think,  and  on  the  additional  plea 
of  Mr.  Carpenter's  indisposition;  to  that  mition,  alter 
a  consultation  with  my  associates,  Mr.  ('ox  aud  Mr. 
Joseph  H.  Bradley,  who  appeared  as  advisory  conn- 
ed for  General  Thomas,  I  arose  and  oljjected  to  a 
postponement,  stating  that  I  was  constrained  to  object, 
notwithstanding  thi'  plea  of  personal  indisposition,  to 
which  I  always  yielded,  and  that  I  objected  now  tor  the 
reason  that  this  was  a  case  involving  a  question  of  great 
public  interest  and  which  the  harmonioiia  action  of  the 

fovernment  rendered  necessary  to  be  speedil.v  defcrmim-d. 
elaborated  that  vieiv,  and  Mr.  Ca'-peuter  replied,  reprc- 
Benting  that  there  could  be  no  detri  uent  to  tiie  public  ser- 
vice, and  he  earnestly  urged  the  court  for  a  postponement. 


The  Chief  Justice  thereupon  remarked,  I  think,  that 
it  was  the  first  time  he  knew  a  case  in  wliieb  tbe 
plea  of  personal  indisposition  of  counsel  was  not 
acceded  to  by  the  other  side;  that  it  was  generally 
sufficient;  and,  he  went  on  to  remark  on  the  niutinu  fur- 
ther, insomuch  that  I  concluded  that  he  would  I'lntinue 
the  case  till  the  following  day.  As  soon  as  he  said  tliat  he 
would  continue  the  case,  we  brought  forward  a  motion 
that  it  be  then  adjourned  from  before  tbe  Chief  Justice  at 
Chambers  to  the  C  lief  Justice  holding  the  Criminal 
Court.  That  motion  was  argued  by  counsel  and  overruled 
bvtheJudgi  at  Chambers,  not  in  court.  We  then  sub- 
mitted to  tlie  .liidge. 

-Mr.  BU  TLKi;  interposing— Mr.  President,  I  wish  simply 
to  be  understuoil,  so  that  I  may  clear  my  skirts  of  tlie  mat- 
ter, that  this  .all  comes  in  under  our  objection,  and  under 
the  ruling  of  the  pre^-iding  officer. 

The  Chief  Justice  (with  severe  dignity  in  hU  tm  e)— It 
comes  in  under  the  direction  of  the  Seriate  of  the  United 
States.    To  the  witness— Proceed,  sir. 

Witness- We  then  announced  to  the  Judge  that  G'^neral 
Thomas'  bail  bad  surrendered  him,  or  that  he  nas  in  the 
custoay  of  the  .Mar3''al,  and  the  M.arshal  was  advuieine  to- 
wards him  at  thi>  time; I  think  that  .Mr.  Bradlevor  Mr.  Cox 
handed  me,  while  im  my  feet  and  while  making  that  an- 
nouncement, the  petitii,n  for  the  habeas  coriMi'^,  v.liich  I 
then  presented  to  the  Criminal  Court,  which,  having 
opened  in  the  mornini,  had  not  yet  adjourned,  and  over 
which  the  Chief  Justice  w.as  presiding;  I  presi-ntid  the 
petition  for  the  habeas  corpus  to  the  (Jriniinal  Court,  re- 
presenting that  General  Thomas  was  in  the  custody  of  tho 
M:irshal.  and  I  asked  that  I  should  be  heard. 

Mr.  BUTLER— Was  that  petition  in  writing? 

Witness— Ttiat  petition  "as  in  writing.  I  believe  I  said 
it  was  handed  to  me  by  one  of  my  associates;  iind.  if  my 
recollection  serves  me  right,  I  have  seen  tho  p  titi  ui  since ; 
it  ivas  not  signed  when  handed  to  me;  General  Thomas 
and  Mr.  Bradley  were  sitting  immediately  behind  m.-;  I 
laid  it  down,  and  it  was  taken  un  by  some  of  the  reporters; 
it  was  not  regained  for  half  an  hour. 

Mr.  CURTIS— After  you  had  read  it,  what  occurred  ? 

Witness— .\ffer  I  read  if,  a  discuasion  arose  on  the  pro- 
priety of  the  petition,  and  the  legality  of  the  time  of  its 
presentation;  counsel  on  tlie  other  side  C'mtended  that 
General  Thomas  was  not  in  cu-tody,  and  thar  it  was  a  re- 
markable case :  I  remember  that  expression  of  Mr.  (Jarpen. 
ter's,  for  the  accused  party  to  insist  upon  putting  him=elf 
in  cnstodv;  we  contended  that  lie  was  in  custody. aud  that 
be  did  not  prop  .se  to  put  himself  in  custodv;  couiis:-!  on 
tbe  otlier  side  stated  that  they  desired  neither  that  ha 
should  be  put  in  custody  nor  that  be  give  bonds,  because 
they  ivere  certain,  from  his  ch.aracter  and  position,  that  ha 
would  be  present  to  answer  any  charge  that  might  be 
brought  aeainst  him. 

The  Chief  .Justice  replied  that  in  view  of  the  statement 
of  counsel  he  would  neither  put  him  in  eustidv  nor  de- 
mand bond  for  his  appearance;  he  was  him-elf  satisfied 
that  there  was  no  necessity  for  pursuing  either  course ;  we 
then  remarked  that  if  Oeieral  Thomas  was  not  in  custody 
nor  under  bond  he  was  discharged,  and  I  think  some  one 
stated  he  is  discharged ;  thereupon,  in  order  that  there 
sliould  be  a  decision  in  reference  to  the  alternatives  pre- 
sented of  his  being  plac  'd  in  custody  or  discharged  on  tho 
record,  we  moved  for  his  discbarge  iii  order  to  bring  up  the 
question  officially  of  his  commitment ;  he  was  thereupoa 
discharged. 

Mr.  CURTIS— I  believe  that  is  all  we  desire  to  ask  this 
witness. 

(Jross-examined  bv  Mr.  BUTLER— Q.  Were  you  counsel 
forSurratt?    A.  I  was. 

O.  Was  Mr.  Cox?    A.  lie  was  not. 

Q.  Was  Mr.  Bradley,  who  was  advising  counsel  in  thesa 
proceedings?    A.  He  was. 

0.  When  you  got  to  the  Executive  Mansion  that  morn- 
ing, you  sav  Thomas  was  not  there?  A.  I  think  nut ;  that 
is  my  recollection. 

Q.  Did  voti  I'arn  when  he  had  been  there?  A.I  do  not 
recollect  niiether  I  did  or  not;  had  I  so  learned  I  proba- 
bly should  have  recollected  it. 

Q.  Did  you  not  learn  that  Thomas  was  then  over  at  the 
War  Department?  A.  I  do  not  recollect  that  I  did,  and  I 
think  I  did  not, 

Q.  Did  you  learn  when  he  returned  that  he  had  been 
there?    A.  I  do  not  recollect. 

.Mr.  BUl'LER— I  will  not  tax  your  want  of  recollection 
anv  further.  (Laughter.) 

Ed"iu  O.  Perrines.vorn  and  examined  by  Mr,  EV.VRTS. 

Q.  Where  do  you  reside?  A.  I  reside  in  Long  Inland, 
near  .laruaica. 

Q.  How  long  have  \ou  been  a  resident  of  that  rcgionf 
A.  I  have  been  a  resident  of  Long   Island  over  ten  years. 

Q.  Previous  to  that  time  where  did  you  reside?  A.  In 
Memphis,  Tennessee. 

Q.  .Vre  you  personally  acquainted  with  the  President  of 
the  United  States?    A.  I  am. 

(J.  For  how  long  a  time  have  you  been  so  personally  ac- 
quainted? A.  I  knew  .Mr.  .lohnson  in  Teunesseefor  several 
yeais  hrt'ore  he  left  the  State,  having  met  him  ixvnc  par- 
tie\ilarly  im  the  stump  in  political  campaigns;  I  being  a 
Whigaud  he  being  a  D 'uioerat. 

Q.  lias  that  acquaintance  continued  to  the  present 
time?    A.  It  has. 

tj.  Were  you  in  the  city  of  Wasliington  in  the  month  of 
Feoruary?    A.  I  was. 

Q.  For  what  period  of  time?  A.  I  came  here  about  the 
1st  'if  Februarv.  or  near  that  time,  and  remained  until  tho 
1,-t  of  March  or  last  of  February. 

Q.  During  that  time  were  you  at  a  hotel  or  at  a  private 
houae?    A.  I  was  at  a  private  boarding  house. 
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Q  Did  yon  have  anv  interview  with  the  Prepident  of  the 
tJiiited  States  on  the  21st  of  February?    A.  I  did. 

Q.  Alone,  or  in  company  with  whom?  A.  In  company 
Trtth  a  member  of  the  Iloupe  of  Renresentative". 

Q.  Who  was  he?    A.  Mr.  Solye,  of  Rnche-ster,  N.  Y. 

Q   How  did  it  happen  that  you  made  this  visits 

Mr.  BUTLER,  interposing— I  pray  judgment. 

Mr.  EVART3— This  ia  simply  introductory,  nothing  ma- 

WU'ness— Mr.  Selye  eaid  that  whilo  he  knew  the  Presi- 
flent  he  never  h.ad  been  formally  presented  to  him,  and  un- 
derstanding that  I  was  a  friend  of  the  Pre-ident,  and  well 
acnnaintcd  with  him.  he  aRked  me  if  I  would  not  go  up 
with  him  to  the  President's  and  then  introduce  him 

Q.  When   did   this   occur?    A.  On  the  20th.  or  the  day 

Q  Aud  your  visit  then  on  the  2l8t  waa  on  this  appoint- 
ment? A.  I  made  the  appointment  for  rhe  next  day;  I 
Informed  Mr.  Solve  that  it  wan  Cabinet  day.  and  that  it 
was  of  no  use  to  go  till  two  o'clork,    as  we  probalily  would 


little  after  two  o'clock.  .  ,     .    -.rr 

6.  Did   vou  have  any  difTiculty  in   getting   in?    A.  We 
had:  Mr.  Cuehan,  the  usher  at  the  door,  when  I  h;inded 
him  .Mr.  Solvejs  card  and  mine,  said  that  the  I'resident 
had  some  of   his  Cabinet  with  him  yet,  and    that  no  one 
would  be  admitted;  I  told  hiin  that  I  wished  him  to  go  in 
and  say  to  the  President  or   to  Colonel  Moore  with  my 
Compliinente— 
Mr.  BITTLKR— Interrupted  the  witness. 
Mr.  EVARTS-Was   the  fact   that   Mr.    Solve  was   a 
tneraher  of  Congress  mentioned?    Witness— Yes. 
6.  So  that  you  got  in?    A.  Yes. 

Q.  Then  you  went  up  stairs?  A.  We  were  up  Btaira 
Wlien  this  tooklplace;  we  were  in  the  ante-ronm. 

6.  Then  you  went  into  the  President's  after  awhile? 
A.  i^es. 

Q.  Was  the  President  alone  when  you  went  in?  A.  IIo 
was  alone.  ,  ,, 

Q.  Did  you  introduce  Mr.  Selye?  A.  I  introduced  Mr. 
Belve  as  a  member  of  Congress  from  the  Rochester  District. 
Q".  Without  reference  to  any  otlier  conversation  that 
occurred  between  you  and  the  President,  or  between  Mr, 
Belve  and  you  and  the  President,  I  come  now  to  wliat  I 
suppose  tobe  pertinent  to  this  case.  Before  thistimo,  had 
you  heard  that  anv  order  for  the  removal  of  Mr.  Stanton 
had  been  made?    A.  I  had  heard  nothing  of  it. 

Q.  Had  Mr.  Solve  heard  of  it.  so  far  as  vou  know?  A. 
Bo  far  as  I  know,  he  had  not;  I  found  him  lying  down 
trhen  I  got  to  his  room,  at  two  o'clock. 

Q.  Did  he  then  hear  from  the  President  of  the  removal 
Of  Mr.  Stanton. 

Mr.  BUTLEFi— I  object  to  the  statement  of  the  President 
to  this  witness,  or  to  Mr.  Selve,  or  to  anvbody  el^e.  If 
hi2  declarations  made  to  all  the  persons  in  the  country  are 
to  be  given  in  evidence,  there  would  be  no  end  to  this  case. 
Everybody  would  be  brought  here,  and  where  are  we  to 
etop?    If  there  is  to  be  any  stop,  it  is  now. 

Mr.  EVARTS— Tliee%idence  is  proper.  The  time  to  con- 
sider about  the  public  interest  was  wnen  the  trial  com- 
menced. Of  course  it  would  be  more  convenieuf  to  stop 
the  case  at  the  end  of  the  prosecution ;  it  would  save  the 
time  of  the  countrv. 

Mr.  BUTLER— The  question  is  simply  what  was  said  be- 
tween the  President  and  .Mr.  Selye,  and  Mr.  Perriue.  I 
have  the  honor  to  object  to  it. 
Mr.  EVART3— I  am  reducing  the  question  to  form. 
The  offer  of  proof  being  reduced  to  writing,  and  handed 
Over  to  Mr.  Butler  for  his  e.varaination,  was  read  bv  the 
Clerk,  as  follows:— 

"We  offer  to  prove  th.at  the  President  then  stated  that 
he  had  issued  an  order  for  the  removal  of  .Mr.  Stanton, 
and  the  employment  of  Gener.al  Thomas  to  perform  the 
duties  rtfZ  intorivi;  that  thereupon  Mr.  Perrine  said:— 
Supposing  Mr.  Stanton  shall  oppose  the  order ; '  and  the 
President  replied :—' There  is  no  danger.'  He  then 
added:— 'It  is  only  a  temporary  arrangement.  I  shall 
Bend  into  the  Senate  at  once  a  good  name  for  the  office." 
Mr.  RUTLER  objected.  He  said  that  this  was  mere 
naiTatiou,  mere  statement  of  what  the  President  had  done 
and  what  he  intended  to  do;  that  it  never  was  evidence 
and  never  would  be  evidence  in  any  organized  court.  He 
Aid  not  see  where  anv  limit  was  to  be  put  if  such  testi- 
mony were  received.  If  Mr.  Perrine,  who  had  been  here- 
tofore on  the  stand,  coidd  go  to  the  Presidrnt  and  ask 
questions  and  be  answered,  and  then  come  to  give  evi- 
dence of  his  conversation  with  the  President,  wliy  do  bo. 
If  Mr.  Selye  could  go  there,  whv  could  not  evervliodv  else 
go?  Why  could  not  the  President  make  declarations  to 
every  man,  aye,  and  every  woman,  too  (laughter),  of 
what  he  intended  to  do,  and  what  he  had  done,  and 
bring  them  in  here  to  testify  and  to  instruct  the  Senate  of 
the  United  States  in  its  duty  as  a  High  Court  of  Impeach- 
ment? 

Mr.  EVARTS  said  he  was  not  aware  the  credit  of  the 
testimony  w.as  at  all  etfected  bv  the  fict  tliit  Mr.  l'<'rrino 
had  licen  engaged  in  politics.  Nor  did  he  suppose  that  that 
fact  would  assist  the  court  in  determingin?  what  was  evi- 
dence. I'h  :  question  was  whether  declarations  at  the  time 
and  under  those  ciicumstaucej  of  the  President's  intent, 
and  if  what  he  had  done  was  proper  to  be  given  in  evi- 
dcnce.  It  would  be  obsert-cd  that  this  was  an  interview 
between  the  President  aud  a  member  of  Congress,  one  of 
the  grand  inquests  of  the  nation.  That  at  that  hour  the 
President  supposed,  from  the  statement  of  General 
Thomas,  that  Mr.  Stanton   was  ready   to  leave  the  ollice. 


desiring  time  to  accommodate  his  private  occasion,  and 
that  tlie  IVi'sident  stated  to  those  gentlemen  th;it  he  had 
reniiivod  Mr.  Stanton,  and  appointed  General  Thomas  ad 
iiir.rim,  ^^  hieU  was  their  first  intelligence  of  its  occult 
rence. 

As  to  the  motive  and  purpose  then  entertained  by  the 
President,  tbid  conversation  shows  that  the  President  was 
not  intending,  as  charged  bv  the  managers,  to  place  a  slave 
01  a  tool  iu  the  W.ar  Department,  to  the  detriment  of  the 
public  interest;  but,  on  the  contrary,  that  the  appoint^ 
ment  of  General  Thomas  was  a  mere  teraporarv  arrange- 
ment, and  that  he  should  at  once  send  in  a  good  nfime  for 
the  ollice  to  the  Senate.  This  bore  upon  the  qiTe-tionof 
purpose,  and  the  fact  had  already  been  shown  that  a  no- 
mination for  the  office  of  Secretary  of  War  was  sent  to  the 
Senate  on  the  following  day,  before  one  o'clock. 

Mr-  WILSON,  one  ot  the  managers,  objected  to  the  eri- 
dence  as  being  out.^ide  of  any  former  ruling  of  the  Senate, 
and  as  being  perfcctlv  within  the  rule  laid  down  in 
Hardy's  case,  und  to  which  hi"  called  the  attention  of  the 
Senate.  If  this  otter  of  proof  did  not  come  perfectly  within 
the  rule  In  that  case,  then  he  never  met  with  a  case  iu  all 
his  experience  which  came  within  it.  He  would  leave  the 
objection  on  t)iat  point  to  the  decision  of  the  Senate. 

Mr.  EVAliTS  argued  for  the  admission  of  the  evidence. 
He  admitted  that  the  question  now  proposed  was  not  en- 
tirely covered  bv  any  ruling  of  the  Senate,  because^  there 
were  circumstances  attending  the  first  offer  of  evidence 
which  were  not  iirocisely  reproduced  here,  but  Senators 
would  observe  that  bt'fore  the  controversv  arose,  and  at  a 
time,  when,  iu  the  President's  opinion,  there  was  to  be  no 
controvers.v,  he  had  made  this  statement  in  thi;  course  of 
this  intercourse  with  a  member  of  Congress,  tliusintro- 
diiced  to  him,  concerning  his  public  action.  The  evidence 
had  a  bearing  .also  upon  the  question  whether  the  Pres}- 
dent  ^vas  I  sing  or  justifying  force.  It  also  h.ad  a  bearing 
upon  the  fact,  that  the  next  dav  the  President  actually 
did  send  in  the  name  of  Mr.  Ewing,  of  Ohio,  for  the  plaoa 
of  Secretarv  of  W.ar. 

Mr.  BI  TLER  said  there  were  one  or  two  new  facts  on 
wliich  tbii  evidence  was  Dressed,  the  first  and  nio-it  mate- 
rial being  tliat  the  conversation  had  occurred  before  any 
controversv  had  arisen  bet>veen  the  President  .ind  Con- 
gress on  the  subject  of  Mr.  Stanton.  If  that  were  no.  then 
there  miglit  be  same  color  or  shadow  of  a  claim  to  admit 
this  evilenee.  But  had  there  not  been  a  controversy 
going  oil :  had  not  the  Pie-ident  known  that  the  Senate 
had  rest'ired  Mr.  St.infon;  had  not  the  President  put 
Mr.  Stanton  out,  and  had  not  the  Senate  put  him  hack. 

Had  not  the  President  been  then  besieging  (ieneml 
Sherman  to  take  the  office  <  n  the  Monday  before,  yet  the 
President's  counsel  were  attempting  to  put  this  evidence 
before  the  Senate,  because  it  was  the  President's  declari*- 
tion  made  before  anv  controversy  arose,  or  was  likelv  to 
arise.  Aunther  propo.-'ition  was  that  it  might  be  evidence 
because  it  w  a<  said  to  a  inemljcr  of  Congress. 

He  was  a"  are  that  members  of  (Jongress  had  Tights  and 
privileges  b'l'uiging  to  their  position,  out  he  never  waa 
aware  before  that  one  of  those  rights  was  that  was  said 
to  members  was  evidence.  There  were  a  good  many 
things  said  to  him  which  he  should  be  very  unwilling  to 
have  admitted  as  evidence.  For  instance,  a  written  decla- 
ration had  been  sent  to  him  to-d  iv,  "(Jome  prepared  to 
meet  your  God."  (Laughter).  "The  adversary  is  un  your 
track.'    IL  11  is  your  portion."    (Continuous  laughter). 

He  trusted  that  that  was  not  evidence,  because  it  was 
said  to  a  meuil>er  of  Congress— (laughter)— aud  yet  it  waa 
iiist  ns  pertini'nt  and  iust  as  competent  as  the  evidence 
here  propiised.  He  did  not  mean,  by  any  remark  before, 
to  suggest  that  the  fact  of  the  declaration  being  made  to  a 
gentleman  who  had  been  on  the  stump  made  it  more  or 
less  competent;  he  had  only  meant  to  say  the  evid'mco  vaa 
utterly  outside  the  ca-<e.  Ife  objected  to  it,  foreseeing  what 
might  come  quite  as  properlv  asit.  He  foresaw  that  tome 
of  the  lady  friends  of  the  President— (he  begged  pardon  ;  he 
meant  some  of  the  women  friends)— might  go  to  the  White 
House  and  he  told  by  the  Presidi'nt  what  his  purpose  waa. 
and  then  come  and  testifv  to  it  here,  which  «ould  be  just 
as  good  evidence,  in  his  judgment,  as  what  was  now 
offered. 

Mr.  EVARTS  made  a  few  remarks  in  support  of  the  ov 
fering  of  the  teetimonv. 

'i  hi'  Chief  .lustiee  said— Senators:— The  Chief  .Tus'icc  B 
unable  to  determine  the  precise  extent  to  whiih  the  Se- 
nate .aiq)lies  its  own  derision.  He  has  understood  the  de^ 
cision  to  be  that  evidence  may  be  given  for  the  purpose  of 
showing  the  couviT^ations  of  the  Presid-nt  at  or  near  the 
tiuie  of  the  transaction.  It  in  said  that  this  evidence  is 
distinguishable  from  that  just  introduced.  The  (  hief  Juft. 
tice  is  not  able  to  distingutih  it,  and  will  submit  the  que»- 
tion  to  the  Senate  whether  the  testimony  shall  be  a^ 
niitted. 

The  vote  of  the  Senate  was  taken,  and  resulted— Yea^  9( 
nays,  37,  as  fellows :— 

Yr.As. ^Messrs.  Bavard,  Buekalew,  Davis,  Dixon,  Dofc 
little.  Hendricks,  McCreery,  Patterson  (Tenn.),  and  Viclfc- 

N AYR. —Messrs.  Cameron,  ("attell.  Chandler.  ConkHnfc 
Conness,  <:orl>etf,  tiragin,  Drake.  Ferry,  FiissendOB, 
Fowler,  Freliugliuys/'n.  lirimes,  Harlan,  Howard,  Howe, 
.Johnson,  Morgan,  Morrill  (Mc),  Morrill  (Vt.),  Morton, 
Nve.  Patterson  (N.  H),  Pomerov,  Ramsey.  Ross,  Shi^rman, 
Sprngue,  Sfc'i  :irt,  Th^vcr,  Tipton,  Trumbull,  Van  Winkta 
Willev.  WilVans,  Wilson,  and  Yatcs-57. 

So  the  evidence  was  overruled. 

Mr.  RV.\RTS  then  said,  this  evidence  having  he«n  e» 
eluded,  we  hive  no  other  questions  to  ask  the  witness. 

Mr.  BUXLEK  said  thc^  did  not  wish  to  croas-examiiM 
him. 
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Mv.  EVAliTS   then   submitted   that   the   conn?ol  hnd  | 
reached  a  Doint  where  the  Senste  might  convenicutly  ad- 
journ, us  thcv  would  have  no  other  witness  to-aay,  I 

Mr.  Bl'i'L'RK  opp<*od  the  adjournment  and  asked  that 
flie  eouuscl  for  the  ("resident  bo  cnlled  upon  to  go  on  with 
their  case.  He  had  only  to  apply  to  theui  the  argument 
made  liv  Mr.  Merrick  in  the  case  before  Chief  Juptice 
Cartter",  tliatalthouRh  it  was  always  an  ungr.icious  thing 
to  object  to  postponement  on  account  of  the  sickness  of  the 
ccmnael.  still,  as  the  case  involved  a  matter  of  so  much 
T>i\blic  interest,  it  should  not  be  postponed  on  that  account. 
On  that  point  he  would  sav,  "I  thank  thee,  Jew.  for  teach- 
ing me  that  word."  Mr.  Thomas  could  not  wait  on  ac- 
count nf  the  sickness  of  a  couu-el.  and  so  the  mftnagera 
now  could  not  wait  on  account  of  the  fickness  of  the 
Attnnu'v.cieneral.  Why  should  they?  Why  should  not 
this  rrc-id  nt  be  called  upon  to  go  on  with  his  case.  There 
had  been  thirty-three  working  days  since  the  President 
was  reijuired  to  file  liis  answer. 

The  ni.inagers  h.id  used  six  of  those,  and  the  counsel  for 
the  President  had  used  a  portion  of  the  six,  the  other 
twentv-one  having  been  given  to  delays.  The  legislation 
of  the  country  was  standing  still.  The  House  of  Rcpre- 
eentatives  were  here  at  the  bar  of  the  Senate,  day  after 
dav.  The  appropriations  for  carrying  on  the  ^o'ernment 
coiild  not  be  passed  because  the  trial  was  in  the  wav. 
Nothing  could  be  done,  and  the  whole  country  ^Tas  wait- 
iits  for  its  close. 

Far  be  it  from  him  not  to  desire  to  have  his  friend  the 
Attorney-iieueral  here,  but  public  interests  were  greater 
than  the  interests  of  any  individual.  T.vo  hundred  thou- 
sand men  had  laid  down  their  lives  in  the  war,  and  were 
thev  now  to  stop  for  the  siekness  of  one  man.  He  had  in 
his'h.Tnd  testimony  of  what  was  going  on  this  day,  and 
QiiB  promised  the  South— 

.Mr.  (TRriS  (jocularly)— "We  object  to  the  introduc- 
tion of  that  testimony." 

Mr.  EVARTS  (iu  the  same  temper)  challenged  its  rele- 
vancy. 

Mr.  IJCTLERsaid  that  its  relevancy  vras  this:_Th.it 
while  they  were  waiting  for  the  Attorney-tJcner.il  to  get 
well,  a  number  of  their  fellow-citizens  were  bring  miir- 
jeivd  in  the  South,  and  there  was  not  a  man  in  the  Senate 
Chamber  who  did  not  know  that  the  moment  justice  was 
done  to  this  great  criminal,  tliese  murders  would  cease. 
(Stamping  of  feet  iu  the  galleries,  and  attempted  mani- 
festations of  .ipplause,  which  were  suppressed).  That  was 
the  wav  things  stood  here,  and  they  were  being  asked  by 
cverv  true  man  of  the  countrv.  why  they  sat  hen-  ldl(^ 
In  Alabama,  a  register  in  bankruptcy  was  to-day  driven 
from  hi-<  duties  and  his  home  by  the  Kuk-Klu.v  Kbin 
Miughter),  and  the  evidence  of  that  laid  upon  bistable, 
bhoiild  thej-  then  delay  longer  in  this  case,  knowing  their 
reepon.-iliilitios  to  their  countrymen,  to  their  consciences 
ana  to  their  God? 

The  true  Inion  men  of  the  country  were  being  mur- 
flcred,  and  on  the  skirts  of  Congress  their  blood  was  if 
thcv  reuuiined  here  longer  idle.  He  also  reminded  the 
Senators  tliat  since  the  20:h  day  of  February  last,  ten  niil- 
Hous  of  gold  had  been  .«old  out  of  the  Treasury  at  a  sacri- 
fice, and  $12,101  paid  in  commissions  to  a  man  whom  the 
Senate  had  refused  to  continue  in  office.  This  gold  was 
BOW  at  fidm  one-and-.a-half  to  two  per  cent,  lower  than 
tlie  market  rates.  More  than  that,  he  had,  from  the  «anie 
Kource,  the  fact  that  there  had  been  bought,  in  the  city  of 
New  York,  since  this  trial  had  been  begun,  United  States 
bonds  to  the  amount  of  *27,058.100.  which  had  been  «old  at 
from  one-half  to  five-eighths  and  three-fjuarters  above  the 
tnsvrket  rates. 

Some  Senator  remarked  in  an  under  tone  that  he  meant 
below  the  market  rates. 

Mr.  liTTLER  repi-ated  that  it  was  above  the  market 
prices.  He  knew  «  hat  he  said,  and  be  never  was  mis- 
taken. (l.,au?hter.)  He  demanded  safetv  for  the  finances 
of  the  people,  fir  the  progress  of  legislation,  for  the  safi'ty 
of  the  true  a'd  loyal  men  of  the  North.  \vho  had  perilled 
their  lives  for  four  years  for  the  good  of  the  countrv,  for 
nil  that  was  dear  to  any  patriot,  that  no  further  delay 
»»ioi  M  l>c  allowed,  but  the  case  should  be  brought  to  a 
decifi  on. 

If  the  President  of  the  United  States  were  to  go  free  and 
■nwbippcd  of  justice,  then  tbi'y  might  as  well  have  that 
Btate  of  facts  ;  but  if  he  was  guilty,  as  the  House  of  Repre- 
Bcntatives  had  charged,  and  if  he  was  an  ob-truetion  to  the 
peace  of  the  country,  then  that  obytructi^^n  should  be  re- 
moved, and  all  those  murders  and  corriiptioiia  wipuld  cease. 
In  the  name  of  Heaven,  said  be.  let  us  have  an  end  of  this. 
and  say  to-day  that  we  sit  at  least  four  hours  a  dav,  and 
attend  to  this  great  business  of  the  people.  He  called  the 
nttention  of  the  Senate  to  one  of  the  great  State  trials 
in  England,  \vhere  the  court  sat  from  rino  o'clock  in  the 
moiniug  until  one  o'clock  at  night,  and  where  the  court 
refused  Lord  Erskine  to  meet  om;  hour  later  in  the  morn- 
ing in  order  that  he  might  have  a  chance  for  preparing  his 
mimming  up,  the  doing  of  v.  h;ch  occupied  nine  hours. 
That  was  the  way  that  cases  of  great  consequence  were 
tried  in  Engkind.  He  was  not  complaining  of  the  Senate, 
but  was  nierel.v  contrasting  the  delay  in  tliis  c.ise,  and 
kindness  fhown  to  the  Provident  the  courtosiea  extended 
to  him  iu  this  greatest  of  all  cases.  «  ith  cases  tried  el.<c- 
Where.  'I'he  managers  had  been  ready  at  all  hazards,  and 
only  asked  that  now  the  counsel  for  the  President  should 
be  readv,  and  should  go  on,  instead  of  having  tliese  intsr- 
niinable  delavs.  He  reminded  the  .Senate,  also,  ot  the 
threat  made  bv  Mr.  Hrooks,  iu  the  House  of  llepresenta- 
tivcs,  that  if  the  impeachment  was  carrii-d  into  the  Senate, 
tii-v  would  reipiire  all  forms  to  lie  observed,  and  would 
k(»P  it  going  on  until  the  end  of  Mr.  .Johnson's  term. 

Tie  appealed  to  the  Seuatufs  not  to  allow  that  tlireat  to 


be  carried  out,  as  it  has  been  attempted  to  be  carried  o>it 
bv  these  continual  delays.  He  never  opened  his  mails  ia 
the  morning  without  taking  up  some  case  of  murder  in 
the  South— of  the  murder  of  men  w  hom  he  had  known  ag 
standing  bv  the  side  of  the  Union,  and  whom  he  now 
heard  of  as  laving  in  their  cold  graves.  It  was  the  feeling 
for  the  loss  of  those  who  stood  by  their  country  that  per- 
h.ap8  stirred  his  heart  very  much,  so  that  he  was  not  able^, 
with  that  eoolncBB  with  which  judicial  proceedings  Bliould 
be  char.actcrized,  to  address  the  Senate  on  this  subject. 
He  would  say  nothing  of  the  daily  and  hourly  threats 
made  against  the  managers,  and  against  eviTy  great  olticer 
of  the  Senate.  He  would  sav  nothing  of  that,  as  they  wera 
all  safe.  There  was  an  old  Scotch  proverb  in  their  favor. 
",\  threatened  dog  lives  the  longest."  Ho  had  not  the 
slightest  fear  on  that  account,  and  these  threats  of  those 
unseemly  libels,  in  their  forms  of  government,  would  .ill 
go  away  when  that  man  (meaning  Mr.  Johnson)  went 
out  of  the  White  H  use. 
Senator CoXKIjING  offered  the  following  order:— 
That  each  day  hereafter,  the  Senate,  sitting  as  a  Court 
of  Impeachinent.  shall  meet  at  eleven  A.  M. 
Senator  Sr.M.VER offered  the  following  as  a  substitute:— 
Ordered.  That  considering  the  public  interests  that  sufTor 
from  the  delay  of  this  trial,  and  in  pursuance  of  the  order 
already  to  proceed  with  all  convenient  despatch,  the  Se- 
nate »vill  sit  from  ten  o'clock  in  the  forenoon  till  tivo 
o'clock  in  the  afternoon,  with  such  brief  recess  as  may  be 
ordered.  „  ^     ,, 

Senator  TRUMBULL  inquired  from  the  Chief  Justjca 
whether  these  resolutions  were  in  order.  The  Chief  Justice 
replied  that  thev  were  not,  if  anv  Senator  objected. 
Senator  TRUMBULL-I  object. 

Mr.  EVARTS  rose  and  said:— Mr.  Chief  Justice  ant!  Se- 
nators, lam  not  aware  how  much  of  the  address  of  tha 
manager  is  appropriate  to  anything  which  has  come  from 
me.  At  the  opening  of  the  court  this  morning.  I  stated  how 
wc  might  be  situated,  and  1  remarked  that  when  thatpoint 
of  time  arrived,  I  should  submit  the  matter  to  the  Senate 
for  coneider.ation.  I  never  heard  ."ucli  an  harrangue  be- 
fore as  I  have  just  heard,  though  I  cannot  say  that  I  mar 
not  hear  it  again  in  this  court.  All  these  del.iys  and  evil 
consequences  seem  to  press  upon  the  managers  exactly  at 
the  precise  time  when  some  of  their  mouths  are  open,  occu- 
pving  your  attention  with  their  long  h.irangues. 

'If  vou  will  look  to  the  reports  of  the  discussions  of  que*, 
tions  of  e>  idenee  as  thev  appear  in  the  newspapers,  you 
will  see  that  .ill  we  have  to  sav  is  embraced  within  a  para- 
graph,  while  columns  are  taken  up  w ith  the  views  of  the 
learned  managers.  Hour  after  hour  is  taken  up  in  debates 
on  the  production  of  our  evidence,  by  their  prolonging  the 
discussion,  and  now  twenty  minutes  bv  the  watch  have 
been  consumed  in  this  harangue  of  the  able  manager 
about  the  Kuk-KliixKlan. 

Senator  CAMERON  inquired  if  the  word  "harangue" 
was  in  order.  .        .  ,    ^, 

Senator  DOOLITTLE  suggested  tho   inquiry  whether 
the  harangue  it.scif  «  as  in  ordiT. 
Senator  FERRY  moved  to  adjourn. 

Senator  SUJINER  moved  that  the  adjournment  be  until 
ten  A.  M.  to-morrow. 

The  Chief  Justice  ruled  that  Senator  Sumner's  motion 
was  not  in  order,  as  the  motion  to  adjourn  must  be  to  ad- 
journ to  the  usual  time.  ,  .. 

Senator  SUMNER  called  for  the  j-eas  and  nays  on  the 
motion  to  adjourn,  but  they  were  not  ordered  and  toe 
court,  at  445  P.  M.,  adjourned  until  noon  to-morrow. 


PROCEEDINGS  OF  FRIDAY,  APRIL  17. 


The  conrt  was  opened  in  dno  form.  There  was  a 
rather  larger  attendance  of  members  of  the  Uousa 
than  usual  this  mornintr.  On  motion,  the  reading  of 
the  Journal  wj.s  dispensed  with. 

The  Chief  Juilice  stated  the  tlrst  business  in  order 
to  be  the  order  offered  by  Mr.  Conness,  yesterday, 
that  on  each  day  hereafter  the  Senate,  sitting  as  a  ^ 
Conrt  of  Impeachment,  shall  meet  at  eleven  o'clock 
A.  M.,  to  which  Senator  SUMNEU  offered  the  follow 
iug  amendment: — 

Ordered,  That,  considering  the  public  interests, 
which  BufTer  from  the  delay  of  this  trial,  and  in  pursa* 
ance  of  the  order  already  to  proceed  with  all  conve- 
nient despatch,  the  Senate  will  sit.  from  ten  o'clock  in 
the  forenoon  till  six  o'clock  in  tho  afternoon,  with 
such  brief  recess  ns  may  be  ordered. 

Senator  Sumner's  amendment  was  rejected.  Tea»> 
12;  nays,  .'iO;  as  follows  :  — 

Year.— Messrs.  Chandler,  Cameron,  Cole,  Corbott  Har. 
Ian,  Morrill  (Mo.),  Pomeroy,  Uamaoy,  Stewai't,  Thayotk 
Tipton  and  Vato«— IS. 


152 


IMPEACHMENT   OF  ANDREW   JOHNSON. 


NATS.-Mosi'srs.  Anthony,  Cattell,  ConnesP,  Davis, 
Dixon.  Doulittle,  Drake,  Forry,  Fe.eenden,  Fou-  cr  l-re- 
linghiiysen.  Grimes,  Hendricks,  Howard,  Howe,  Johnson. 
Morgan,  iVlirriU  (Vt.),  Morton.  J^.tter.on  (  enn  ).  PatttT- 
6on(N.H.).  Koss,  Sanl^burv,  Sherman  :inin.lji  1,  \  an 
Winkle,  Vickers,  Willey,  Williams  and  \\  ilson-£.0. 

The  order  offered  by  Mr.  Couuess  wiis  adopted  by 
the  following  vole:— 


N  A.YS  -Messr.-.  Anthony,  Doolittle,  Fowler.  Gnmee.  Hen- 
dricks, Jolinsou,  Patterson  (Tennessee.),  lioss,  baulsbury, 
Trumbull,  Van  Winkle  and  Vickerss.— 12. 
,  A  Correction. 

Mr.  FERRY  offered  the  following  order:—     ,  ,     „ 

Whereofi,  There  appears  in  theinoceeduigs  of  the  Senatr 
yesterday,  as  published  in  the  (rlobe  ..f  tliis  mornius,  cer- 
tain tabular  gtatements  inoip  >rati'd  in  the  remarks  ot 
Mr  Manager  Butler,  on  the;  .iiie-tiou  of  adjournment, 
which  tabular  statements  were  neither  spoken  m  the  dis- 
cussion  nor  offered,  uor  received  in  evidence;  therefore  , 

Ordered,  That  said  tabular  statements  be  omitted  from 
the  proceedings  of  the  trial,  aj  published  in  the  proceedings 
of  the  Senate.  .  .,.-,.   ^    i^,_      ^     ,. 

M-.-.  BUTLER— I  desire  to  say  that  I  stated  the  effect 
of  the  tabular  statement  to  the  Senate,  and  I  did  not 
read  them  at  length  because  it  would  take  too  much 

Mr.  HENDIITCKS-I  rise  to  a  qnestion  of  order  and 
propriety.  I  wish  to  kn<iw  whether  it  would  be  rij,'lit 
for  any  Senator  to  defend  the  Secretary  of  the  Trea- 
sury against  iheattack^?  made,  or  whetherour  moinhK 
are" cloj^ed  while  these  attacks  are  m.ade;  and  if  It  is 
not  proper  and  right  for  a  Senator,  whether  it  is  the 
right  of  a  manager  to  make  the  att.ack  upon  him  ? 

The  Chief  .Justice— An  amendmeut  can  be  ni;ide  to 
the  resolution  proposed  by  the  Senator  from  Connec- 
ticut (Mr.  Perry).  If  the  Senate  thiuka  it  proper,  the 
Senate  can  retire  for  consultatiou.  If  no  Senator 
makes  that  motion,  the  Chair  ihiuks  it  proper  that 
the  honorable  manager  should  be  heard  in  explana- 
tion. 

Mr.  BUTLEK— I  wish  to  say  that  I  did  not  read 
them  because  I  thought  them  volumiuDUs.  I  had 
them  in  my  hand,  and  made  tlicm  part  of  my  argu- 
ment. I  lead  the  couchisious  and  inferences  to  be 
drawn  from  them,  and  thought  it  was  due  to  myself 
and  the  Senate  that  they  should  be  put  exactly  as 
they  were,  and  I  therefore  incorporated  them  in  the 
Globe.  To  the  remarks  of  the  Honorable  Senator 
(Mr.  Hendricks)  I  simply  say  that  I  made  uo  attack 
on  the  Secretary  of  the  Treasury.  1  said  nothing  of 
him.  I  did  not'kuow  that  he  was  here  at  all  to  be 
discussed,  but  I  dealt  with  the  acts  as  the  acts  of  the 
Executive  simply,  and  whenever  called  upon  I  can 
Show  the  reasouwhy  I  de  lU.  with  that  act. 
The  Chief  Justice  stated  the  question. 
Mr.  ANTHONY  undersioud  the  Senator  from  In- 
diana (Mr.  Hendricks)  to  ask  if,  under  the  rules,  he 
could  be  permitted  to  make  a  defense  of  the  Secretary 
of  the  Treasury. 

The  Chief  Justice- The  rules  positively  prohibit  de- 
bate. 

Mr.  ANTHONY— By  unanimous  consent  it  might 
be  made. 

Some  Senator  objected,  and  the  order  v/as  then 
adopted,  with  but  few  dissenting  voices. 

Testimony  of  William  W.  Armstrong. 
William  W.  Armstrong  sworn,  and  exauiiued  by  iMr. 
CURTIS.    Q.  Where  do   you   reside?     A.  At  Cleveland, 
Ohio. 

Senator  DRAKE  called  the  attention  of  the  Chief  .Jus- 
tice to  to  impossibility,  on  his  side  of  the  Ciiamber  of 
hearing  the  witness. 

Mr.  EVARTS  suggested  that  there  was  not  so  much 
eilence  in  the  Camber  as  there  niiglit  be.  and  that  they 
must  take  witnesses  with  such  natural  powers  as  they 
possessed. 

The  Chief  Justice  remarked  that  conversation  was 
going  on  at  the  back  of  the  Senators,  and  that  it  must  bo 
stopped. 
The  examination  of  the  witness  was  resumed. 
Q.  What  is  3our  occupation  or  business?  A.  I  am  one 
of  the  editors  and  proprietors  of  the  Cleveland  Plain- 
dealer. 

Q.  Were  you  at  Cleveland  at  the  time  of  the  visit  made 
to  that  city  by  Pieiident  Johnson,  in  the  summer  of  186ti? 
A.  I  was. 

Q.  Were  you  present  at  the  formal  reception  of  the  Pre- 
pident  bv  any  committee  or  body  of  men?    A,  I  \\  a<. 

Q.  State  by  wliom  he  was  rcofaved,  and  where?  .\. 
The  President  and  his  party  arrived  about  lialf  past  eii;ht 
o'clock  ill  the  evening,  and  were  escortel  to  the  Keimnni 
Uouso ;  after  taking  his  supper  the  President  was  escurted 


on  to  the  balconv  of  the  Kennard  House,  and  there  he  waa 
formally  welcomed  to  thecitv  of  Cleveland  m  behalf  of  tha 
municipal  authorities  and  citizens  by  the  President  of  tha 
Citv  Coiinrils.  , ,  ,      ,  » 

Q.  Did  the  President  respond  to  that  address  of  welcome? 
A.  He  did.  ,,_.,.,  .        ^ 

Q.  What  was  the  situation  of  that  balcony,  m  reference 
to  the  Ftreet,  in  reference  to  its  exposure?  state.  al.»o, 
whether  there  was  not  a  large  crowd  of  persons  present? 
A.  There  was  a  large  cro^d  of  persons  present,  and  there 
was  a  crowd  of  persons  on  the  b.alcony.  ,     ,,  ,. 

Q  How  did  it  proceed  after  the  President  had  began  his 
re3pon?e?  A.  For  a  few  moments  there  were  no  interrup- 
tions, and  I  judged  from  what  the  President  said  that  he 
intended- 
Mr.  BUTLER-Excuseme;  stop  a  moment.  I  object  to 
what  the  witness  supposes  was  the  President's  intention. 

Jlr.  CURTIS,  to  the  witness— Q.  From  what  you  heard 
and  saw,  was  tlie  President  in  the  act  of  making  a  con- 
tinuing address  to  the  assembly,  or  was  he  interrupted  b.y 
the  crowd?  Descrilje  how  the  affair  proceeded.  A.  'fha 
President  conimeuced  his  speech  by  saying  he  did  not  in- 
tend to  make  a  speech  ;  I  think,  to  the  best  of  mv  recoU 
lection,  he  had  come  there  simply  to  make  the  acijuaint- 
anee  of  the  people,  and  bid  them  good-by;  I  think  that 
nas  the  subiect  of  the  first  paragraph  of  his  speech;  he 
apologized  for  the  non-appe.arance  of  General  Grant,  and 
tlien  proceeded  with  his  speech. 

Q.  How  did  he  proceed;  w,as  it  a  part  of  his  address,  or 
was  it  in  response  to  the  calls  made  upon  him  by  the  peo- 
ple ;  describe?    A.  I  did  not  hear  all  tlie  speech. 

Q.  Did  you  hear  calls  made  upon  him  from  the  crowd, 
and  interruptions?    A.  I  did ;  quite  a  number  of  them. 

Q.  From  what  you  saw  and  heard  the  President  say.  and 
from  all  that  occurred,  was  the  President  dosing  his  re- 
marks at  the  time  these  interruptions  began?  A.  That,  I 
caim  "t  say.  . 

Q.  Can  vou  say  whether  tlie=e  interruptions  and  calls 
upon  the  I'resident  were  responded  to  by  his  remarks?  A. 
Some  of  them  were. 

Q.  Were  the  interruptions  kept  np  during  the  continu- 
ance of  the  address,  or  ivas  he  allowed  to  proceed  without 
interruption?  A.  They  were  kept  up  very  nearly  to  the 
conclusion  of  the  President's  speech. 

Q.  What  was  the  character  of  the  crowd,  orderly  or  di* 
orderly?  A.  The  large  majority  of  tlie  crowd  was  orderly, 
as  to  tile  rest  tliere  was  a  goiid  deal  of  disorder. 

Q.  Was  that  disorder  confined  to  one  or  two  persons,  ot 
did  it  affect  enough  to  give  ciiaracter  to  the  interruptions? 
A.  I  have  no  means  of  ascertaining  how  many  were  ea- 
gaged  in  tlie  interruptions. 

Q.  That  is  not  «  hat  I  asked  you;  I  asked  yon  whether 
there  were  enough  to  give  general  character  to  the  snter- 
ruptions?  „ 

Cr..3«-exaniination  by  Mr.  BUTLER.-Q.  Was  Mr.  F. 
W.  Belton  President  of  the  City  Conneils?   A.  I  believe  so. 

Q.  Was  nut  his  address  on  the  balcony  to  the  President 
sinmlv  in  the  hi'aring  of  those  who  were  on  the  balcony? 
aud'did  not  the  President,  after  he  received  that  welcome, 
then  step  foruard  to  address  the  multitude?  A.  I  believe 
that  after  Mr.  Belton's  address  several  of  the  distinguished 
gentlemen  who  accompanied  the  party  were  presented, 
and  then,  in  response  to  the  calls  of  the  people,  the  Presi- 
dent presented  himself. 

Q.  Would  you  say  that  this  was  a  correct  or  an  incoiTect 
report:— "Al)oiit  ten  o'clock,  the  supper  being  over,  tlie 
party  repaired  to  the  balconv,  wheri'  the  Pre-id'ut  was 
formally  welcomed  by  Mr.  F.  W.  Belton,  President  of  the 
City  Council,  as  fuUows,"  Arc. ;  would  that  be  about  the 
substance?    A.  That  woidd  be  about  the  substance. 

Mr.  BUTL1;R,  continuing  to  read— "Then  the  President 
and  several  meinbeis  of  the  partv  appeared  at  the  front  of 
the  balconv,  and  "cre  introduced  to  the  people.  Then  tne 
vast  muliitude  which  tilled  the  streets  became  most  boiste- 
rous, and  souietiuies  bitter,  and  sarcastic."  A.  I  did  not 
liear  any  interruptions  to  the  President's  speech  until  after 
he  liad  iirocerdej  live  or  ten  minutes. 

Q.  P,nt  "  li,-ne\er  they  did  come,  would  that  be  a  fair 
representation  of  them?    A.  To  some  extent. 

Senator  JOHNSON  here  remarked  that  the  Senators 
had  not  heard  a  word  of  the  two  or  tliro/  last  answers. 

The  Chief  Justice— That  conversation  behind  the  Sena- 
tors made  it  very  dilliciilt  to  he.ar  the  witness. 

Mr.  BL'TLEU!  continiing  to  read— "The.y  listened  with 
attention  a  part  of  the  time,  and  at  other  times  completely 
drowned  the  President's  voice  with  vociferation.'." 

Q.  Is  that  so?    A.  That  is  so, 

Mr.  BUTLER  continuing  to  read  after  the  presentation 
was  made. 

"Loud  calls  were  made  for  the  President  to  appear,  and 
he  sp  ike  as  follows :— " 

I  will  read  the  first  part  of  that  speech :— "Fellow  citi- 
zens:—It  is  not  for  the  purpo8'>  of  making  a  speeeh  that  I 
now  appear  before  you.  I  am  aware  of  tlie  gri'at  enriositv 
which  prevails  to  see  strangers  who  hav  e  notoriety  and 
distinction  in  the  conn'rv.  1  know  a  large  number  of  you 
desire  to  see  i^-eueral  (oMnt  and  to  hear  what  he  has  to  say. 
(A  voice- three  cheers  lor  (irant)." 

Q.  Was  not  that  thetirst  interruption?    A.  I  believe  so. 

Q.  Was  there  any  iuterrupti<ui  after  that  until  he  spoke 
of  Stephen  A.  Dougl.as,  and  w.as  that  simpl.v  the  iiiterrup- 
tion  of  ajiplaiise?  A.  There  were  three  cheers  given.  I  br- 
ieve, far  Stej  h>  n  A.  liouglas;  thiui  be  ■•  eutou  vr  ithout 
in  term;  it  ion  iiiitd  this  phr.iseeame  in  :  '  leonie  befire  viil 
a-i  an  Anii'ri<'au  eiti/eii  simplv,  anrl  n  >t  aa  thc>  Cliief  Ma- 
,'.'istrate  clntlied  in  the  in  isiiia  and  pa'.apherualia  of  state, 
being  an  iuhibitaut  uf  a  .State  ill  the  Union;  1  know  it  haa 
been  said  that  I  "'as  all  aliiMi." 

Q.  Then  came  iu  laughter;  was  not  that  the  next  inter. 
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ruptiou?  A.  I  do  not  recollect  that  paragraph  in  hia 
speech. 

Q.  Do  yon  recollect  any  other  interruption  until  he  came 
to  the  parMgniph  :— "There  was  two  years  a^o  a  ticket  be- 
fore you  for  tlie  Presideiioy ;  I  was  placed  upon  tliat  ticket 
with  a  distingiiihed  citi^.en  now  no  more."  Voices— It's 
a  pirv) :  (too  bad) ;  (unfortunate).  A.  I  did  not  Iiear  those 
\\;<'rds. 

Q.  Do  you  know  whether  they  were  or  not  said?  A.  I 
do  not  knn>v-. 

Mr.  BUTLER— I  will  not  trouble  you  any  further, 

Testimony  of  Barton  Able. 

Barton  Alile,  sworn,  and  examined  by  Mr.  CURTIS— 
Q.  WhiTi'  .1)  you  re»ido?    A.  -In  St.  Loni^. 

Q.  Wli.it  i-i  your  bui^iues^?  A.  I  am  ens;  iped  i;i  the  mer- 
cantil.'  lin  iiu-^s,  and  am  Collector  of  Interual  Revenue  for 
the  Ki-st  ni-.ti-iet  of  Mi^'souvi. 

Q.  Were  vou  at  St.  LoMi^  in  thi'  summer  of  18>6,  at  the 
tiiiie  I"'v.«i(Iont  .Johnson  visited  that  city?    A.  Yes.  -"ir. 

Q.  Were  .v"U  on  any  comuiittee  connected  ivith  th  '  I're- 
eiilont's  reception?  A  I  was  on  tlu>  Committee  of  Rcccp- 
tion-.the  Mer.-liants'  Union  Committee. 

Q.  Wliere  did  tlie  recoptlori  t.ike  place?  A.  Citi/.ens  of 
St.  Louis  met  the  President's  partv  at  Alton,  111.,  some 
twentv  miles  above  St.  L'>'iis;  tlie  Mavor.  I  recollect,  re- 
«eived_him  at  the  Lind'dl  II  itel,  in  St.  Loui-«. 
_Q.  You  speak  of  being  on  a  committee  of  some  mercan- 
tile asBociation ;  what  was  t!ia-  assnci:ition?  A.  It  vas 
Composed  of  the  merchants  and  business  men  of  the  city. 

Q.  N'lt  a  political  association?    A.  Nn,  sir. 

Q.  Did  the  I'resident  make  a  public  address,  or  an  ad- 
«rcss  t(i  the  people  of  St.  L<M!is  while  be  was  there?  A.  lie 
In.ide  a  speech  in  the  evening,  to  the  citizens,  at  the  South- 
ern Hotel. 

Q.  Were  you  present  at  the  hotel  before  the  speech  was 
maJo?    A.  Yes  sir. 

Q.  Aa  one  of  the  committee  of  which  you  have  spoken? 
A.  Ye^  sir. 

Q.  -tatc  under  what  circumstonces  the  President  was 
cnlled  upon  to  speak?  A.  I  was  in  one  of  the  parlors  of  tlie 
hotel/'  ith  the  committee  and  the  Presid'Ut,  when  some  of 
the  citizens  came  in  and  asked  liioi  t )  go  out  and  respond 
to  the  calls  of  the  citizens ;  be  declined,  or  rather  said  that 
he  did  not  care  to  make  any  speecb  ;  tlio  same  thing  was 
repeated  two  or  three  times  by  other  citi/.eiw  who  came  in, 
and  he  tin  illv  said  that  lie  was  in  the  hand;  of  his  f;iends, 
the  committee,  and  if  thev  said  so  ho  would  go  out  and  re- 
Bpond  to  the  calls,  which  he  did  do. 

Q.  What  did  the  committee  say?  A.  A  portion  of  the 
committee,  two  or  three  of  them— stated,  after  some  con- 
Bultation,  that  they  presumed  he  miijht  a-i  well  do  it,  as 
there  was  a  large  crowd  outside  iipfront  of  the  hotel. 

Q.  Did  the  I'n  aident  say  a:i\thinq  l.ief..re  he  went  out  aa 
to  whether  bo  wanted  to  make  along  spi'i'ch  or  a  short 
speech,  or  anything  to  characterize  tlie  speech  which  bo 
proposed  to  in ake?  A.  My  understanding  was  that  he  did 
not  care  to  make  any  speech  at  nil. 

M"-.  Cl'KTIS— You  have  alreadv  explained  that  he  mani- 
fested reluctance.  Now,  if  be  said'anvthing  as  to  his  pur- 
pose on  going  out  I  should  like  to  have  vou  state  it?  A.  I 
underst'iod  from  his  acceptance  that  hia  intention  was  to 
make  .a  short  speech  when  he  went  out. 

Q.  Did  you  or  not  hear  what  he  said,  or  were  you  in  a 
position  so  that  you  could  hear  what  he  said?  A.  I  heard 
his  conversation  with  the  committee. 

Q.  I  mean  after  he  went  out?    A.  I  heard  verv  little  of  it. 

Q.  Was  it  a  large  crowd  or  a  small  one?  .\,  A  large  crowd. 

Q.  Were  you  present  near  enough  on  the  balcony  to  bo 
able  to  state  what  the  demeanor  of  the  crowd  was  tovarda 
the  President?  A.  I  heard  from  the  in-ide;  I  was  not  on 
the  balcony  of  the  hotel  at  all;  but  1  heard  from  the  par- 
lor one  or  two  interruptions. 

Q.  You  remained  in  the  parlor  all  the  time?  A.  Be- 
tween the  parlor  and  the  dining-room ;  I  was  not  on  the 
balcony. 

Cross-examination  by  Mr.  B['TLKR-Q.  You  met  the 
President  at  Alt m,  and  you,  yoiirsi'lf.  as  one  of  the  com- 
Tnittre  made  him  an  addres",  on  board  the  steamer?  A. 
I  introduced  him  to  the  Committee  on  Reception  from  St. 
Louis? 

Q.  That  was  made  on  board  the  steamer?    A.  Yes,  sir. 

Q.  Then  <  laptaiu  Eadc,  who  w.as  the  chairman  of  the 
citizens,  m  ide  him  an  address  of  welcome?    A.    Yes.  sir. 

Q.  Asid  after  that  the  President  made  a  response?  A. 
Yes,  sir. 

Q.  And  in  that  address  he  was  listened  to  with  particu- 
l:ir  attention,  as  became  hii  place  aa  President.  A.  I  ob- 
Borvcd  nothing  to  the  contrarv. 

Q.  Th.Mi  vou  went  to  the  Liudell  Hotel?  A.  I  did  not  go 
to  the  Lindell  Ilutel. 

Q.  Well,  the  President  went?    A.  I   hink  the  carriage  of 
the  President  went  to  the  Lindell  Hotel. 
.  Q.  And  I'll.  roi(?<:  to  the  Liulell  U.uel  ho  was  escorted  by 
a  procession,  was  he  not.  frmu  the  landine?    A.  Yes. 

Q.  By  a  jipicession  of  heip'viplent  societies?  A.  I  do  not 
recollect  what  societies  they  wc^re;  it  was  a  very  largo 
turn-out,  ^nd  perhapa  most  of  the  aocicties  in  the  city  were 
represented. 

Q.  Were  you  at  the  Lindell  Hotel  at  .all  ?  A.  Yes ;  I  was 
not  there  when  he  arrivi;d  at  the  Liudell  Hotel. 

Q.  Were  you  there  when  he  was  received  by  the  Mayor? 
A.  No,  sir. 

Q.  You  do  not  know  whether  the  M.ayor  made  him  an 
address  of  welcome?  A.  Only  from  what  I  saw  in  the 
presB. 

Q.  Now,  do  3-ou  know  that  the  President  rcdpondod? 
A.  I  was  not  present. 


Q.  What  time  of  the  day  w.as  it  when  he  got  to  tha 
Lindell  Hotel?    A.  It  was  in  the  afternoon. 

Q.  When  he  left  the  steamboat  landing?  A.  I  do  not 
know  what  time  he  got  to  the  hotel,  for  I  was  not  present 
at  his  arrival. 

Q.  Cannot  you  tell  nearly  the  time?  A.  It  was  probably 
between  one  and  five  o'clock. 

Q.  .\ftcrthat  did  you  go  with  the  President  from  the 
T.iudell  Hotel  to  the  Southern  Hotel?  A.  I  do  not  reeol- 
I -et  «  hetlier  I  accompanied  them  from  tha  one  hotel  to 
the  other  or  not. 

Q.  He  (lid  go  from  the  one  to  the  other?    A.  Yes. 

Q.  There  ivas  to  be  a  banquet  for  him  and  his  suite  at 
the  Southern  Hotel  that  night?    A.  Yes. 

Q.  .\t  1' hieh  there  was  intended  to  be  speaking  to"  him 
and  bv  him?    A.  There  were  to  be  toasts  and  respoine^ 

Q.  What  time  was  that  bamiuet  to  come  oit?  A.I  do  not 
ri'eell.ct  the  exact  hour;  I  think  somewhere  about  niue 
o'cloek. 

y.  .-Vt  the  time  the  President  was  called  upon  bv  the 
eriwd,  were  yon  waitiug  fir  the  bampuit?  A.  I  do  not 
think  the  "uanquet  was  ready;  he  was  in  the  parlor  with 
the  committi-e  and  citizens. 

Q.  The  citizens  beine  introduced  to  him?    A.  Yes. 

Q.  Did  yon  hear  any  portion  of  his  speech  on  the  bal- 
cony? A.  Only  such  portion.^  of  it  as  I  could  catch  oc- 
ca-ionally  from  the  inside ;  I  did  not  get  on  the  balconv  at 
all. 

Q.  Could youseeon  the  balconv  from  where  von  were? 
A.  I  Could  see  on  the  balcony,  but  I  do  not  know  whether 
I  coidd  see  preci.~:ely  when-  he  stooii  or  not. 

Q.  While  he  was  making  that  speech,  and  when  he  got 
to  the  seutenie-'l  will  neither  he  bullied  bv  mv  enemies, 
nor<iverawed  by  my  friends,"  was  there  anybody  on  the 
balcony  tryiug  to  get  him  back?  A.  I  can  hardly  answer 
that  question,  aa  I  was  not  there  to  see. 

Q.  You  might  have  seen  persons  trying  to  get  him  oflf? 
A.  I  did  not. 

Q.  Can  you  tell  whether  it  was  so  or  not?  A.  I  should 
thi'ik  that  if  1  could  not  see  it  I  could  not  tell. 

M  .  I?U  TLICR-I  only  want  to  make  sure  on  that  point. 

Witnea.s. -1  am  positive  on  that  point.    (Laughter.) 

Q.  Who  was  on  the  balcony  besides  him?  A.  I  suppose 
the  balcony  would  hold  perhaps  two  hundred  people; 
there  were  a  great  many  people  there. 

Q.  Give  me  the  name  of  some  one  of  the  two  hundred,  it 
you  can  name  anybody  "ho  was  there?  A.  I  t  liiik  Mr. 
Ilowe  was  there:  my  recollection  is  that  the  President 
walked  out  with  Mr.  Howe. 

Q.  Was  General  Frank  Blair  thereat  any  time?  A.  I  do 
not  rec'illect  it  if  he  was. 

Q.  Did  the  President  afterwards  make  a  speech  at  the 
banquet?    A.  A  short  one. 

Q.  Was  the  crowd  a  noisy  and  boisterous  one?  A.  I 
heard  a  god  deiil  of  noise  from  the  crowd  while  I  was 
moving  about  inside. 

George  Knapp,  Examined. 

George  Knapp  sworn,  and  examined  by  Mr.  CURTIS, 
Q.  Where  do  you  reside?    A.  In  St.  Louis. 

Q.  What  is  your  business?  A.  I  am  one  of  the  publish- 
ers and  proprietors  of  the  St.  Louis  Republican. 

Q.  Were  von  in  St.  L  uiis  at  the  time  of  Priisident  John> 
son's  visit  to  that  city,  in  the  summer  of  18fi'5?    A.  I  "  a-. 

Q.  Were  you  in  the  room  where  the  President  was?  A. 
I  n  as. 

Q.  I  Mease  st.ate  what  occurred  between  the  President 
andeirizen=,  or  a  committee  of  citizens,  in  ref-renceto 
hi- going  out  to  make  a  speech?  A.  The  cro'vd  on  tha 
ont-^ide  had  called  repeatedly  for  thi'  President.  I  recol- 
kct  that  tJaptain  Abel,  Captain  Tavlor  and  iu.yself  were 
tosetlier;  the  crowd  continued  to  call,  and  sonic  one  sug- 
gested,  I  think  it  was  I,  that  the  President  ought  to  go 
out:  some  further  conversation  occurred,  I  think,  betweeu 
him  and  Captain  Able. 

Q.  You  mean  the  gentliunan  who  has  just  left  the  stand? 
A.  Yes,  sir;  I  think  I  siiid  to  the  President  that  he  ought 
to  go  out  and  shoiv  liiiuseU  to  the  people  and  s.ay  a  few 
words,  :it  any  r.ate ;  be  seemed  reluctant  to  go  out;  we 
walked  out  together  on  the  balcony  and  he  addressed  the 
assenihled  nuiltit  ide. 

Q.  What  was  the  char.acter  of  the  crowd?  Was  tln^re 
a  large  number  of  people  there?  A.  I  do  not  think  I  got 
far  enough  on  the  balconv  to  look  upon  the  magnitude  of 
the  crowd  :  I  think  I  stayed  back  some  distance. 

Q.  .\bout  what  number  of  people  were  on  the  balcony 
itself?  A.  I  suppose  there  w;i3  probably  from  lifteeu  to 
tueuty;  there  may  have  been  twentv-tive. 

Q.  CouM  you  hear  from  the  crowd?    A.  I  could.  /• 

y.  What  was  the  chanictor  of  the  proceedings  bo  far  aa 
the  croud  was  concerned?  A.  I  do  not  recolleet  dis- 
tiiictlv  :  inv  impressiiuis  arc  that  occasional  or  repeated 
questions  were  apparently  put  to  the  President;  I  do  not 
recollect  ex.actly  what  they  were. 

Q.  Was  the  crowd  order!  y  or  otherwise,  eo  far  as  you 
could  see?  A.  At  times  they  seemed  to  be  somewhat  dis- 
orderly, but  of  that  I  am  not  vcrv  certain. 

Cross-examination  by  Mr.  BUTLER— Q.  Did  you  go  out 
on  the  balcony  at  all?  A.  Yes,  I  stepped  out;  it  is  a  wide 
balcony:  perhaps  twelve  or  fifteen  feet;  it  covers  the 
Avhole  of  the  sidewalk;  I  stepped  out;  it  was  prohalily 
one,  two  or  three  feet  hack  of  the  President;  part  M  tlia 
time  he  was  talking;  there  were  a  number  ot  doors  and 
windows  leading  to  the  balcony ;  you  could  stand  in  a 
wind')W  or  door  and  hear  every  word  bo  said. 

Q.  Did  you  listen  to  this  speech  so  that  vou  could  hear 
every  word  he  said?  A.  I  listened  prettv  attentivelv  to  the 
speech  while  I  stayed  there,  but  whether  I  stayid  there 
during  the  whole  of  the  time  I  do  not  now  recollect. 
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Q.  Yon  have  told  us  there  were  fifteen  to  twenty  per- 
sons on  the  balcony?  A.  That  is  my  impresfion;  I  am 
not  certain  about  that. 

Q.  llo"'  iiiiinv  pcmons  wo'ild  the  bulcon.v  hold?  A.  I 
Bui'pore  the  balcony  would  luld  a  hundred  people. 

Q.  Tlien  it  was  not  at  all  crowded  on  the  balcony?  A. 
1  do  nnt  rccoUrct  whether  it  was  or  not ;  I  did  not  cliange 
mv  mind,  nor  do  I  now  recollect  thn-t  the  parlore  were  full, 
arid  1  tlimk  it  verv  likelv  that  a  large  number  of  the  peo- 
■p\o  ri-owded  on  the  balcony  to  hear  the  speech,  but 
■chither  the  balconv  was  crowded  or  not  I  do  not  recollect. 

Q.  Were  yon  present  at  the  time,  so  a»  to  remembei-  di»- 
tinctlv  when  he  said  "'I  will  neither  be  bullied  bv  my 
on'-mie.a  nor  overawed  by  my  friends?"  A.  I  do  not  recol- 
lect that  phrase. 

Q.  l)id  this  confupion  in  the  crowd  somctiuies  prevent 
Wm  g.une  on,  or  did  it  not?  A.  I  think  it  likely  that  it 
<5id.  but  I  am  only  speaking  from  my  present  impression. 
bS  I  do  notreroUect. 

Q.  Did  you  hear  him  say  anything  about  Judae?  A.  No, 
dr:  I  do  not  recollect. 

Q.  lUd  von  hear  him  nay  anything  .ibout  attending  to 
John  Hull  after  a  while?  A.  1  h.-ive  no  recollection  of  the 
jKiint?  of  his  jp(!ech. 

Q.  So  far  as  you  know,  and  all  tfiat  you  know  which 
would  be  of  advantage  to  un  to  us  to  hear  U.  that  you 
were  prewnt  when  sr.mc  citizen's  asked  the  Proident  to 
po  out  and  answer  the  call  of  the  crowd?  A.  I  canu'd  'ay 
tliat  fotne  citiz.enn;  those  prcRcnt  in  the  paHor  asked  him. 

y.  Wliile  the  bamiuet  waK  waiting?    A.   W-'.  fiir. 

y.  What  time    was   the    bamjuot  to   take  place?    A.  I 
k  :it  eiitht  o'clock. 

,.  What  time  had  tliio  got  to  be?    A.  I  do  not  recollect. 

5.  Was  it  not  near  right  o'clock  at  that  time?  I  think 
wlicn  the  President  went  out  it  was  near  the  time  for  the 
banquet  to  take  place:  I  think  also_I  know,  in  fact— that 
while  the  Prenidi'nt  was  speaking,  neveral  person^  ."tatiid 
it  wai>  time  for  the  banquet  to  commence,  or  something  of 
tliat  sort. 

Q.  Then  the  bamiuet  had  to  wait  while  the  crowd  out- 
Blde  was  ipoken  ti>?  A.  I  d'>  not  know;  I  think  that  pro- 
bably the  hour  had  passed,  bit  it  often  happen!"  that  ban- 
quet.":  do  not  take  place  exactly  at  the  hour  fixed. 

Mr.  BU  ILEK— y.  It  appears  that  this  did  not;  was  that 
because  it  waited  for  the  I'n-fidcnt,  or  because  the  ban- 
quet was  not  readi'?  A.  I  think  it  was  because  it  waited 
fyr  the  President. 

Q.  Did  yon  publish  that  speech  next  morning  in  your 
pniier?    A.  Yci',  sir,  it  was  published. 

Q.  Did  you  again  republish  it  on  Monday  morning?  A. 
Yes. 

Q.  While  your  paper  is  called  the  RepxMicnn^  it  is 
i'  really  a  Democratic  paper,  and  the  Denuicral  is  tlie  Re- 
publican paper?  A.  The  JlcimMu-an  was  commenced  in 
early  times,  for  I  have  l>een  connected  with  it  over  forty 
yvars  myself  and  .at  the  time- 
Mr.  HUTl.Ei;,  interrupting -Eiccuso  uie,  I  do  not  want 
to  go  back  forty  years.    (LaTighter.) 

Q.  Wa--  it  in  fact  a  Democratic  newspaper  at  the  time 
the  }'reHident  was  there?     A.  Yes. 

y.  And  the  St.  Louis  Driniicrat,  80-eaIlcd,  was  really 
Oie  Republican  paper?    A.  Ye.". 

Q.  In  the  Demorr.itic  paper  called  the  Rejniblican,  tho 
speech  «  as  publi  hod  on  Sunday  and  Monday.    A.  Yea. 

y.  Was  it  ever  republi.ihed  eiuce?  A.  No,  sir,  not  to  ray 
knowledge. 

Q.  Static  why  vou  caufr-d  an  edition  of  the  speech  to  be 
crirrected  for  .Monday  morning's  publication?  A.  I  met 
our  principal  reporter. 

y.  Pleiwe  not  sta  e  what  took  place  between  your  re- 
porter and  yourself :  I  w.nnt  the  faetK.  not  the  convcrs.a- 
tlon?  A.  I  gave  directi.ui.i  to  Mr.  Ziber,  on  readmg  tlie 
sjieech.  to  have  it  correctod. 

Q.  Were  your  din-ctions  followed,  so  far  as  vou  know? 
A.  I  do  not  recnllect  a- 1'  the  extent  of  the  corrections;  I 
never  read  the  speech  <'arrfiillv. 

y.  Did  vou  ever  c<uu;'lain  afterwards  to  .anv  man  that 
thfl  speech,  as  published  in  the  Mondav  morning's  llepub- 
Zi.fiJ!,  was  not  as  it  ought  to  be?  A.  I  cannot  draw  the 
di.<tinctuni  between  Monday's  and  Sundav's  papers;  I 
have  repeatedly  si  oken  of  the  imperfect  man'ner  in  which 
I  conceived  the  speech  was  reported  and  published  in  the 
JxepuHiran  on  Sunday ;  whether  1  spoke  of  it  in  reference 
to  Monday  or  not,  I  do  ui>t  recollect. 

_  y.  You  say  that  you  directed  a  revised  publication  for 
jnonday,  and  that  it  was  published,  now  did  vou  ever 
ctimplain  to  any  body  within  the  next  three  months  after 
that  revised  publication  was  made  that  that  riublication 
w.as  not  a  true  oni-?  A.  It  is  possible  that  Imayliavo 
cmnplained  on  Monday  morning  if  the  eorrectione  were 
not  made,  but  I  do  not  recollect. 

y.  And  it  is  possible  you  did  not?  A.  That,  I  say,  I  can- 
not recollect. 

y,  .Nor  will  you  say  that  in  any  import.ant  particular 
this  speech,  as  published  in  your  paper,  ditrered  from  the 
speech  as  put  in  evidence  here?  A.  1  cannot  point  out  a 
solitary  difTercncc,  because  1  have  not  read  the  speech  as 
put  in  evidenc  '  here,  nor  have  I  road  the  speech  since  tl«3 
ILiornmg  after  it  was  delivered. 

Mr.  BL'TLEH  -I  will  not  trouble  you  any  furthMS 
A  Reporter  on  the  Stand. 

Henry  F.  Ziber,  sworn  and  examined.— Heforo  tho  ex- 
wminationcoiumenced.  the  witness  intimated  to  Mr  Cur- 
tis  tliat  he  w.as  somewhat  ilcaf. 

to^i''-*"l'^ '"'.?•  ■~jy'"*.'V''''*  'V"."  re-iide  in  the  summer  of 
18bb,    when   tho   Piceident   Twit*>d  8t,    Ix>«is?      A.  In   St 
Lo<iis,  .Missouri. 
Q.  What  waa  Ukcu  your  bueiooiw?  A.  Iwoe  tbco  cugi^od 


as  a'hort-handwriterfor the  Jffssmtri iJ«j>w6Ijca7l,  apapet 
publii^hed  in  St.  Louis. 

y.  Hart  vou  anything  to  do  with  milking  a  report  of  tha 
speech  which  the  President  delivered  from  the  balcony  of 
the  Southern  Hotel?  A.  I  made  a  short-hand  report  of  the 
speech,  and  was  iuithorized  to  employ  what  a'tistance  I 
needed;  I  employed  Mr.  Walbririge  to  assist  me;  Mr.  Wal- 
bridge  wrote  oiitthe  speech  for  the  Sunday  morning  Hiu 
puhlican;  I  went  over  the  speech  the  same  afternoon,  and 
made  i-everal  alterations  for  the  Monday  morning  Republv- 
can;  I  made  the  corrections  from  my  own  notes. 

y.  Did  you  make  any  corrections  except  those  which  yaa 
found  were  required  by  your  own  notes?  A.  There  were 
three  or  four  corrections,  which  I  did  not  then  make,  but 
I  marked  them  on  the  proof-nheet  in  the  counting  room. 

y.  With  those  exceptions,  did  you  make  anv  corrections 
except  what  were  called  for  by  vour  own  notes?  A.  Those 
were  called  for  by  my  own  notes,  but  they  were  not  in  fact 
made. 

y.  Were  the  other  corrections  called  for  by  your  notes? 
A,  Ob.  ves,  all  of  theiii 

y.  Have  vou  compared  the  report  which  you  made  and 
which  was'pulili^hed  in  th<-  Repiiblivan,  of  Mondav,  with 
the  report  published  in  the  ht.  Louis  Denii)(rat'>_  A.  I 
mure  particularly  compared  the  report  published  in  the 
Monday  Devwcr'at  \\  ith  the  Sunday  li''. publican. 

y.  You  compared  those  two?    A.  Yea,  there  are  about 
si.vtv  changes. 
Q.  Diffen  nces?    A.  Yea,  sir. 
De^scriblc  the  character  of  tthose  differences. 
Mr.  lUTLKR— I  object  to  his   describing  tho  character; 
let  him  Ktate  the  dilferences. 

Mr.  CCKTIS.— Do  you  want  him  to  repeat  the  si.Kty  dif» 
ferences? 
Mr.  BL'TLER— Certainlv,  if  he  can. 

Mr.  CI'Rl'IS,  to  witness- Have  you  a  memorandum  of 
these  ditTerencPs?    A.  1  have. 
Kead  them,  if  vou  plea-'e. 

Mr.  lUTLER -Before  ho  reads  I  should  like  to  know 
wh 'U  it  was  made. 

Mr.  CUKTIS,  to  witness— When  did  vou  make  this  com- 
pari.-on?    A.  Last  Saturdav.  the  11th  of  April. 

y.  When  did  you  make  the  memorandum?  A.  I  mada 
the  memorandum  on  the  S-indav  foUo.ving. 
Mr.  BITLER-LastSundav?  A.  Yes,  sir. 
Mr.  cruris- y.  Porwhom  did  you  make  the  merao- 
randum?  A.  I  was  brought  here  by  the  managers,  and 
discliarged  after  being  here  twenty-four  davs.  I  had  just 
leturned  to  St.  Louis  when  I  got  a  telegraphic  despatch 
that  I  was  summoned  again  to  appear  before  the  Senate. 
I  then  went  to  the  Rfjniblirnn  office  and  took  the  bound 
files  ol  the  Reinibiican  and  the  bo„nd  tiles  of  the  Demo- 
crat, and,  in  company  with  Mr.  Joseph  Monaghan,  one  of 
the  assintant  editors.'made  a  comparison  of  the  two  pa- 
pers, and  noted  the  dilferences,  and  ciunpared  the  differ- 
ences twice  afterwards,  to  see  that  thev  were  correct; 
that  was  Saturday  la-'t ;  I  started  for  Washington  Sunday 
afternoon,  at  three  o'clock. 

y.  This  paper  which  contains  those  differences,  when 
was  it  made.'    A.  L  i-t  Saturday. 

y.  Was  it  made  at  the  same  time  when  you  made  thb 
comparison,  or  at  different  <timeB?  A.  It  was  made  at  tho 
eauu^  tiuie. 

Mr.  (JL'UTIS— Now,  if  the  honorable  managers  wishes 
to  have  all  these  differences,  you  can  read  them. 

Mr.  HL'TLEK— Stav  a  moment;  any  on  which  you  rely 
we  >visli  to  have  read. 
Mr.  Cl'RTIS— We  rely  upon  all  of  them,  more  or  less. 
Mr.  BUTLER  -Then  all  of  them,  more  or  less,  must  be 
read. 

.Mr.  Cl'RTIS -We  should  prefer,  in  order  to  save  time, 
to  give  specimens  of  the  dilferences,  but  if  you  desire  to 
have  all  read  you  can  have  them  read. 

Mr.  BU'I'LEK-There  is  a  question  b.ack  of  this:  that  te, 
we  have  not  the  standard  of  comparison.  This  witness 
goes  to  the  Jiepiibbctin  oiUce  and  there  takes  a  copy  of  tho 
paper,  hut  we  cannot  tell  w  hetlier  it  w  as  the  true  paper  or 
not,  or  what  edition  it  was;  and  he  compares  it  with  a 
copy  of  the  I>nn'H:rat.  and  having  made  that  comparijoa, 
he  now  proposes  to  put  in  the  result  of  it.  I  do  not  sc.o 
how  that  can  Im-  evidence.  lie  may  state  anything  w  hich 
he  has  any  recoUecti  m  of.  but  to  inakc  tlie  memorandum 
evidence,  and  to  read  the  memorandum,  is  something  I 
never  heard  of.  L<a  me  restate  it.  This  "  itncss  goes  to 
the /ie;<«.<(/i>(in  ofhce  to  get  Xho  Rfi'iibluMH.  What  ifo 
pubbcmi — how  genuine- -^  hat  eilition  it  was,  except  that 
it  was  in  a  bound  volume,  is  not  identilied.  He  takes  the 
y>Tnocraf— of  what  edition  we  do  not  know— and  he  com- 
pares the  two.  He  then  comes  here  and  attempt-  to  put 
ill  the  results  of  a  comiiariaon  made  in  ^vhieh  M'naghan 
held  one  end  of  tho  matter  and  he  held  the  other.  (Jan 
Uiat  be  evidence? 

Mr.  CURTIS— I  want  to  jiflk  the  witness  a  question,  and 
then  I  will  m.ake  an  observation.  To  the  witness— O. 
Who  made  the  report  that  was  in  the  RfpnUican  which 
vou  examined,  and  compared  with  the  report  in  the  Demo- 
'rratt  Witness— Mr.  Walbridge  on  Saturday,  Septem- 
ber 8, 1866 ;  it  was  published  iu  tlic  Sunday  morning  R»- 
liubticnn,  Septemb<>r  9. 

y.  Have  you  looked  at  tho  proceedings  in  this  case  to 
see  whether  that  report  has  lieen  put  iu  evidence?  A..  Tho 
Sunday  RrpiMican  mentions  Mr.  Walbridge  s  testimony, 
in  which  he  states  that  ho  made  one  or  two  simple  eorrco- 
tions  for  the  Mondav  morning  DfTiwrrat. 

y.  Now,  I  wish  to  inir.iire  w  bother  the  report  which  yon 
read  in  the  files  of  the  A'i'7iu'iiu-dJi,  anil  which  vou  com- 
I)ar<-d  vrith  the  report  in  the  Demcrral,  was  the  report 
wbioli  Mr.  Woldrid^o  mado.    A.  Uudoubtodly  it  was. 
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Mr.  CrRTIS— It  is  suggested  by  the  learned  manager, 
Ml-,  rhiif  .Justice— 

.Mr.  isr  ri.i;i;.  interrupting -I  will  .save  you  all  trouble; 
put  ir  ill  as  luiicli  as  you  choose;  I  don't  care  it'  you  leave 
it  nnrend. 

Mr.  (TIITIS— We  siniiily  want  to  have  it  put  in  the  case 
til  -^ive  time,  and  to  have  it  printed. 

Mr.  BUTLElt— There  cannot  be  anything  printed  that 
is  not  road. 

Mr.  (Ji'RTIS— We  understand;  you  wish  to  dispense 
with  tlie  re.iding. 

The  Chief  Justice— Let  it  be  read  if  the   manager   de- 
6ir'-<  it. 
Ml-.  P.rTLER-I  d  1  not  dcMre  it. 

Mr.  EV.\UTS— Is  it  to  go  in  evidence,  Mr.  Chief  Justice, 
or  i^  it  not? 
The  Chief  Justice— Certainlv,  it  in. 
Mr.  I'.LTLEK— Ittnav  go  in  f.ir  all  I  care,  fir. 
Cro  -ixainincd  bv   .Mr.   HL'Tl.Ell-Q.  Ho>v  long    have 
vnii  li;'i-n  troubled    'vith  your  uufortanate    affliction?    A. 
'J'.i  what  do  vou  refer? 

Q.  I  !:n(lt-r!"tand  vuu  are  a  little  deaf :  is  that  so?  A.  I 
hivr  b(cn  sick  a  ereat  part  of  thin  vi-ar,  and  was  coni- 
pi-llid  to  come  here  a  month  ago,  almost  before  I  was 
a)  lo  to  come,  and  I  havo  not  got  well  yet. 

y.  Did  you  hear  my  rinestion— How  long  have  you  been 
deaf,  if  vou  are  deaf  at  ally  A.  I  have  been  deaf  for  the  hut 
two  years. 

Q.  About  what  time  did  it  commence?  A.  I  do  not  re- 
collect. 

Q.  You  know  when  you  became  deaf,  do  you  not?  A. 
I  know  I  was  not  deaf  wlien  you  made  your  St.  Louis 
speech  in  1S66. 

Q.  That  is  a  verv  good  date  to  refer  to,  but  suppose  you 
trv  it  bv  the  almanac?    A.  That  was  in  Octoljer,  1S66. 

0.  How  soon  did  vou  become  deaf  after  that?  A.  Pro- 
baHv  :..b.iut  a  mouth,    (Laughter.) 

Q.  Vuu  are  quite  sure  you  were  not  deaf  at  that  time? 
A.  I  am  i|uite  certain,  because  I  know  I  heard  some  n-- 
inarks  which  the  crowd  made,  and  which  you  did  nut 
h'ar.    (Laughter.) 

Q.  I  have  no  doubt  you  heard  much  better  tlian  I  did, 
but  suppose  we  confine  ourselves  to  this  matter;  you  fa v 
that  about  a  month  alter  that  you  became  deaf?  A.  I'ar- 
tidUv ;  I  recovered  from  tiiat  again  and  took  sick  again. 

Q.  Have  you  your  notes  of  the  Prctideut's  speech?  A- 
Ko,  sir. 

Q.  When  did  vou  see  them  last?  A.  The  last  recollec- 
tion I  have  of  them  was  when  .Mr.  Walbridge  was  sum- 
moned to  give  his  testimimy  before  the  Keconstruction 
Committee  on  the  .New  (Jrlearis  riot'. 

Q.  IJid  you  or  he  then  go  over  that  speech  together?    A. 
We  wentovcr  only  a  part  of  it. 
Q.  The  part  that  referred  to  Xew  Orleans?    A.  Yes. 
Q.  Was  there  anv  material  ditfirence   between  .vou  .and 
hira  when  you  had  your  uote.=  there  tog.-ther,  in  that  part 
of  the  speech?  if  so,  state  \>  hat?    A.   I'here  was. 

Q.  What  was  it?  A.  He  asked  me  to  compare  notes 
with  him. 

Mr.  I'.rTLER— Excuse  me;  lam  not  asking  what  he 
said.  I  am  asking  what  ditference  there  was  betiveen 
that  report  and  his  report  on  that  comparison,  and  what 
th"  material  difference  \\  as? 

.Mr.  K\'.\i;Td-I  submit.  Mr.  Chief  Justice,  that  a."  the 
mana-'cr  has  asked  a  precise  question  what  the  dif?creiu'e 
■n  a-'  in  that  compari.'on.  the  witness  sliould  be  permitted  to 
state  wliat  it  was  and  how  it  arose. 

Mr.  BITLEIJ— I  have   not   a^ked   anv  difTercuce  that 
arose  between  the  witness  and  Mr.  W.albridge.    Far  be  it 
from   me  to  go  into  that.     I  have   a-kid  what    ditference 
there  was  between  Uie  ri'p'irts   of  tin-  speech. 
Mr.  CI'RTIS— As  it  aiirean-d  frnm  that  comparison? 
Mr,  BITLER-As  found  at  that  time. 
Witness-I  was  going  on  to  answer,  and  if  the  gentleman 
■will  have  patience  a  few  moments  I  will  answer. 

The  Chief  Justice— The  witness  will  confine  himself  en- 
tindv  to  wh.at  is  asked  and  make  no  remarks. 

Witness— We  proceeded  to  compare  the  speech  relating 
to  the  New  Orleans  riots :  .Mr.  Walbridge  read  over  his 
notes,  and  I  louked  over  mine;  when  he  came  to  this  pa:<- 
sage,  "When  ynu  read  tin;  speeches  that  were  made  or 
packed  up  the  facts  vou  will  find  the  speeches  were  mad'-," 
I  called  Mr.  Walbrid^e's  attention  to  those  words  qualify- 
ing tlie  sentence,  "If  the  ficts  are  as  stated;"  he  replied  to 
nic,  ''Oh.  .vou  are  mistaken;  I  know  I  am  right,"  and  he 
•went  on;  as  he  was  summoned  to  swear  to  hi-;  notes  and 
not  to  mine,  I  did  not  argue  the  question  further,  but  let 
him  go  on. 

Y.  What  other  difference  were  there?  A.  In  tho  New 
Crle.ans  matter? 

Mr.  UL'TLEK— Yes.  Witness— The  President  referred 
to  the  Convention  which  had  been  called  in  New  Orleans 
and  which  was  extinct  by  reason  of  its  power  having  ex- 
pired; the  words,  "b.v  reason  of  its  power  having  ex- 
pired," were  in  my  report  and  were  not  in  Mr.  Wal- 
Dridgi-'s. 

Q.  Was  there  anv  other  difference?  A.  No  other;  Mr.  Wal- 
bridg.!  proceeded  with  his  report  of  the  matter  with  nfer- 
euce  to  the  New  Orleans  riots;  the  latter  part  of  tlie  re 
port  was  not  compared  at  all  nor  was  the  first  part. 

Q.  H.ave  j'ou  the  report  as  it  appeared  in  the  liejiublican 
of  Monday  before  you?    A.  I  have. 

Q.  Let  me  read  a  fe^v  sentences,  and'tell  me  how  many 
error?  there  are  in  this  that  was  put  in  evidence  here  ?— 
"Fellow  citizens,  of  i*t.  Louis: -In  being  introduced  to 
vou,  to-night,  it  is  not  for  the  purpose  of  making  a  speech, 
it  is  true  lam  proud  to mcettso  many  of  my  f.-llow  citi- 
zens here  on  this  occasion,  and  under  the  favorable  circum- 
Btances that  X  do."    Cry— "How  about  British  subjects?" 


"  We  will  attend  to  John  Bui  after  a  while,  so  far  as  th.at 
is  concerned.  (Laughter   and  cheers.)  I  b.-ive  just  stated 
that  I  wan  n-it  here  for  the  purpose  of  making  a  speech." 
Witness,  interrupting- The  President  said,  "I  am  not 

Mr.  BUTLER- Q.  Then  the  difference  is  between  the 
word  "was"  and  the  word  "am?"  Do  you  know  that 
the  President  used  the  word  "am,"  instead  of  "waj:" 
A.  Of  course  I  do.  ,    . 

.Mr.  BfTLER,  continuing  to  read-"But  after  being  m- 
troduced,  siuiplv  to  tender  my  cordial  th-xnks  for  the  ^vcl- 
come  vou  have  given  me  in  your  midst"— (a  voice,  "Ten 
thousand  welcomes!"— hurrahs  and  cheers)— Thank  you, 
fir,  1  "  ish  it  wa-<  in  my  power  to  address  yon  under  fa- 
vorable eiri-uoistances  upon  iome  of  the  questions  that 
agitate  and  distract  the  pu'lic  mind  at  this  time," 

Witnes.",  interrupting— The  word  was  "which  agitate, 

.Mr.  BT'TLER,  continuing  to  read— "Questions  that  have 
gro  vnout  of  a  lierv  ordeni  we  have  just  passed  through, 
anduhih  I  think  as  important  as  those  we  have  just 
passed  by.  Ttie  time  has  come  when  it  seems  to  me  that 
all  ought  to  be  prepared  f'-r  peac<-.  The  Rebellion  being 
puppi<-s-ed.  and  the  shedding  of  blood  being  storpi'd.  tiie 
SMcri;ice  of  life  being  suspended  ami  stayed,  it  fiel•m^^  that 
the  time  has  arrived  when  we  should  ha.  e  p -ner,  when 
tlie  bleeding  arteries  should  be  tied  up.  (A  voice— "New 
Urioans.'  'Go  on.')"  Q.  So  far  all  is  ri^ht  except  the  two 
corrcctiims  vou  have  made?  A.  Yes,  sir;  I  wish  to  make 
a  eorreetiori  at  the  New  Orleans  part. 

Mr.  BLl'LER-Q.  Why  should  you  wish  anythmg 
ah'Ut  it? 

Witness— You  were  proceeding  to  make  a  correction, 
and  "  hen  vou  came  to  the  New  Orleans  part  vou  stopped. 

.Mr.  lU'T'LER-I  will  take  this  portion  of  the  speech:- 
"J'ldas,  Judas  I»cariot,  .Iiidas.    '1  here  was  a  Judas  once." 

Witness  interrupting— Tiiere  is  one  Judas  too  much 
thi-re.    (Laughter).  

.Mr.  Bri'Ll-:R— Q.  Y'ou  are  sure  that  he  did  notspeaK 
Jiidaa  four  tioies?    A.  Ye^,  sir. 

Q.  How  many  times  did  he  speak  Judas?  A.  Three 
times.  ,         .     . 

Witness  to  Mr.  Butler-In  the  report  that  is  m  evi- 
dence, those  words  are  italicised,  are  they  not,  and 
stretched  out?  „    , 

Mr.  BITLER— Two  of  the  Judases  are  spelled  with 
flu-  la«t  .syllable,  a-a-s;  do  vou  mean  to  say  that  the  Presi- 
dent sp..ke  that  part  with  emphasis?  A.  I  mean  to  say- 
that  he  did  not  speak  them  in  that  way. 

Mr.  BL  IT.KR  (continuing  to  read)— "There  was  a  Judas 
once :  one  of  the  twelve  Apostles ;  oh  I  yee.  and  these  twelve 
Apostles  had  a  Chri«t.  (A  voice— .-Vnd  a  .Moses  too.  Great 
lau-.:hter)  The  twelve  Apostles  had  a  Christ,  and  he  could 
pot  h:ivc  had  a  .Tiidas  unless  he  had  had  twelve  Apostles." 
So  far  it  is  rifht  ?    A.  Ye-' ;  notVtrotched  out. 

Mr.  liLTLKR— Yes,  sir.  stretched  out.  Is  there  any 
other  question  vou  wouhl  like  to  ask  uk-  ?    (Laughter.) 

Now,  sir,  will  you  attend  to  your  business,  and  say  what 
diriereuces  there  are?  „.    .  j. 

(  ontinuing  to  read— "The  twelve  Apostles  had  a  Christ, 
and  he  could  not  have  had  a  Judas  unless  he  had  twelve 
\i>Hsfl<-8.  If  I  have  plaved  the  -ludas  who  has  been  my 
('hri^t  that  I  have  pbivcd  tho  Judas  with?  Was  it  Thad. 
Stevens?  \vifc<  it  Weiuh-ll  I'liillips?  Was  it  Ch.arles  Sum- 
ner? (Hisses  and  cheers.)  .\re  these  the  nieu  that  Eet  up 
and  compare  themselves  with  the  Savior  of  men."? 

Witney's— The  word  "that"  should  be  "who." 

Mr.  Bl'TLElt— Q.  Is  that  a  fair  specimen  of  the  sixty 
coi  ivctions  you  have  made?  A.  There  arc  tour  in  the  next 
three  lines.  .  ^  . 

.Mr.  lU^TLER— Q.  Answer  the  question;  is  that  a  fair 
specimen  of  the  sixtv  corrections? 

.Mr.  i;V.\R  rS-Mr.  Chief  Jii.-tice:— I  suppose  tho  correc- 
tions, the  whole  of  which  are  put  in  evidence,  will  show 
all  this.  .        ,         . 

.Mr.  BC TLER— I  am  cross-examining  the  witness,  and  I 
prefer  that  the  witness  shall  not  be  iiL-^tructed. 

.Mr.  i;VAR  I'S— It  is  not  instructing  the  witness.  We 
thought  it  would  save  time  by  putting  iu  the  memoran- 
dum; whether  thi"  is  a  fair  specimen  or  not  as  comp.ared 
Mith  the  whole  paper,  will  appear  from  a   comparison   by 

tilec-nlirf. 

.Mr.  lil'TLER— I  am  testing  the  witness'  credibility,  and 
1  do  not  care  to  have  him  in.striicted. 

The  Chief  .lustice— If  the  question  is  objected  to  the 
honorable  manager  will  please  put  it  in  writing. 

Mr.  1-:\'ARI'S  It  is  not  a  question  of  credibilit.v;  it  is  a 
matter  of  judgimmt  between  the  tuo  papers,  whether  one 
correction  is  a  fair  siiecimen  'if  all? 

Mr.  I!f  I'LER  to  the  witness— I  ask  whether  the  eorrec 
tions  you  have  made  in  answer  to  my  questions  are  of  the 
same  average  character  as  the  other  sixty  corrections? 

Mr.  EVARIS.— We  object  to  the  (jtiestion.  It  requires 
a  re-examination  of  the  whole  subject. 

Mr.  BUTLER- Well,  I  will  pa.<8  from  that  rather  than 
take  up  the  time.  Mr.  Witness,  you  told  us  that  in  the 
next  three  lines  there  were  correriious.  I  will  read  the 
next  four  lines.  "In  the  davs  when  there  ware  twelve 
Anostles,  and  when  there  ware  a  Christ,  while  there  ware 
Judases  there  ware  unbelievers  too.  Y.as,  while  there 
were  Judases  there  were  unbelievers -(Voici-s.  -hear. 
"  Three  groans  for  Fletcher.'  Yee.  oh  yee,  unbelievers  in 
Christ."  ,         

Witness— The  word  "were"  i.s  spelled  four  times  "ware," 
and  the  fir.'t  time  it  slionld  be  "was." 

-Mr.  BL'TLER— Q.  T'hen  your  corrections  are  all  on 
qnestionsof  pronunciation  and  grammar?  A.  Iho  Pre- 
sident did  not  use  those  words. 

y.  You  s.ay  the  President  did  not  pronounce  the  word 
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"rrere"  broadlv,  as  is  sometimes  the  Southern  fashion? 
A   i  fav  he  did  not  ii=e  the  word  as  used  lu  that  paper 

b  Did  he  not  ppeuk  broadlv  the  word  '■<;  ere"  "hen  he 
need  it^?    A.  Not  Jo  that  it  could  not  be  distm;i.whed  from 

"o*  Then  it  is  a  queption  of  how  yon  spell  and  prononnce 
that  vou  corrected?    A.  The  tone  of  voice  could   not  be 

'^rA'^djm??hi^k   that  "were"   better  represents  hie 

"^q!  Althmuih  it'c«nnot  be  represented  in  print?    A,  Yes 
O    \oiv  Fir.  «itli   tlie   exception  of  corrections  in  pro- 
mmciation  and  in  qrammar,  is  there  anv  correction  of  the 
?e]"  .  t  as  printed  in  the^  Demncrat  on   ^londay  compared 
w  til  t!i.-  lepoit  of  the  Repubbcant    A.  Of  what  da\  ? 

Mr  IJITLF.U-The  H'p'Mimn  of  Sunday  or  Monday?  I 
rene'it  "ith  the  exception  of  corrections  in  grammar  and 
Dunot  Mition,  i<  then-  anv  other  correction  in  siib.^tance  be- 
tu-cen  the  t«o  reports  as  printed  that  moi^ning  between 
the  Monday  iJeptifjiican  and  the  Moudav  X»er)M>o-a«?    A. 

^  Q '  Wiiat  are  thev?  A.  One  is :-"Let  the  government  be 
restored;  I  have  hiliored  for  it;  I  am  for  itnovv.  the 
Tvoi-d^,  "lamforitnov."  are  omifedm  the.  Democrat, 
and  there  is  a  change  in  the  punctuation  in  the  cominence- 
nient  of  the  next  sentence.  . 

O  What  el?e  is  there?  A.  Speaking  of  the  neutrality 
lavr'  he  hhv^  "I  am  sworn  to  suopo-t  the  (,onetitiition, 
and  to  execute  the  laws."  Some  cried  out,  "Why  did  you 
not  do  it?"  He  answered.  "The  law  was  executed ;  the 
law  wa^  executed."  These  wo:d=,  "Why  did  yon  not  ao 
it?"  and  "The  la\v  was  executed''  are  omitted  m  the  Ue- 

Q  What  else,  in  substance,  is  omitted?  A.  I  do  not 
know  that  I  can  point  out  any  other  without   the  meino- 

'q  I'se  the  memor.andum.  and  point  out  any  difference 
in  substance— not  grammar,  not  puuctuation.  not  pronun- 
ciation The  witness,  after  examining  the  memorandum. 
Ptated  that  in  one  sentence  the  word  "s.acrifice  'was  used 
in  the  Demor-raVs  report,  the  proper  -v^ird  being    pat"ed. 

Mr.  BUTLER  to  the  witness— Well,  I  will  not  trouble 
you  i^unher. 

Witne>s— I  will  point  out  more. 

Mr.  BUTLEK-That  is  all.  sir. 

Novel  Evidence. 

Mr  CURTIS— We  offer  in  evidence  this  document.  It 
is  the  commission  issued  by  Pre-ident  Adams  to  aeneral 
Washington,  constituting  hira  Lieutenant-General  of  the 
Armvof  the  United  States.  The  purpose  is  to  show  the 
form"  in  which  commissious  were  issued  at  that  d.ay  to 
militarv  olhcers.  It  is  the  most  conspicuous  instance  m 
our  bistorv  as  regards  the  practice.  . 

Mr  BUtLEU— There  were  two  appointments  to  (rene- 
ral  Wasliinpton.  Was  this  the  one  accepted  by  him,  or 
the  one  rejected?  ,    .    .     ^^  x     n 

-Mr.  EVAKTS— We  understand  it  is  the   one  actually 
igsned  10  him. 
Mr.  BUTLER— And  .accepted? 
Mr  EV.AK TS— We  understand  eo. 
Mr.  BUTLER— We  have  no  objections. 
Tire  paper  was  read.  x  j.         ^^     tv 

Mr.  CURTIS— AVe  next  offer  a  document  from  the  De- 
partment of  the  Interior,  showing  removals  of  Superin- 
tendents of  Indian  Affairs.  Indian  Agents,  land  otticers, 
receivers  of  public  moneys,  surveyor-generals,  and  certain 
miscellaneous  otlicers.  It  shows  the  date  of  the  removal, 
and  of  the  name  of  the  ofiieer  and  the  offices  held ;  and  it 
also  contains  meiiiorauda,  showing  whether  removed  dur- 
ing the  rece-.s.  or  diring  the  session  of  the  Senate. 

Mr.  BUTLER— Mr.  President.  I  have  one  objection  to 
thi  s  species  of  e\idence  without  anybody  being  h'M-e  to 
testifv  to  it ;  and  that  is  this:-!  have  learned  that  in  the 
case  of  the  Treasury  Department,  which  I  alio ivc J  to  go 
in  without  objection,  there  are  other  case^  not  reported 
■where  the  power  was  refused  to  be  exercised,  and  I  d)  not 
know  whether  it  is  so  in  the  Interior  Department  or  not; 
but  most  of  those  examined  by  us  are  simply  under  the 
law,  fixing  their  tenure  during  the  pleasure  of  the  Presi- 
dent for  the  time  being,  and  some  of  them  are  inferior  offi- 
cers originally  made  by  the  War  Department,  but  if  the 
counsel  for  the  President  thinks  the3-  have  any  bearing, 
we  have  no  oljjection. 

Mr.  OUKTIS  said  he  had  not  had  an  opportunity  to  ex- 
amine them  minutely,  but  he  understood  a  large  number 
of  them  held  othce  under  a  fixed   tenure.    It  might  be  a 
matter  of  argument  hereafter. 
,      Jlr.  P.UTLRR— What  class  of  officers  do  you  speak  of? 
Mr.  CURTIS- Receiver  of  Public  Moneys  is  one  of  the 
classes. 
SenatorJOHNsOM— Whatis  the  first  date  of  removal? 
Mr.  CURTIS-I  think  they  extend  through   the  whole 
period  of  the  existence  of  that  department.    I  do  not  mean 
the  date  when  the  department  was  established,  but  I  think 
they  run  through  the  whole  of  it. 

Evidence  by  F.  W.  Seward. 

Frederick  W.  Seward  sworn  on  behalf  of  respondent, 
e:;ainined  bv  Mr.  Curtis. 

Mr.  CURTIS— .Mr.  Seward,  will  you  please  to  state  the 
otnce  you  hold  under  the  government?  A.  Assistant  Sccre- 
tarv  of  State. 

Q.  How  long  have  you  held  that  office?  A.  Since  March, 
1861. 

Q.  In  whose  charge  in  that  department  is  the  subject  of 
conriular  and  vice  consular  appoiutments?  A.  Under  my 
charee. 

A.  I'lease  to  state  the  practice  of  making  appoiatme  nt 


of  vice  consuls  in  the  case  of  death,  resignation,  incapacity 
or  absence  of  consuls,  usuallv  consuls? 
Mr.  BU  I'LER- 1»  not  that  regulated  by  law? 
Mr.  t'URl'IS— Tluat  is  a  matter  of  argument ;  we  thiiiK 
it  is. 
.Mr.  BUTLER-So  do  we. 

Mr.  CURTIS-I  want  to  show  the  practice  nnder  the 
law,  just  as  we  have  done  in  othercases.  1  have  the  docu- 
ment here,  but  it  requires  some  explanation  to  make  it  in- 
telligible to  tlie  witness.  When  a  vacancy  haa  not  Ix^en 
foreseen,  the  consul  nominates  a  vice  consul  who  enters 
upon  the  discharge  of  his  duties  at  once,  at  the  time  the 
nomination  is  sent  to  the  Department  of  State.  The  de- 
partment  approves  or  disapproves  of  the  nomination,  m 
case  the  vacanev  hao  not  been  foreseen.  If  the  consul  is 
dead,  absent,  sick,  or  unable  to  discbarge  the  diiti"S, 
then  the  minister  of  the  eountrv  mav  make  a  nomina- 
tion to  the  Department  of  State,  or  if  no  minister,  the 
naval  commander  not  unfrer|uentlv  makes  a  nouiinati  .a 
and  sends  it  to  the  Department  of  State,  .and  the  vie« 
consul  so  designated  .acts  until  the  department  approve 
or  disapprove.  In  other  cases  the  department  has  often 
designated  a  vice  consul  without  any  previous  nomina- 
tion from  either  consul,  minister,  or  nav.al  commander, 
and  he  enters  upon  the  discharge  of  his  duties  in  the  same 
manner.  .        ,„     .    „ 

Q.  How  is  he  authorized  or  commissioned?  X.  He  re- 
ceives the  certificate  of  his  appointment,  signed  by  the 
Seeret.arv  of  State.  .     .    „ 

Q.  Painniugfor  a  definite  period,  or  how?  A.  Running 
subject  to  the  restrictions  provided  by  law. 

6.  Is  this  appointment  of  vice  consul  made  temporarily 
to  fill  a  vacanev.  or  how  otlierwise?  A.  It  is  made  to  till 
the  office  diirih?  the  period  which  elapses  between  the 
time  it  takes  for  the  intormati.in  to  reach  the  department 
and  a  successor  to  be  appointed. 

Q.  That  is.  for  a  succeeding  consul  to  be  appointed?  A. 
Yes;  sometimes  weeks  or  months  may  elapse  before  a 
uewlv-appoiuted  successor  can  reach  this  place. 

Q.  It  is  then  in  its  character  an  ad  interim  appointment 
to  fill  the  vacancy?    A.  Yes,  fir. 

Mr.  BUTLER— Is  there  anything  said  in  the  commis- 
sions about  their  being  od  mtivm,  or  in  the  letter  or  ap- 
pointment? ^   ^.     ,    . 

Witness— The  letter  of  appointments  say,  "subject  to 
the  conditions  made  hv  law." 
Q.  Is  that  the  onlv  limitation  there  is?    A.  Yes,  sir. 
Q.  Are  not  the  appointun  uts  made  under  the   fifteenth 
section  of  the  act  of  August  11,  1855?  A.  August  18.  isn't  it? 
Mr.  BUTLER— I  think  you  are  right,   sir;  August  18, 

Witness-I  think  the  act  of  l«.5i5  does  not  create  the 
office  or  give  the  power  of  appointment,  but  it  recog- 
nizes the  office  as  .already  in  existence,  and  the  power  as 
alreadv  in  the  President. 

Mr  Bt'TLER-We  will  see  th.at  in  a  moment,  sir. 

Mr.  BUTLER  read  from  11  Statutes  at  Large,  sections 
14  and  15.     He  continued  :— 

Q-  Now.  sir.  have  they  ever,  in  the  State  Department, 
undertaken  to  make  a  vice  consul  against  the  provisions  of 
this  act?     i.  I  am  not  aware  that  they  ever  have. 

Q.  Nor  ever  attempted  to  do  it?  A.  No,  sir ;  not  that  I 
am  aware  of.  ,  „     . 

Mr.  CURTIS— I  now  offer  from  the  Department  of  State, 
this  document,  which  contains  a  li't  of  the  consular  oth- 
cers  appointed  during  the  session  of  the  Senate,  when  va- 
cancies existed  at  the  time  such  .appointments  were  made. 
The  earliest  insfjince  w.a»  in  1803,  and  they  come  down  to 
about  18<)2.  if  I  remember  right. 

Mr.  BOUTWELL— I  wish  to  call  the  counsel  for  the  re- 
spondent to  the  fact  that  it  does  not  appear,  from  these 
papers  that  these  v.acancies  happened  during  the  recess  of 
the  Senate.  It  merely  states  that  they  were  filled  during 
the  session  of  the  Senate. 

Mr.  CURTIS— It  does  not  appear  when  the  v.acancie8 
happened.  The  purpose  is  to  show  that  these  temporary 
appointments  were  made  to  fill  vacancies  during  the  ses- 
sion of  the  Senate.  »  »  «  •  I  give  notice  that  we  pro- 
pose to  consider  these  as  cases  happening  during  the  recess 
of  the  Senate. 
Mr.  EVAKTS— During  the  session. 
Mr.  BOUTWELL— We  don't  know  anything  about  that. 

Mr.  EV.-VRTS- The  certificate  is  to  that  effect,  filed 
during  the  session  of  the  Senate. 

Mr.  BOUTWELL- We  do  not  object  to  the  paper.  I 
only  give  notice  how  we  propose  to  consider  it. 

Testimony  of  Gideon  Welles. 

Gideon  AVelles.  sworn  on  behalf  of  the  respondent. 
Examined  bv  .Mr.  EVARTS.  ^     ^.        .     . 

Q.  Mr.  Welles,  you  are  now  Secretary  of  the  >avy?    A. 

Q.'  At' what  time,  and  from  whom  did  vou  receive  that 
appointment?  A.  I  was  appunted  in  March,  l^iil,  by 
President  Lincoln,  and  have  held  the  office  continually 
until  now  from  th.at  date. 

Q.  Do  vou  remember  on  the  21st  of  Febniarv-  last  yous 
attention  being  drawn  to  some  movements  of  troops  or 
military  officers?  A.  On  the  evening  of  the  2lst  of  Febru- 
ary ray  attention  was  called  to  some  movements  that  were 
made  then. 

Q.  How  was  that  brought  to  your  attention?  A.  My  sob 
brought  them  to  mv  attention.  He  had  l>een  attending  a 
partv,  when  an  order  came  requiring  all  officers  under  the 
command  of  General  Emory  to  report  forthwith  to  hcad- 
quarterH. 

Q.  Did  you,  in  consemience  of  that  Kcek  to  have  an  in- 
terview with  the  Freaiacnt  of  the  United   States?    A.  I 
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requested  my  son  to  go  over  that  evening  or  the  following 
dav. 

Mr.  Bl'TLER— Stop  a  moment 

Mr.  EV'ARTS— You  atteinptod  to  find  a  messenger  at 
tluit  time?  A.  I  did.  On  Saturdaj".  the  22d.  I  went  myself 
al)n'ituoon  to  see  the.;  President  on  this  subject;  1  told  him 
■\Th;it  1  liad  lieard.  and  asked  him  wliat  he  meant. 

Mr- BUTLER— We  object  to  that  conversation,  and  he- 
fore  ne  go  to  the  objection,  I  would  ask  tlie  witness  to  fix 
the  time  a  little  more  carenilb'. 

Witness—. \bout  12  o'clock  on  the  22d  of  Fehruary. 

Q.  How  cloee  to  12 ;  before  or  after?  A.  1  should  think  it 
■n-as  a  little  before  12;  I  will  svate  a  circumstance  or  two; 
the  .Attomev-Cxcneial  was  there  when  I  went  in,  and 
wliile  I  was  tl)ere  the  nomination  of  Mr.  Ewiug  was  made 
as  Secretarv  of  War,  and  was  delivered  to  tlie  Private  Se- 
crotarv  to  lie  carried  to  the  Capitol. 

Mr.  ftr  ILER- Stop  a  moment. 

^Ir.  EVARTS— It  is  not  the  time  for  cross-examination 
now. 

.Vlf.  i^rTLER— It  is  in  order  to  ascertain  whether  it  is 
adniissirjle. 

Mr.  EV.VRTS— It  is  quite  immaterial. 

Sir.  BUTLER  to  witness— You  think  it  was  very  near 
tv  five!'    A.  About  twelve  o'clock. 

Q.  Cor.ld  it  have  bi.'cn  as  early  aa  half-past  eleven?  A, 
No,  sir.  I  dou't  think  it  was. 

Q.  Between  that  time  and  half-past  twelve  sometime? 
A.  Yes.  ■.U: 

Mr.  E^^\RTS.— Whafpassed  between  you  and  the  Presi- 
dent after  vou  had  uiade  that  statement  to  hhn  with  re- 
ference to  that  coram uuication? 

M;-.  BUTLV^R  asked  to  have  the  question  put  in  writing, 
which  was  done. 

Mr.  EVAR IS.— I  will  state  that  this  evidence  is  offered 
in  reference  to  the  article  that  relates  to  the  conversation 
between  the  President  and  General  Euiory. 

.Mr.  Bl'TLER— That  is  precisely  as  we  understand  it; 
but  we  also  understand  the  fact  to  be  that  Gen.  Emory  was 
Bent  for  before  Mr.  AW-lb'S  appeared  on  the  scene.  I  am 
ir>tnicted  by  mv  ass^ociates  to  sav  that  we  are  endeavor- 
ing to  get  the  matter  settled  that  General  Emory  received 
a  note  to  come  to  the  President  at  ten  o'clock  in  tlie  un.rn. 
inp.  That  he  got  there  before  the  Secretary  of  the  Navy 
we  cannot  at  this  moment  ascert;iin.  but  it  does  not  appear 
th:it  this  conversation  was  before  Emory  was  sent  for. 

Mr.  EVARTS— That  is  a  matter  of  proof  which  is  to  be 
cmsidered  when  it  i.s  all  in,  as  to  which  is  right  on  our 
gid^',  and  which  on  theirs. 

Mr.  BUTLER— The  proof  of  what  was  said  in  the  con- 
versation is  not  to  be  considered  as  proof  of  which  was 
right  on  the  facts,  for  I  suppose  mv  learned  opponent 
would  not  claim  that  if  this  was  after  Emory  came  there 
thev  could  put  in  the  testimony. 

The  (Jliief  .Justice  considered  the  evidence  competent, 
and  no  Sen.ator  rai^^ins  a  question  it  was  admitted. 

The  question  «  as  again  read. 

Witness— I  cannot  repeat  the  words;  I  should  think  the 
wordii  of  the  President  were,  "I  don't  know  ^^  hat  Emory 
means,'"  or  "I  don't  know  what  Emory  is  about ;"  I  re- 
marked that  I  thought  he  ought  to  know  that  when  he 
waj  sending  for  his  officers  at  snch  a  time  it  must  bo  for 
some  reason;  he  hesitated  somewhat;  we  had  a  little  con- 
versation ;  I  think  he  said  he  would  send  for  him;  either 
that,  or  that  he  would  send  and  inquire  into  it ;  I  think  he 
said  he  would  send  for  him. 

.Mr.  EVARTS— Q.  I  will  call  your  attention  to  the  Slst 
of  February,  at  the  time  of  the  close  of  the  Cabinet  meet- 
ing that  day,  at  what  hour  was  the  Cabinet  meeting  held 
on  that  day,  Friday?  A.  At  twelve  o'clock,  the  regular 
Iiour. 

Q.  That  is  the  usual  hour,  and  that  is  the  usual  day  of 
the  Cabinet  meeting?    A.  Yes,  sir. 

Q.  Did  vou  at  that  time  have  »ny  interview  with  the 
President  of  the  United  States  at  Avhich  the  subject  of  Mr. 
Stanton's  removal  was  mentioned?  Answer,  yes  or  no? 
A.  I  did  . 

Q.  At  ahout  what  hour  of  the  day  was  that?  A.  About 
two  o'clock. 

Q.  Had  you  up  tj  that  time  heard  of  the  removal  of  Mr. 
Stanton?     .\.  I  Iiad  not;  I  was  tc^ld  before  I  left. 

Q.  And  after  the  Cabinet  meeting  was  closed  this  inter- 
view took  place,  at  which  this  subject  was  mentioned? 
A.  The  Pre-ideut  remarked— 

Q.  Xo  matter;  state  w  hether  it  was?    A.  It  was. 

Q.  What  p.assed  between  you  and  the  President  at  that 
time? 

Mr.  BUTLER  objected. 

On  motion,  the  Senate  here  took  a  recess  of  fifteen  mi- 
nutes, after  which  the  cross-e.\aininatioa  of  Secretary 
Welh-s  was  contiinied  by  Mr.  EVARTS. 

Q.  Hid  the  Pre.-ident  make  any  communication  to  j'on 
on  this  ocea-ion  concerning  the  removal  of  Mr.  Stanton — 
yes  or  no?     A.  Ye.^;hcdid. 

Q.  Was  this  before  this  CJabinet  meeting  had  broken  up, 
or  at  what  step  of  your  meeting  was  it?  A.  We  had  got 
throiigb  with  our  depai-tmental  business,  and  were  about 
separatiutr.  when  the  ['resident  remarKcd  — 

JU.  I'.WVU  IS,  iuterruptiug^Q.  Who  were  present?  A. 
lbolii'\c  all  were  present,  unless  it  was  Mr.  Stanton. 

Mr.  I'.\".\RTS— Now,  I  oti'er  to  prove  that  on  this  occa- 
sion the  President  communicated  to  Mr.  Welles  and  the 
other  members  of  the  Cabinet,  before  the  meeting  broke 
up.  that  he  had  removed  Mr.  Stanton  and  appointed 
General  Thomas  Secretarv  of  War  a'/  inU'rim,  and  tiiat 
upon  the  inquiry  by  .Mr.  Welles  whether  (General  I'lioniaB 
wjis  in  posses^^ion  of  the  office,  the  President  replied  that 
he  "as;  and,  upon  further  question  of  Mr.  Welles 
whether  Mr.   Stanton  acquiesced,  the   Pre'ideut   replied 


that  he  did ;   all  that  he  required  was  time  to  remove    his 
papers. 

Mr.  BUTLER— 1  want  to  call  the  attention  of  the  coun- 
sel to  this  question:— "1  understand  Mr.  Welles  that  it  was 
after  the  Cabinet  meetiug  broke  up." 

Mr.  EVARTS— No;  I  have  put  that  according  to  the 
fact,  that  it  was  when  they  had  got  through  with  what 
he  calls  their  department  business,  and  before  the  act  of 
breaking  up,  that  the  President  made  that  communi- 
caticm. 

Mr.  BUTLER  objected  that  it  could  not  be  evidence.  He 
said  it  was  now  made  certain  that  this  act  was  done  with- 
out any  consultation  of  hLs  Cabinet  by  the  President 
'either  verballv  or  otherwise.  The  President  had  no  riaht 
to  consult  his"  Cabinet  except  by  the  cfinstitutional  me- 
thod. Jeffer.son  had  taken  the  same  view  on  this  questi m 
which  he  (Mr.  Butler)  had  heretofore  taken  before  the  Se- 
nate. The  Constitution,  for  good  purnoes,  required  the 
President  when  he  wished  the  advice  of  his  Cabinet  to  ask 
it  in  writing,  so  that  it  could  appear  for  all  time  what  that 
ad>  ice  was. 

That  was  because  there  had  been  attempts  made  on  the 
various  trials  of  impeiicbment  of  members  of  the  Cabinet, 
to  put  in  the  fact  of  the  advice,  by  order  of  the  Kins,  to 
the  Cabinet,  or  the  advice  ^if  tlie  various  members  of  the 
Cabinet  to  each  other.  That  was  exploded  in  the  Earl  of 
Diiubury's  case.  That  question  had  been  settled  then,  so 
that  it  might  not  arise  thereafter.  He  was  glad  to  learn 
that  the  President  was  solelv  responsible,  and  acted  upon 
his  sole  respon-ibilitv,  without  the  advice  of  bis  Cabinet. 
Could  the  President  then,  by  his  narration  of  what  he  had 
done,  and  what  he  had  intended  to  do,  defend  himself 
before  this  tribunal  for  the  consequences  of  his  acts? 

It  was  exaetlv  the  same  que.-tion  .almost  unauiuionsly 
decided  ye.sterdav  in  the  case  of  Mr.  Perrine  and  Mr. 
Selye.  where  a  conversation  a  few  minutes  earlier  or  later, 
was  ruled  out.  This  was  not  an  attempt  to  take  the  ad- 
vice of  Mr.  Welh's,  but  to  inform  him  and  the  rest  of  the 
Cabinet  of  what  had  been  done,  and  that  after  the  Cabinet 
meeting,  while  the.v  were  talking  together  as  any  other 
citizens  might  do,  "it  would  be  as  if  a  question  shoiH 
be  attempted  to  be  put  into  this  case  after  the  court  ad- 
journed. 

Mr.  EV.\RTS  denied  that  the  witness  had  said  anything 
to  show  that  the  act  of  removal  or  appointment  took  pl.ice 
without  previous  advice  by  the  Cabinet.  However  that 
fact  appeared,  the  fact  was  that  Mr.  Welles  had  not  then 
heard  of  the  fact  that  had  taken  place.  The  managers  had, 
perhaps,  not  heard  what  tlu;  witness  said,  but  the  fact 
stood  that  in  a  Cabinet  meeting  on  Friday.the  2l8t  of 
February,  when  the  routine  business  of  the  ditterent  de- 
partments was  over,  or  when  it  was  in  order  tor  the  Presi- 
dent to  communicate  to  his  Cabinet  ivhafever  he  designed 
to  lays  before  them,  the  President  did  communicate  this 
fact. 

Here  they  got  rid  of  the  suggestion  that  it  was  a  mere 
communication  to  a  casual  visitor,  which  was  the  argu- 
ment in  the  case  of  Perrin  and  Selye,  Here  it  was  got  in, 
and,  beinu  in.  tliev  were  entitled  to  have  it  brought  in  as  a 
part  of  the  ce.s  i/csfii'  in  it-  sense  as  a  "governmental  act" 
with  all  tlie  benelit  that  came  from  it,  as  to  the  intent  of 
the  President  to  place  the  office  in  a  proper  condition  for 
public  service,  and  as  aunounced  by  him  to  General  Sher- 
man, the  preceding  .Janiiarv.  It  negatived  the  idea  that 
the  President  was  responsible  for  the  statements  of  Gene- 
ral Thomas  to  Wilkeson  or  Burleigh,  and  presented  the 
matter  in  its  true  light  as  a  peaceful  movement  of  the 
President  of  the  United  States. 

Mr.  (;U1MTS  wished  it  to  be  remembered  that  they  did 
not  base  their  argument  tli.at  this  was  admissible  upon  the 
ground  that  it  was  advice  from  the  Cabinet  to  the  Presi- 
dent, but  because  it  was  an  official  act,  done  by  the  Presi- 
dent himselt,  in  a  proper  manner,  Ihe  subject  matter  of 
the  information  being  such  as  tlie3'  were  all  Interested  in, 
though  somewhat  in  advance  of  the  question  which  must 
presently  arise,  he  would  ti>ke  up  the  matter  of  the  ad- 
vice and  opinions  of  the  Cabinet  otlicers  referred  to  by  the 
manager. 

Mr.  CURTIS  then  quoted  the  i-Vdcra^fsf,  and  other  au- 
thorities on  the  subject,  to  show  that  from  the  time  of 
Jeftersou  down  to  the  present  d.ay  the  Cabinet  had  acted 
and  voted  as  a  council,  of  which  the  President  was  a 
member,  he  having  the  power  to  decide  a  (luestion  inde- 
pendently of  them,  if  he  choose.  He  bold  tiiat  any  com- 
miiiiieation  made  to  the  (Jabinet  bv  the  I're-ideiit.  respect- 
ing an  oi'iUial  act  then  in  rii'ri,  Wiif  competent  evidence. 
lie  reminded  them  that  in  England  tlie  ministers  of  the 
Crown  are  responsible  themselves  for  their  acts,  and  not 
as  in  this  ciuiutry  the  sovereign  power,  and  that,  there- 
fore, the  English  precedents  were  not  applicable. 

Mr.  P.UTUER,  in  reply,  laid  he  would  not  pursue  the 
discussi  -n  of  tlie  luattiT  of  the  advice,  siuce  it  v,as  argued 
by  the  couns<'l  that  none  ivas  either  given  or  asked.  Ho 
supposed  that  no  act  could  be  called  an  official  one  that 
was  an  act  required  by  some  law  or  some  duty.  Fre- 
quently acts  done  bv  an  officer  were  officious  and  ofilcial. 
Could  the  counsel  inform  him  under  what  law,  what, 
practice  or  what  constituticiual  provision  the  President 
was  required  to  inform  his  Cabinet  at  any  time  of  an  act  of  ^ 
removal?  • 

The  only  law  on  the  subject  was  the  act  of  March  3, 
1867.  requiring  him  to  inform  the  Secretary  of  the  Trea- 
Burj'.  for  the  purpose  of  notifying  the  accounting  officers, 
in  order  that  the  person  removed  could  not  get  his  salary, 
and  the  President  had  informed  the  Secretary  of  the  Trea- 
sury espeeiallv  in  conlormitv  with  that  act.  Mr.  Butler 
called  attention  to  the  fact  that  while  the  counsel  excepted 
to  his  statement  that  it  was  in  evidence  that  this  was  not 
a  consultation  of  the  Cabinet,  they  had  not  stated  that 
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the  Cabinet  was  ever  consulted  about  the_  mattei  ;  that 
being  waiverl  bv  the  counsel,  and  this  not  being  an  othcial 
act.  how  cnuldit  becfidenco?  -^  i,,  *     *  *>,„  »!,„o 

He  (Mr  Butler)  was  willing  to  admit  that  at  the  time 
the  rreaident  had  no  idea  of  using  torcc,  because  he 
though.,Stanton  w  ai  already  out  quietly,  but  what  i  .aa  lio 
meaut  to  do  in  case  Stanton  should  rcBist.  Geueial  sner- 
uian  h.id  let  out  that  Bomething  was  said  between  him  ana 
the  President  about  force,  though  he  cou  d  not  remember 
what  it  was.  They  might  admit  this  as  oflutle  moment  but 
if  so,  they  must  admit  all  declarations,  to  other  members 
of  the  Cabinet,  or  involve  them.-eles  in  inconsistency.  Ho 
was  still  unaWe  to  distinguish  any  difference  between  the 
declarations  of  Perrine  and  those  to  Secretary  Av  el  es, 
otlier  than  that  one  was  a  Cabinet  ofticer  and  the  other 
was  not.  While  it  was  admitted  that  this  was  not  made 
for  the  purpose  of  asking  advice,  they  preferred  to  put 
■^^  hat  t!ie  President  thought  he  would  then  do. 

\lr  EVMITSeoiild  not  consent  that  the  testimonv  of 
Genc-f:.l  Siiennan  should  be  misinterpreted  or  miscon- 
C'ived  It  was  tli.-it,  when  something  was  said  about 
force,  the  President  snid  there  will  be  no  force,  Stanton 
will  retire,  and  that  m11  the  allusion  to  force  was  originated 
bv  the  witness  himself,  the  President  having  conveyed  to 
his  mind  that  force  was  to  be  used.        .    . 

The  Chief  Justice  expressed  the  opinion  that  the  cm- 
dcnce  was  admi-sible  as  a  part  of  a  transaction  that 
forms  ihe  basis  of  fcver.al  of  the  articles,  and  that  it 
wa=  proper  to  aid  in  forming  an  enlightened  judgment 
in  regard  to  tin-  intent  of  the  President. 

Some  t^enfif  ors  c.-illi-d  for  a  vote.  .^^        «. 

Mr  CON  NESS  callel  fir  the  reading  of  the  written  offer 
of  the  counsel  in  relation  to  the  testimony  of  Parnue  yes- 
terday, and  it  w  a-  read.  .      j.  i,       c-        ^^ 

Senator  SL'MNEli-What  was  the  vote  of  the  Senate 
on  that? 

The  Secretary  read  the  vote  as  yeas,  9;  nays,  il. 

Senator  TRUMUl  Ll.-I  would  like  to  know  how  the 
Senator  from  Massachu."ettB   (Mr.  Suinner)   voted  upon  it. 

SemitoV^HOWARD  put  the  following  question  in  writing 
to  the  counsel  for  the  Presid'-nt ;—        ,  .  ,    .,  ,  -  „ 

"In  what  way  does  the  evidence  which  the  counsel  tor 
the  accused  now  o«er  meet  any  of  the  allega'ions  con- 
tained in  the  articles  of  impeachment?  ^  Mow  doth  it  atlect 
the  gravamen  of  any  one  of  the  charges.'"  . 

Mr  EVAUrS!8aid-It  is  enough  to  say,  probably,  in  an- 
swerto  the  question,  that  it  bears  upon  the  (inestion  ot  the 
intent  with  which  the  act  charged  was  done.  It  be.-irs 
upon  the  conspiracy  articles,  and  it  ocars  upon  the  elevcutu  , 

Mr  WILSON,  one  of  the  inan.agers— The  question  was 
asked  by  a  member  of  the  .Senate  as  to  th  -date  of  the  con- 
versation between  the  President  and  Mr,  Perrine.  It  waa 
the  tvyentv-tirst.  .      „ ,       .  -,,..,.     i.        *i,„ 

The  Chief  Jiistice-The  Chief  Justice  will  state  how  the 
question  presents  itself  to  his  mind.  The  iiucstiou  on 
which  the  Senate  ruled  yesterday  was  in  reference  to  tlie 
remosal  of  Mr.  Stanton,  as  the  Chief  Justice  understood 
it,  but  in  reference  to  the  immediate  appointment  ot  a 
successor,  by  the  President  sending  the  name  ot  .Mr. 
Ewing  The  question  to-dav  relates  to  tlie  intention  ot  the 
President  in  the  removal  of  Mr.  Stanton,  and  it  relates  to 
a  communication  made  to  his  Cabinet  after  the  depart- 
mental business  had  closed,  and  before  the  Cajuiiet  bad 
Bepaiated.  The  Chief  Justice  is  clearly  (speaking  with 
emphasis)  of  opinion  that  that  is  a  p:irt  of  the  transac- 
tion, and  that  it  is  entirely  proper  to  t.-ike  this  evirt -nee 
into  consideration,  as  showing  the  intent  in  the  1  resi- 
dent's mind. 

The  Senate  proceeded  to  vote  upon  the  question  of  ad- 
mitting the  testimony,  and  the  vote  resulted-yeas,  2o; 
naj's,  23,  as  follows  :— 

Yeas.— Messrs.  Anthony.  Bayard,  Buck,alew.  Cole, 
Conkling,  Corbett,  Davis,  Dixon,  Doolittle,  Fesscnden, 
Fowler,  Grimes,  Hendricks,  Johnson,  .MeCreery,  Morton, 
Patterson  (I'enn.),  lioss,  Saulsbury,  Sherman.  Sprague, 
Sumner.  Trumbull,  Van  Winkle,    Viekers,  \\  lUev— 'ib. 

Nays  — Mes.«rs.  Cameron,  Cattell,  (j'onuess.  <  'ragiu,  Drake, 
Edmund-s,  Ferrv,  Frelinghuvs.n,  llarl.in.  Howard.  Ho''e, 
Morgan,  Morrill  (Me.),  .Morril  {Vl.).  Patterson  (N..H.), 
Pomeroy,  Kamsey,  Stewart,  Thayer,  Tipton,  Williams, 
■\Vil3on,  and  Yates— 23. 

So  the  evidence  w'as  admitted,  and  the  examination  of 
•nitness  was  continued. 

Mr.  EVARTS  to  the  witness— Phrase  state  what  com- 
munication was  made  by  the  Pre-id.-nt  to  the  C  ibiuet  on 
the  subject  of  the  removal  of  Mr.  Stanton  and  of  the  ap- 
pointment of  General  Thomas,  and  what  pa-^-ed  at  that 
time?  Witness— .\fter  the  departmental  duties  had  been 
disposed  of,  the  President  remarked  that  before  tlie  Cabi- 
net separated  it  was  proper  for  liim  to  sav  that  he  had  re- 
moved Mr.  Stanton  and  appointnl  the  .Vdjutant-tieneral, 
Lorenzo  Thomas.  Secretary  of  War  O'/  inb'rnn;  I  asked 
hira  whether  Gencr.al  Tliom.as  was  iu  possession,  and  the 
President  said  he  was ;  I  inquired  whether— 
Senator  HOWARD  rose  and  complained  that  it  was  ira- 
♦    possible  to  hear  the  witness.  ,        .,  .  , 

The  Chief  Justice  remarked  that  there  was  too  much 
convers.ation  in  tlie  Ch.imber.     ,      ,    ^,       ^  ,  ^, 

Witness  continued— I  inquired  whether  General  Thomas 
was  in  possession  ;  tlie  President  said  he  wa.s,  but  that  Mr. 
Stiinton  required  some  little  time  to  remove  his  writings 
and  his  papers ;  I  said,  or  perhaps  I  asked,  "Does  .Mr.  Stan, 
ton.  then,  acquiesce  in  it?"  he  said  he  did  as  he   under- 

.\Ir  EVARTS— Q.  Was  it  a  part  of  the  President's  an- 
Bvver  that  all  Mr.  Stanton  required  was  time  to  remove  hia 


papers'  A.  The  ProHdent  made  that  remark  when  I  in- 
quired if  General  Thomas  was  in  possession. 

Q  Was  the  time  at  which  this  announcement  of  the 
President  was  made  in  accordance  with  the  ordinary  rou- 
tine of  your  meetings  as  to  such  subjects?  A.  It  was ;  the 
Pre.-ident  usually  communicated  after  the  Secretaries  had 
got  through  with  the  several  department  duties. 

Q  Now,  as  tea  matter  which  be  spoke  of  incidentally. 
You  were  there  the  uSKt  meeting?    A.  I  was.       ^     .   „ 

Q.  While  there  did  vou  sec  the  appointment  of  Mr. 
Ewing?    A.  I  did.  ,,  ,, 

Q  Was  it  made  out  liefore  you  came  there  or  ""er  yo\x 
came  there,  or  while  you  were  there  ?    A.  \\Ti)le  1  was 

Q  And  yon  then  saw  it?  A.  I  then  saw  it;  the  Attor- 
ney-General was  there,  and  said  he  must  be  at  the  Su- 
preme Court.  ...  ,  1    1  s 

Q  Does  not  the  Supreme  Court  meet  at  eleven  o'clock  r 
A.  i  think  his  business  was  at  twelve  o'clock. 

Q  Did  vou  become  aw.are  of  the  passage  of  the  Civil 
Tenure  ofOtlice  act,  as  it  is  called,  at  the  time  it  passed 
Congress?    A.  I  was  aware  of  it 

Q-  Were  you  present  at  anv  Cabinet  meeting  at  i\hich, 
after  the  passage  of  that  act,  the  act  became  the  subject  uf 
consideration?    A.  I  was  there  on  two  occasions 

O  Who  were  present  and  what  was  done  on  the  first  oc- 
casion' A.  The  first  occasion  was,  J  think,  on  Friday,  the 
15th  day  of  February,  LSW.  at  the  Cabinet  meeting 

Q    Who  «  ere  present?    A.  I  think  all  the  Cabinet  were 

Q,  Was  Mr.  Stanton  there?  A.  Mr.  Stanton  was  there, 
I  think,  on  th.at  occasion;  the  Pre  ident  said  that  he  had 
two    bills   about   which   he  \vanted  to  be  advised ;  one  ot 

Mr.  BU'FlEK  (interrupting)— We  object  to  the  evidence 
of  what  took  ipl.aee  there.  , 

Mr  EVARTS  (o  the  witness— This  Civil  Tenure  of 
Ofiice  act  was  the  subject  of  consideration  the?n  A.  It 
was  submitted  then.  .         ,  i.     ,,  ,  .      lo 

Q.  How  was  it  brought  to  the  attention  of  the  Cabinet r 
A.  By  the  President.  .        ,      .,       „  .  .     .,     » 

Q  As  a  mattiT  of  consideratian  for  the  Cabinet?  A- 
For  consultation  and  for  the  advice  of  members  of  the 

Q.    ilow  did  he  submit  the  matter  to   your  considera- 

Mr'.  BUTLER,  interrupting— If  that  involves  anything 
he  s!ud,  we  object. 

Mr.  EVAR  IS -Yes,  it  does.  ,..  .  ^     ,     , 

Mr  Biri,i;K-We  object  to  anything  which  took  place 
in  the  Cabiii<-t  couaoltation;  and  in  order  to  have  thia 
brought  to  a  point  we  should  like  the  offer  of  proof  to  be 
in  writing.  ,  .   j.     .,     t>      -j      * 

The  Cbii'f  Justice  directed  the  counsel  for  the  President 
to  put  their  olfer  in  writing. 

Mr.  EVARTS— We  will  present  the  whole  matter  m 
writing.  .,,.,.  i  • 

Some  fifteen  minutes  %vere  occupied  by  the  counsel  m 
con-idering  and  preparing  the  ottering  of  evidence,  dining 
which  time  the  Senators  and  niemt>crf  on  the  fioor  and  the 
spectators  in  the  gallery  kept  up  quite  a  noisy  conversa- 

Tlie  offer  being  completed  was  handed  to  Jlr.  Butler  for 
e.xamiuation.  and  was  then  read  as  follows:- 

"We  otler  to  lirove  that  the  President,  at  a  meeting  of 
the  (Cabinet,  whil'  the  bill  was  before  the  President  tor  hia 
approval,  laid  before  the  Cabinet  the  Tenme  of  Civil 
Olfice  bill  for  their  consideration  and  advice  to  the  1  real- 
dent  r^si  citing  hia  api.rovul  of  the  bill.and  that  thereupon 
tbe  members  of  the  Cabinet  then  present  gave  their  .^dvice 
to  the  President  that  the  bill  was  unconstitutional,  and 
should  be  returned  to  Congress  with  his  objections,  and 
that  the  dutv  of  preparing  a  message,  setlliig  forth  th-  ob- 
jections to  the  constitution.ality  of  the  bdl,  w-.as  di'volved 
iipon  -Mr.  Sew.ard  and  Mr.  Stanton.  This  to  be  followed 
bv  proof  as  to  what  was  done  by  the  President  and  t^.-vbi- 
ne*  up  to  the  time  of  sendingjthe  message  by  the  President. 

Senator  MIP.KMaN— Does  that  orter  give  the  date.' 

Mr  EV\IMS  -It  gives  the  date  as  during  the  tmiewhen 
thebillwa-lirfore  the  President. 

Senator  t;i)NKIJN(T— During  the  ten  (10)  days? 

Mr.   EVA  l;  IS -We  omitted  the  precise  date,  because 

Mr  BL'  I'LEI;— I  as>ume.  Mr.  President  and  Senators.for 
the  purpose  of  this  objuctiou,  that  the  time  to  which  tins 
oti'er  of  pro.jf  refers  is  during  the  ten  days  between  the 
first  pahsaae  of  the  bill  bv  the  ino  Houses,  and  the  liiue  of  • 
it-  r.-turu  with  the  objections  of  the  President  for  reeonsi-  , 
deration  1  onlv  propose  to  open  the  debate  la  order  that  • 
in  V  learned  friends  mav  be  possessed,  so  far  as  I  may  bd 
able  to  possess  them,  of  the  grounds  of  our  objection. 

Tbe  que-tion  is  whether,  after  a  law  has  been  pas-oed, 
nnd.r  the  due  forms  of  law,  the  President  can  show  what 
hi- opinions  were  and  what  the  opinions  .if  his  C.alunet 
V  ere  before  it  was  passed,  as  a  justiiication  for  refusing  to 
obey  it  aad  execute  it.  .,    .  ,        .  r  4i,» 

I  venture  to  sav  to  you.  Senators  tnat  heretofore  the 
struegle  has  been  on  tbe  trial  of  impeachment  \yhether 
the  king's  order  sliould  sustain  the  minister;  and  I  waa 
pouiewhat  sharplv  reminded  how  faruiliar  it  w.as  to  every- 
body tliat  the  king  can  do  no  wrong  in  the  eye  of  the  Lri- 
tish  Constitution,  and  Uiat.  thereiore,  the  minister  waa 
responsible.  But  the  question  which  I  brought  to  your 
attention  in  the  struggle  in  impeachments  in  foniier  times, 
was  whether  a  king,  not  being  considered  able  to  do  any 
wrong,  IX  hen  he  gave  an  express  order  or  ..advice  to  a 
minister,  could  shield  the  minister  in  the  British  1  arlia- 

In  Earl  Danbv's  case  it  was  decided  that  it  could  not. 
He  produced  for  h>8  justification   the  order  of  the  tiiig. 
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That  decision  was  thoiighf  to  be  a  great  point.  Now, 
tlic  proposition  is,  we  h:ivc  got  a  king,  who  is  rospon- 
feiWe  if  we  can  have  the  ministers  to  elueld  hini? 
That  is  the  proposition,  wliethcr  the  advice  of  the  cahi- 
fiet  can  shield  the  king.  In  other  words,  whether  the 
(JonBtitiition  has  placed  th.  8e  head^  of  the  d.-part- 
iuents  around  hiui  as  aids  or  shielda^that  is  the 
diiestion?  Hecaiia-  if  that  can  be  done,  then  the 
Question  of  impeachment  jk  ended  in  thix  conutrv  lor  any 
breach  of  law,  for  no  Presid-ut  there  will  be  who  cannot 
find  subservient  Cabinet  MinietiMs  to  advii-e  him  as  he 
t>-autpto  be  advii<ed.  ojpeciaUv  so  if  the  Senate  settle  the 
propopition  hen-,  that  tlie.-H?  ijahinet  Ministers  are  depend- 
ant upon  hia  will,  and  that  he  cannot  he  restrained  by  law 
from  n-moving  tliem.  lie  t,i!d  the  Senate  in  hi-'  message, 
(bat  if  .Mr.  Stanti.n  had  told  him  that  he  thought  the  law 
■Wiw  constitutional,  he  would  have  removed  him  before  it 
■went  into  effect.  If  the  I'reeident  has  that  power,  any 
Pre^irli-nt  can  tind  a  Cabinet  subi)er\  lent  enough  to  give 
him  advice,  and  if  that  advice  can  shield  him,  there  is  the 
ejid  of  impe.tcliini-nt. 

Mv.  crki'JS— We  would  like  to  understand  to  what 
ine!'-:i:-i-  the  honorable  manage'-  is  referring. 

Mr.  lirTLHli— I  was  referring  to  the  mi-r(«agc  of  Decem- 
■ber  12.  ISfJS.  in  which  this  language  i-  used  in  substance, 
but  1  willtake  care  that  the  e.xai-t  ijuotati.m  appears  in  my 
rcniMrks  —That  if  Mr.  Stanton  intornird  hiui  that  he  be 
liev-.-.i  the  law  C(Ui.-.tituti.)nal.  he  would  liave  taken  care  to 
have  rem  ivcd  him  iKjfire  its  going  iuto  operation ;  or 
■word.-' to  that  effect.  I  «*v  that  if  that  unlimited  power 
can  be  held  by  the  President,  then  he  will  always  defend 
him'elf  bv  his  Cabinet. 

Let  us  look  at  it  in  the  light  of  another  great  t«-ibun.al. 
■wlinn  voii,  Mr.  I're.-iideiit,  luav  be  calh-d  upon  to  try  sonie 
time  nr  another  (alluding  to  JcfferKou  Davis.)  I  have  no 
doubt  that  he  had  a  Calunet  around  hiui  ijy  whose  advice 
he  could  defend  himfeif  for  most  of  the  treastm  he  has 
committed.  l..ct  us  take  another  view.  I  huve  had  geu- 
tleuieii  fav  to  me  on  this  question.  "«-onld  vou  not  allow  a 
military  commader  «  ho  should  either  live  battle  or  forbear 
a  battle  to  show  that  he  called  a  council  of  Im  o'hc.-rs.  and 
to  show  what  their  advice  was,  so  as  U>  jusiity  him  in  the 
case  of  his  refusal  to  give  battle  or  his  giving  battle  im- 
prudentlv?"  To  that,  I  mean  to  ana  ver  that  I  would 
do  so,  but  I  would  make  a  "  id<?  distincti-.u;  I  would 
not  let  anv  general  call  around  him  his  slalf  ofiiceri 
and  those  depending  upon  his  hreath  for  their  offieal  ex- 
i-teiu-e,  and  allow  him  to  sliow  their  opinions  as  the  au- 
tlioritv  for  his  a<ts;  I  do  not,  as  I  have  stated,  propose  bv 
any  means  to  argue  this  case;  I  pro.josed  simply,  when  I 
arose  to  open  the'  propo  ition.  and  I  desire  n^w  to  put  in  a 
Eingle  authoritv  as  a  justification  f.ir  what  1  have  had  the 
noiior  to  say,  tliat  Jefferson  thought  it  the  better  opinion 
that  the  constitutional  right  of  tlie  Cabinet  wsis  to  give 
opinion  in  writing;  I  re.ad  on  this  -ulijeet  from  note  i,  sec- 
ti)ti  14.*8,  of  the  second  Volume  of  "Stiuy  on  the  Coustitu- 

Tlie  note  is,  in  substance,  that  Mr.  .IrlTerson  has  in- 
foniiediis  that,  in  Washington's  aduiiui-traii  ■ii.  on  mea- 
eurcs  of  dilhcultv  a  cone. illation  was  held  «u)i  the  heads 
of  the  departiiients,  either  assembled  or  taking  tiCir 
opinions  separatelv  in  conversation  or  iu  writing;  that  in 
his<iwn  Admini-tfation  he  follows  the  praitiee  of  a;-scm- 
bling  the  heads  of  the  departiueiits  in  Cabinet  council,  but 
that  he  thinks  the  course  of  reiiuiring  .separate  opuuons  in 
W  ritiug  from  the  respective  he.ids  uf  departmeuts  as  more 
Btrfetlv  within  the  spirit  of  the  i^on-titution. 

I  have  here,  iu  the  third  vijlume  of  .^.d  .m.s'  ^^  orks.  with 
an  appendix,  an  opinion  of  .Mr.  Jetl.  r-ou,  fiiruished  to 
General  Wasliinctou.  on  the  (|uestion  of  Washington  s 
right  to  appoint  ambassadors,  or  rather  to  fix  the  g;a<le  ot 
ambassadors,  the  right  to  apuoiiit  being  in  the  Constitu- 
tion, or  whether  the  Semite  had  a  right  to  negative  that 
crade  so  fixed  bv  the  President.  There  is  an  example  of 
one  of  the  opinions  that  President  Washington  rc'iuirvd 
of  his  Seerecarv  of  State  as  earlv  as  April  -^4,  l.'.tO,  on  this 
verv  question  to  appoint  to  office.  We  have  it  now;,  to  be 
eceii  and  re-id.  »  lii-reas,  if  it  had  not  been  for  trial,  we 
never  should  have  known  the  opinion  of  the  Secretary  of 
the  Xavv  was  on  this  great  constitutional  ipiestion. 

In  conclusion,  Mr.  Butler  referred  to  the  I'residciit'a 
message  of  D.-ceniber  12,  18d7.  containing  the  follow  uig 
clause-— "If  any  of  the  gentlemen  (meaning  his  Cabiujt 
ministers)  had  "then  stated  to  me  that  he  would  avail  hiui- 
eclf  of  the  provisions  ut  that  bill,  in  easi-  it  became  a  law,  1 
^ould  not  have  hesitated  a  mouu-nt  as  to  his  removal.' 

Mr  r.V.M:  IS -The  point  of  the  President's  statement 
was  that  there  was  a  eoiuurrenee  of  all  the  Secretaries 
who  were  appoint.-d  bv  .Mr.  Lincoln  that  they  were  not 
within  the  law,  or  iitherwise  he  i\  ould  have  had  (.abinet 
ministers  of  hia  own  aiipointmelit.  The  question,  as  stated 
bv  the  honorable  manager,  is  whether  the  President  can 
Bhow  his  opinion  and  the  advice  of  his  Cabinet  as  to  the 
coiistitutioualitv  of  :i  u-r  as  a  justitieation  o(  his  refusal  to 
Obey  the  Un\ .      I'liis  i»  the  manaeer's  proih.sitiou. 

.Now,  Mr.  (;hiel.lustii-c-aud  Senators,  this  lUvolveMnoro 
or  less,  the  general  ineritH  of  the  casr,  as  they  have  been 
ne  essjirilv  anticipated  somewhat  bv  incidental  argiiinents 
but  we  did  not  propose  to  occupy  your  time  "  ith  preliiiii- 
narvdiscu8ai(ui8  0f^what  must  form  a  vtrv  large  and  im- 
portant part  of  the  final  consid<-rati«U8  to  be  disposed  ol  in 
this  case.  It  is  enough,  in  reference  to  question.sot  evi- 
dence when  it  is  introduced  in  a  trial,  that  it  shall  be  ap- 
parent  that  the  premises,  both  of  fact  and  of  law,  arc  ne- 
cessary to  the  introduction  of  eviilence  trustworthy,  and 
to  l)e  used  and  applied  according  to  the  theory  of  law  and 

Now,  the  propoMtion  in  this  matter  on  behalf  of  the 
managers  may  be  stated  brietly  thus;— If  what  was  done 


by  the  President  on  the  2Ut  of  February  in  reference  to 
the  Civil  Tenure  ot  Office  act,  In  the  writing  out  and  de- 
livery of  these  two  orderi,  one  callfng  on  Mr.  Stanton  to 
surre'nder  the  office,  and  the  other  directing  Ceueral 
Thomas  to  take  charge  of  the  surrendered  Jjice-il  these 
two  papers  were  a  consummate  crime,  thei^the  1  a  v  in>. 
parts  an  intent  to  do  the  thing  done,  and  so  to  commit  the 
crime,  and  that  all  else  is  inapplicable  «  ithiu  the  law  of 
an  impeachment. 

That  is  one  view  put  forward  by  the  managers.  It  wiTl 
be  for  vou  to  determine  hereafter  wlieth.  r  the  violation  of 
a  statute,  hon  ever  cuuplete,  is  necessarily  a  high  crime 
and  mis  iemeanor,  within  th  meaning  of  the  Constittv- 
tion,  for  which  this  remedv  of  iinpeaclimeut  may  tie 
sought  and  may  carrv  its  punishment.  So.  too.  is  uot  to 
be  forgotten  that  in  the  matter  of  defense,  all  the  circuiiv- 
stancej  of  intent,  and  deliberation,  and  inquiry,  and  pur- 
suit of  duty  on  the  part  of  a  great  official,  to  arrive  ;.t  a  d<v 
termiuatiou  as  to  what  is  his  official  dutv  iu  an  apparent 
conflict  between  the  Constituti..n  and  the  law.  form  apart 
of  the  general  issues  of  impeachuient  and  defense. 

Now.  the  auiwer  und  >ibtedlv  does  set  forth  and  claim 
that  whatev.r  we  have  done  in  th  ■  premises  has  bcea 
done  on  the  President's  judgment  of  duty  under  tlu-  Coi»- 
stitution  of  the  United  States,  and  after  due  deliberation, 
responsibilitv,  upright  and  sincere  effiort  to  get  all  tlie 
aid  and  law  on  the  subject  of  his  duty  which  waa 
accessible  and  within  his  power.  Oiie  of  the  most  im- 
portant-one of  his  recognized  as  among  the  nvist  inv 
portant— of  the  aids  and  guides,  supports  and  d  fenfes 
which  the  Chief  Magistrate  of  this  country  is  to  have  iQ 
the  opinions  of  the  people  at  la.ge,  in  the  opinions  of_  the 
two  Houses  of  Congress,  iu  the  opinion  even  of  judicial 
consideration  when  a  case  shall  properly  come  belore  a 
court  of  whether  he  has  followed  his  duty,  or  attempted 
to  pursue  his  duty,  is  the  view  that  those  chief  olh'-orsot 
the  government  under  his  constitutional  right  to  call  upon 
t  hem  for  opinions,  and  und^-r  the  practice  of  this  itovern- 
nient,  convein  d  in  council  for  the  purpose  of  arriving  at 
opinions,  havi!  eiven  them  in  reference  to  the  matter  0* 
conliietaud  difficulty. 

This  otfer  of  evid>-uce  here  touches  that  part  of  the  case, 
and  is  to  siipplv  that  portion  of  the  evidence  as  to  what 
care,  what  deliberation,  what  advice  attended  the  st.-p  ot 
the  President  as  he  proceeded  in  the  stress  in  which  Ire 
was  placed,  and  in  tlie  verv  matter  in  which  he  was  called 
upon  to  proceed,  not  bv  a  voluntary  ease  assumed  bv  him- 
self, but  in  a  matter  pressing  upon  his  duty  as  President, 
in  reference  to  the  conduct  of  one  of  the  chief  departments 
of  the  government.  That  is  the  range  of  the  issue,  and 
that  is  the  application  of  this  evidence.  1  hat  it  bears 
upon  the  issue,  and  is  authnitic  testimony  "  itliiu  the 
range  ^'f  the  President's  right  and  duty  to  aid  and  suo- 
port  himself  in  tlie  performance  of  his  office,  cannot  he 
doubted. 

But  it  i«  said  that  this  involve!  matters  of  grave  coi»- 
stitiitional  difficultv.  and  that  if  this  kind  of  evidence 
is  to  be  adduced  that  will  be  the  end  ol  all  impeachmeut 
tii;il«.  for  it  "ill  Iw  equivalent  to  the  authority  claimed 
under  the  British  (Jon«tituiion.  which  denies  that  the 
king's  order  can  shield  the  minister.  Whenever  anV 
Kueh  pretension  as  that  is  set  forth  here— that  the  order 
of  the  t:abiuet  in  council,  as  to  any  act  of  the  Prett- 
deiit.  is  to  shield  him  from  his  amenability  under  the 
Constitution  to  trial  and  judgment  for  his  acts  b«-f..ra 
this  c.-nstitiitional  tribunal-it  will  be  time  enough  to  iD- 
si't  on  the  argument  or  to  attempt  an  answer.  IstherB 
anv  fear  that  anv  such  privilege  or  any  such  right,  as  wo 
call  it.  shall  interfere  with  the  due  power  of  this  tribunal, 
and  the  proper  r-rsponsiljilitv  of  all  other  great  oiiccrs  of 
the  government  to  it,  on  questions  which  make  up  the  sum 
and  catalogue  of  crimes  against  the  Statu  wichiu  the  goao- 
ral  proposition  of  impeachable  offenses? 

It  is  impossible  that  matters  of  this  kmd  should  corr» 
into  )ilav.  In  cases  of  treason  or  bribery,  or  offeuses  i* 
volviug"turpitude  and  sinning  against  the  coiintrv's  vei- 
far.-,  no  such  matter  can  proiierly  come  in  plav.  Of  course, 
in  some  matters  of  the  conduct  of  foreign  affairs,  which 
might  bv  an  imjiliratioii  come  n  ithin  the  range  of  trea- 
son it  may  hi-  supposed  th-it  the  constitutional  advisj-rs 
of  tlie  President  might,  bv  their  opinion",  support  hirn  in 
the  conduct  "hiehwas  made  the  subject  of  accusation. 
But  here  it  will  ho  perreiv<-d  that  the  very  matter  in  corw 
ti-oversv  must  be  regarded  bv  the  court  in  deteniiiuiug 
whether  this  tpe<-ies  of  evidence  is  applicable,  and  in  d»- 
terminiiig  its  applicability,  I  need  not  plead  Ijctoro 
so  learned  a  court,  that  the  question  of  its  weight  and 
force  is  not  to  bi-  anticipated    „    ^   ^,  ^    ,  . 

S.'uatorCONNESS  moved  that  tUo  court  do  now  asi- 
journ.  ,  .  ,,  . 

Several  Senators— "Oh,  no!    Let  us  veto  on  tins  propo- 

Senator  Conness  was  understood  to  say  that  he  made  thj 
motion  at  the  request  of  the  managers. 

The  motion  was  agreed  to,  and  the  court,  at  4  43,  ad' 
jourued  until  eleven  o'cl')ck  to-morro^v. 


160 


IMPEACHMENT   OF  ANDREW   JOHNSON. 


PROCEEDINGS  OF  SflTURDAY.  APRIL  18. 

(riie  Tenure  of  OIHcc  Act. 

The  first  bnsiness  in  court  wag  the  offer  of  the  Pre- 
Bidenl's  counsel  to  prove  that,  while  the  Tenure  of 
Office  bill  was  before  the  President  for  aDproval,  he 
eubmillea  it  to  his  Cabinet,  and  was  advised  by  them 
that  it  was  nnconstitutional ;  that  Secretaries 
Seward  and  Stanton  were  delegated  to  prepare  a  mes- 
■age  setting  forth  his  objections  to  it. 

Speech  of  Ulanager  NA'ilson. 

"Mr.  Manager  WILSON  rose  and  eaid  :— As  this  ob- 
jection conlronts  one  of  the  most  important  qnestions 
involved  in  this  cape.  I  wish  to  present  the  views  of 
the  m.'iuagers  respeclin<;  it  with  such  care  and  exact- 
Bess  as  I  may  be  able  to  command.  The  respondent 
now  offers  to  prove,  doubtless  as  a  foundation  for 
other  Cabinet  advice  of  more  recent  date,  that  he  was 
advised  by  the  memDeru  of  his  Cabinet  that  the  act  of 
Congress,  upon  which  rest  several  of  the  articles  to 
which  he  has  made  answer,  to  wit:  "An  act  rejrulat- 
ini;  the  tennre  of  certain  civil  officers,"  passed  March 
2.  1SG7.  w.TS  and  is  unconstitutional,  and  therefore  void. 
That  he  was  so  advised  he  has  alleged  in  his  answer. 
Whether  he  was  so  advised  or  not  we  hold  to  be  im- 
material to  this  case  and  irrelevant  to  the  issue  joined. 
The  House  of  Representatives  were  not  to  be  en- 
trapped in  the  preparation  of  their  replication  by 
any  such  cunning  device,  nor  by  the  kindred  one 
V'here  ly  the  respondent  affirms  thit  he  was  not 
bound  to  exfcuto  sud  act  bcc.in-e  he  believed  it  to  be 
nnconstitutional.  Tne  replication  says  that  the  House 
of  Representatives  do  deny  each  and  every  avcinienl 
in  s:iid  several  ausweru,  or  either  of  them,  which  de- 
nies or  traverses  the  nets,  intents,  crimes  or  misde- 
meiinors  charged  aijaiuisi  the  said  Andrew  .Johnsim  in 
th«  s-.id  articles  of  inipe.ichment,  or  eitlierof  tlipm, 
and  for  replication  to  waid  answer  do  say  that  said 
Andrew  Johnson,  President  of  the  United' States,  is 
iruiltv  of  the  hiifh  crimes  and  misdemeanors  men- 
tioned in  the  said  articles,  &c. 

Tnere  is  no  acceptance  here  of  the  issne  tendered  by 
the  icfpondeni,  and  in  snpijortof  wliich  he  offers  tne 
imnialerial,  incompetent  and  irrelevant  testimony,  to 
vtiich  we  object.  The  advice  which  he  muv  have  re- 
ceived, and  the  belief  which  he  may  have  formed 
touchint:  the  constitutionality  of  such  act,  cannot  be 
allowed  to  shield  him  from  the  consequences  of  his 
criminal  acts.  Nor  can  his  mistaken  view  of  the  Con- 
etitution  relative  to  his  ri^rht  to  require  the  opinions 
of  the  heads  of  the  several  executive  departments 
npon  certain  questions  aid  his  eft'orls  to  escape  from 
the  just  demands  of  law.  In  his  answer  to  ilie  tirst 
article,  he  alleges  this  respondent  had,  in  pursuance 
of_  the  Constitution,  required  the  opinion  of  each 
principal  officer  of  the  executive  departments  upon 
this  question  of  coustituiional  power,  and  daily  liad 
been  advised  by  each  of  them,  including'  said  Mr. 
Stanton,  Secretary  for  the  Department  of  War,  and 
under  the  Constitution  of  the  United  Slates  this  power 
of  removal  was  |.>d-ed  by  the  Constitution  in  the 
I  resident  of  the  United  States,  and  that  consequentlv 
n  could  he  lawfully  exercised  by  him,  and  the  Con- 
gress could  not  deprive  him  lUeivof.  The  respondent 
lonnd  no  provision  iu  the  Cousiitution  authoriziu" 
nim  to  pursue  any  such  course.  " 

The  Constitution  says  the  President  may  require 
the  opinion  in  wrilinir  of  the  principal  officer  in  each 
of  the  Executive  departments  upon  any  subject  re- 
lating to  the  duties  of  their  respective  ollices-  \rticle 
2.  Section  2.  Not  of  his  office,  nor  of  the  le-islative 
deparlrnenl,  nor  of  the  jmlicial  department  But 
vnea  did  he  require  the  opinions  and  receive  the  ad- 
vice under  cover  of  which  he  now  seeks  to  escane? 
His  answer  informs  us  that  this  all  transpired  prior  to 
his  veto  of  the  bill  Upon  those  unwritten  opinions 
and  that  advice  he  based  his  me^sa-e.  He  commnni- 
cated  his  olijections  to  Consress;  they  were  overrnled 
by  both  Houses,  and  the  oill  was  enacted  into  a  1  iw 
in  manner  and  form  as  prescribed  by  the  Constitu- 
tion. He  docs  not  say  that  einre  the  final  passa"e  of 
the  act  he  has  been  further  advii-ed  bv  the  princin-il 
officer  of  each  of  the  Ksecutive  deDaiilnenis  •  thai,  lie 
18  not  bound  lo  enforce  it,  and  if  lie  had  done  to  he 


would  have  achieved  a  result  of  no  possible  benefit  to 
himself,  but  daii;;erous  to  his  advisers,  for  it  will  be 
borne  in  mind  that  the  articles  charge  that  he  "did 
unlawfully  conspire  with  one  Lorenzo  Thomas  and 
with  other  persons  to  the  House  of  Rtpresentarives 
unknown."  He  micht  have  disclosed  that  the  nn« 
known  persons  were  the  members  of  his  Cabinet. 

This  disclosure  must  have  placed  them  in  jeopardy 
without  dimini»liing  the  peril  which  attends  uponhia 
own  predicament.  It  is  not  difficult  to  see  that  the 
litis  of  defense  to  which  we  have  directed  the  present 
objection  involves  the  -jreat  question  of  this  case,  It 
tends  to  matters  more  weighty  than  ii  mere  resolu« 
tiou  of  the  technical  offenses  which  float  on  the  sur* 
face  of  this  presentation.  Whoever  attempts  to 
measure  the  mi.gnitude  of  the  cvse  by  the  comnara- 
tivelv  insignificant  acta  which  constitute  the  technical 
crimes  and  misdemeanors  with  which  the  respondent 
stands  charged  will  attain  a  result  far  short  of  its  true 
character  and  be  rewarded  wi'h  a  beggardly  apprecia- 
tiim  of  the  immensity  of  Its  real  proporiiims,  for  above 
and  below  and  beyond  the^e  mere  technical  offenses, 
grave  as  they  nndotibtedly  are,  the  great  question 
wiiich  you  are  to  settle  is  lobe  found.  It  envelopes 
the  whole  case  and  everything  pertaining  thereto.  It 
is  the  great  circle  which  bounds  the  sphere  composed 
of  the  multitude  of  questions  and  is  presented  for  your 
determination. 

The  respondent  is  arraigned  for  a  violat'on  of  and  a 
refui'.il  to  execute  the  law.  He  offers  to  prove  that 
hia  C.ihinet  advised  him  that  a  certain  bill,  presented 
for  his  approval,  was  in  violation  of  the  Constitution  ; 
that  he  accepted  their  advice  and  vetoed  the  bill.  And 
upon  that  and  snch  additional  advice  as  they  may 
have  given  him,  claims  the  right  to  resist  and  defy  the 
provisions  of  the  bill,  notwithstanding  its  enactment 
into  a  law  by  two-thirds  of  both  Houses  over  his  ob- 
jections. In  other  words,  he  claims,  substantially, 
that  he  may  determine  for  himself  what  laws  he  will 
obey  and  execute,  and  what  laws  he  will  disregard 
and  refuse  to  enforce.  In  support  of  this  claim  he  of- 
fers the  te.-'timony  which,  for  tlie  lime  being,  is  ex- 
cluded by  the  objection  now  under  discussion.  If  I 
am  correct  in  this,  then  I  was  not  mistaken  when  I 
asserted  that  this  objection  confronts  one  of  the  most 
important  questions  involved  in  this  case.  It  may  be 
said  that  this  testimony  is  offered  merely  to  disprove 
the  iutent  alleged  and  charged  in  the  articles,  but  it 
goes  beyond  this,  and  reaches  the  main  question,  as 
will  clearly  a[)p'-ar  to  the  mind  of  any  one  wlio  will 
read  with  care  the  answer  to  the  first  article.  The  tes^ 
timony  is  improper  for  any  purpose  and  in  every  view 
of  the  case. 

The  ExecntiTe  Po^ver. 
The  Constitution  of  the  United  States,  Article  H.  section 
1,  provide.'  tliat  -i  ne  executive  power  should  be  vcjitcd  in 
a  i'rc.^idcnt  ot  the  I  nitcd  states  of  America."  The  per- 
son at  present  cxeiviHing  the  functions  of  the  e.veeurive 
office  is  the  respondent,  who  stands  at  vour  bar  to-d*y 
charged  with  the  coniniissiou  of  high  crimes  and  miedo- 
nieaniirs  in  ollice.  Hcfore  he  entered  nncn  the  di^charee 
of  the  duties  devolved  on  lii:n  as  President,  he  took  aiid 
eub-^crib.-d  the  con.stirutionally  jTc-cribed  oath  of  ottice  in 
wc.rds,  aa  loUow.t:-"!  do  .•(oluninly  swear  that  I  will  faith- 
fully cyecnte  the  ■  ffi;e  of  PrcMdent  of  the  United  Statest 
and  "  ill,  to  the  b.-^i  of  my  ahilitv,  preserve,  protect  and 
defend  the  Constinition  of  the  L  nitcd  btatcs." 

the  oath  covers  every  part  of  the  Com-titution,  imposes 
the  duty  ot  ob  erviug  every  action  and  clause  thereof,  and 
included  th(!  di-tribution  of  powers  therein  made,  'i'he 
powers  einhraci  d  and  distributed  are  legi^lativo,  e.xecutivo 
and  jiuhcnil.  Ot  the  fir.-t.  the  Cousritutiou  declares  that 
all  Icfiiyilative  poiver  herein  granted,  shall  be  vested  iu  a 
C"ni:r<ssof  tlie  I  nited  State*,  wliicli  shall  consist  of  a 
bciiitj  and  liuiise  of  Kepre-eiitatives  (Article  one,  section 
one).  1  lin  includes  tli  ,•  entire  range  of  legislative  action, 
1  he  will  of  the  UeL■i.•^hlti^e  Department  is  made  known  by 
the  terms  of  the  bdl.-'  n  hiili  it  inav  pass.  Of  these  exprea- 
sinn.suf  the  legi-litive  will,  tlie  Constitution  sav8:-"Every 
bill  which  shall  have  passed  the  House  of  Kepre.ientalivcs 
hnd  the  Senate  eliall,  betoie  it  becomes  a  law,  be  presented 
to  the  President  ol  the  I  nited  States,  and  if  ho  approve  he 
shall  fisu  It,  hut  if  not,  lie  shall  return  it  to  that  Mouse  in 
which  It  shall  have  originated,  who  shall  enter  the  objec- 
tions at  large  on  their  journal,  and  proceed  to  reconsider  it." 
If,  alter  such  reconsideration,  two-thirds  of  that  lloueo 
Bliallagrcetopassthebill.it  shall  bo  sent,  together  with 
the  objections,  to  the  other  House,  bv  which  it  sh.all  be 
lil;e\vi.-erecoii.>idered;  and  if  approved  b\  two-thirds  of 
that  1  loose-.  It  ehallheconio  a  law."— .•Vrticle  1,  section  7. 
1  huH  laws  are  made,  hut  laws  cannot  execute  themselves. 
However  \yi»e,^ust  and  necessary  they  may  be,  thev  are 
litee-sdeelarations  ot  the  legi^ative  will  until  clothed 
w  itli  the  power  of  action  by  other  departments  of  the  go- 
vernment. J  he  bnililers  of  our  (.A.ustitution  understood 
with  great  exactness  llie  pliilosopliv  of  government,  and 
provided  for  every  conting.'ucy.  Thev  knew  that  laws,  to 
he  eltective.  must  he  executed;  that  tlie  be?t  and  purest 
law  could  not  perform  it*  proper  office  in  the  abscuco  of 
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erecjitive  power;  theretore,  they  created  that  power,  and 
Vested  it  iu  a  President  of  the  tnited  States.  To  insure 
due  i-xecution  of  the  power,  they  imposed  the  duty  of 
taking  and  siibacribing  tlie  oath  "above  (jiioted  on  every 
person  elected  to  the  Presidential  office,  and  declared  he 
should  comply  with  the  conditicms  before  he  enters 
on  the  execution  of  his  oftice.  Chief  among  the  executive 
duties  imposed  by  the  Constitution  and  secured  by  the 
oaili  is  the  one  contained  iu  tlie  injunction  that  the  ('resi- 
dent shall  take  care  that  the  laws  be  faithfully  executed  — 
Act  2,  section  3.  What  laws?  ■  Those  which  may  have 
been  p.assed  by  the  Legislative  Department  in  manner  and 
form  as  declared  oy  that  section  of  the  Constitution  here- 
tofore recited.  The  President  is  clothed  with  no  discre- 
tion in  this  regard.  Whatever  is  declared  by  the  legislative 
power  to  be  the  law  the  Prehident  is  bound  to  execute. 
Py  his  power  to  veto  a  bill  passed  by  both  liouses  of  Cnu- 
iress  he  may  challenge  the  legislative  will,  but  if  he  be 
overruled  oy  the  two-tliirds  voice  of  the  houses,  he  must 
respect  tile  decision  and  execute  the  l.aw  which  that  con- 
stitutional voice  has  spoken  into  existence.  If  thic  be  not 
true  then  the  E.xecutive  power  is  superior  to  the  legislative 
iower. 

If  the  Executive  will  may  declare  what  is  and  what  is 
not  law,  «  hy  is  a  legi.'^lative  department  established  .at 
all?  Only  to  impose  on  the  President  the  constitutional 
obligati.iu  to  take  care  that  the  laws  be  faithfully  exe- 
cuted. If  he  may  determine  wliat  acts  are  and  what  arc 
not  law  ;  it  is  ab.Mud  to  say  tl.at  he  has  auv  di.~cretion  iu 
this  regard;  he  must  execute  the  law.  The  great  object  of 
the  Exec  itive  Department  is  to  accomplish  this  purpose, 
and  without  it,  be  the  form  of  government  whatever  it 
may,  it  « ill  be  utterly  worthless  for  ottense  or  def.'nse; 
for  the  redress  of  grievances,  or  the  protection  of  riiilits 
for  the  happiness  or  good  order,  orsafetv  of  the  people- 
Story  on  the  Constitution,  vol.  2,  6419;  lie  Tocqueville.  in 
his  Avork  on  Democracy  in  America,  in  opening  the  chap- 
ter on  Executive  power,  verj-  truly  remarks,  that  "the 
American  Legislature  undertook  a  diilicult  task  in  at- 
tempting to  create  an  executive  power  d'^peud^nt  on  a  nia- 
jorjty  of  the  people,  and  nevertlieless  sutlicieutly  strong  to 
act  without  rei'truiut  in  its  own  power. 

"It  ivas  indispensable  to  the  maintenance  of  the  republi- 
can form  of  joverunient  that  the  representation  of  the 
Executive  power  should  be  subject  to  the  will  of  the  na- 
tion."   Vol.  1,  p.  128. 

The  task  was  a  dilTicult  one,  but  the  great  minds  from 
which  our  Constitution  sprun?  were  equal  to  its  sevo- 
e>t  demands.  They  created  an  executive  power  strong 
enough  to  execute  the  will  of  the  nation,  and  yet  eulH- 
Ciently  weak  to  be  controlled  by  that  u  ill.  They  knew 
that  power  will  intoxicate  the  best  of  hearts  as  wine  the 
Btron.'est  heads,  and,  therefore,  they  surrounded  the 
Executive  agent  with  such  proper  restraint  and  limitation 
as  Would  conhne  him  to  the  boundaries  prescribed  by  the 
Datioual  will,  or  crush  him  by  its  power  if  he  stepped  be- 
yond. The  plan  adopted  was'most  perfect.  It  created  tlie 
Executive  power,  provided  for  the  selection  of  the  person 
to  be  intrusted  with  its  exercise,  determined  the  restraiuts 
and  limitations  \\  hich  should  rest  upon,  guide  and  control 
him,  and  out  of  abundant  caution  decreed  tliat  the  Presi- 
dent *  *  *  *  of  the  United  States  shall  bo  removed 
from  office  on  impeachment  for  and  conviction  of  treason, 
bribery  or  otlier  higli  crimes  and  misdemeanors. 

It  is  preposterous  for  the  resp  uident  to  attempt  to  de- 
fend himself  against  the  corrective  power  of  thij  grand 
remedy  by  interpo.-ing  the  opinions  or  advice  of  the  prin- 
cipal (ifiicers  of  the  Executive  Department,  lithcr  as  to 
the  b.idv  of  his olfense  or  the  intent  with  which  he  com- 
mitted it.  His  highest  duty  is  to  "take  care  that  the  laws 
be  faithf  ull\-  execut<d."  and  if  ho  fail  in  tiiis  particular  he 

?iU6t  fail  in'all,  and  anarchy  will  usurp  the  throne  of  order, 
'he  laws  are  but  expressions  of  the  national  will,  ^^  hieh 
can  be  made  known  only  through  the  enactments  of  the 
Legi.-lativu  Department  of  the  government.  A  criminal 
failure  to  execute  that  will,  and  every  wilful  failure,  no 
turtttor  what  its  inducement  niay  be,  is  criminal ;  may 
iustlv  call  into  action  the  remedial  power  of  impeachment. 
This  power  is,  bv  the  express  terms  of  the  Constitution, 
contided  to  one  branch  of  the  Legislative  Department,  iu 
these  words:— 

"The  House  of  Representatives  •  •  •  shall  have  the 
sole  power  of  impeachment."  Article  1,  eection  2.  This 
iodgment  of  the  most  delicate  power  known  to  the  Con- 
Stitotioii  is  moat  wise  and  proper,  because  of  the  frequency 
with  wliich  those  who  may  exercise,  are  called  to  account 
fortheir  conduct  at  the  bar  of  the  people,  and  this  is  the 
check  lialanced  against  a  possible  abuse  of  the  power, 
and  it  has  been  m.  St  effectual;  but  the  -.isdom  which 
fashioned  our  Constitution  did  not  ►to\i  here. 

It  nixt  declared  that  the  Seuuti-  shall  have  the  power  to 
trv  all  inipe.ichments.— Article  I.  section  3.  In  the  theory 
of  our  Constitution,  the  Senate  represents  the  States,  and, 
its  meuibers  being  removod  froTu  accountability  to  the 
people,  are  supposed  to  be  beyond  the  reach  of  those  ex- 
cite.uents  of  passion  which  so  frequently  change  the  com- 
plexion of  the  House  of  Uepreseutativos,  and  this  is  the 
more  iaimediate  check  provided  to  balance  the  possible 
hastv  action  of  the  representatives.  Wise,  considerate  and 
Bate  to  the  perfect  work  of  demonstration  is  this  admirable 
adjustment  of  the  powers  with  which  we  are  now  dealing. 
The  Executive  power  was  created  to  enforce  the  will  of 
the  cation.  The  will  of  the  nation  appears  in  the  law. 
Two  houses  of  Congress  are  intrusted  w  ith  the  power  to 
enact  laws,  the  objections  of  the  Executive  to  the  con- 
trary notwithstanding.  Laws  thus  enacted,  as  well  as 
those  which  receive  the  Executive  sanction  are  the  voice 
of  the  people.  If  the  person  clothed  for  the  time  being 
With  the  Ejcecutive  power— the  only  power  which  can 


give  effect  to  the  people's  will -refu^s  or  negb'cts  to  en- 
force the  legislative  decrees  of  the  n»ti.in  or  \.  ilfidlv  vio. 
lates  the  same,  what  constituent  elenu-nts  of  governmental 
form  could  be  more  properly  charged  iv  ith  the  right  to  ore- 
sent,  and  the  means  to  trv  and  remove  the  contumacious 
Secretary  than  those  intrusted  with  the  power  to  enact 
the  laws  of  the  peojile,  guided  by  the  checks  and  balances 
to  which  I  have  directed  the  attention  of  the  Senate? 
What  other  constituent  jjart  of  the  government  could  so 
well  understand  and  ad.iudge  of  a  perverse  and  criuiinal 
refusal  to  obey,  or  wilfull  d.-cliuation  to  execute  the  na- 
tional will,  than  those  joiuiug  in  its  expression?  There 
can  be  but  one  answer  to  these  questions. 

Wisdom  and  Justice  of  the  Constitution. 

The  provisions  of  the  Constitution  are  wise  and  Just  be- 
Tond  the  po.ver  of  disputation,  iu  leaving  the  entire  sub- 
ject of  the  responsibility  of  the  Executive  to  faithfully 
execute  his  oliice  and  enforce  the  la.vs  to  the  charge,  trial 
and  judgment  of  the  two  several  branches  of  the  Legisla- 
tive Dep.artment,  regardless  of  the  'ipiuions  of  Cabinet  olli- 
cers,  or  of  tlie  deci-ions  of  the  .ludicial  Department.  The 
respondent  has  placed  himself  within  1  his  power  of  im- 
peachment by  traaipliug  on  the  constitutional  duty  of  the 
Executive,  and  violating  the  penal  laws  of  the  land.  I 
readily  admit  that  the  Constitution  of  I'uiti-d  States  is  in 
almost  every  respect  different  from  the  Constitution  of 
Great  Britain.  The  latter  is,  to  a  great  extent,  uuw  ritten, 
and  is,  in  all  regards,  subject  to  such  changes  as  Parlia- 
ment enact.  An  act  of  Parliament  may  change  the  Con- 
stitution of  England.  In  this  country  the  rule  is  diiferent. 
The  Congress  may  enact  no  law  iu  conflict  with  the  Con- 
stitution. The  enactments  of  the  Parliament  be -ome  a 
part  of  the  British  Constitution.  The  will  of  Pailiaincnt 
is  supreme.  'J'lie  will  of  t;ongress  is  subordinate  to  tlie 
written  Constitution  of  the  Cuited  State.-,  but  not  to 
judged  of  by  the  Executive  Department.  But  the  theory 
upon  which  the  two  Constitutions  rest  at  the  present  time 
are  almost  identical.  In  both  the  Executive  is  made  sub- 
ordinate to  the  legislative  power.  The  Commons  of  Eng- 
land tolerate  no  encroachment  on  their  powers  from  any 
other  estate  of  the  realm. 

British  Precedent. 

The  P.arliament  is  the  supreme  power  of  the  kingdom. 
In  fpite  of  Uie  doctrine  that  "the  King  can  do  no  wrong," 
and  in  support  of  the  a.-sertion  that  the  exercise  of  tiie 
sovereignty  rest  iu  the  several  States,  the  kindred  ch.arao- 
ter  of  the  theories  permeating  the  Constitution  maybe 
illustrated  by  certain  parliamentary  and  ministerial  action 
connected  with  the  American  Kevohitiuu,  and  which  will 
well  serve  the  pur^io.-es  of  niv  argument.  Cn  the  27th  day 
of  February,  17S2.  tieneral  Conway  moved,  in  the  House 
of  Commons,  the  following  resolution:— "That  it  is  the 
opinion  of  this  House  that  the  further  prosecution  of 
orteiisive  war  on  the  contii.ent  of  North  America,  for  the 
purpose  of  reducing  the  revolted  colonies  to  obedience,  for 
the  better  means  of  Hcakeuiug  the  eiiorts  of  this  country 
against  lur  Europeaij  enemies,  dangerously  to  increase 
the  mutual  eiimiiy  so  fatal  to  the  iiitei'ests  both  of  Great 
Britain  and  .\meric.<,  and  by  preventing  our  hapjiy  reeon- 
cili  tiou  \\  ith  that  countrv.  to  frustrate  the  earnest  d^'sire 
graciously  exjiressed  by  his  Majesty,  to  re- tu'e  tiie  bless- 
ings of  public  tranquility."— ll:.n-eard,  vol.a2.  page  lu.l. 

The  Commons  passed  the  resobitions:  the  .\lii,itrv  did 
not  seem  to  catch  its  true  spirit,  and,  therefore,  on  .\farch 
th>-  next  folloH  iug,  tieneral  Conway  moved  another  reso- 
lution  in  these  more  expre.-s  and  emphatic  terms,  to  wit  :— 
"1  hat  after  the  solemn  declaration  of  the  opinion  of  the 
House  in  their  humble  addr.-ss  presented  to  his  .\l:ije.sty 
on  Friday  last,  aud  his  Maj<-sty'8  assurance  of  his  gracioi.a 
intention  in  pursuance  of  their  advice  to  take  such  mea- 
sures as  th;ill  appear  to  his  Majesty  to  be  mo.-t  conclusive 
to  the  restoraticui  of  harmony  hetween  Great  Britain  and 
the  revolted  colonies  so  essential  to  the  prosperity  of  tjoth, 
tills  IJouse  will  consider  as  enemies  to  his  .Malosty  a'ld 
this  country  all  tlKr-i-  who  shall  endeavor  to  frustrate  his 
Jlajest.v'apatrriirU  care  for  the  care  and  happiness  of  his 
people,  b3'  advising  or  by  any  means  attempting  the 
tartlier  prosecution  of  offensive  war  on  the  coutiin  nt  of 
North  America,  for  the  pu.pose  of  reducing  the  resolted 
colonies  to  obedience  by  force."— Ibid,  page  108il. 

'This  resolution  led  to  an  anima.ed  debate,  the  temper 
of  the  ('(uniiions  was  equal  to  ihe  directness  of  the  revobi- 
tion.  The -Ministrv  saiv  this,  and  understood  exactly  ita 
meaning.  They  were  di-'poaed  to  avoid  the  implied  cen- 
sure, and  attempted  to  thow  by  expres-ions  of  a  determi- 
nation to  observe  and  respect  the  opinion  of  the  House  aa 
declared  iu  the  first  resolution  that  necessity  existed  lor 
the  adoption  of  the  second  to  effectuate  this  end.  Lord 
North,  the  I'remic'r,  in  the  course  of  his  remarks,  said:  — 
"The  majoritv  of  that  House  had  resolved  that  pe:vc» 
should  be  made  with  America,  and  the  answer  given  from 
tlie  '1  hroiu-  was  so  satisfactory  that  the  House  had  just 
concurred  in  a  molion  to  return  thanks  to  his  .Majesty  for 
making  it.  Theref  ire  whrie  there  could  be  no  ground  for 
coming  to  a  resolution  which  seemed  to  doubt  the  pro- 
priety or  sincerity  of  that  answer?  Ho  was  not  of  tho  dis- 
position of  those  who  condemned  them,  and  by  factious 
and  seditious  misrepresentations  held  them  out  to  tho 
public.  In  the  most  odious  cdors  a  majority  of  that  Uouso 
was  in  parliameutarv  language  the  House  itself. 

"It  could  never  make  liim  change  a  single  Oidiiion.  yet  ho 
bowed  to  that  opini'Ui  which  was  sanctioned  by  tl^-  ma- 
jority. Tliougti  he  might  not  be  a  convert  to  such  opi;iion, 
still  he  held  it  to  be  his  indispensable  duty  to  obey  it,  and 
never  once  to  lose  eight  of  it  in  the  advice  which,  as  a 
f ervant  of  the  Crown,  he  should  have  occasion  to  give  his 
Sovereign.    It  was  the  right  of  that  House   to  couiuaud; 
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it  was  the  duty  of  a  Minister  to  obey  its  resolutions.  Par- 
liament had  already  expreseod  its  de-ircn  or  iti  orders, 
and  as  it  was  scarcely  possible  tl^it  .i  Mininter  should  be 
found  daring  and  infammis  enoiish  to  advise  his  Sove- 
reign to  dirter  in  opinion  from  his  Parliament,  so  he  could 
not  think  the  present  motion,  \vl;i,.h  muxt  suppose  the 
existence  of  such  a  Minister,  could  be  at  all  necessary."— 
Ibid,  p.  1090.  Ai'd  again  he  said:— "To  the  policy  of  that 
resolution  he  could  not  subscribe,  hut  as  Parliament  had 
thought  proper  to  pass  it,  and  as  Ministers  were  bound  to 
obey  tbe  orders  of  Parliameut.  so  he  should  make  that  re- 
Bolution  the  standard  of  his  future  conduct."— P.  1107. 
The?e  protestations  of  Lord  North  did  not  arrest  the  action 
of  the  Commons;  the  resolution  passed,  and  peace  fol- 
lowed. 

It  will  be  observed  that  these  proceedings  on  the  part  of 
the  (Jonmions  trenched  iin  ground  covered  by  the  preroga- 
tives of  the  Crown,  and  alVcctid,  to  some  extent,  the  poiv- 
ers  of  declaring  war,  making  pe;ce  and  cntenug  into  trea- 
ties. Still  till-  minister  bowed  in  obedience  to  the  com- 
mand of  tiie  llousi-,  and  drrl.'ired  that  it  was  scarcely  pos- 
eible  that  a  niiui-"tcr  shipuld  be  found  hardy,  daring  and 
infamous  euuugh  to  advi^^e  hi^  eovereigu  to  diifer  in  opi- 
nion from  his  Parliament.  This  grand  action  of  tlie  Coui- 
nions  and  its  results  diiclosed  the  sublimest  feature  of  tlie 
British  (Jom-titntion.  It  nas  made  to  appear  hi>w  tho- 
roughl.v  under  that  (Constitution  the  executive  power  was 
dependant  on  the  legislative  will  of  the  nation.  Tlie  doc- 
trine that  the  king  cau  do  no  wrong,  while  it  jirot'Cted  his 
person,  was  resolved  into  an  aliuost  perfect  subordination 
of  the  ministers,  through  whom  the  powers  of  the  Crown 
are  exerted  to  tlie  acts  and  resolutions  of  tlie  Parliament, 
until  at  last  tnc  roar  of  the  lion  of  ICnglana  is  no  more  than 
the  voice  of  the  Commons  of  the  realm.  So  completely  had 
this  priaciple  asserted  itself  in  the  Uritish  Constitution 
that  the  veto  power  had  passed  into  disuse  for  nearlv  a 
centurv,  and  it  has  not  been  exercised  since. 

The  last  iustance  of  its  use  was  in  April.  169fi.  when  Wil- 
Irim  in  refused  the  royal  assent  tn  a  "bill  to  regulate  elec- 
tions of  members  to  serve  in  Parliament."— Hansard,  vol. 
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he  men  who  framed  our  Constitution  in  1789  were  not 
untaught  of  tlieae  facts  in  KuKlish  history,  and  they 
fashioned  our  government  on  the  plan  of  llie  subordinatiiui 
of  the  executive  power  to  the  \\rittfn  law  of  the  land. 
They  did  not  deny  the  veto  power  of  the  President,  but 
they  did  declan'  that  it  should  be  subject  to  a  1.  gir-lative 
limitation,  under  the  operation  of  which  it  might  in  any 
given  case  be  overruled  bv  the  Congress;  and  when  this 
happens,  and  the  vetoed  bill  becomes  law.  the  President 
must  yield  tlie  convictions  of  his  own  judgment  as  an  in- 
dividual to  the  demands  of  the  higher  duty  of  the  office 
and  execute  the  law. 

His  oath  binds  him  to  this,  and  he  cannot  pursue  any 
other  course  of  action  witliout  end  msering  the  public 
weal.  The  Constitution  regards  him  in  a  double  capacity 
as  a  citizen  and  public  otlicer.  In  the  tirst.  it  leases  him 
to  the  same  accountability  to  the  law  in  its  ordinary  pro- 
cess as  would  attach  to  and  apply  in  case  he  were  a  mere 
civilian  or  the  humblest  citizen,  while  in  the  Utter  it  sub- 
jects him  to  the  power  of  the  House  of  Kepresentali^es  to 
impeach,  and  that  of  the  Senate  to  remove  him  from  oihcc 
if  he  be  guilty  of  "treason,  bribery,  or  other  high  crimes 
and  nnsilenieanor?."  If  the  citizen  disobey  the  law,  and 
be  convicted  tliereof,  he  may  be  relieved  by  pardun;  but 
the  ollicer  wlio  brings  upon  himself  a  conviction  or  im- 
peachment, cannot  receive  the  Executive  clemency,  for 
while  it  is  provided  that  the  President  "shall  have  power 
to  srant  reprieves  and  pardons  for  otTeiiT'es  against  tho 
United  States,"  it  isalsoexpressl.v  declared  that  this  power 
Fhall  not  extend  to  "cases  of  iniDcachnient."— Article  2, 
section  2.  The  same  person,  if  he  be  a  civil  officer,  may  ho 
indicted  for  a  violation  of  law.  and  impeached  for  the  same 
act.  If  convicted  in  both  cases,  he  may  be  pardoned  in  the 
former,  but  in  the  latter  he  i«  beyond  tho  reach  of  forgive- 
ness. The  relief  provided  for  the  disobedient  citizen  is 
denied  to  the  offending  otScer. 

The  L>aw-niakins  Po'wer. 

I  have  alreadj'  observed  that  the  Constitution  of  tho 
United  States  distributes  the  powers  of  the  government 
among  three  departmeuts.  First  in  the  order  of  constitu- 
tional arrangement  is  the  Legislative  Departm<'nt.  and 
this,  doubtless,  because  the  law-making  power  is  the  su- 
preme power  of  the  land,  through  which  the  will  of  tlio 
nation  is  expressed.  The  legisfitive  power,  in  other  words 
the  law-making  power,  is  "vested  in  a  Congress  of  tho 
''United  States."  1  he  acts  of  Congress  constitute  the  mu- 
nicipal  power  of  the  Hepublic.  Municipal  law  is  a  rule  of 
action  prescribed  bytheBupreme  power  of  a  State,  com- 
niandiuK  what  is  right  and  prohibiting  what  is  wrong. - 
Blackstone,  page  44.  The  supreme  no-.ver  of  a  State' is 
that  which  is  the  highest  in  authority;  and,  therefore,  it 
was  proper  that  the  Constitution  should  name  first  the  le- 
gislative department  in  the  distribution  of  powers,  as 
through  it  alone  the  State  can  speak.  Its  voice  is  the  law  • 
the  rule  of  action  to  be  respected  and  obeyed  by  every 
person  subject  to  its  direction  or  amenable  to  its  reuuiro- 
mentts. 

Executive  Department. 

Next  in  the  order  of  its  dlitribution  of  powers  tho  Con- 
stitution names  the  Kxecutive  Uepartment.  This  is  pro- 
per and  logical  for  the  will,  the  law  of  tlu^  nation,  cannot 
act  except  through  agents  or  instrumentalities  charged 
with  its  execution.  The  Congress  cau  enact  a  law,  but 
cannot  e.xccute  it;  it  can  express  the  will  of  tlie  natimi 
but  some  other  agencies  are  leiuired  to  give  it  elfei-t.  Tho 
Constitution  reaolves  those  agencies  and  iuistrumcutalitius 


into  an  Executive  Department.  At  tho  head  of  this  dej 
partment,  charged  imperatively  with  the  due  execution  oj 
its  great  power,  appears  the  President  of  the  United  Statosl 
didy  enjoined  to  take  care  that  the  laws  be  f.aitlituUy  cxo 
cuted.  If  the  law  which  he  is  to  execute  does  not  \'est  liiiH 
with  discretionary  powers,  ho  has  no  election.  lie  must 
execute  the  will  of  the  nation  as  expressed  by  Congress. 
In  no  case  can  he  indulge  the  uncertainties  and  take  tho 
responsibilities  of  official  discretion  unless  it  be  conceded 
to  him  bv  express  enactment.  In  nil  other  cases  he  iuu»t 
follow  and  enforce  the  Legisl.ative  will. 

The  office  of  e.xecuting  a  law  excludes  the  right  to  judgo 
of  it.  and  as  the  Constitution  charges  the  President  with 
the  execution  of  the  laws.  It  thereby  declares  what  is  hia 
duty,  and  gives  him  no  power  bevoud.— Rowle  on  the  Coi» 
stitutiou,  p.  l.'Jti.  L'ndoubtedly  lie  po-.^esses  the  right  tt) 
recommend  the  enactment  and  to  advise  the  reiieal  of 
laws.  He  may  also,  as  I  have  before  remarked,  ob.^truct 
the  passage  of  la«3  by  interposing  his  veto,  biitli-yonil 
these  means  of  changing,  directing  or  ob-tructing  the  nar 
tional  will  he  may  not  go.  When  the  law-makiua  power 
has  resolved,  his  oppo.-ition  must  be  at  an  end.  That  res> 
lotion  is  a  law,  and  reiistance  to  it  is  punishable.— /eiZ<i> 
ratitit.  No.  70. 

The  judgment  of  the  individual  intrusted  for  the  time 
being  with  the  executive  power  of  the  republic  luav  reject 
as  utterly  erroneous  the  conclusion  arrived  at  by  th  is*»  ii> 
\e."ted  with  the  legislative  power,  but  tlie  o.'Kcer  must  sub* 
niit  and  execute  tlie  law.  He  lias  no  discretion  in  thO 
premises,  cxcei't  such  as  the  particular  statute  confers  on 
on  hiin,  and  even  this,  he  [uust  exercise  in  obedience  to  thfi 
rules  which  the  act  provides.  A  high  officer  of  the  govern* 
nient  once  gave  to  the  President  ol  the  United  States  an 
opinion  relative  to  this  doctrine  in  these  words,  "To  tho 
Chief  Executive  Magistrate  of  the  Union  is  contid'  d  tliB 
solemn  duty  of  seeing  the  laws  f.aithfully  executed,  that 
he  may  be  able  to  meet  this  duty  with  a  power  eipial  to  its 
performance,  he  nominates  his  own  subordinates  and  r» 
moves  them  at  his  pleasure." 

This  opinion  was  given  prior  to  the  passage  of  the  act  61 
March  2,  1867,  which  requires  the  concurrence  of  the  Sen* 
ate  in  removals  from  office,  which,  while  denying  to  tliS 
Senate  the  power  of  absolute  removal,  concedes  to  him  thp 
power  to  Buipend  ollicers,  and  to  Bupi)lv  their  places  tenr 
porarilv.  For  the  same  reasim  the  laud  and  naval  forcei 
are  under  his  ordi-rs,  as  their  commaiider-iu-oliief ;  but  hiB 

Eower  is  to  be  used  only  in  the  manner  prescribed  bv  tha 
egi.jUtivc  Dopaitnu-nt,  He  cannot  accoiupli.-h  a  legal 
purpose  by  illegal  means,  or  break  the  law  b  him.^elf  to  pro 
vent  theui  from  being  violated  bv  others.  The  acta  ol 
Congre.-B  sonu.'tiuies  give  the  Pn'-ident  a  broad  discretion 
in  the  use  of  the  means  by  which  they  are  to  be  e.xecuteA 
and  sometimes  limit  his  power,  so  that  he  can  exercise  it 
only  in  a  certain  prescribed  manner.  Wliere  the  law  di> 
reels  a  thing  to  be  done  without  saying  hoiv,  that  implies 
the  power  to  use  such  means  as  may  be  necessary  auij 
proper  to  accomplish  thceud  of  the  Legislature;  but  whe^e 
the  means  of  perf  irniins;  a  duty  is  poiuted  out  by  statuti* 
tlio  exclusive  mode  and  no  other  can  be  followed. 

No  Common  I^aw. 

The  United  States  have  no  common  law  to  fall  bacft 
upon  when  the  Nvritten  law  is  defcetiie.  If.  tlieretore,  an 
act  oft  Congress  declares  that  a  certain  thing  shall  be  done  by 
a  particular  olhci'r,  it  cannot  be  doneby  a  ditiereut  olliceiv 
The  agency  which  the  la»v  furni-hcs  for  its  own  execution 
must  be  used  to  the  exclusion  of  all  others.— Opinion  of 
Attorney-trcneral  Hlack,  November  20.  18ri0. 

This  is  a  very  clear  statement  of  the  doctrine  which  I 
have  been  endeavoriug  to  enforce,  and  on  which  the  peci> 
liar  branch  of  this  case  now  commanding  our  attention 
rests.  If  we  drift  away  from  it  we  un.-ettle  the  ver^ 
foundation  of  the  government  and  endanger  theif 
stabilit.v  to  a  degree  which  may  well  alarm  the  moat 
pi'ace(\d  mind  and  appal  the  most  courageous.  A  de^ 
parture  from  this  view  of  the  character  of  the  Executive 
power,  and  from  the  nature  of  the  duty  and  oblijation 
resting  upon  the  officer  charged  therewith,  would  »uiv 
round  this  nation  with  its  most  fearful  proportion* 
and  of  unparall.li  d  magnitude.  Such  a  departure  would 
not  only  justify  the  respondent  in  his  refusal  to  oliey  and 
exicute  till' law,  liut  also  approve  his  usurpation  of  the  jifc 
dicial  powers.  When  he  resolved  that  he  would  not  oN 
serve  tlie  Lcnislature's  will,  because,  in  hia  jud,'uient  it  did 
not  conform  to  the  provisions  of  tho  Constitution  of  tliS 
Inited  States  touching  the  eiibjucts  embraced  in  the  art§ 
cles  of  impeachment  on  which  he  is  now  being  triei  al 
your  bar.  Concede  this  to  him,  and  when  and  where  ni*7 
we  look  for  the  end?  to  what  remit  shall  we  arrive?  Wijl 
it  naturally  and  inevitalily  load  to  a  consolidation  of  tho 
several  powers  of  the  government  in  the  Executive  Deparli 
ment,  and  would  this  be  the  end?  Would  it  not  ratlier  b9 
the  beginning;'  If  tho  President  may  defy  and  usurp 
the  powers  of  the  1^'gislative  and  Judicial  l>i* 
partments  of  tho  governnieut.  as  liis  caiuiees  ol 
the  advices  of  his  Cabinet  mav  inclim^  him,  »  by  mar 
not  his  snbordinati'.  each  for  himself,  and  toucliiug  hU 
own  sphere  of  action  deterinincd  how  far  the  directions  of 
his  superior  accord  with  the  Constitution  of  the  Inited 
States,  and  reji'ct  and  refuse  to  obey  all  that  comes  short 
of  the  standard  erected  by  his  judumeut.  It  was  remarked 
bv  the  Supreme  C'lurt  of  the  I  iiiled  States,  in  the  case  cj 
Martin  vs.  .Mott,  12  Wheaton,  19.  that  "if  a  superior  officer 
has  a  risht  to  contist  the  orders  of  tho  Presid.  nt  upon  his 
order,  doubt  as  to  the  exigency  referred  to  bv  the  statuto 
hiving  arisen,  it  must  lu'  euuallv  the  right  of  everv  inferior 

BoMuT,  aiul  any  net  .1 bv  any  person  in    furtherance  of 

suelioiilcus  would  subject  him  to  respiui-ibilitv  in  a  civij 
8uit,  in  which  his   deieuso  must   tiually   rest   upon  hiS 
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ability  to  establieli  the  facta  by  competent  proofs.  Such  a 
course  would  be  6ul)vi'n<ivo  of  all  discipline,  and  expose 
the  beet  disposed  otlicera  to  the  chaucea  of  tlie  ruinous 
litis.-\tiou.  «»♦»««» 

The  power  Itself  is  confined  to  the  Executive  of  the 
Vuion;  to  liiiu  wlio  is  bv  the  Oonptitution  the  commander 
of  the  militia  when  called  iuto  the  actual  service  of  the 
United  States;  whose  duty  is  to  take  care  that  the  la wti  be 
fiiitht'iilly  executed,  and  wliose  responsibilitv  for  an  honest 
discharge  of  hie  othcial  obligation  is  secured  by  the  highe,-t 
sanction.  He  is  necessarily  constituted  the  judge  ol  the 
e.\isi('nce  of  the  exigency  iu  the  lirst  instance,  and  if  bound 
to  call  f'r  the  militia.  Ilia  ordiMs  for  tins  imu  pose  are  in 
Btriet  coiifuruiity  with  the  provi-ious  ot  the  law,  ami  it 
■would  seem  to  follow  as  a  necess.'try  couseijuence.  that 
every  act  done  by  a  subnrdinate  olUcer  iu  obedience  to 
such  ordeiT  is  equally  justifiable. 

'1  he  law  contemplates  that  under  aiich  circumstances 
ord(-r8  will  be  given  to  carry  the  power  into  eifect,  and  it 
cannot,  therefore,  tie  a  correct  inference  that  any  otiier 
person  ha.s  a  just  right  to  disobey  them.  Apply  the  prinei- 
ples  here  enunciated  to  tin-  case  at  the  bar.  and  they  be- 
come perfect  support.  If  the  Tresident  has  a  right  to  con- 
trol and  refuse  to  obe.v  the  laws  enacted  by  Cnugress,  his 
BubOidinates  niaj"  exercise  the  same  right  and  refuse  to 
obey  hie  oiders.  If  he  may  exercise  it  iu  one  I'ase,  ihej' 
nay  as:8ert  it  in  any  oliier.  If  he  may  clialleuge  the 
laws  of  Congress,  thev  mav  question  the  orders  of  the 
President.  It  is  his  doty  to  cany  out  the  laws  of  tlie  na- 
tion, ami  their  duty  to  nbey  his'  orders.  II(!  niav  be  al- 
lowid  tn  defy  the  fecislative  \\ill,  they  may  be  allowed  to 
disregaid  lie.'  Ivxeeutive  uidcr.  i  iiio  brings  confusion,  and 
tlie  aliairs  of  the  public  are  made  the  sport  of  the  contend- 
ing factious  and  coiiilietinR  agentn. 

No  such  power  belongs  to  either.  To  Congress  is  given 
the  power  to  enact  lau  s,  and  while  they  rencain  on  the 
statute  book  it  is  the  constitutional  duty  of  tlw  I'resident 
to  Bee  their  faithful  execution.  This  duty  rests  upon  all  of 
his  suborrii/iates.  Its  observance  by  all,  the  rresideut  in- 
cluded, makes  the  Execmiye  Department,  through  tea 
thoiiBaud  agents,  a  imit.  L'l.itv  produces  harnu]ny.  Har- 
mony eifects  direction  of  action,  and  thus  secures  a  due 
execution  of  the  laws;  but  if  the  President  m;iy  di.-regard 
the  law  because  lie  has  been  advised  bv  his  (j'abim't.  and 
believes  that  the  Congr.-ss  violated  the  < 'oustiiuti.rn  in  its 
eiiactiueuts.and  his  Biibordiiiates  may  f  illow  anv  example, 
disobey  his  ordersand  directions,  the  object  and  end  of  an 
Executive  unity  is  defeated,  anarchy  succeeds  order; 
force,  irrcspontibh;  and  vicious,  supplants  law,  and  ruin 
envelope-s  the  republic  and  its  institutions. 

If  the  views  which  1  have  imperfectly  presented  are  cor- 
rect—and such  I  believe  theui  to  be— the  te^'tiinony  to 
■t^hieli  \\c  object  must  be  excluded  from  your  cmsidera- 
tiou.  and  thus  will  be  determined  one  of  the  most  import- 
ant questions  encircled  by  tiiii  cft.^e.  If  I  have  been  able 
to  arrest  your  atti-ntion,  and  lo  centre  it  upon  the  question 
^^  hieli  1  have  im))erfectly  di-cussed,  the  tnne  occupied  by 
nie  «  ill  not  be  without  profit  to  the  nation.  I  have  endea- 
vored to  show-  that  the  royal  fiction,  wliich  asserts  that 
"the  king  can  do  no  wrotig,"  cannot  be  ap|)lied  to  the 
I'resident  of  the  Lnited  States  in  such  manner  as  lu  shield 
liim  from  the  just  condemnation  of  violated  lau.  i  he 
Ving's  crimes  may  be  expiated  b^  the  vicarious  atore- 
jneut  of  his  minister,  but  the  President  is  held  personally 
Buicm-.ble  to  the  impeaching  power  of  the  House  of  liepre- 
sentatives.  Concede  to  the  i'resident  immunity  through 
the  advice  of  his  Cabinet  ofHeers,  and  vou  reverse  by  your 
dceision  the  theory  of  our  Constitution.  Let  those  who 
v  ill  assume  this  responsibility.  I  leave  it  to  the  decision 
of  the  Senate. 

Rejoiiifler  of  3Ir.  Cnrtis. 

Mr.  CURTIS  said;- 1  have  no  intention.  Senators,  to 
make  a  reply  to  the  elaborate  anfnuieiit.  which  has  now 
been  introduced  liere  bv  the  houoraWe  manager,  touching 
the  merits  of  this  case.  The  time  for  that  has  not  comir, 
and  the  testimony  is  not  before  you.  The  Case  is  not  in  a 
condition  for  you  to  coiuider  and  pass  upon  its  merits 
whethi  r  tliey  Ijc  based  on  Luv  or  the  facts. 

'I'he  simple  question  now  before  the  Senate  is,  whether  a 
certain  (jfier  of  jiroof  may  be  carried  out  in  evidence.  (Jf 
course  that  involves  another.  That  other  inquiry  is,  whe- 
ther the  cvideuee  \vliich  is  oflered  is  pertinent  to  any 
matter  inv'Mved  in  this  case;  and  when  it  is  .ascertained 
the  mutter-  is  pertinent,  I  suppose  it  is  to  be  rceeived.  Its 
credit,  ability,  its  wealth,  its  effect  finally  ujion  tlie  merits 
of  the  case,  or  any  i|ue8tion,  cannot  be  considered  and 
acted  iipiui  preliminarily  to  the  reception  of  the  evidenci', 
and  leaving  on  one  side  the  whole  of  this  elaborate  argu- 
ment \-,  liicTi  is  now  addres-'cd  to  you,  I  propose  to  make  a 
fe.v  observations  to  sliow  that  this  evidence  is  pertinent  to 
issues  in  this  case. 

The  honorable  manager  has  read  a  portion  of  the  answer 
of  the  I'resident,  and  has  stated  that  the  House  of  Kepre- 
eentatives  has  taken  no  isnue  upon  that  part  of  the  answ  er. 
As  to  the  effect  of  that  adniiBsion  by  Uie  managers,  I  sh.'dl 
have  a  word  or  two  to  say  presently.  Hut  the  honoralile 
manager  has  not  told  you  tliat  the  House  of  lleprcsenta- 
tives,  when  they  brought  to  your  bar  these  articles,  did  not 
intend  to  assert  and  prove  the  allegatious  contained  in 
them,  which  are  matters  of  fact.  One  of  these  allegations, 
Mr.  t:hicf  dustice,  as  you  will  find  by  referring  to  the  iint 
article,  and  to  the  second  article,  and  to  the  third  article, 
is  that  the  President  of  the  lnited  State*  in  removing  Mr. 
Stanton  and  app^dnting  Ceneral  Thomas  intentionnllv 
Violated  tlie  Constitution  of  the  L'nited  States  ;  that  he  did 
these  acts  with  the  intention  of  violating  the  Constitution 

"the  United  States.  Instead  of  favi  ring  that,  it  is  wholly 
immaterial  what  intention  the  President  had;  it  is  iuaua- 


teri.al  whether  he  honestly  believed  that  the  act  of  Con- 
grcss  was  unconstitutional;  it  is  wholly  immaterial 
whether  he  believed  that  he  was  acting  in  accordance  with 
his  oath  of  ollice.  to  preserve,  protect  end  defend  the  Con- 
stitution when  he  did  this  act. 

Now,  then,  we  otier  to  introduce  evidence  here  bearing 
upon  this  question  of  intent,  evidence  tliat  before  offering 
any  O))iniou  upon  tills  subject,  he  resorted  to  pro:ier  ad- 
vice  to  enalile  him  to  form  a  correct  judgment,  aud  that 
when  he  did  form  a  fixed  opinion  on  this  subject,  it  ^va3 
tinder  the  inlluence  of  this  proper  advice,  ami  tliat  whea 
he  did  tliisact,  whether  it  was  lawful  or  unlawful,  it  was 
not  done  witli  an  intention  to  violate  th.-  t;  oj-tiiiiti  m. 
J'he  honorable  manager  gets  up  here,  and  aiPbe-.-es  vou 
for  an  hour  by  tlie  clock,  that  it  is  wholly  immaterial  w'hat 
his  opinion  was,  or  what  advice  he  had"  received  iu  con- 
formity with  which  he  acted  in  this  matter.  The  hou  ira- 
ble  manager's  argument  may  be  a  sound  one.  I'ue  Senate 
may  ultiiuatily  Come  to  that  conclusion  after  thev  have 
heard  this  clatise.  This  is  a  discussion  into  which  I  sliall 
not  entiT.  But  before  the  .-^enatc  can  come  to  the  conside- 
ration of  thcKc  questions,  they  mtist  pass  over  this  allega- 
tion; they  must  either  say,  as  the  honorable  manager 
says,  that  it  is  wtiollv  immaterial  what  opiuiou  the  I'resi- 
dent formed,  and  under  what  adrice  or  under  uiiat  cir- 
cumstances he  formed  it,  or  else  it  must  be  admitted  by 
Senators  that  it  is  material,  and  the  evidence  must  be  cou- 
Eidered.  Ni>w,  how  is  it  possible  at  this  stage  of  tiie  in. 
quirv  to  determine  wnich.of  these  courses  is  to  be  tatea 
by  the  honorable  Senate? 

If  the  f^cnate  should  finally  come  to  the  conclusion  that 
it  is  wholly  immaterial,  this  evide^ice  will  do  no  harm.    If, 
on  the  other  hand,  the  Senate  should  ftnallv  come  tii  the 
conclusion  that  it  is    material  what    the    intention  of  tho 
I'resident  was  iu  doiugthe.se  acts,  and  that  tliev  will  ex- 
amine to   see  whether  it  «  as  or    not  a  wilfull  violation  of 
the  tJonstitution,  \v  hat  then?     It  would  have  excluded  the 
evidence  upon  which  it  could  have  determined  tliMt  qiu-s- 
tiou.    I  respectfully   submit,  therefore,  that   whether  the 
}  argument  of  the  honorable  managers  is  sound  or  uu.-ooud, 
V  hether  it  will  finally  appear  iu  the  judgment  of  the  Se- 
nate that  this  evidence  is  material  or  not,  this  is  not  the 
time  to  exclude  it.     Upon  the  grcumd  that  au  exaniinatiou 
of  the  merits  hereafter,  and  a  deeision  upon  tlio-e  merits 
1  will  show  that  it  is  immaterial,  when   that  is  shown  tho 
evidence  can  be  laid  asid.;.     If  the  other  couelusioii  should 
I  be  arrived   at   by   auy  one   Senator,  or   bv  the  botiv,  tiiea 
I  they  will  be  in  want  of  this  evidence  which  v;e  now  otter. 
I  In  reference  to  this  question.  Senators,  it  is  not  iierfinent. 
I  do  not  intend  to  enter  into  the   constitutional  in  piiry 
whicii  was  started   veaterdav   by  the  honorable  manager, 
Mr.  Butler,  as    to    the    particular  character  of  the  Cabinet 
council.    Une  thing  is  certain,  that   every  President  from 
the   origin  of   the  government,   has  .assented    to  oral  dia- 
I  cussion    in  his    presence,  questions  of   public    importance 
I  arising  in  the  course  of  his  official  duty,    .\uother  thing  is 
apparent;  that  is,  although  the  ivriiten  letter  remains  and 
therefore   it    would   appear  w  ith  some  certainty  w  liat  the 
I  adviee  of  a  Cabinet  council  was  if  it  were  piu  in,  yet  every 
practical  man  who  has    hid  conu^-cti  n  with  th."  business 
i  affairs    of    life,  every  lawyer,  every  legislator  knov\s  that 
j  there  is  no  satisfactory  mode  of  bringing  out  the  tro.th  as 
i  au  oral  discussion  face  to  face  of  those  w  ho  arc  interested 
I  in  the  subject,  that  it  is  the  mo-t   satisfactory  mode  of  ar- 
riving at  a  conclusion,  and  that  solitary  u  rit'tcii   oj  iuioue, 
composed  in  aclosel,  awav  from  the  collision  betivceii  mea, 
which  brings   out   new    thoughts,  new  conci>p:ious,  more 
accurate  views,  is  not  the  best  method  of  arriving  at  a  con. 
!  elusion;  ai>d  under  the  influence  of   thin  the  practical  cou- 
I  sidera'.-oii  undoubtedly  is,  that   this  habit,  bc-'inning  with 
tieneral   \\'ashingtou,    not    bccuning    uiii.ei>al    bv    ;iny 
I  means  until  .Mr.  .bqlers.jn's  time.  Imt  from  that  day  "to  this 
this  habit  has  been  formed,  rresidcnt  Johnson  found  it  ia 
existence  when  he  went  iuto  oflice. 

He  Continued  it.  and  I  therefore  say  that  when  the  ques- 
tion of  his  intc-ntion  comes  to  he  considered  by  the  Senate, 
whi-n  the  cpiestiou  arices  in  their  minds  whether  the  Pre. 
•ideiit  honestly  liilie\c(i  that  tliia  was  au  uucon.-titutioiial 
law,  when  the  particular  exigencies  arises,  when,  if  ho 
carried  out  or  obeyed  that  law,  he  must  quit  the  poweri 
H  hieli  he  believed  were  conferred  upon  him  bv  tho  (  dusti- 
tiitiuii,  and  not  lie  able  to  carry  on  the  departments  of  the 
government  iu  the  maiiujr  the  public  interests  ri.iuireil. 
When  these  questions  arise  for  the  consideration  .f  tlio 
Senate,  then  they  ought  to  have  before  them  tlie  lact  that 
be  acted  Ijy  the  advice  of  the  usual  aud  proper  aihi^ors, 
that  he  resorted  to  the  last  means  within  his  reaeli  to  foria 
a  full  opinion  upon  this  subject,  aud  that  therefore  it  is  a 
fairconclusi.)H  that  w  hen  tie  did  form  that  opiuiou,  it  was 
au  honest  and  hxud  opinion,  w  lii„-li  he  felt  he  must  carrv 
out  into  practice  if  the  proper  occasion  slioiild  arise.  It  ia 
in  this  point  of  view,  aud  this  point  of  view  only,  that  wo 
otler  this  evidence. 

The  honorable  Senator  from  Michigan  (.Mr.  Howard) 
has  proposid  r.  (luestmu  to  the  couufel  for  thi' President. 
It  ia  this:-"l)o  the  counsel  for  the  accused  not  consider 
that  the  v.nlidity  of  the  Tenure  of  ClMce  bill  was  purelv  a 
ijiiestion  of  law"-"  I  shall  answei  that  part  of  the  que-tioa 
fir-t.  The  coustitutiousl  validitvof  anv  law  is  of  course 
purely  a  question  of  law.  It  depends  upon  a  eomparis..a 
ol  the  provisions  of  the  bill.  With  a  law  enacted  bv  tlio 
jieople  for  the  government  of  their  agents  it  depends  iipoa 
whether  these  agents  have  transcended  the  authority 
which  the  people  gtivc;  and  that  comparison  of  the  Cou. 
Btitution  with  the  law  is  in  too  sense  iu  which  it  was  in- 
tended  by  the  Senator.  The  next  branch  of  the  que.itioa 
is: -"Whether  that  question  is  to  be  determined  iu  the 
trial  by  tho  Senate?"  That  is  a  quctioa  1  cannot  ausw  er. 
TUat  18  a  questiou  that  can  bo  dctonuined  only   by  tbo 
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Senate  themsclvea.  If  the  Senate  should  find  that  Mr. 
Stanton's  c:i8e  was  not  within  this  law,  then  no  such  ques- 
tion ari-ea.  Then  there  is  no  question  in  tins  particular 
case  of  a  conflict  hetween  this  law  and  the  Constitution. 

If  til.- Senate  should  find  that  in  these  article3__charged 
aeaiut^t  tile  President  that  it  is  necessary  for  tlie  benate  to 
believe  that  there  was  some  act  of  turpitude  on  his  part,  con- 
nectirt  with  this  matter,  some  malajiden,  some  badintent, 
and  tliat  he  did  honestly  believe,  .as  he  states  in  his  an- 
swer that  this  was  an  unconstitutional  law:  that  a  case 
having  ari.-en  when  he  must  .act  accordingly,  under  his 
oath  of  omce,  if  the  Senate  conies  to  that  conclusion,  it  is 
immaterial  whether  tliis  was  a  constitutional  or  uncon- 
Btitutioal  law.  Be  it  one  or  be  it  tlie  other;  be  it  true  or 
fal-^e  tliat  the  President  has  committed  an  offense  by  hia 
interpretation  of  the  law,  he  has  not  committed  an  im- 
peachable offense,  as  charged  by  the  House  of  Represen- 
tatives, and  as  we  must  advance  beyond  this  question  be- 
fore we  roach  the  third  question  that  the  Senator  pro- 
Sound?.  tliere  ia  no  necessity  for  the  Senate  to  determine 
lat  question.  .      ..^     ^,  .,      .,     . 

The  residue  of  the  question  is— "Do  they  consider  that 
the  opinions  of  Cabinet  oflicflra  touching  that  (|ue.^iiou— 
that  ia,  the  constitutionality  of  the  law— "w  couipetent 
evidence,  by  which  the  judgment  of  the  Scuate  ought  to 
be  inHuenced?"  Certaiulv  not.  We  do  not  put  them  on 
the  stand  as  experts  on  questions  of  constitutional  law. 
The  judges  will  determine  that  out  of  their  own  breasts. 
We  put  them  on  the  stand  as  advisers  of  the  President,  to 
state  what  advice,  in  point  of  fact,  they  gave  him,  with  a 
view  to  show  that  he  waa  guilty  of  no  improper  intent  to 
violate  the  Constitution.      ,    ,      ,  v,     c       »      r 

In  reply  to  the  question  of  the  honorable  Senator  from 
Micliigan  (Mr.  Howard),  .as  to  why  we  should  put  mem- 
bers of  the  Cabinet  on  the  stand,  1  would  say  that  we  put 
them  on  the  staiid  for  the  same  purpose  as  tlie  Senator 
■when  practicing  law,  has  frequently  put  lawyers  on  the 
stand.  .V  luan is  proceeded  against  by  another  for  an  im- 
proper arrest,  or  for  a  malicious  prosecution,  and  it  is  ne- 
cessary to  prove  malice.  If  no  proper  cause  is  proved, 
malice  is  infcraljle;  but  it  is  porfeetlv  well  settled,  that 
when  the  defendant  can  ehow  tluit  he  fairly  laid  his  ca:'0 
before  counsel,  and  that  couuh-1  advised  him  that  there 
was  prol)able  cause,  the  inference  of  malice  is|  overthrown. 
We  Nvish  to  show  here  that  the  Presid  ut  called  the 
opinions  of  hia  advisers,  and  acted  upon  tliat  advice. 

In  response  to  the  question  of  tfie  honorable  Senator  from 
Mar\l  ind,  (Mr.  Johnson.)  he  will  allow  me  to  say  that  this 
is  a  qucstiou  "  hicii  the  managr-rs  could  answer  much  Ixt- 
ter  tliiiu  the  President's  counsel.  The  question  is,  "  do  the 
counsel  for  the  President  understand  that  the  managers 
deny  the  statement  made  by  the  l-re«ideut  in  his  message 
of  Decemb  r  12,  1W7,  as  givin  in  evidence  by  the  managers, 
(pase  45,  O.iici.al  Report.)  that  the  members  of  the  C.abinet 
gave  iu  the  opiniou  tlieie  stated  as  to  the  Tenure  of  Omce 
act,  and  as  the  evidence  offered  and  corroborated  tliat 
Btafement,  or  for  what  otiier  object  is  it  oilVu-ed;"' 

We  now  understaud,  from  what  the  honorable  manager 
hajsaid  this  morning,  that  the  House  of  Kepreseutatnes 
has  taken  no  issue  o:i  that  part  of  our  ana  er.  i  he  lionor- 
able  manager  does  not  understaud  that  that  now  contro- 
verts or  denies  that  part  of  our  argument.  We  do  also 
understand  that  tlie  h  inorable  managers  themselves  put 
iu  evidence  the  message  of  tlic  President  to  the  Senate  of 
the  I'Jth  of  December,  in  which  he  states  that  he  was  ad- 
vised bv  the  members  of  his  (,'abinet  nnauimously,  in- 
cluding'Mr.  Stanton,  that  that  law  was  unconstitutional. 
Nevertheless,  Senators,  this  is  an  affair  of  the  utmost 
gravity  in  anv  respect  or  in  anv  possible  view  of  it.  and 
we  do  not  fee'l  at  liberty  to  evade  or  abstain  from  oti'ering 
the  meniljers  of  the  President's  Cabinet,  so  that  they 
might  state  to  vou,  under  tlie  sanction  of  their  oaths,  what 
advice  was  given  to  the  President  by  them  on  the  subject. 

Question  from  Senator  Wilson. 

Senator  WILSON  submitted  the  following  question  to 
the  Counsel:- "Is  the  advite  giviu  to  the  President  fjy  his 
Cabinet  with  a  view  of  preparing'  a  veto  message  pertimmt 
to  prove  the  right  of  the  Pre.-ident  to  disregard  the  law 
after  it  wjis  passed  over  his  veto':"' 

Mr.  CrUTIS— I  consider  it  strictly  pertinent.  It  is  not 
enough  tliat  the  President  received  such  advice,  but  he 
must  show  that  an  occasion  aro.-^e  for  him  to  act  upon  it 
whieli,  in  the  judgment  of  the  Senate,  was  such  occasion 
that  any  wrong  intention  could  be  unputed  to  him;  but 
the  first  step  is  to  show  that  he  honestly  believed  that  it 
was  an  unconstitutional  law. 

I  wish,  in  closing,  simply  to  say  that  Senators  will  per- 
ceive how  entiiely  aside  this  vieir  which  I  have  presented 
to  the  Senate  is  from  any  claim  on  the  part  of  the  Presi- 
dent. He  may  disregard  a  law  simply  because  bethinks 
it  unconstitutional!  He  makes  no  such  claim.  He  must 
make  a  case  beyond  that,  a  case  such  as  is  stated  in  his 
answer,  but  in  order  to  make  a  case  beyond  that  it  is  ne- 
cessary f<u-  him  to  begin  by  satisfying  the  Senate  that  ho 
honestly  believed  the  law  unconstitutional,  and  it  ia  with 
that  view  that  we  now  offer  this  evidence. 

The  Chief  Justice  .States  the  Question. 

The  Chief  Justice— Senators,  the  only  question  which  the 
Chief  Justice  considers  as  before  the  Senate,  respects  not 
the  weight  but  the  admissibility  of  the  evid<nce  oft'ered,  to 
determine  the  question.  It  is  necessary  to  show  what  is 
charged  in  the  articles  of  impeachment.  The  first  article 
charges  that  on  the  iilst  of  February  the  President  issued 
an  order  for  the  removal  of  Mr,  Stanton  from  the  ollice  of 
Secretary  of  War;  that  that  order  was  made  uulawfnllv, 
and  that  it  was^ade  with  intent  then  and  there  to  violate 
the  Constitution  of  the  United  States.    The  same  charge  is 


repeated  in  the  articles  which  relate  to  the  appointment 
of  Mr.  Thomas,  and  which  are  necessarily  connected  with 
this  transaction.  The  intent,  then,  ia  the  subject  to  which 
much  of  the  evidence  on  both  sides  has  been  directed,  and 
the  Chief  Justice  conceives  tliat  this  testimony  is  admissi- 
ble for  the  purpose  of  showing  the  intent  with  which  the 
President  has  acted  in  this  transaction.  He  will  subniU 
the  question  to  the  Senate,  if  any  Senator  desires  it. 
The  Vote. 

Senator  HOWARD  called  for  the  yeas  and  naya.  Tha 
vote  was  taken  and  resulted— yeas,  20;  nays.  29,  as  fol« 
lo^^'s: — 

Ye.vs.— Messrs.  Anthonr,  Bayard,  Buckalew,  Davia, 
Di.xon,  Doolittle,  Fessenden.  Fowler,  Grimes,  Henderson, 
Hendricks,  Johnson,  McCreery,  Patterson  (lenn.),  Ro^, 
Saulsbury.  Trumbull,  Van  Winkle,  Vickersand  Willoy— 20. 

N  AYR.— Messrs.  Cameron.  Cattell.  Chandler,  Cole,  Conk- 
ling,  Conness,  Corb'.'tt,  ('ragiu,  Drake,  Eduinud.*.  Fen/, 
Frelinshuvsen,  Harlan,  Howard,  Howe.  Morgan.  Morrill 
(Me.).  Morrill  (Vt.),  Patterson  (N.  H.),  Pomeroy,  Ramsey, 
Sherman,  Sprague,  Stewart,  Thayer,  Tipton,  Williams, 
W'ilson  and  Yates— 29. 

So  the  evidence  waa  excluded. 

Secretary  WeHes  Recalled. 

Secretary  Welles  was  then  called  to  the  etand,  and  hia 
examiuution  was  resumed,  as  follows: — 

Mr.  ENARTS— Q.  At  the  Cabinet  meeting  held  during 
the  period  from  the  presentation  of  the  hill  to  the  Presi- 
dent till  his  message  sending  in  his  objections  was  coin- 
l)leted,  wa-i  the  que.-tion  whether  M;'.  St.iuton  uas  within 
the  operatind  of  the  Civil  Tenure  act  the  subject  of  con- 
sideration and  determination? 

.Mr.  BlTLER^We  object. 

The  Chief  Justice  directed  the  counsel  to  put  their  offer 


to  prove  that  at  the  meetings  of  the  Cabinet  at  which  Mr. 
Stanton  was  pres  ut.  held  while  the  T'enure  of  Otiice  act 
was  before  the  President  for  approval,  the  advice  of  tha 
Cabinet  in  reference  to  the  same  ivas  asked  bv  the  Presi- 
dent and  given  bv  the  Cabinet,  and  thereupon  the  ques- 
tion whether  Mr.'Sfauton  and  the  other  Secretaries  who 
had  received  their  appointments  from  Mr.  Lincoln  wera 
within  the  restrictions,  or  the  President's  power  of  remo- 
val from  ollice,  created  by  said  act,  was  considered,  and 
the  01  iuioii  expressed  that  the  Secretaries  appointed  by 
Mr.  Lincoln  were  not  within  the  restrictions." 

.Mr.  Bl'TLF.R  objected,  stating  that  the  question  camo 
within  the  ruling  already  made  by  the  Senate. 

Mr.  KVA UTS  replied  to  that  objection,  stating  that  he 
did  not  regard  the  question  as  coming  within  the  ruling. 
The  riilin.;  :ilreadv  made  might  have  turned  on  one  of 
several  considerations  quite  outside  of  the  present  inn.uiry. 
The  present  evidence  Bought  to  be  intnd.iced  presented 
questims  of  another  complication.  In  the  hrst  place  it 
presented  the  question  as  to  the  law  itself,  whether  it  had 
in  anv  wav  or  \v:ivs  pleaded,  to  have  any  anplication  to 
Secretaries  whom  the  President  had  never  selected  or  ap- 
pointed. 

This  point  had  formed  the  subject  of  much  consideration 
and  opii.'i'in  in  the  Senate  and  in  the  House  of  Kepreseuta. 
fives,  and  was  made  a  eubjuct  of  inquiry  and  of  opinion  by 
the  l're.-<ident  himself,  and  his  action  concerning  it  was 
what  brought  the  question  here.  The  removal  of  Mr. 
Stanton  was  based  on  the  President's  opinion,  alter  proper 
and  diligent  ed'iats  to  get  a  correct  opiuion,  th  U  .Mr.  Stan- 
ton  '.\  as  not  within  the  law,  and  therefore  the  evidjnce 
would  show  that  the  President's  conduct  and  action  in  ro- 
movinc  Mr.  Stanton  was  not  to  the  intent  of  violating  the 
la\y.  The  purpose  now  was  to  show  that  he  did  not  do  it 
with  intent  <i(  violating  the  law,  but  with  intent  of  exer- 
cising a  well-known  perfectly  established  constitiitional 
po  ver.  deemed  bv  him.  on  tho  advice  of  his  Cabinet,  not 
to  be  eliected  bv  the  la^v 

If  the  question  of  intent,  or  purpose  of  motive  and  object 
in  the  removal  of  Mr.  Stanton  were  the  subject  of  inquiry 
here,  then  it  waa  proper  to  show  that  he  acted  within  obe- 
dience to  the  Constitution  and  tlie  law  as  he  was  advised. 
The  question,  too,  had  a  bearing  upon  the  presence  of  Mr. 
Stanton,  and  his  assent  to  the  opinions  of  the  (Jabinet,  and 
had  a  bearing  in  reference  to  the  President's  right  to  ex» 
pect  from  Mr.  Stanton's  acquiesence  in  the  exercise  of  the 
power  of  removal. 

Mr.  Bntler's  Argnment. 

Mr.  Bt'TLER  said  that  without  desiring  to  enter  npon 
debate,  he  wished  to  call  the  attention  ot  the  Senate  to  tha 
fact  that  the  questiou  sought  to  show  whether  the  Cibinet, 
includiug  Mr.  Stanton,  h;id  not  advised  the  President  that 
the  bill  did  not  aiqilv  to  Mr.  Stanton.  In  that  connection 
he  Would  refer  the  Senate  to  the  Pi-esidenf's  message  of  the 
12th  of  December,  in  which  he  made  use  of  the  following 
language:- "To  the  Senate  of  the  L'nited  States:— I  have 
carefully  examined  the  bill  to  regulate  tho  tenure  of  certain 
civil  ofhcea;  the  materid  pirtion  of  the  bill  ia  contained 
in  the  tirst  section,  and  is  of  the  effect  following,  namely  :— 
"That  every  person  holding  any  civil  ollice  to  which  he  haa 
been  appointed  by  and  with  the  advice  and  consent  of  tho 
Senate,  and  every  person  who  shall  hereafter  be  ap. 
pointed  to  anv  such  oHice.  and  shall  become  duly  qiialilied 
to  act  therein,  is  and  shall  be  entitled  to  hold  such 
office  until  his  succcs-or  shall  have  been  anpointed  by  the 
President,  with  the  advice  and  consent  of  the  Senate,  and 
duly  qualified,  and  that  the  Secretaries  of  State,  of  tho 
Treasury,  of  War,  of  the  Navy,  and  of  the  Inti'rior.  tha 
Postinaster-trcneral  and  the  Attoruey-Ueneral  shall  hold 
their  offices  respectively  for  and   during   tho  term  of  tUa 
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President  b3' whom  thcv  may  have  been  appointed,  and 
for  one  mouth  thereafter,  subject  to  removal  by  and  with 
the  advice  and  consent  of  the  Senate."  These  provisions 
are  qualilied  bv  a  reservation  in  the  fourth  section,  that 
nothing  contained  in  the  bill  eliall  be  construed  to  extend 
the  term  of  any  ollice  the  duration  of  which  in  limited  by 
lau-  In  eflect  the  bill  provides  that  the  President  ehall 
not  remove  from  their  I'laces  any  of  the  civil  olVicera  whose 
tenna  of  service  are  not  limited  bv  law,  witliout  the  advice 
and  consent  of  the  Senate  of  the  United  States.  Tlie  ques- 
tion, as  i;ongre8s  is  well  aware,  is  by  no  means  a  new  one. 
Tlie  Preside ut,  in  tlvat  same  message,  went  on  to  argue 
upon  the  debate  in  17»y.  which  wholly  applied  to  Cabinet 
ouicers,  and  the  Senate  would  find  that  that  \ya«  the  gist 
of  tlie  argument  on  page  4l.  1  he  President,  alter  having 
exhausted  the  arguraeut  a?  to  Cabinet  olhcers  went  on  to 
Bay  -—It  applies  equally  to  every  other  olhcer  of  the  govern- 
nient  appointed  by  the  President  whose  term  of  duration 
is  not  specially  declared.  ..,,...         ,      j. 

It  is  supported  bv  the  weighty  reason  that  the  subordi- 
nate otlicers  in  the'Executive  Department  ought  to  hold  at 
the  pleasure  of  the  head  of  the  department,  because  be  is 
invested  i^enerallv  with  the  executive  authority,  and  the 
parti'ipation  in  that  authority  by  the  Senate  was  an  ex- 
ception to  a  general  principle.and  ouglit  to  be  taken  strictly. 
The  Presideut  is  the  great  responsible  ofhcer  for  the  exe- 
cution of  the  law,  and  the  power  of  removal  was  inciden- 
tal to  that  dutv,  and  might  often  be  requisite  to  fuluU  it. 

Mr  Bu  ik-i-  went  on  to  call  the  attention  of  the  Senate  to  the 
constitutional  reason  suggested  by  Mr.  Evarts  in  reterence 
to  Mr  Stanton  giving  consideration  to  the  law ;  the  proof 
■was  ottered  to  show  that  the  Presideut,  when  he  removed 
Mr  Stanton,  he  supposed  that  Mr.  Stanton  did  not  believe 
himself  within  the  law.  Put  Mr.  Stanton  had  just  been 
reinstated  under  the  la'.^•,  and  had  refused  to  resiL'u,  be- 
cause the  law  could  not  touch  him.  He  had  put  the  Pre- 
sident's power  at  detianco,  "as  tlie  President  himself  stated 
in  ids  message,"  and  now  he  (Mr.  Butler)  asked  whetlier 
anv  .■?ane  man  believed  that  the  President  thought  on  the 
21^t  of  February  that  .Mr.  Stanton  would  yield  the  office 
on  the  ground  that  he  was  not  governed  by  the  law. 

Tlie  President  had  not  put  it  iipiui  any  such  ground. 
He  had  not  only  put  it  on  the  ground  that  Jlr.  Staut(ju 
■n  as  a  coward  and  would  not  dare  to  resist ;  his  reliance 
had  been  upon  the  nerve  of  the  man,  and  not  upon  his  con- 
Btruction  of  the  law.  lie  reminded  the  Senate  that  the 
Bohmu  decision  declared  that  the  advice  of  the  Cabinet 
officers  are  not  the  legal  vehicle  of  truth  by  which  facts 
are  to  be  shown  to  the  Senate. 

Mr  E\' .\liTS  followed  in  an  argument  in  support  of  the 
proof  ottered.  He  said  that  the  line  of  consideration 
whether  or  not  the  law  applied  to  Secretaries  appointed 
by  Mr  Liuculn  could  not  possibly  have  been  the  subject 
of  fhe'president's  decision  in  his  veto  message. 

The  President  had  sent  in  hii  objections  to  the  bill  on 
constitutional  grounds,  and  had  not  discussed  the  q_ues- 
tion  whether  the  bill  included  the  officers  who  had  received 
their  commissions  from  I'resideut  Lincoln  or  did  not  in- 
clude them.  The  learned  manager  seemed  equally  unfor- 
tunate in  his  reference  to  the  conduct  ol  Mr.  Stanton  on 
the  preliminary  proceedings  of  his  suspension  uudor  the 
Tenure  of  Office  act,  for  no  construction  could  be  put  on 
Mr  Stanton's  conduct  there  except  that  he  did  not  think 
he  was  under  the  act,  because  he  had  stated  to  (ieneral 
Grant  that  he  did  not  yield  to  the  act,  but  that  he  did  yield 
to  force.  It  would  bo  observed  that  the  President  had  a 
perfect  right  to  suppose  tuat  Mr.  Stanton  v.-ould  not  at- 
tempt to  oppose  him  in  the  exercise  of  an  accustomed  au- 
thoritv  as  the  Chief  Executive,  unless  he  (Mr.  Stanton)  be- 
lieved it  to  be  unlawful.  ,   .     ,   ^      „     „.     ^ 

If  the  Executive  had  been  advised  by  Mr.  Stanton  on 
that  very  point,  that  he  (Mr.  SUntuu)  was  not  protected 
by  the  restrictions  of  the  Civil  Tenure  bill,  then  the  Presi- 
dent had  a  right  to  suppose  that  while  the  Executive  aii- 
thoritv  given  by  the  Constitution,  as  it  was  understood  by 
Mr  Stauton,  was  not  impeded  by  the  operation  of  the 
special  act  of  Congress;  so  Mr.  Stanton  would,  of  course, 
yield  to  that  unimpeded  constitutional  power.      _   _ 

The  Chief  Justice— i'he  Chief  Justice  is  of  opinion  that 
the  testimony  is  proper  to  be  taken  in  con  ideratiou  by  the 
Senate,  sitting  as  a  Court  of  Impeachment,  out  he  is  unable 
to  d.'termiue  to  what  extent  the  Senate  propose  to  give  to 
its  previous  ruling,  or  how  far  the  principle  of  that  ruling 
is  applicable  to  the  present  question.  I  will,  tharutore,  BUD- 
niit  the  question  to  the  Senate. 

The  Vote. 
The  vote  was  taken  and  resulted— yeas,  22;  nays,  26,  as 

°Yf;  \s  ~M.>??rs.  Anthony,  Bavard,  Buckalew,  Davis, 
Dixiiii  Poulittle,  Fcssenden,  Fowler,  Grimes,  Henderson, 
IleDdr'ifks,  Johnson,  McCreery,  Patterson  (Teun),  Poss, 
Saulsbniy,  Sherman,  Sprague,  irumbull.  Van  Winkle. 
Vickers  and  Wiley— 22. 

^-  vvs  -Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Con- 
ncB^  c.irbett,  Cragin,  Drake,  Edmunds,  Ferry,  trelinc- 
huv^eu  Harlan,  H.>wnrd,  Howe,  Morgan,  .Morril  (.Me.), 
Morril  "(S't.),  Patterson  (N.  II.),  Pomeroy,  Kamsey, 
Stewart,  Thayer,  Tipton,   Williams,  Wilson   and    lates 

So  the  testimonv  was  rejected.  Senators  Sumner  and 
Cunkliug  were  in  their  seats,  and  neither  voted. 

Secretary  Welles'  Examination  Resumeil. 
The  examination  of  Secretary   Welles  was  again  ro- 

"^Mr  '  EVARTS— Q.  At  any  of  the  Cabinet  meetings  held 
between  the  time  of  the  passage  of  the  Civil  Temire  act 
nd  the  removal  of  Mr.  Stanton,  did  tlie  subject  of  the 


public  eervice,  as  affected  by  the  operations  of  that  act 
come  up  for  the  consider.ation  of  the  Cabinet? 
Mr.  Bl'TLEK-We  object. 
Mr.  EVARTS— It  is  merely  in-roductory. 
Mr.  BUTLEK— To  be  answered  by  yea  or  no? 
Mr.  EVAKTS-Yes. 

Witness  (in  replv  to  the  question)— Yes. 
Mr.  EV.\KTS— Did  it  come  nn  repeatedly  on  some  two 
occasions  during   these   considerations   and  discussions? 
SVas  the  question  of  the  iniportmee  of   Laving  so:ue_de- 
teruiination,  judici.al  in  its  character,  of  the  coustitution- 
alitv  of  that  law  considered? 
M"r.  BUTLER-We  object. 
Mr.  EVAUTS— Only  to  be  answered  yes  orno. 
Mr.  BL'TLER— If  it  means  only  to  get  in  yes  or  no. 
Mr.  EVAR  rS-That  is  all. 

Mr.  BUTLER— Bv  asking  a  series  of  well-contrived 
questions  one  may  get  pretty  well  at  what  occurrei!  in  the 
Cabinet,  and,  therefore,  we  object  as  immateri.^1;  and 
now,  we  mav  perhaps  as  well  have  the  question  settled  at 
once.  If  this  line  of  testimonv  is  immaterial  then  it  is 
immaterial  whether  it  was  considered  in  the  Cabiui-t.  If 
the  determination  of  the  Senate  is  that  what  was  d-iue  in 
the  Cabinet  must  uot  come  in  then  these  questions  are 
entirelv  immaterial. 

Mr.  EVARTS -Yes,  but  the  honorable  manager  will  ba 
so  good  as  to  recollect  that  the  ruling  of  the  Stuate  has 
determined  that  all  that  properly  bears  on  the  question  of 
the  intent  of  the  President  in  making  the  removal  id  Mr. 
Stanton  and  appointing  a  Secreiary  a*/  iffleriyn,  with  a 
view  of  raising  a  judicial  question,  is  adinresiljle,  and  has 
been  admitted. 
Mr.  BUTLER— We  never  have  heard  that  ruling. 
Mr.  EV.\RTS— Bv  examining  the  record  you  u  ill  find  it. 
Mr.  BUTLER— We  have  exainiued  the  record  \\  ith  great 
care,  and  we  cannot  find  that  in  it. 
Mr.  EVARTS— It's  within  the  memory  of  the  court. 
The  Chief  Justice    directed   the  counsel  to   nnluce  the 
offer  of  proof  in  writing.  The  offer  was  reduced  to  writing 
as  follows:— "We  offer  to  prove  that  at  the  Cabinet  meet- 
ing between  the   passage  of  the  Tenure  of  Office  bill  and 
the  order  of  the  21st  of  February,  1868,  for  the  removal  of 
Mr.  Stanton,    on  occasions  when  the  condition  of  the  pub- 
lic service,  as    affected  by  the  operation  of  that  law,  came 
up  for  the  consideration  and  advice  of  the  Cabinet,  that  it 
was  considered  by  the   Presideut  and   Cabinet  tliat  a.  pro- 
per regard  for  the  public  service  made  it  desirable  that,  on 
some  proper  case,  a  judicial  determination  of  the  consti- 
tutionality of  the  law  should  be  obtained." 

Mr  BUTLER  objected,  and  said  that  the  managers  un- 
derstood that  the  Senate  had  determined  that  Cabinet 
discussions  should  not  be  a  shield  to  the  President,  f  hi3 
was  understood  to  be  the  broad  principle  on  which  the 
question  stood ;  therefore!  those  aattenipts  to  >;et  around 
that  decision,  to  get  in  bv  detail  and  by  retail  eriorta, 
which,  in  their  wholesale  character,  could  not  be  given  in, 
was  simply  tiring  and  wearing  out  the  patience  ot  the  Sen- 
ate. He  would  like  to  have  the  thing  settled,  once  tot 
all,  whether  Cabinet  consultations  on  any  subjeet  n  ere  to 
be  given  in  evidence.  This  particular  oBer  of  pionf,  how- 
ever, he  would  leave  to  the  Senate,  with  a  single  sugi;e3- 
tion.  It  was  offered  to  show  that  the  Cabinet  consulted 
on  the  desirability  of  getting  up  a  case  to  test  the  consU- 
tutionality  of  the  law  ;  that  was  either  material  or  imma- 
terial; it  might  possiblv  be  material  in  one  view,  if  it 
was  meant  to  say  that  the  Cabinet  consulted  upon  ^^etting 
up  this  case  in  the  mode  and  manner  in  which  it  waa 
brought  here.  (Laughter).  It  was  only  in  that  view  that 
it  could  possibly  be  material.  ^     ■  ,  ^ 

The  first  passage  of  the  Tenure  of  Office  .act  might  possi- 
blv  have  been  inadvertence  on  the  part  ol  the  i-euate. 
The  President  then  presented  it  for  their  opimor,  nnd  the 
Senate  passed  it  agaiu  in  spite  of  anv  constitutional  argu- 
ment against  it.  The  President  Jthen  removed  Mi-,  btau- 
ton,  ami  again  presented  the  unconstitutionality  "f  the 
act,  and  presented  also  the  question  whether  Mr.  St.uiton 
w.a8  within  it,  and  the  Senate,  after  argument  aud  de- 
liberation, had  solemnly  decided  that  Mr.  Stanton  waa 
within  its  provisions,  and  that  tlie  law  was  constitutional, 
and  now  the  offer  was  to  sh-iw  the  discussions  in  the  Cabi- 
net upon  the  constitutiniialitv  of  the  act,  aud  thus  to  over- 
rule the  quadruple  opinion  solemnly  expressed  by  the 
Senate  on  this  question.    \VaB  such  testimeny  to  bo  ad- 

.Mr.  EVARTS  said  that  he  must  be  allowed  to  remark, 
that  if  the  patience  of  the  Senate,  so  often  referred  to  by 
the  learned  manager,  was  being  taxed,  it  seemed  to  he  a 
sort  of  unilateral  iiaticnce;  the  Senate  had  already  ruled 
that  evidence  might  be  admitted  to  show  that  the  I'resi- 
dent's  action  was  governed  by  a  desire  to  r&ise  a  ciuettioa 
for  judicial  determination. 

About  the  .admission  of  that  evidence  there  could  be  no 
question.  The  present  inquiry  was  to  show  that  withm 
the  period  covered  by  that  decision  it  became  aiipareiit  to 


the  President,  in  consultation  with  the  heads  ol  depart- 
ments, that  the  operation  of  that  law  raised  iiui  ediiueuta 
in  the  public  service,  and  rendered  it  import.ant  a-  a  prac- 
tical matter  that  there  should  be  adetermiuation  e.pueern- 
iug  its  constitutionality,  and  that  it  was  desira!  le  that  a 
proper  case  for  such  dc'termiuation  sIkuiW  be  had,  lie  sub- 
mitted to  the  Senate  that  that  was  proper  testiuuuiy.     . 

Senator  HENDKUSO.V  suggested  the  following  ipiestion 
to  the  managers:— If  the  President  should  be  convicted  and 
must  be  removed  from  office,  if  his  case  shall  be  deemed  to 
demand  such  punishment,  he  may  be  disqualihed  to  hold 
and  enjov  office  under  the  United  States,  is  n..t  tlie  cvi- 
deuce  now  offered  competent  to  go  before  tho  court  in  miti- 
gation? 

Mr.  BUTLER— Mr.  President  and  Senators,  I  am  ia- 
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etructed  to  answer  that,  while  we  do  not  believe  this  can 
be  evidence  iu  any  event,  all  evidouce  in  _  mitigation  of 
piiuiBlim.'ut  niiiBt  be  submitted  alter  verdict  aud  belore 
jiidc'ijR'iit.  Evidence  iu  mitigation  13_  never  put  in  tu  in- 
lluinci'  the  verdict,  but  after  tlie  verdict  is  rendered  then 
the  suhicet  matter  of  initigati..n,  such  as  good  character,  , 
or  iuadvertence,  or  an>  tiiiug  which  goes  to  mitigate  the 
puni.-'limoat,  may  be  given.   ,      ,    ^,        ^,    ^      ,  ,,   v 

fecnatorCOMiLLNii  a-ked  whether  that  rule  would  be 
applicahlc  Iji-lnrethiK  tiilMiuai:'  ,        ,     •    j 

Mr  JU'!!,l';i;  re-.'li.'d  tliat  under  the  general  rule  judg- 
ment is  never  given  by  the  ilouse  of  I'eers  until  demanded 
bv  the  ilouse  of  Comiuon.s.  Whether  that  rule  were  ap- 
plicable here  be  did  not  propose  now;  to  conMder.  l.bere 
■nas  alnay.^  an  appreciable  time,  lu  this  tub  lual  and  in  all 
otlicr,-^  between  thi- conviction  and  the  giving  ot  judgment, 
and  if  anv  such  evidence  as  that  ottered  could  be  gl.en  at 
all  it  must  be  given  then.  He  had  already  stated  that  he 
did  not  believe  it  to  be  competent  at  all,  and  he  was  so  in- 
Btructcd  bv  his  associate  managers;  but  even  if  it  were 
competent,  it  would  not  be  competent  at  this  lime. 

The  Evidence  Krjected. 

The  Chief  Justice  submitted  the  question  to  the  Senate 
vpou  the  admiisibilitv  of  the  evidence. 

'1  he  vote  was  taken,  and  resulted— yeas,  19;  naya,  30,  aa 
foUous:—  „  ,     „     ,    ,  ,,     . 

Yeas.— .Mesara.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon,  Doolitllc,  Fessenden,  Fouler,  Grimes.  Henderson, 
Hendricks,  Joiiuson,  McCrecry,  l^atterson  (lenn.),  Koss, 
Saulsljurv,  l^inbull,  Van  Winkle,  aud  Vickers— 19. 

Kavh.— jies«rs.  Cameron,  Cattell,  Chandler,  Cole, 
Conkliug,  Conness,  Corbett,  Cragiu,  Drake,  Edmunds, 
Ferrv,  Krelinghuyeen,  Harlan,  Howard,  Hoive.  Morgan, 
Morrill  (.Me.),  Morrill(\'t.),  Patterson  (.\.  11.),  Pomeroy, 
R;\msev,  Sherman.  .Sprague,  Stewart,  Thayer,  Tipton, 
'\\iUey,  Williama,  Wilson  and  Yates -30. 
So  the  testimony  was  excluded. 

The  tienate  then,  at  live  minutes  before  two  o'clock,  took 
a  recess  for  lifteen  iniuutea. 

After  the  receea  the  examination  of  Secretary  Welles 
was  resumed. 

Mr.  EVAUTS— Mr.  Welles,  was  there  within  the  period 
eiubraci'd  in  the  inquiry  in  the  la-st  question,  and  at  any 
discussion  or  deliberations  of  the  Cabinet  concerning  the 
operations  of  the  Tenure  of  Civil  Ulbce  act,  and  the  re- 
quirement of  the  public  service  in  regard  to  the  same,  anv 
BUggestion  or  intimation  whatever  touching  or  looking  to 
the  vacation  of  any  oftice  by  force,  or  taking  possession  of 
the  same  by  force  ? 

Mr.  BUTLElt  objected  to  the  question  as  immaterial, 
and  it  was  excluded  by  the  follow  ing  vote:— 

N.\YS.— Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon.  Edmunds,  Fesscudeu,  Fo"  ler.  Grimes,  Heudricks, 
dobuson,  MeCrcery,  IBatterson  (Tenn.),  Koes,  Saulsbury, 
Trumbull.  Van  Winkle  and  Vickerss— 18. 

Yeas Jlessrs.  CattoU,  Chandler,  Colo,  Conkling,  Con- 
ness,   Corbett,    Cragin,    Ferry,    Frelinghuysen,    Harlan, 
Howard,  Howe,  Morgan,  Morrill  (Me.).  Morrill  (Vt.),  I'a.- 
tcraon   (N.    K.),    I'omeroy,    Kamscy,    Sherman,   Stewart, 
Thayer,  Tipton,  Willey,  Williams,  Wilson  aud  Yatea— 2t). 
Jlr.  Sumner  was  pre^ient  liut  did  not  vote. 
Mr.  I'EltKY  stated  that  Senator  Drake  had  been  called 
away  !>>  illness  in  bis  family. 
Mr.  EV.VlllS  to  Mr.  Butler— Yon  can  cross-examine. 
After  a  few  momenta  consultation  among  the  managers, 
Mr.  Butler  proceeded  with  the  cross  examination. 

Q.  You  «  ere  asked  if  you  were  Secretary  of  the  Navy, 
if  you  held  under  a  regular  commission,  and  you  gave  the 
date  of  tlie  commission;  you  have  had  no  other?  A.  l\o, 
Bir,  and  1  am  Secretary  of  tlie  Navy  down  to  to-day. 

y.  Has  Lorenzo  Thomas  acted  .as  a  member  of  the  Cabi- 
net do«n  to  to-dav?  A.  From  the  time  he  was  appoiuted 
he  has  met  with  the  Cabinet. 
Q.  l>id  he  meet  as  a  member  or  an  outsider? 
Mr.  EVARTS— I  submit,  Mr.  Chief  Justice,  that  thi.'  is 
no  crosa-examinatiou  on  any  matter  that  the  witnesH  has 
beep  asked  about. 

Jir.  BUTLER— I  will  waive  it.  I  won't  have  a  word 
upon  that  sir  (to  the  witness).  Q.  Now  I  believe  you  told 
IIP  something  was  s.aid  between  you  aud  the  President 
about  the  movement  of  troops ;  1  want  to  get  a  little  moi  e 
accurately  when  that  was.  In  the  first  place,  what  day 
wasity  A.  It  was  on  the  2'id  of  February:  there  is  no 
doubt  aljout  that ;  it  was  not  far  from  twelve  o'clock. 

(,>.  i  understand  you  to  Itx  that  time  of  day  by  some- 
thing tliat  happened  with  the  Attorney-General;  what 
was  that?  A.  I  called  on  the  President  on  the  22d.  about 
twelve  o'clock;  the  reception  of  our  otlicial  business  was 
from  eleven  to  twelve ;  I  left  as  soon  as  that  was  over,  and 
therefore  it  was  a  little  after  twelve  o'clock,  I  suppose ; 
when  1  called  on  the  President,  the  Attornev-Ueneral  was 
there;  while  there,  the  nomination  of  Mr.  Ewing  was 
made  out. 

Mr.  BUTLER,  interrupting— Never  mind  about  that. 
•  Witness  continuing— The  Private  Secretary  went  to  take 
It  up,  and  Mr.  Stanbery  remarked  he  must  go  about  tweh'O 
o'cbjck,  or  had  some  appointment  about  twelve   o'clock, 
and  it  got  to  be  near  that  time. 

Q.  I  understand  you  to  say  he  had  some  appointment  in 
the  Supreme  Court?    A.  I  wouldn't  say  what  it  was 

Q.  1  lid  you  say  so  yesterday?  A.  Perhaps  I  inferred 
that  It  :vas. 


Q.   Haven't  yon  heard  since  yesterday  that  tho  Supremo 
Court  did  not  ait  oa  that  day?    A.  No,  sir. 


Q.  Do  yon  know  whether  they  sit  on  Saturdays  or  not? 
A.  1  do  not  know,  sir. 

Q.  Did  you  learn  tliat  there  were  any  other  movements 
of  troops,"  except  an  order  to  the  officers  of  a  regiment  to 
meet  General  Emory?  A.  I  had  heard  of  two  or  throe 
thin  us. 

Q.  I  am  now  speaking  of  the  officers  of  a  regiment.  A. 
I  understand. 

Q.  Any  move?  A.  I  heard  that  the  officers  of  regiments 
were  required  to  meet  General  Euioiy  at  head'iuavters  on 
the  evening  of  the  21st,  and  tlie  ollieers  were  called  to  head- 
quarters. 1  did  not  learn  whether  it  was  to  give  them  di- 
rections about  keeping  auay  from  a  masquerade  or  g-iing 
to  it.  (Laughter.)  I  did  not  hear  the  reason.  1  heard  tho 
facts  that  tlii^y  were  called  that  evening  at  an  niiosnal 
hour,  and  called  from  a  part^'  that  was  on  G  street— I  thinii 
G  street— for  reception. 

Q.  No%v,  sir,  that  was  all  the  movements  of  tronps  you 
spoke  of  yesterday,  was  it  not?  A.  I  don't  recollect  w  bat 
I  spoke  ot. 

Q.  Had  yon  any  other  iu  3-our  mind  but  that  j-estevdnv? 
A.  There  were  some  other  movements  in  my  mind,  b  .t 
they  were  not  in  connection -.^ith  (iener.al  Emory;  nouo 
were  communicated  to  me  whatever;  1  heard  tin;  War 
Department  \\  as  lightednp  in  au  unusual  m.auner;  I  dmi't 
know  that  I  stated  that  to  President  Johnson,  but  that  was 
an  instance  that  I  had  heard  of  the  evening  before,  and 
then  the  movement  was  to  call  the  ollieers  of  one  regiment 
to  meet  General  Emory. 

Q.  How  many  ollieers  did  vou  hear  were  called?  A.  1 
didn't  iiear  the  number  of  ollieers;  I  heard  that  Geneial 
Emory's  son  and  one  or  two  orderlies  had  been  sent  to  tho 
partv,' requesting  that  any  olhccrs  belonging  to  the  Fifth 
Regiment  should  repair  forthwith  to  headquarters;  it  %ya3 
thought  to  be  a,  very  unusual  movemeijt. 

Q.  I  didn't  ask  vou  that;  aud  that  was  all  3-0U  stated  to 
the  Preident  ab  uit  the  movements  of  troops?  A.  I 
wouldn't  say  that  that  ><  .as  all. 

Q.  Is  it  all  vou  remember  vou  did?  A.  I  won't  be  .sure 
whether  I  stated  to  him  the  fact  oi  tho  lighting  up  of  t'le 
AVar  Department  at  night,  or  whether  1  alluded  to  the 
fact  of  a  company  or  a  part  of  a  cou)pan3'. 

Mr.  BUl'LER— I  am  ouly  askiug  what  you  stated,  not 
what  vou  didn't  state. 

Mr.  EVAUTS— Y'^our  question  was  whether  that  was  all 
he  stated. 

Mr.  BUTLER— I  am  asking  him  not  for  what  he  didn't 
state,  but  for  what  he  did  state. 

\\itness— I  stati;  what  1  know. 

Mr.  BULER— Well,  stop  there. 

Witness— Very  well;  I  stated  to  him  in  relation  to  Gen. 
Emory;  whether  I  alluded  to  other  facts  in  my  mi;id  I 
cannot  say  ;  the  22d  w  as  to  he  kept  as  a  holiday ;  it's  a  half 
holiday,  1' believe;  the  War  Department  closed  the  olliee, 
but  I  suppose  that  is  a  violation  of  the  law  ;  the  law  is  tiiat 
the  departments  arc  to  be  kept  open  every  day  of  the  year 
save  the  ^th  of  July  and  the  Soth  of  December;  I  am  not 
stating  a  legal  opinion ;  it  is  a  fact ;  we  didn't  keep  it  as  a 
holiday,  such  as  the  4th  of  Julv;  1  understood  that  the 
War  Department  was  closed  on  that  day,  but  the  law  is— 

Q.  I  do  not  want  any  comparisona  between  tiie  Navy 
and  th(!  War  Departments.  I  only  want  the  fact  that  it 
was  closed  on  that  day.  Did  you  inquire  whether  the 
ollieers  were  called  together  to  inform  them  that  it  ivas  to 
be  a  holiday?  A.  1  made  no  inquiry  on  the  subji'ct  fur- 
ther than  to  communicate  to  the  I'resident  what  I  had 
heard. 

Testimony  of  Edgar  T.  Welles. 

Edgar  T.  Welles,  sworn,  on  behalf  of  respondent,  and 
examined  by  Mr.  EVARTS.— Q.  You  are  a  son  ot  .Mr. 
Secretary  Welles?  A.  Y'es,  sir;  1  am  emploj'ed  in  that  de- 
partment as  ciiief  clerk. 

(Papers  shown.)  Q.  Please  look  at  this  p.aper  and  say  if 
that  is  a  blank  form  of  the  navy  agent's  commission?  A. 
Y'es,  sir;  the  blank  form  newly  issued. 

Q.  Do  you  remember  that  on  Frida\',  the  21st  of  Febru- 
ary, jour  attention  was  drawn  to  some  movement  or 
supposed  nioveinent'connected  with  the  military  organi- 
zation here?  A.  Ves, air;  it  was  about  five  o'clock;  I  waa 
attending  a  small  reception,  and  the  lady  of  the  house  in- 
formed me. 

Mr.  lU'TLER- E.xcuse  me.  You  needn't  tell  what  tho 
lady  of  the  house  said. 

Jtr.  EVARTS— It  does  not  prove  the  truth  of  the  lady'a 
Btatcment. 

Mr.  BUTLEK— As  nothing  but  the  truth  is  put  iu  evi- 
dencc.  wo  don't  want  to  know  what  she  stated. 

Mr.  EVAIMS— Tlie  truth  ia  that  he  came  to  this  know- 
ledge and  ."he  stated  it. 

Mr.  BUTLER— The  answer  to  that  is  that  it  i.-?  not  tho 
proper  way  to  prove  the  truth  of  the  c.ise  by  putting  in 
what  the  lady  said  to  this  man;  no  matter  how  he  got  the 
information,  let  him  give  it. 

Mr.  EVARTS— What  information  did  you  get? 

Mr.  BU  I'LER— No,  sir;  what  did  be  give? 

Mr.  EV.MiTS— I  want  to  prove  that  he  gave  the  same 
that  he  got. 

Sir.  Bl  TLER-I  will  not  object. 

Witne-s— It  was  that  General  Emory's  son  had  come 
there  w  ith  a  message  that  certain  olHcers  who  were  named 
should  report  to  headquarters  irnmcdiateb',  and  also  that 
he  had  sent  his  son,  requesting  that  certain  othcers  of  tho 
cavalry  and  artillery  should  report  at  headiiuarters  imme- 
diately. 

y.  After  this  did  j'ou  commnnicafe  this  to  your  father? 
A.  Yes,  sir,  I  suppose  about  10  o'clock  the  same  evening  I 
was  sent  on  a  message  to  the  President  concerning  this  uy 
my  father,  and  I  went  iu  the  uvcuing  thortly  aflci'wardaS 


IMPEACHMENT    OF  ANDREW   JOHNSON. 


I6T 


I  couldn't  give  the  time ;  tlie  Prepidont  was  engaged  at  din- 
tier,  and  I  did  not  ace  him,  and  luportod  to  my  father; 
nothini;  further  was  done  that  night,  that  I  know  of,  on 
thesiibji'ct. 

The  man:igcr8  waived  cross-examination. 

Mr.  lON'AlvTS -We  liave  other  evidence  by  the  Secre- 
tar.v  nf  State,  Scrrctry  of  the  Treasurv,  Secretary  of  the 
Interior  and  the  I'ostmai'tei-CJenerhl.  We  offer  them  ao 
yitui'sses  to  the  same  points  that  liave  been  imiuirid  of 
from  Mr.  Welles,  and  that  have  been  covered  b.v  the  niliiiK 
of  the  court.  If  objection  ia  made  to  tlieir  e.vamiaati'iii, 
then  of  course  they  will  be  covered  by  the  ruling  already 
made. 

Senator  WILLIAMS -I  did  not  fully  understand  the 
last  i\  itne.^e.    I  would  like  to  have  him  recalU  d. 

Tlie  w  iinc^s  was  recalled,  and  toolc  the  stand. 

9.  I  "ouUl  like  to  know  whetlier  thi.s  was  told  you  by 
this  ladv  or  bv  the  ollicerB?    A.  liy  tlie  lady. 

Mr.  EVAUi'S— \\'e  tender  these  witnosse■^  for  examina- 
tion minn  the  point  that  Secretar.v  Welles  has  been  inter- 
rogated conceruiiij;,  and  tliat  the  ruling.?  of  the  Senate 
have  covered,  if  objection  is  made  it  must  be  so  con- 
Eidered. 

Testimony  of  the  Postmaster-flcnernl. 

Alexander  W.  Randall,  sworn  on  behalf  of  respondent. 
Exauiiued  by  Mr.  Evarte. 

Q.  You  arc  now  Postmaster-General?  A.  I  am ;  I  was 
Appoint  'd  in  July,  1866;  before  that  time  I  was  First  As- 
eiiitant  I'ottmaster-Geueral;  since  the  passage  of  the  Ci>il 
Tenure  act  cases  have  arisrn  in  the  postal  service  in 
T\'hicli  oHicers  came  in  question  for  aopointraeMt  to  duty  in 
the  service;  I  remember  the  case  of  Foater  Blodgelt;  he 
was  I'ostmastcr  of  Augusta,  Georgia. 

Q.  Was  there  any  suspicion  of  Mr.  Blodgett  in  his  ofEcc, 
or  in  its  duties? 

Mr.  BLTl-KR— That  suspension  must  be  put  in  evidence 
by  some  writing. 

Mr.  FA'AUTS— I  am  asking  the  question  whether  there 
was  one.    I  expect  to  produce  it. 

W'jtni'ss-He  was;  it  was  made  by  me  as  Po'tmaster- 
Geneial ;  the  President  had  nothing  to  do  with  it ;  he  did 
not  know  it,  not  that  I  am  aware  of. 

Q.  I'lease  look  at  these  papers  and  see  whether  they  are 
the  official  papers  in  the  case?  They  are:  I  received  a  com- 
plaint against  Mr.  Blodgett,  and  it  was  on  that  complaint 
that  I  acted  in  suspending  him. 

Q.  The  complaint  came  to  you  and  upon  what  fact? 

Mr.  BUTLEK,  interrupting. — The  complaint  will  speak 
for  itsrlf.  let  it  be  produced. 

Mr.  E\'AK'1'S— We  ask  in  what  form  the  complaint  came 
to  the  ^^  itue.'s  ;  is  that  objected  to? 

Mr.  BL  TLEK— No;  if  you  mean  whether  it  was  in  writ- 
tcc  nr  verbal. 

\Vitiiips  -It  came  in  writing  and  verbally,  too. 

Mr.  i:\'AKr.S-Q.  Ou  the  couijlaint,  verbally  and  in 
BTititig.  this  action  was  taken?    A.  Yc.<.  sir. 

Mr.  EV'AKTS— Wo  propose  to  put  these  papers  in  evi- 
den'e. 

Mr.  BUTLER  asked  for  the  papers  and  after  examining 
them  he  inquired  from  Mr.  Evarts  whether  counsel  had 
tlie  cn|iy  of  the  indii-tineut  referred  to  in  the  paner.<. 

Mr.  EV.\itrS  replieil  that  he  presumed  the  witness  had. 

Mr.  BLM'LElt— The  iodi<'tineut  is  all  that  there  is  of  it. 
Weolijcct  to  those  papiTs  hi'eaus<',  ver.v  carefully,  soiue- 
hodv  lias  left  out  the  only  thing  that  is  of  any  con.iequeuce. 

Mr.  lOVAuTS  (tai-tlv)-\Vlios.'  ca-e  do  you  refer  to? 

Mr.  IMTLEK-Of  the  man  who  did  it. 

Mr.  EVAIiTSWhois  that? 

Mr.  BU'i'LER-I  don't  know, 

Mr.  EVAKTS-Very  well. 

Mr.  lU'TLEU  -This  .Mr.  Blodgett  is  now  attempted  to  he 
affected  in  his  character  and  busineis,  and  I  feel  liound  to 
take  care  of  him.  Those  papers  refer  to  the  e\  idi/nee  of 
his  ini.-^eonduct,  but  the  evidence  itself  is  not  produced. 
There  is  not  even  a  recit.al  of  it;  it  is  therefore  unjust  to 
Mr.  Blodgett  to  put  in  Mr.  Randall's  .statement,  when  he 
h.asin  his  dep.artraent  the  fact  itself— the  indictment,  which 
has  been  by  somebody  to  me  uukuovvu  carefully  kept 
awa3'. 

Mr.  EVARTS— Mr.  Chief  Justice  and  Senators:— The 
learned— (correcting  himself  )— the  honorable  managers 
choose  sor  some  reason  best  known  to  themselves,  to  olVer 
ill  evidence  as  a  part  of  this  examination  an  act  of  the 
President  of  the  Lnited  States  in  the  removal  of  Foster 
lil  'd^eif.     I  propose  to  show  what  that  act  was. 

Mr.  r,rTLEK-I  have  not  objected,  if  you  will  show 

rhat  that  act  was  in  the  inculpation  of  Mr.  Blodgett,  but 
ohjoct  to  these  papciM. 

Mr.  EVAKl'S— I  am  not  inculpating  Mr.  Blodgett.  I  am 
merely  proving  the  act  of  the  executive  olUcer,  which  you 
have  put  in  as  oral  testimony. 

Mr.  BUTLER— You  have  put  in  the  fact  th.at  ho  was  re- 
moved on  a  complaint  verbally  and  in  writing. 

Mr.  EVARl'S— And  you  say  that  wo  must  produce  tho 
iwpers.  and  we  do  produce  them. 

Mr.  BUTEEK.— You  do  not  produce  the  complaint. 

Mr.  EV'AKTS— Wo  will  not  wrangle  about  that.  I  pre- 
Bcnt  the  olficial  papers  connected  with  the  removal  of  Mr. 

Blodgett. 

Mr.  BUTLER— And  I  object. 

Mr.  EV.VUTS- The  learned  manager  treats  this  as  if  it 
flfTcctcd  Mr.  Blodgett.  I  put  it  in  as  simply  showing  au 
otheial  act  on  the  part  of  tlio  exocutivo  odicer.  Wo  want 
to  prove  what  that  act  was. 

Mr.  HUTLEK— Then  produce  the  whole  thing  on  which 
it  was  done. 

Mr.  EV'AKTS— If  you  want  the  Indictment  produced,  it 


certainly  may  be  produced,  but  that  is  no  legal  objection 
to  these  papers. 

.The  Chief  Justice  asked  the  counsel  to  put  their  offer  of 
evidence  in  writing. 

Mr.  EVAUTS— We  offer  in  evidence  the  official  action  of 
the  Post  O.iice  Department  in  the  removal  of  Foster  Blod- 
gett, which  removal  was  put  in  evidence  by  the  mana- 
gers. 

.Senator  SlIERJIAN  asked  for  the  reading  of  the  papers, 
so  that  the  S<'iiat('  might  know  on  what  to  vote. 

Tlie  Chief  Justice  replii'd  that  it  ivas  not  usual  to  read 
papers  on  their  simply  being  offered  in  evidence  until  they 
are  actually  received. 

'l"he  otter  of  evidence  was  reduced  to  writing,  as  fol- 
lows:— 

W^e  offer  in  evidence  the  official  action  of  the  Post  Office 
Department  in  the  lemoval  of  .Mr.  Blodgett,  which  re- 
moval was  put  ill  evidence  by  oral  testimony,  by  the 
manager'. 

The  Ciiief  Justice  said  that  he  considered  tho  evidence 
competent. 

.Mr.  HITLER  said  that  tho  managers  would  not  object 
any  further,  and  the  papers  were  thereupon  read,  i  he 
tirst  paper,  marked  "A."  dated  .lanuary  3,  18CS,  was  a, 
paper  from  the  Post  Ollice  Department  to  the  effect  that. 
It  appearing  from  an  exemplilied  copy  of  a  bill  of  indiut- 
iiient  novv  ou  tile  in  the  department  that  Foster  Blodgett, 
Postmaster  of  Augusta,  Ga.,  had  been  indicted  in  the 
United  States  Di.«trict  Court  for  the  Southern  District  of 
Georgia  for  perjury,  he  be  suspended  from  ollicc,  and  that 
George  W.  Soiuers  be  designated  special  agent  to 
take  charge  of  the  post  office  at  that  place. 
The  paper  marked  "B"  is  a  notification  to  .nil  concerned 
of  the  cliango  in  the  post  ollice ;  tiie  paper  marked  "C"  was 
a  letter  inclu.'iug  blank  forms  of  the  bond  to  be  entered 
into  by  Mr.  Somers;  and  the  paper  marked  "D"  \ia8  a 
copy  of  a  conunuuication  to  Mr.  Blodgett,  auuouuciug  hia 
EU^pen."ion  for  tlie  cause  named. 

C-CM-exauiinedby  Mr.  BUTLER.-Q.  Is  the  post  office 
at  AuEusta,  Ga.,  one  that  is  within  tlie  appointment  of 
the  Pi e.-ideut,  under  the  law.  A.  It  is;  and  Mr.  Blodgett 
w.as  appointed  by  the  Presideut  sometime  ago,  and  his 
apjiointment  was  coulirmed  by  the  Senate. 

y.  Under  what  law  did  you  as  Postmaster-General  sus- 
pend him?  A.  Under  the  la.v  of  nece.-sit*',  and  under  a 
law  authorizing  me  to  put  a  special  agiuit  in  charge  of  au 
ollice  u  here  I  am  satistied  iiijiieiice  is  being  done  b.v  the 
po.itmaster,  and  under  the  practice  of  the  department. 

Q.  I  am  asking  you  about  the  law  no-.v  ;  we  will  come  to 
the  practice  bv  and  by.  Can  you  tell  us  wherea'oonts  that 
law  is  to  bo  found?  A.  No,  sir,  not  without  relerriug  to 
niv  notes. 

Mr.  BUTLER— Well,  sir,  I  refer  to  your  notes;  of  course 
I  do  not  mean  the  unwritten  la«-  of  necessity. 

^Vituess.— The  question  was  wlietber  I  should  close  up 
the  office  or  remove  him  ;  here  is  a  letter  which  I  wrote. 

Jtr.  BUTLEK.— I  do  not  care  about  your  letter;!  am 
asking  you  to  refer  me  to  the  law? 

Witness.— I  can  make  no  further  inference  than  I  have 
done,  except  to  give  my  authority  to  appoiut  special 
agents. 

y.  Under  what  statute  did  vou  do  this  act?  A.  I  do  not 
fustify  m.vself  under  any  particular  statute,  nor  under  any- 
general  statute;  I  communicated  this  case  to  Die  Presi- 
dent ;  I  do  not  recollect  when  ;  sometime  after  it  was  done ; 
perh.aps  a  week;  I  did  not  take  any  advice  of  the  Presi- 
dent, or  consent  or  order  before  I  made  this  removal; 
the  verbal  complaint  was  the  same  as  the  written  ciuu- 
)ihiint  ag:iiiist  Foster  Blodgett ;  it  was  the  statement  that 
he  had  been  indicted  bv  the  district  attorney. 

Q.  Was  there  any  other  complaints?  A.  There  was  a 
cojo'  of  the  indictment. 

Q.  Was  there  an.y  other  complaints  than  th.at  ?  I  do  not 
recollect  now  whether  there  was  or  not.  The  comjilaint 
was  made  to  me  by  the  district  attorney  of  the  district. 
He  stated  to  me  fact  that  an  indictment  was  found  against 
Blod.;ett,  but  did  not  ask  him  to  forward  me  a  copy  uf  tho 
indictment:  somebody  did  so;  I  cannot  tell  who,  unless 
he  did. 

Q.  AVhy  is  not  the  copv  of  tho  indictment  hero?  A.  It 
was  not  inquired  for,  and  I  did  not  thiuk  of  it. 

Q.  W^ho  made  the  inquiry  for  the  papers?  A.  One  of 
the  attorneys  asked  me  about  the  case. 

Q.  You  mean  one  of  the  coun.sel  for  the  President?  A- 
Y'cs;  be  asked  me  what  was  tlie  condition  of  the  case,  or 
what  the  testimony  of  Mr.  Blodg.tt  meant;  I  told  him, 
and  said  that  I  would  furnish  all  tho  orders  made  in  tho 
case;  I  Volunteered  to  furnish  the  orders;  I  did  not  think 
of  the  indictment;  I  would  have  furnished  it  to  yon  if  yoil 
had  asked  me  for  it ;  vou  did  not  ask  me  for  any  copies. 

y.  Had  vou  an.y  otiier  complaint  against  Fo  t  T  liloggett 
except  the  fact  tliat  he  was  indicted?  A.  I  do  not  recol- 
lect any  now. 

Q.  Have  you  anv  recollection  of  acting  on  any  other? 
A.  1  do  not  recollect  anything  else;  tho  papers  are  quite 
voluminous. 

Q.  Was  not  that  an  indictment  brought  by  the  grand 
jurv  of  that  county  against  Mr.  Blodgett  for  taking  tho  test 
oatli?    A.  Yes,  sir. 

Q.  Was  there  anything  else  except  that  he  was  supposed 
to  have  sworn  falsely  when  ho  took  tho  test  oath.  A.  Not 
that  1  remember. 

Q.  It  was  for  t.aking  the  teat  oath  aa  an  officer  of  tho 
United  States,  he  having  lx?en  in  the  Rebellion?     A.  Yes. 

Q.  And  you  removed  him  for  that?  A.  I  did  not  remove 
lilui- 

Q.  You  suspended  him.  Did  you  give  him  a  notice  that 
you  were  going  to  ?uR;>end  him?  A.  No;  I  directed  a  no- 
ticc  to  be  sent  to  him  that  ho  was  suspended. 
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Q  You  did  not  give  him  any  meaii«  of  defending  himself 
or  Bliowing  what  had  happened  to  him,  or  how  it  came  in? 

A.  No,  fir.  .  „     .    T  j-j  ' 

Q.  I'.iit  vou  suspended  him  at  once?    A.  I  did. 

O  Is  tliere  anv  co?nplaint  on  your  books  that  he  had  not 
proiVrlv  administered  his  office?  A.  I  do  not  rrcoHoot 
anv  certainly  none  on  which  1  acted,  tliat  I  remember. 

0  'He  was  a  competent  officer,  and  waa  acting  property, 
and  because  somebody  fo  md  an  indictment  against  him 
for  taking  the  test  oath,  you  suspended  him  witliout  tnair 
A.  I  did  not  make  any  such  statement. 

0  V.'hatpartof  it  is  incorrect?  A.  I  cannot  tell  you 
about  that;  if  vou  ask  me  what  there  is  about  the  case,  I 
shallbe  very  cl'ad  to  tell  you;  ask  your  queatious,  and  i 
will  answer  them.  .^,      ^  ■         »•     »- 

0  U,d  vuM  iioi  ouspend  an  officer,  without  investigation 
or  trial,  simplv  on  the  fact  that  an  indictment  being  found 
against  him  of  having  taken  the  test  oath  to  qualify   huii- 

"Belf  for  that  office,  and  against  whom  no  other  complaint 
was  made  in  your  office.    A.  I  do  not  recollect  any  now. 

Q.  And  therefore,  if  you  answer  the  whole  question, 
you  will  have  to  answer  that  you  did  suspend  hiui.  A. 
I  did  so  suspend  him;  if  there  had  been  a  conviction,  1 
should  have  had  him  removed.      ,       .   .,  „  ,  „„ 

t^.  Did  vou  suspend  him  under  the  civil  Tenure  of  Office 
act?    A.  Ko,  sir.  .  „     .    „        .      T  X     ■ 

<^.  You  took  no  notice  of  it?    A.  Yes,  sir;  I  took  notice 

Q.  You  took  no  notice  of  it  to  act  under  it?  A.  I  could 
not  act  under  it.  .   ^  j     ,_ 

Q  How  many  hundreds  of  men  have  yon  appointed  who 
couid  not  take  the  test  oath?    A.  I  do  not  know  of  any. 

Q.  Do  vou  not  know  tliat  there  are  men  appointed  to 
office  who  have  not  taken  the  test  oath?  A.  As  post- 
master? .      ^  ,  ,  , 

Mr.  KUTLKR— Yes.  A.  No,  sir;  I  do  not  know  of  one; 
never  one  witii  my  consent. 

Q.  Did  you  learn  who  the  prosecutors  were  under  this 
indictment?    A.  No,  sir. 

Q.  Did  you  inquire?    A.  I  did  not.  .,  ,., 

Q.  Whether  they  were  Ilobels  or  Union  men?  A.  I  did 
not;  I  did  not  ask  whether  it  waa  a  prosecution  by  Itebels; 
it  was  mme  of  my  business;  I  simply  inquired  as  to  the 
fact  of  his  having  been  indicted  for  perjury. 

O.  Will  you  have  the  kindness  to  furnish  me  with  a  copy 
of  the  indii^tment,  dulv  certified?  A.  I  will,  and  of  any 
other  complaint  I  can  tiiid  in  my  department  against  Fos- 
ter Hlodgett. 

Mr.  CURTIS— We  should  prefer  that  the  witness  furnish 
it  to  the  court.  I  suppose  that  will  answer  your  purpose. 
(To.  Mr.  Butler.) 

Mr.  ]?UT1>KK-I  do  not  know,  sir,  that  it  will. 

Mr.  CTKi  I."5— It  was  a  mere  inadvertauce  that  the  in- 
dictment was  not  produced.    I  wi^li  it  noiv  prod;iced. 

To  the  Witness-  -Will  you  furnish  to  the  SecretJiry  of  the 
Senate  a  copv  of  the  indictment? 

Mr.  ISUTL'ER— I  desire  to  have  it  furnished  tome.  I 
object  to  anything  else  being  put  on  the  file  without  my 
eeeiug  it.  ,  .  .    ,         . 

■  Mr.  EN'ARTS— The  only  object  of  having  it  here  is  as 
evidence? 

Mr.  HUTLF,R-I  cannot  tell  that  it  will  be.  We  shall 
want  the  I'ostmaster-General  with  it. 

Mr.  EVARTS— You  can  call  him  if  yoii  want  him. 

VV'itnuBs— There  is  another  case. 

Mr.  BUTLER,  interrupting  him— Never  mind  about  the 
other  case. 

Mr.  EV'ARTS  to  the  witness— Q.  I  understand  from  you 
that  your  judgment  as  Pustmaster-General  was  that  this 
suspension  should  be  made?    A.  Yes,  sir. 

Q.  It  occurred  not  during  a  recess  of  the  Senate?  A.  No, 
sir,  it  was  during  a  session  of  the  Senate. 

Q.  So  that  it  is  within  the  Civil  Office  act?  A.  So  I  un- 
derstand it. 

Mr.  EVAltTS— Q.  It  was  not  In  a  recess,  and  the  Civil 
Tenure  act  does  not  apply  to  the  case.  The  perjury  for 
which  ho  was  indicted  as  3-ou  were  informed  was  in  tak- 
ing the  oath  for  the  oiace  which  he  held.    A.  Yes,  sir. 

Mr.  BU  I  LER— 1  object  until  we  have  the  indictment. 

Mr.  EVAKTrt— You  have  asked  the  question  whetlu'r  it 
was  not  f  jr  taking  a  fal^e  oath  that  Blodgett  was  indicted. 
I  ask  the  witness  whether  it  was  not  for  taking  the  oath 
qualifying  himself  for  the  office  from  which  iie  was  sus- 
pended? 

Witnusa— Iso  understood. 

Senator  Sherman  Submits  a  Question. 

Senator  SHEItMAN— 1  desire  to  submit  this  question  to 
this  witnes.s,  or  anv  other  member  of  the  Cabinet.  State 
if  after  the  2d  of  March,  1867,  the  d.ate  ol  the  pasBage  of  the 
Tenure  of  Office  act.  the  question  whether  the  Secretaries 
appointed  by  President  Lincoln  were  included  within  the 
provisions  of  that  act,  came  before  the  Cabinet  for  discus- 
sion, and  if  so,  what  opinion  was  given  on  that  question 
by  members  of  the  Cabinet  tc  the  President? 

Mr.  BINGHAM— I  desire  to  object  to  that  on  the  ground 
of  incompetency,  and  because  th3  question  comes  directly 
within  the  ruling  of  the  Senate  two  or  three  times  made 
this  day 

Mr.  BUTLER— The  very  same  qiiestion? 

Mr.  BIN(ilI.\M-Tho  same  question? 

Senator  SHERMAN,  without  noticing  the  intermptlon— 

1  should  like  to  have  the  question  put  to  the  Senate. 
Senator  HOWARD  raised  a  question  of  order,  that  the 

question  had  been  once  decided. 

The  Chief  Justice  said  he  thought  it  undoubtedly  a  pro- 
per question  to  be  put  to  the  witness,  but  whether  it  should 
be  answered  was  for  the  Senate  to  judge. 

Mr,  BUTLER  desired  to  have  read  the  offer  of  ovidonco 


which  had  been  already  excluded,  and  which  he  held 
covered  e.xactlv  the  same  ground. 

Senator  SH  RRM.\N  -If  tlie  Senate  will  allow  me,  I  wilj 
state  in  a  word  what  the  difference  is. 

Senator  CUNNESS  and  others  objected. 

The  otfer  of  proof  referred  to  was  as  follows  :— 

"We  otfer  to  prove  that  at  the  meeting  of  the  Cabinet 
at  which  .Mr.  Stanton  was  present  that  while  tlie  Tenure 
of  Office  hill  was  before  the  President  for  approval,  the  ad- 
vice ot  the  Cabinet  in  reference  to  the  same  was  asked  by 
the  President  and  given  by  the  Cabinet,  and  thereupon 
the  question  wlnther  Mr.  Stanton  and  the  other  Secreta- 
ries who  had  received  their  appointments  from  Jlr.  Lin- 
coln were  within  the  restrictions  of  the  President's  power 
of  removing  frira  oHice  created  by  said  act  was  con- 
sidered, and  the  opinion  was  expressed  that  those  Secre- 
taries appointed  by  Mr.  Lincoln  were  not  within  such  ro- 
stricrions." 

The  vote  was  taken,  and  resulted- yeas,  20;  nays,  26,  as 
follows  :- 

Veas.— Messrs.  Anthonv,  Bayard,  Buckalew,  Davis, 
Dixon,  Doolittlo,  Fee^enden,  Fowler,  Grimes,  Hendricks, 
Johnson,  McCreerv,  Patterson  (Tenn.),  Ross,  Sanlsbury, 
Sherman,  Trunibiill,  Van  Winkle,  Vickersand  AVilley— 20. 

Nay8.— Messrs.  Cameron,  Cattcll,  Chandler.  Cole.  Conk- 
ling,  Conness,  Corbett,  Cragiu,  Edmunds,  Ferry,  Freling. 
huvsen,  Harlan,  Howard.  Howe.  Morgan,  Morrill  (Me.), 
Mnrrill  (Vt.),  Patterson  (N.  II.),  Pomeroy,  Ramsey,  Stew- 
art, Thayer,    Tipton,  Williams,  Wilson,    I'ates— 26. 

So  the  question  \ra?  excluded. 

Mr.  liVARTS  then  rose  and  said:— Mr.  Chief  Justice  and 
Senators :— The  counsel  for  the  President  are  now  able  to 
state  that  evidence  on  his  part  is  closed  as  they  understand 
their  duty  in  the  case. 

The  conduct  of  the  proofs,  however,  have  been  mainly 
introsted  to  Mr.  Stanbery,  both  on  the  part  of  counsel  and 
for  personal  reasons  in  reference  to  his  previous  knowledge 
of  the  Controversy,  and  of  the  matters  to  be  put  in  evidence 
from  his  oHicial  familiarity  with  the  question.  Jlr.  Stan- 
bery's  health,  we  are  .sorry  to  say,  is  still  such  as  to  have 
precluded  anvthing  like  a  serious  conference  with  him 
since  he  was  taken  ill.  We  submit,  therefore,  to  the  Sen- 
ate tnat  on  such  consideration  it  is  possible  some  other 
proof  may  need  to  be  offered,  but  we  do  not,  at  present, 
e.Npuct  that  it  will  be  so. 

senator  JOHNSON  asked  the  managers  whether  they 
had  any  proof  to  otfer. 

Mr.  BL  Ti^ER  was  understood  to  say  that  they  had  none 
to  offer  until  the  defense  was  through. 

Mr.  EV^AR'i'S— We  suppose  ours<'lves  to  be  through.  I 
have  only  stated  that  in  the  absence  of  Mr.  Stanbery  some 
fiirthei'  evidence  may  need  to  be  offered  which  we  do  not 
at  all  expect. 

The  court  thereupon  at  3'40  adjourned  till  Monday,  at 
eleven  o'clock,  and  th-  Simate  iiuincdiately  after  ivard  ad» 
journed  till  the  same  time. 
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The  court  was  opened  in  due  format  eleven  o'cloct. 
All  the  manarrers  were  present. 

Tlie  Defense  Finish  their  Testimony. 

In  response  to  an  inquiry  from  the  Chief  Justice, 
Jlr.  CURTIS  stated  that  the  counsel  for  the  President 
considered  their  evidence  as  closed. 

Mr.  BINGHAM  said  the  managers  micrht  desire  to 
place  on  the  stand  one  or  two  witnesses  who  had  been 
subpcEuaed  early  in  the  trial,  but  who  had  not  apueared 
hitherto. 

The  Chief  Justice  was  nnderstood  to  say  it  would  be 
proper  to  tir<t  olitainan  order  from  the  Senate. 

Mr.  BINGHAM— I  wish  it  to  be  understood  that  I 
desire  to  ciimmlt  my  associates  about  it  lirst.  So  far 
as  the  order  is  concerned,  I  take  it  for  granted  that 
the  suggestion  made  at  the  time  the  evidence  waa 
closed  on  the  pari  of  the  managers,  that  it  would  be 
competent  for  us,  without  farther  order,  if  those  wit- 
nesses should  appear,  to  introduce  them  on  the  stand, 
is  Fufflcient,  because  the  Senate  will  recollect,  al- 
though I  have  not  myself  referred  to  the  journal,  that 
it  was  staled  by  my  associate  manager,  Mr.  Butler,  in 
the  hearing  of  the  Senate,  that  he  considered  our  case 
closed,  reserving,  however,  the  right  of  calling  some 
other  witue.sses,  or  offering  some  documentary  testi- 
mony that  miuht  be  obtained  afterwards. 

■Senator  JOIINSON— I  i\ux  not  sure  that  I  beard  cor* 
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rectly  the  honorable  manager.  I  rise  merely  for  the 
purpose  of  inquiring  whether  the  manxirers  desire  to 
have  the  privilege  of  offering  any  evidence  after  the 
argument  heffins? 

Mr.  BINGHAM— As  at  present  advised,  althontrh  on 
that  subject,  as  doubtless  known  to  the  honorable  Se- 
nator, thouerh  I  am  prepared  to  say  that  it  has  hap- 
pened in  this  country,  1  am  sure  that  it  did  in  the 
case  of  Justice  Chase,  such  orders  have  been  made. 
I  am  not  aware  that  the  managers  have  any  desire  of 
that  sort.  I  wish  to  be  understood  only  by  the  Senate 
th.'it  there  are  one  or  two  witnesses,  who  are  deemed 
important  on  the  part  of  the  managers,  who  were 
early  suljiirenaed  on  this  trial,  and  althonirh  we  liave 
not  been  able  yet  to  find  them,  we  have  l)een  advised 
that  they  have  been  in  the  Capitol  for  the  last  forty- 
eight  hours. 

Mr.  YATES  repeated  the  inquiry  whether  the  ma- 
nagers intended  to  offer  testimony  after  the  argument 
was  commenced. 

Mr.  BINGHAM— As  at  present  advised,  we  have  no 
purpose  of  the  sort,  since  we  do  not  know  what  may 
occur  in  the  progress  of  this  trial. 

manaffer  Butler    Ofl'ers   Additional  Evidence. 

Mr.  BUTLER,  having  come  into  the  Chamber,  put 
in  evidence  Irom  the  journal  of  Congress  of  17T-t-T5, 
(the  first  Congress)  the  commission  issued  to  General 
Washingt(m,  as  Commander-in-Chief  of  the  armies  of 
the  United  Colonie8,directing  him,  among  other  ttiiuf  ?, 
to  observe  and  follow  such  directions  as  he  should 
from  time  to  time  receive  from  that  Congress,  or  from 
a  committee  of  Congress — the  commission  to  continue 
in  force  niiiil  revoked  by  tliat  or  a  future  Congress. 

Mr.  BUTLER  said  that  the  point  on  which  he 
offered  it  was  to  show  that  that  was  the  only  form  of 
commission  ever  prescribed  by  law  in  thisconntry  to 
a  military  olScer,  and  that  the  commission  was""to 
be  held  during  the  pleasure  of  Congress,"  instead  of, 
as  has  since  been  inserted  in  commissions,  "during  the 
pleasure  of  the  President." 

Mr.  BL'TLER  then  offered  in  evidence  a  letter  from 
the  Treasury  Department,  to  show  the  praciice  of  the 
governraeiu  as  to  the  appointing  of  officers  during  a 
recess  of  the  Senate.  He  said  it  was  one  of  a  series 
of  letters  which  had  not  been  brought  to  the  attention 
of  the  Senate  in  the  schedule  already  put  in  evidence. 

Mr.  EVARTS  asked  Mr.  Butler  whether  he  con- 
sidered tliat  letter  as  referring  to  any  point  which  the 
counsel  for  the  President  had  made,  either  in  argu- 
ment or  in  evidence,  and  whether  he  regarded  it  sim- 
ply as  the  expression  of  opinion  on  the  part  of  the 
Secretary  of  the  Treasury.  It  was  simply  an  imma- 
terial piece  of  evidence,  and  he  didn't  consider  it 
worth  while  to  discuss  it. 

Mr.  BUTLER— I  ask  whether  you  object  to  it? 

Mr.  EVARTS— We  do  not. 

Mr.  BUTLER-Very  well. 

Mr.  Butler  then  put  in  evidence  the  letter  vrliich  is  dated 
•*  Treasury  Department,  August  23,  l^.Vi,"  .-iLjncri  tjv  t)a:]ied 
Gutiirie,  Secretary  of  the  Treasury,  .-'.ckuun  ledging  the 
receipt  of  a  letter  recommending  somebudy  f"r  surveyor 
of  some  di?trict  in  South  Carolina,  stating  that  the  oiiice 
not  having  been  filled  before  the  acljouniniont  of  the 
Senate,  it  must  necessarily  reiuaiu  vaeant  until  the  next 
session,  but  that  the  recoiuraendatiou  of  tlie  writer  would 
receive  tlie  respectful  couaideratiou  of  the  I'resident. 

Mr.  BCTLEft  then  stated  that  the  I'ostniaster-General 
had  not  brought  to  him  until  this  momcut  the  papers  which 
he  had  called  for  last  Saturday,  and  he  aeked  some  moiueuts 
to  examine  them. 

After  a  short  interval  of  time,  Postmaster  General  Ran- 
dall was  again  called  lo  the  stand,  and  cross-examined  by 
Mr.  BUTLEU,  as  follows  :- 

Q.  Have  yoii  a  copy  of  the  indictment  against  Foster 
Blodgett  on  file  in  your  office?    A.  Yes. 

Q.  When  was  it  made?  A.  I  cannot  toll  von ;  I  suppose 
about  the  time  that  the  original  copy  was  filed, 

Q.  Have  j'oii  produced  it  here?    A.  Nh.  sir. 

Q.  What  did  yon  do  with  it?    A.  It  is  in  tlie  office. 

Q.  Is  the  copy  of  it  here?    A.  Yes. 

Q.  From  where  does  it  come?  A.  From  the  Treasury 
Department. 

Q.  Why  did  you  not  produce  the  copy  from  your  own 
Office?  A.  Because  that  would  not  prove  any  tiling:  I 
could  not  certify  that  it  was  a  true  copy  without  liaving 
the  original. 

Q.  Have  you  the  original?    A.  I  understand  it  is  here. 

Q.  Where?  A.  With  some  committee;  the  letter  of  Mr. 
McCulloch  explains  that. 

Mr.  BUTLEK— The  letter  of  Mr.  McCidloch  explains 
abont  the  Hopkins  case,  whieh  I  d  i  not  •<  aut  to  go  into. 

Witness — Copies  of  the  iudietinent<  in  t'lie  two  caKen  are 
fastened  together,  and  the  originals  are  there,  as  I  uudur- 
Btand. 

Mr.  BUTLER  then  proceeded  to  read  a  copy  of  the  in- 
dictment found  against  Foster  Blodgett,  at  the  November 
terra.  18ii7.  of  the  United  States  District  (Jourt  for  the 
goutbera  District  of  Georgia.   It  recites  that  ou  the  27th 


of  Julv,  1866.  Foi^ter  Blodgett  was  appointed  by  the  Presi- 
dent of  the  United  Slates  to  the  office  of  Postmaster  of 
Augusta,  Georgia;  ttiat  after  said  appointment,  and  before 
entering  upon  the  duties  of  the  otticc,  and  before  being 
entitled  to  any  salary  or  emolument  therefor,  he  was 
required  by  law  to  take  and  subscribe  an  oath  which 
is  set  forth  in  the  indictment,  to  the  elTi.'Ct  that 
he  had  never  borno  arms  against  the  United  States,  or 
^iven  aid  or  encouragement  to  the  enemies  of  the  United 
States,  and  that  he  took  that  oath  before  a  magistrate,  on 
the  5th  of  September.  18()6;  whereas,  in  truth  and  in  fact, 
he  had  voluntarily  borne  arms  again-t  the  United  States, 
and  had  given  aid  and  encouragement  to  its  enemies,  and 
had  accepted  and  held  the  office  of  captain  in  an  artillery 
company,  and  that,  therefore,  Foster  Blodgett  was  guikv 
of  wilful!  and  corrupt  perjury,  contr.ary  to  the  statute,  i'C. 

The  cross-examination  of  -Mr.  Randall  was  resumed  bv 
Mr.  BUTLER.  Q.  On  the  notice  which  you  have  put  iii 
being  sent  to  Mr.  Blodgett,  did  ho  return  an  an-^wer,  and 
is  this  paper  the  answer  or  a  copy  of  it?  A.  These  are 
copies  of  the  papers  on  file ;  lean  only  ewear  to  them  as  such 
copies ;  I  believe  it  is  a  copv  of  this  answer. 

Q.  The  notice  of  his  suspension  is  dated  llie  3d  of  Janu- 
arv?    A.  Yes,  sir,  I  think  so. 

0.  On  the  luth  ho  returned  this  answer?    A.  Yes,  sir. 

Mr.  ISI'TLHU— I  propose  to  offer  it  in  evidence. 

Mr.  E  VAUTS  objected.  He  said  that  the  counsel  for  the 
President  had  put  in  evidence  nothing  but  the  official  ac- 
tion of  the  Post  Office  Department  in  the  suspension  of 
Mr.  Blodgett,  and  that  onlv  in  answer  to  an  oral  statement 
concerning  it.  which  Mr.  Blodgett  had  hiniBelf  given.  Now 
the  manager  brouglit  in  the  indictment,  and  having  got 
that  in,  he  claimed  the  right  to  repel  it.  He  (.Mr.  Ev'afts) 
submitted  to  the  Senate  t'-at  the  proof  was  Irrelevant. 

Mr.  BITLEK— Mr.  President,  the  case  stands  thus.  Mr. 
Foster  lUodgett,  who  is  Mayor  of  the  city  of  Augusta,  ap- 
poinied  by  Gencr.al  Pope,  and  is  a  member  of  the  Consti- 
tutional Convention  ot  (ieorgia— 

Mr.  EVARTS,  interrupting— What  does  the  manager 
propose? 

Mr.  B I 'TLER— I  am  proponing  to  put  in  evidence,  and 
am  stating  the  case.  He  was  a  member,  I  say,  of  the  Con- 
stitutiuuaT  (Convention,  and  an  active  fnioninan. 

The  (Jhief  Justice,  interrupting— fhe  honorable  mana- 
ger will  please  reduce  to  writing  wliat  he  proposes  to 
prove. 

Mr.  BUTLER-I  will  after  I  state  the  grounds  of  it. 

The  Chief  Justice  reunired  the  offer  of  proof  to  be  re- 
duced to  writing  before  argument.  He  said  that  the 
managers  must  state  the  nature  of  the  evidence  which' 
the.v  proposed  to  offer,  and  the  Senate  would  tlien  pass 
upon  the  question  whether  it  desired  to  hear  that  class  of 
evidence. 

Senator  JOHNSON  to  Mr,  B  itler— Does  the  manager 
propose  to  otter  that  paper  in  evidence? 

.Mr.  BCTLEP.-Ido. 

Senator  JOHNSON-Nothing  else? 

Mr.  CUTLER  assented,  and  said  this  ia  the  first  time  ia 
this  trial  that  any  counsel  has  been  stopped.  It  seeing,  Mr., 
President,  that  the  same  rule  should  have  been  applied 
yesterday  as  to-day. 

The  chief  Justice— The  honorable  manager  appears  to 
the  Chief  Justice  to  be  making  a  statement  of  matters 
whicli  are  not  in  proof,  and  ot  which  the  Senate  has  as  vet 
heard  nothing.  The  manager  states  tliat  he  intends  to  put 
them  iu  evidence.  The  Chief  Justice,  therefore,  requests 
that  the  nature  of  the  evidence  which  tlie  manager  pro. 
poses  to  put  before  the  Senate  shall  be  reduced  to  writing, 
as  the  ordinary  offers  of  proof  have  been,  and  then  tlio 
.Senate  will  judge  whether  it  will  receive  that  class  oi  evi- 
dence or  not. 

Mr.  BLTLCR— lam  trj-ing  to  state  that  this  w.as  a  part 
of  the  record  produced  by  the  couns<d  fur  the  ('resident, 
and  I  have  a  right  to  say  that  this  is  the  first  lime  that  any 
counsel  has  been  interrupted  iu  tliii!  way. 

The  Chief  Jnstice—Ooes  the  honorable  manager  decline 
to  put  his  statements  in  writing? 

Mr.  BL'TLElt— lam  not  declining  to  put  the  statement 
in  writing. 

The  Chief  Justice— Then  the  honorable  manager  will 
have  the  goodness  to  put  ii  in  writing. 

Mr.  BUTLEK— I  will  do  it  if  lean  take  sulficient  time. 

The  Chief  Justice— Yes,  sir. 

After  some  time  spent  in  fixing  the  form  of  offer,  Mr. 
BUTLF.K  read  it.  as  follows:- 

We  offer  to  show  that  Foster  Blodci-tt,  Mayor  of  the  city 
of  .-VugUBt.a,  Georgia,  appointed  by  GeniTal  Pope,  a  meni. 
ber  of  the  Constitutional  Ojuvention  of  Georgia,  lieiug,  be- 
cause of  his  loyalty,  obnoxious  *>  some  porti.m  uf  the  citi- 
zens lately  iu  rebellion  against  the  Inited  .--tates,  by  the 
testimony  of  such  citizens  was  indicted ;  that  said  indict- 
ment was  sent  to  the  I'ostmaster-tieneral,  and  that  there- 
UDon,  without  authoritv  of  law,  he,  the  i'ostuiaster-Gene- 
ral,  suspended  said  Blodgett  from  oifice,  without  ;uiv  other 
complaint  against  him,  and  « itliout  any  hearing,  aiid 
did  not  send  to  the  Senate  the  report  of  his  suspi-n- 
sion,  the  office  being  one  ivithin  the  appointment  of  the 
I'reeideiit,  with  the  advice  and  consent  of  the  Senate. 
This  proof  in  part  by  tno  answer  of  .Mr.  Bl'di;  tt 
to  the  Postmaster-General  being  a  portion  of  tlio 
papers  on  file  in  tlie  Post  OfTice  Department,  on  wbii-h 
tile  action  of  the  Postmastcr-Gem.-r.Ti  was  taken,  a  p  ir- 
tion  of  which  has  been  put  iu  evidence  hy  the  counsel 
for  the  President,  is  to  show  that  Mr.  lUodgett  has  always 
been  friendlv  and  loval  to  tlie  United  States  Governmenf. 

Mr.  EVAltTS— \Ve  object  to  the  evidence  as  bring 
foreign  and  alien  to  the  case.  Foster  Blodgett  and  tlie 
evidence  coacernini  hiin  wiTe  produced  on  the  part  of 
the  managers.    Ou  th.'ir  part  the  evidence  was  confined  to 
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hU  o'-al  testimony  thit  he  h:\A  received  a  certain  commis- 
Bioii,umler  winch  he  held  the  ..llu'e  of  Po:'t:ua-ter    in   An-  I 
cu?ta;  that  he  had  heen  sasiJeiided  fr-jiii  oince  by  the  h\e-  , 
cutive  of  the   United  States,  and  there  was  a  superadded  , 
Conclusion  that  his  cai^e  had  not  hc-u  sent  to  the  ftenate.        I 

In  taking  up  that  c^vsc  fh.j  def.mae  oilered  nothing  but 
the  official  action  of  the  Post  Otiice  Department,  coupf-d 
with  the  evidence  of  the  head  ot  tlie  department,  that 
this  was  hi6  own  aet,  n  itli.iut  the  previous  imlice  to  or 
Bnb?equent  direction  of  the  ['resident  oi  the  L  iiued  states. 
It  appears  that  the  sromid  of  the  action  wa- the  mdiet- 
mont  aeainst  Mr.  Blod.-ett.  The  complaint  was  made  last 
Saturday  tliat  the  indictment  had  not  been  produced. 
The  managers  having  now  procured  it,  have  put  it  in  eyi- 
dence,  and  they  now  propose  to  put  m  evidence  Mr. 
Wodgett's  answer  to  that  iudictment,  or  to  the  accusation 
made  before  the  Portma.-ter-(Jeneral. 

Mr.  Bl  TLEll— Hisaus»\or?  No;  the  Postmaster-Gene- 
raVs'noiiee;  not  the  indictment. 

Mr  EV  VinS— His  answer  to  tlie  accusation  and  the 
evidence  concerning  tlie  accusation  as  placed  before  the 
Postmaster-(ieueial,  1  understand.  ,  .  ^.  ^ 
Mr  BL'TLEU— Not  his  aussver  to  the  indictment. 
Sir  EVAUTS— Hia  ausw4.T  to  the  indictment,  so  far  as 
it  was  the  accusation  before  the  Postmiister-Ueueral,  1 
understood  you  to  say  so,  to  prove  that  he  was  triendly  to 
the  L'uited  States  and  that  he  always  had  been,  notwith- 
Etandrii«  he  had  been  a  captain  in  the  Kebel  army.  The 
honorable  manager  states  that  paper  is  a  part  of  the  evi- 
dence to  sustain  Mr.  Blodgett's  loyalty,  and  to  d(;leat  the 
Bccnsatiou  against  him.  Part  of  it  is  a  letter  written  by 
him  ten  days  alter  his  removal,  and  the  honorable  mana- 
ger states  to  you  that  that  letter  i.s  a  part  ot  the  i-apers  on 
which  the  Postmaster-General  acted  in  suspending  him 
from  office.  How  that  can  be,  in  the  nature  ot  things,  it 
is  diificult  for  me  to  see.  Now,  the  honorable  court  can 
Bee  that  this  is  not  evidence  introduced  by  iis  in  disparage- 
ment of  Foster  Blodseit.  It  is  evidence  introduced  by  us  to 
show  the  .action  of  the  Post  Uffice  IJepartment  in  his  remo- 
val, which  removal  the  managers  have  put  in  by  oral  tesn- 
niony ;  and  under  cover  of  that  the  learned  manager  (.Mr, 
Butler)  lirst  asks  the  introduction  of  the  accusation 
against  Blidgett,  and  then  asks  to  refute  it.  It  this  evi-  , 
denee  be  liyhtfullv  put  in  on  their  part,  we,  of  cour.-e,  will 
meet  it  on  oois.  mid  we  will  have  an  interesting  excursion 
from  thr  iiiii'eaehiucnt  trial  ot  the  l»resident  v<  the  trial 
of  .Mr.  liloduett  on  a 'luestion  of  loyaltv.  lam  instructed 
to  sav  that  there  is  a  witness  in  the  city  who  can  testify 
that  The  was  a  captain  in  the  Kebel  army,  and  we  are 
ready  to  go  on  with  that  proof  if  it  is  deemed  desirable. 

Mr  BUTLEK— Mr.  President  and  Senators,  I  think  now 
that  it  will  not  be  out  of  any  order  made  either  to-dav  or 
yesterdav,  or  the  dav  before,  for  me  to  state  the  grounds 
on  which  I  ofier  this  evidence.  Foster  Blodgett  wa:i  called 
here  to  show  th.at,  witlsout  this  case  being  relened  to  tiie 
Senate,  he  had  been  suspended  by  the  Presidenc  of  the 
United  States,  as  he  supposed  and  as  we  supposed,  on  the 
3d  of  Jauu.arv,  1W8,  without  any  violation  of  his  duty  so 
/ar  as  his  otiicial  duties  were  concerned,  and  without  anv 
justification  or  conviction  of  any  crime,  and  that  a  man 
was  placed  in  the  oihce  as  spciial  agent  w  ith  the  same 
salary  and  a  little  more,  so  that  it  amounts  to  a  removal 
and  putting  another  man  in  the  otiice.  Mr.  Blodgett  testi- 
fied that  up  to  the  time  that  he  testified  he  had  not  any 
knowledge  that  his  case  was  betore  the  Senate,  and  he 
could  get  no  redress.  We  thought  that  on  the  propo.-ition 
that  the  President  desired  to  obey  the  law,  except  h  here 
he  wanted  to  make  a  case  to  test  tiie  constitutionality  oi  it 
this  was  quite  pertinent  evidence. 

The  President  put  forward  broadly  in  his  answer  that 
he  was  exceedingly  desirous  to  obey  the  laws,  especially 
the  Civil  I'enure  act,  except  where  he  wanted  to  make  a 
case  to  decide  its  constitutionality.  These  tacts  were  put 
in,  and  these  facts  were  not  in  dispute.  Xliey  call  Mr. 
Postmaster-General  Kandall  on  the  stand;  he  produces. 
and  ihej'  put  in  a  htter  of  appointment  to  one  Summers 
as  special  agent,  with  a  salary  therein  set  out.  And  tliey 
also  put  in  a  letter  infoiming  Mr.  Blodgett  that  lie  had 
been  suspended  from  ollice.  That  letter  states  precisely 
that  it  was  on  that  indictment  for  perjury— not  eeitiiig 
the  indictment,  so  as  to  leave  us  to  inter  that  Mr.  Foster 
Blodgett  had  in  some  controversy  between  neighbor  and 
neighbor,  or  between  citizen  and  citizen,  committed  wil- 
ful and  corrupt  perjury,  and  that  it  was  so. 

Here  was  a  case  In  which  the  Postmaster-General  felt 

'  comiielled  instantly  to  suspend  him.    It  wa>=a  case,  he  said, 

where  the  great  law  of  necessity  compelled  suspension  at 

•  once.    In   order  to  meet  that  we  ask  for  the  indictment, 

and  get  at  last  a  copy  of  it  from  the  Treasury  Uepartnieut. 

Mr.  Foster  Blodgett  being  notified  of  his  suspension  on  tiie 

;  3d  of  January,  sends  this  answer  to  the  Postma'ter-Geue- 

ral  on  the  lUth,  seven  days  afterwards,  not  ten  days,  as  the 

>  counsel  said. 

Mr.  EVARTS— It  is  entirely  immaterial. 
Mr.  BL'TLEU— I  do  not  consider  it  material,  onlv  as  a 
matter  of  correction.    A  week  afterwards  he  sent  and  put 
'  on  file  in  the  department  his  justification,  saying  that  tnis 
•■was  all  a  Kebel  plot  and  treason  against  the  Cnited  States. 
Having  put  that  on  file  it  is  a  part  of  the  case.    Now  I  have 
/Hot  said  to  the  Senate  that  this  paper  was  one  on  which 
Mr.  Randall  acted  in  suspending  Blodgett,  but  I  do  say 
that  it  is  a  paper  on  which  Mr.  Kandall  is  .acting,  in  not 
'  returning  the  suspension    through    the    President  to  the 
.  Senate.      It   may    be    said    that    Mr.    Kandall    had    no 
I  business  to  return  it  to  the  Senate.    He  had  as  much  busi- 
neis   to    return    it    to    the   Senate  as   he   had    to    sus- 
pend    him.      We     are     answered     to     that     that    the 
1  counsel  for  the  President  only  put  in  the  official  act  of  the 
'  defendant.    I  had  the  honor  to  explain  to   the  Senate, 


some  davs  age,  that  I  understood  an  official  act  to  be  that 
which  it  is  made  a  man's  duty  by  law  to  do.  I  never  un- 
derstood there  was  anv  other  olhcial  act.  I  always  under- 
stood that  the  acts  which  the  law  does  not  empower  a 
man  to  do,  arc  otlicioas  acts,  not  official;  and  I  think  this 
the  most  officious  act  I  have  ever  known.  The  case  atlects 
the  President  because  he  w.as  informed  of  this  suspension 
after  it  was  made,  and  he  has  taken  no  action  upon  it; 
and  when  we  put  Mr.  Blodgett  on  the  stand  to  testify  that 
he  lias  been  suspended,  and  that  he  could  not  get  his  case 
before  the  Senate,  the  answer  is  what?  They  put  in  the 
fact  that  he  was  indicted  in  order  to  blacken  his  reputa- 
tion and  to  send  it  out  to  the  country. 

Now,  gentlemen  of  the  Senate,  I  never  saw  Foster 
Blodgett  until  the  dav  he  was  brought  to  the  stand,  and  I 
have  no  interest  in  hira  any  more  than  in  any  other  gen- 
tlemen of  position  in  the  South,  but  I  put  it  to  you  if  you 
had  been  treated  in  that  way,  called  here  as  a  witness 
under  a  Bummons  of  the  Senate,  by  the  managers  ot  the 
House  of  Kepre.-entative,  and  if  then  the  President,  after 
refusing  von  any  hearing  before  the  constitutional  and 
legal  trilMinal,  had  put  in  a  fact  to  blacken  your  character, 
vou  would  not  like  to  have  the  privilege  of  putting  in  at 
last  your  answer?  It  is  part  ot  the  record  in  the  case.  Jt 
is  said  to  be  a  letter  from  Mr.  Blodgett.  True,  it  is,  but  it 
also  con'.aius  certificates  and  other  papers  to  establish  the 
facts  claimed  bv  him  beyond  controversy.  It  is  said 
with  a  slur,  bv  tlie  counsel  for  the  President,  that  they 
have  a  witness  to  prove  that  Blodgett  was  in  the  Rebel 
army. 

I  do  not  doubt  it ;  plentv  of  them,  whether  he  was  or 
not.  But  what  I  say  is  this,  that  while  he  was  only  a  cap- 
tain of  a  military  company,  and  was  called  into  the  ser- 
vice and  bound  to  obey  the  powers,  that  he  is  indicted  be- 
cause he  yiilded  to  the  powers  of  the  State  of  Georgia, 
which  compelled  him  to  hold  the  commission,  and  he  had 
either  got  to  go  into  service  or  lose  his  life.  He  may  well 
swear.though  he  went  in  as  a  military  captain  into  the  ser- 
vice of  the  Gonfederacv,  that  he  did  not  voluntarily  go. 
He  has  a  right  to  have  "his  defense  placed  before  the  coun- 
try where  he  has  been  traduced.  He  is  a  man  so  well 
known  among  his  neighbors,  that  they  select  him  to  make 
constitutional  law  for  them  ;  a  man  among  his  neighbors 
so  well  known  that  when  the  State  of  Georgia  comes  in 
here  and  demands  a  place  in  this  Chamber,  I  have  no 
doubt  Foster  Blodgett  will  come  and  take  his  place 
bv  the  side  of  the  noblest  of  you.  Under  these 
circumstances.  I  feel  it  my  duty  to  put  this  testimony  be- 
fore vou,  and  if  the  objection  is  merely  as  to  its  relevancy, 
I  put  it  as  a  matter  of  justice  to  the  witness,  whom  the 
summons  of  this  body  has  brought  here,  and  who  is  now 
being  oppressed  with  the  entire  Executive  power  of  the 
United  States,  and  who  has  been,  confessedly,  without 
law,  and  against  right,  removed  from  this  ollice,  and  being 
so  removed,  can  get  no  hearing  before  this  tribunal  or  any 
other,  because  the  President  controls  the  District  Attor- 
ne\-,  and  he  cannot  get  a  trial  down  there,  nor  can  he  get 

It  appeals  to  justice.  I  do  not  propose  to  go  into  any  dis- 
cussion about  trying  the  case  of  I'oster  Blodgett.  lo-ily 
propose  to  put  in  all  the  papers  that  are  on  tile  in  the  Po-^t 
Office  Department,  about  this  case,  to  bear  on  my  side  of 
the  case.  The  counsel  for  the  President  put  in  such  part 
of  the  papers  as  they  choose  to  bear  on  tlieir  side,  audi 
propo.se  to  put  in  such  papers  as  bear  on  my  side  of  the  case, 
out  of  the  same  bundle.  They  shall  not  pick  out  such  as 
please  them,  w  ithout  my  being  permitted  to  Dick  out  from 
the  same  bundle  such  as  please  us. 

Mr.  E\'ARTS-We  put  in  nothing  from  the  bundle.  "Wo 
putinmerelv  the  action  of  the  department;  we  have  aa 
Utile  care  for  Foster  Blodcett  aa  you  have.  You  brought 
him  here,  and  if  his  case  is  to  be  tried  by  this  court  we  are 
ready  to  trv. 

Mr.  BUTLER  asked  leave  to  withdraw  the  offer  of  evi- 
dence, and  to  substitute  for  it  the  following:— "I'he  de- 
fendant's counsel  having  produced  from  files  of  the  Post 
Olfice  Deparlnient  a  part  of  the  record  showing  the  al- 
1  ged  reasons  for  the  suspension  of  Foster  Blodgett  .as 
Postmaster  of  Augusta,  Ga..  we  now  propose  to  give  in 
evidence  the  residue  of  said  record,  including  the  papers 
on  file  in  the  said  case,  for  the  purpose  of  showing  the 
whole  of  the  case  as  the  same  was  presented  to  the  Post-  i 
master-General,  before  and  at  the  time  of  the  suspension 
of  said  Blodgett. 

Mr.  EVARTS  renewed  his  objection  to  the  offer  oa 
account  of  irrelevancy. 

The  Chief  Justice  put  the  question  to  the  Senate  whether 
the  evidence  should  De  received,  and  it  ^v«8  declared  witli- 
out  a  division  that  the  testimony  was  excluded. 

Jlr.  BUTLER-Mr.  Kandall  1  have  been  informed  that 
you  desire  to  make  some  statement.  If  it  does  not  iutlu.io 
anything  that  the  President  said  or  that  anybodv  else 
said,  I  have  no  objection. 

Witness- 1  wish  to  explain  the  circumstances  under 
which  1  iiinde  this  suspension.  A  copy  of  this  indictment 
was  brought  to  me  by  the  District  Attorney  at  or  about 
the  same  time;  soon  after  it  was  found  he  came  to  me  and 
made  a  statement  of  the  circumstances  under  "  Inch  thia 
was  f(mnd.  Under  the  office  tenure  law,  as  I  understood  it, 
the  Presid<'nt  could  have  no  power  to  suspend  Any 
oliicer  during  the  session  of  the  Senate.  The  only 
thing  he  coidd  do  would  bo  to  send  up  the  name  of 
some  man  in  his  place,  and  remove  Mr.  Blodgett.  It 
occurred  to  me  that  this  violation  of  the  law  b.v  Mr. 
Bli  dgett  might  be  merelv  a  technical  one,  and  it  it  was 
merelv  a  teilinical  vi.il.ition  of  law,  if  it  was  true  that  ho 
was  forced  into  the  Kibrl  service  and  gotoutofit  as  soon  .•u> 
he  conlii,  and  this  violation  of  the  law  was  merely  a  tecll- 
uical  viulatiou,  I  did  not  want  him  turned  out,  and  for 
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Hiat  reason  I  took  the  responeibility  of  doing  this  thing  and 
putting  a  temporary  agent  in  until  I  should  ascertain  more 
fully  what  action  to  take. 

Mr.  BUTLliK— ^Vhvdidyou  not  report  it  to  the  Presi- 
dent for  his  action?  A.  I  told  the  President  what  I  had 
done  after\rard3. 

Q.  Wh  V  didn't  you  report  it  before  you  undertook  to  take 
the  responsibility?  A.  Because  tlie  only  thing  he  could  do 
If  he  did  take  action  was  to  send  in  another  name  and  turn 
this  man  out. 

Q.  And  you  thought  you  would  break  the  law,  as  you 
could  do  nothing  better?  A.  I  did  not  con?ider  that  case 
at  all ;  I  thought  if  he  was  an  honest  man  I  would  take 
this  course,  aud  try  to  ai=certain;  I  know  it  is  a  technical 
violation  of  the  law,  but  I  did  it  for  the  purpo-e  of  having 
an  act  of  justice  done  him,  if  he  was  an  honest  man. 

Q.  Was  the  Senate  in  session  the  third  day  of  January? 
A.  I  can't  tell  you  whether  it  was  on  that  day  or  nut. 

Q.  Hadn't  it  then  adjourned  over?  A.  It  might  be;  I 
flon't  remember. 

Q.  Then  the  reason  that  the  Senate  was  in  session  did 
not  applv?  A.  I  considered  that  the  Senate  was  in  ses- 
sion ;  I  don't  recollect  whether  it  was  in  session  on  that 
dav. 

Q.  You  deemed  it  to  be  in  eession?  A.  Yes  sir;  one  ex- 
planation  I  had  forgotten ;  the  reason  why  something  fur- 
ther has  not  been  done  in  the  case  was  I  was  trying  to  eoi, 
Bome  further  information  on  the  subject,  and  then  this 
trouble  began,  and  so  the  case  has  lain  since. 

Q.  By  trouble  you  mean  the  impeachment?  (Laughter.) 
A.  Yes  sir. 

Senator  (JONNESS  Eubmitted  the  following  question  to 
to  the  witness:— Hare  you  ever  taken  any  step  since 
your  act  suspending  Foster  Blodgett  in  further  investiaa- 
tion  of  hiscase?  A.  Yes,  sir,  in  trying  to  secure  further 
information;  there  is  considerable  further  information  be- 
yond wliat  has  been  oft'ered  and  put, in. 
The  witness  then  left  the  stand. 

Mr.  BUTLER-I  now  offer,  Mr.  President,  an  official 
copy  of  the  order  creating  the  Military  Diyision  of  the 
Atlantic  and  putting  General  Sherman  in  charge. 

Mr.   EVARTS-What   does  that  rebut?    We    are   not 
aware  of  anv  e\-idence  that  that  rebuts. 
Mr.  B[JTL"ER-Do  vou  object? 

Mr.  i:VAi;  rs— We  do.  It  is  not  relevant.  I  do  not  re- 
call any  evidence  that  we  have  given  concerniug  the  de- 
partment. 

Mr.  BUTLER— It  is  put  in  to  show  the  action  of  the 
President  at  the  same  time  that  he  restored  Mr.  Thomas. 
On  the  same  day  that  he  restored  General  'I'homas  he  took 
this  action,  and  that  date  was  not  fixed  until  after  General 
Thomas  was  on  the  stand.  It  is  to  show  what  was  done 
militarily  on  the  same  day. 

Mr.  EVARTS— We  do  not  still  see  any  connection  with 
General  Thomas'  testimony.  The  only  connection  the 
honorable  manager  suggests  is,  that  he  learned  from  Gen. 
Thomas  when  he  was  restored.  If  he  did  learn  that,  it 
does  not  connect  itself  at  all  with  auj-  evidence  that  we 
have  produced.  If  it  is  put  in  on  the  grouud  that  it  was 
overlooked,  that  is  another  matter.  If  it  is  put  in  in  re- 
buttal, it  has  no  relevancy  that  we  can  see. 

Mr.  BUTLER— "When  I  sDoke  of  l?.-.rniug  a  thing  in  the 
trial  of  a  cau,-e,  I  meant  learning  in  the  course  of  judicial 
evidence  on  the  trial,  not  ascertaining  it  from  the  newspa- 
pers. They  are  not  .always  tlie  best  source  of  knowledge. 
I  sav  that  General  Thomas  testified  that  on  the  13th  the 
President  gave  the  order  th.at  he  should  be  restored.  Now, 
then,  tliat  was  fixed,  a  thing  that  was  not  known,  either 
in  the  court  or  in  the  country,  because  th.at  was  an 
order  given  on  .ho  13th  to  General  Grant  which 
was  not  published.  I  want  to  show  that  on 
the  d;iv  before  this  new  military  division  was 
made  here,  and  (ieneral  Sherman  ordered  here  in  com- 
mand, showing  the  acts  of  the  President  at  or  about  the 
some  time,  ana  as  the  presiding  otiicer  has  very  well  told 
us  heret'  'tore,  the  competentcy  of  the  acts  of  a  p.arty  about 
the  same  time  being  a  part  of  the  rennc'^tre,  and  the  Senate 
has  so  allowed  testimony  to  come  in.  It  is  a  part  of  the 
thing  done  bv  the  President  on  the  very  day,  the  12th  of 
February  being  the  very  day  before  Thomas  was  restored. 
I  don't  mean  to  say  a  word  on  the  question  of  rebutting.  I 
d^jn't  understand  that  that  r.ile  belongs  here. 

The  Chief  Justice  stated  that  he  would  put  the  question 
to  the  Senate. 
Mr.  ANTHONY  called  for  the  yeas  and  nays. 
Mr,  BUCKALEW  asked  for  the  reading  of  the  question 
put  to  (ieneral  Sherman  on  this  question  some  days  since. 

Mr.  BUTLER— Being  a  matter  tliat  we  can  refer  to  in 
the  argument,  we  withdrew  it.  I  have  now,  Mr.  President 
and  Senators,  a  list  prepared  as  carefully  as  we  were  able 
in  the  time  given  us  from  the  law  of  the  various  ollices  in 
the  United  States,  who  would  be  affected  by  the  Presi- 
dent's claim  here,  of  a  right  to  remove  at  pleasure ;  that  is 
to  say,  if  he  can  remove  at  pleasure  and  appoint,  ad  in- 
terim. This  is  a  list  of  otiiccrs  taken  from  the  law,  with 
their  salaries,  being  a  correlative  list  to  that  one  put  in 
bv  the  counsel,  showing  the  iiumbir  of  otiieers  and  the 
amount  of  salaries  which  would  be  all'ected  by  the  power 
of  the  President. 

In  order  to  bring  it  before  the  Senate  I  will  read  the  re- 
capitulation only  in  the  Navv,  War,  State,  Interior,  Post 
Ohiee.  Attornev-General's,  Treasury,  Agricultural  and 
Educational  Departments;  41.558  ofhcers;  the  amount  of 
their  emoluments,  $31,188,736'87  a  year.  I  suppose  that  the 
earae  course  will  be  taken  with  this  as  with  the  like  sche- 
dule printed  as  a  part  of  the  case. 
The  Uliief  Justice  (to  the  counsel)- Any  objection? 
Mr.  EVAKTS  (after  eiaminatiou)— We  have  no  ob- 
jection. 


Mr.  BUTLER— I  have  the  honor  to  offer  now,  from  the 
files  of  the  Senate,  the  message  of  Andrew  Johnson,  nomi- 
nating Lieiitenant-General  William  'J'.Sherman  to  be  Gene- 
ral by  brevet  in  the  Army  of  the  United  States,  on  the  13th 
of  February,  1868. 
Mr.  EVARTS— Under  what  article  is  that? 
Mr.  BUTLER— That  is  under  the  eleventh  article  and 
under  the  tenth. 
Mr.  EVAl;  IS— The  tenth  is  the  speeches. 
Mr.  P.ITLEK-I  would  say  the  ninth. 
Mr.   EVAIiTS--Do   you  offer   this  in  evidence,  on  the 
ground  that  conferring  the  brevet  on  General  Sherman 
was  intended  to  obstruct  the  Reconstruction  acts  ? 

Mr.  BUTLER— I  have  already,  in  the  argument,  stated 
my  views  on  that  question,  and  was  replied  to,  I  think,  by 
yourself.    I  was,  I  am  certain,  b3'  Mr.  Curtis. 

Mr.  EVARTS— It  does  not  seem  to  us  to  be  relevant— it 
certainly  is  not  rebutting.  We  have  offered  no  evidence 
bearing  upon  the  only  evidence  yon  offered— the  telegrams 
between  Governor  Parsons  and  the  President.  We  have 
offered  no  evidence  on  that  subject,  and  we  do  not  see  that 
this  appointment  is  relevant. 

Mr.  BUTLER— I  offer  also  the  appointment  by  brevet 
of  Major-Geueral  George  H.  Thomas,  first  to  be  Lleuten- 
ant-General  by  brevet,  and  then  General  b\'  brevet,  and 
that  was  done  on  the  same  day  that  Stanton  was  removed 
—the  2l3t  of  February. 

Mr,  EVARTS— It  is  apparent  that  this  does  not  rebut 
any  evidence  that  we  have  offered.  It  is  then  offered  as 
evidence  in  chief.  The  conferring  of  brevets  upon  these 
two  officers  is  somewhere  within  the  evil  intents  that  are 
alleged  in  these  articles.  In  that  question  there  is  nothing 
in  this  evidence  that  controverts  ani*  such  evil  intent. 

Mr.  P.U TLICR— I  wish  only  to  say  upon  this  that  we  do 
not  understand  that  this  case  is  to  be  tried  on  the  question 
of  whether  evidence  is  rebutting  or  original.  We  under- 
stand that  to-dav  the  House  of  Representatives  can  bring 
in  new  articles,  if  they  choose ;  but  we  have  a  right  to  put 
in  n(;w  cviilcnce  anywhere  in  the  case. 

Mr.  EVARTS— When  does  our  right  to  give  in  evidence 
end? 

Mr,  BUTLER— When  you  get  through  with  competent 
evidence. 

Mr.  EVARTS— I  supposed  there  was  a  different  rule 
for  us. 

Mr.  BUTLER— No,  sir ;  when  you  get  through  with  com- 
patent  evidence.  In  many  of  the  States— I  know  in  the 
State  of  New  Hampshire— the  rule  of  rebutting  evidence 
does  not  obtain  in  their  courts  at  all;  e.ach  party  calls  such 
evidence  as  he  chooses  up  to  the  hour  when  he  says  he  has 
got  through,  and  no  injustice  is  done  to  anybody. 

The  Chief  Justice  put  the  question  to  the  Senate,  and  the 
evidence  was  rejected  by  the  following  vote  :— 

Yeas,— Messrs.  Anthony,  Cole,  lessenden.  Fowler, 
Grimes,  Henderson,  .Morton,  Ross,  Sumner,  Tipton.  Tnmi- 
bull.  Van  Winkle,  Willey  and  Yates-22. 

Nays.— Messrs.  Buckalew,  Cameron,  Cattell,  Chandler, 
Conkling,  Conness,  Corbett,  Cragin,  Davis,  Dixon,  Doolit- 
tle,  Drake,  Edmunds,  Ferry,  frelinghuysen,  Harlan,  Hen- 
dricks, Howard,  Howe,  Johnson,  MeCreery,  .Morgan, 
Morrill  (Me.),  Morrill  (Vt.),  Patterson  (N.  H.>,  Patterson 
( renu),  Pomeroy,  Ramsey,  Sherman,  Sprague,  Stewart, 
Thayer,  Vickers,  Williams  and  Wilson— 25. 

Mr.  l-.UTLER— I  have  the  honor  to  say  that  the  case  on 
the  part  of  the  managers  is  closed,  and  all  witnesses  here 
subpienaed  at  the  instance  of  the  managers,  may  be  dis- 
charged. 

Jlr.  EVARTS-  We  arc  able  to  make  the  same  announce- 
ment in  regard  to  wiiuesses  attending  on  the  part  of  the 
defense  by  subpicna;  and  this  announcement  on  both 
sides,  we  assume  to  close  necessarily  any  attempt  to  pro- 
ccfd  with  evidence.  .„     , 

Tlieihief  Justice— The  honorable  managers  will  please 

prcri-ed  with  tlieir  argument. 

Mr.  BOUi'WELL-l  have  had  the  honor  to  be  chosen 

i  by  tue  managers  to  make  the  first  argument  on  the  part 

1  of  the  House  of  Representatives,  and  it  is  very  likely  that 

;  I  shall  be  obliged  to  occupy  the  larger  part  of  the  day  in 

presenting  to  the  honorable  Senate  the  views  that  I  shall 

deem  it  my  duty  to  offer.    Under  these  circumstances  I 

shall  have  to  ask  the  Senate  to  do  me  the  favor  of  adjomn- 

ing  the  court  until  to-morrow  morning. 

Senator  JOHNSO.N  -Mr.  Chief  Justice,  I  move  that  the 
Senate,  sitting  as  a  court,  adjourn  until  to-morrow. 
Mr.  EVARTS-May  1  be  heard? 

Chief  JuBtice—(Ju  the  motion  to  adjourn  there  is  no  de- 
bate allowed. 
.Mr.  JOHNSON  withdrew  the  motion  to  adjourn. 
Mr.  EVARTS— I  do  not  rise  for  the  purpose  of  making  the 
least  objection  to  the  request  of  tlie  honorable  managers, 
but  to  make  a  statement  to  which  I  beg  leave  to  call  the 
ettention  of  the  Senate.  Our  U-aruid  associate,  Mr.  Stan- 
brry,  has,  from  the  outset,  been  relied  upon  by  the  Presi- 
dent and  by  the  associate  counsel  to  make  the  final  argu- 
ment in  this  cause,  and  there  are  many  reasons,  profes- 
sional and  other,  why  we  should  all  wish  that  that  pur- 
pose should  be  carried  out. 

It  has  been  his  misfortune,  in  the  midst  of  this  tnal,  to 
be  taken  suddenly  ill.  This  illness,  of  no  great  gravity,  is 
yielding  to  the  remedies  and  to  the  progress  of  time,  and 
he  is  convalescent,  eo  that  he  now  occupies  his  parlor. 
The  Bumiuiug  up  of  a  cause  of  this  weight,  in  many  re- 
spects, considering  the  amount  of  testimony  and  the  sub- 
ject, is,  of  course,  a  labor  of  no  ordinary  magnitude,  pny- 
sically  au  d  otherwise,  and  Mr.  Stanbery  is  ofopinion  that 
he  will  need  an  interval  of  two  days,  which,  added  to 
what  ho  has  had  in  the  course  of  the  trial,  would  probably 
bring  him  in  condition  for  the  argument,  with  adeiiuato 
1  strength  for  that  purpose. 
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This  might  have  been  left  until  the  day  on  which  he 
Biiould  iivpear,  ;iud  then  a  request  made  for  a  day  or  two  h 
relief  in  this  regard,  but  it  occurred  to  us  to  be  much  faiier 
to  the  managers  than  the  iuterva!  we  propose  should  be 
interpoM-duta  time  when  It  would  be  ueetul  and  valua- 
bh!  to  them ;  also,  as  the  prools  are  not  entiJ-ely  prm- 
ted  in  the  proper  form  of  evidence  and  the  vohimmous 
evidi-nco  on  the  subject  of  appointments,  and  on  the 
practioe  of  the  government  are  such  _as  to  rerjuire 
consiil.rable  investigation  in  order  to  point  out  to  the 
Senate  the  efficacy  of  what  is  to  be  proved,  it  is.  there- 
fore our  duty  now  to  suggest  and  accompanv  it  with 
the  =us;"estinu  of  the  managers  that  until  to-morrow 
shoul.l  Ih- given  for  tlie  introduction  of  the  argument  on 
their  P  .rt,  that  vou  would  consider  this  statement  that  1 
ha\e  liiailc  to  you.  and  see  whether  it  is  not  better  in  all 
respects  that  the  matter  should  be  now  disponed  of,  in 
which  tlie  managers  will  concur,  and  consider  the  Frovi- 
deutial  interference  with  the  President's  counsel  and  hia 
confidential  friend  and  adviser.  Tht^  suggestion  is  that  an 
interval  of  two  days  should  be  given,  and,  as  I  understand, 
the  managers  believe  that  it  is  better  that  it  should  occur 
now  than  later.  .   . 

Mr  BOUT  WELL  said  he  would  express  no  opinion  upon 
the  request  made  bv  the  learned  coiusel,  but  he  desired 
that  w-hatever  time'  was  given  should  be  granted  at  once, 
as  he  wished  to  make  further  and  a  more  c.-.retul  examina- 
tion of  papers  than  he  had  vet  been  able  to  do  I  nder 
the  circumstances,  liowever,  he  did  not  feel  at  liberty  to 
ask  the  favor  on  his  own  account. 

Mr.  EVAllTS  made  an  additional  remark  that  if  Mr. 
Stauhery's  e.\pectation  to  be  able  to  speak  should  be  dis- 
appointed, it  was  a  matter  of  some  importance  to  the  de- 
fense to  b(!  able  properly  to  supply  his  place.  .    . 

Mr.  JOHNSON  moved  that  i<-hen  the  Senate,  sitting  as 
a  court,  adjourn,  it  be  until  Thur^day  morning  next. 
Sevcr.al  Senators— "V/ednesday." 

Mr.  JUll.NSON— I  modify  the  motion.  Mr.  Chief  Justice, 
by  making  it  Wednesday.  ,  ,     , 

Mr.  DOOLITTLE  suggested  at  twelve  o'clock. 
Several  Senator3--"No,"  "No." 

Mr.  LOGAN— 1  wish  to  make  a  request.    Is  this  the  pro- 
per time  to  do  it? 
Chief  Justic,;— Yep.  ^     ,  ^,_    o. 

Mr.  LOGAN— I  desire  to  make  a  request  of  the  Senate 
before  it  adjourns.    Uoubtle.%B  the  adjournment  will  pro- 
ceed on  the  statement  of  the  nian.ager8  and  the  counsel. 
It  is  this,  I  had  not  presumption  enough  to  ask  h'ave  of 
the  Senate  to  speak  on  the  i^sue  viresented  to  the  Senate, 
but  I  a^k  tliat  I  inav  be  permitted  to  tile  to-day  a  printed 
argument  that  1  have  made  as  part  of  the  record,  without 
taking  up  the  time  of  the  Senate,  inasmuch  as  the  evi- 
dence is  all  in. 
Senator  STEWART— I  move  that  leave  be  granted. 
Chief  Justice-  As  that  would   involve  a  change  of  the 
rule,  it  cannot  be  done  if  there  is  any  objection. 
Senator  BUCK  ALE  W— I  object. 

Senator  JOHNSON— May  1  ask  the  Hon.  manager  if  the 
Bpeecli  i^  now  in  print. 
Mr.  LOGAN-It  is. 

Senator  ^VILSON  called  for  the  reading  of  the  rule  in 
question.    The  twentv-first  rule  was  read. 
Mr.  LOGAN  added  that  his  reason  for  making  this  request 
to  file  it  to-d.ay  was  so  that  the  counsel  for  the  respondent, 
if  they  thought  it  worthy  of  it,  might  replv. 

The  Chief  Justice  again  said  that  under  the  rule  it  could 
not  be  considered  except  by  unanimous  consent. 
Mr.  Hl'TLEU— There  is  no  objection. 
Mr.  IJOOLITTLE-I  object. 

Mr.  BUTLER— Before  the  adjournment  of  the  Senate,  I 
beg  to  call  the  attention  of  the  counsel  for  the  respondent 
to  one  feature.  It  so  happens  that  the  managere,  under 
the  construction  given  to  the  rule,  are  to  proceed  first.  A 
large  mass  of  testimony  has  been  introduced  upon  the  sub- 
ject of  removals  and  appointniente.  I  am  not  informed 
■whether  these  are  special  ca.^es  on  which  the  couu.-el  for 
the  respondent  rely.  I  think  it  may  be  proper  for  me  at 
this  time  to  ask  them  whether  these  .are  cases  on  which 
they  purpose  to  rely  as  furnishing  precedents  for  the  course 
pursued  by  the  President  on  the  ilst  of  January. 

Mr.  ANTHONY— I  will  make  a  motion  to  lie  over  until 
to-morrow,  that  the  twenty-first  rule  be  so  modified  as 
to  .allow  the  honorable  manager  to  present  hid  views  in 
writing. 

Ordered,  That  the  honorable  manager,  Mr.  Logan,  have 
leave  to  file  his  written  argument  to-day,  and  furnish  a 
copy  to  each  of  the  counsel  for  the  rospiuident. 

Mr.  SHERMAN  offered  the  following  as  an  amcnd- 
nient:— 

Ordered,  That  the  managers  on  the  part  of  the  House  of 
Kepresentatives,  and  the  counsel  for  the  respondent  have 
leave  to  file  written  arguments  before  the  oral  argument 
commences. 
Mr.  SHERMAN  accepted  the  amendment. 
Mr.  BUCKALEW  again  objected,  and  the  rule  went 
Over. 

Senator  Johnson's  motion,  that  when  the  court  adjourn 
it  be  to  meet  on  Wednesday  next,  was  agreed  to. 
The  court  then,  on  motion,  adjourned, 


PROCEEDINGS  OF  WEDNESDAY,  ftPRlL  22. 

The  court  was  opened  with  the  usual  formalities  at 
eleven  o'clock  A.  M. 

Filing  of  Written  or  Printed  Arguments. 

The  Chief  Justice  stated  the  first  business  in  order 
wag  the  coasideratiou  of  the  following  order,  offered 
by  Senator  Sumner: — 

Ordered,  That  the  managers  on  the  part  of  the  House 
of  Representatives  have  leave  to  file  written  or  printed 
arguments  before  the  oral  ,nrgument  commences. 

Senator  VICKEH3  offered  an  amendment  proposing 
to  allow  such  of  the  manaajers  as  are  not  authorized  to 
speak  to  file  written  or  printed  arguments,  or  make 
oral  addresses,  aud  the  counsel  for  the  President  to 
alternate  with  them  in  so  doing, 

Mr.  CL'KTIS— Mr.  Chief  Justice :— It  may  have  some 
bearing  upon  the  decision  of  this  proposition  if  I  state 
what  I  am  now  authorized  to  state,  thai  of  the  coun- 
sel for  the  President.  Mr.  Stanbery's  indisposition  is 
such  that  it  will  be  impracticable  for  him  to  take  any 
further  part  in  the  proceedings. 
The  substitute  was  agreed  toby  the  following  vote :—• 
Yj:as— Mes-iirs.  Buckalew,  Cragin,  Davis,  Doolittle,  Ed- 
mund', Fe^endeu.  Frelinghuvsen,  Grimes,  Hendricks, 
Johnson,  McCreery,  Jlorrill  (Me.),  Morton,  Norton,  Pat- 
terson (N.  H.).  Patterson  (Tenn.),  Saulsbury,  Sprague, 
Tipton,  Trumbull,  Van  Winiile,  Vickers,  Wille3-,  Wilson 

Qjj(^  Yates 2)^.  * 

J<  AYS.— Messrs.  Cameron,  Cattell,  Chandler,  Conness, 
Corbett,  Drake,  Ferry,  Henderson,  Howard,  Howe,  Mor- 
gan, Morrill  (Vt.).  Pomeroy,  Ramsej-,  Ross,  Sherman, 
Stewart,  Sumner,  'J'ha\'cr  and  Williams— 20. 

The  question  recurring  on  the  order  as  amended,  it 
was  lost  by  the  following  vote: — 

Yeas.— Messrs.  Buckalew,  Cragin,  Davis,  Doolittle, 
Fowler,  Hendricks,  Johnson,  McCreery,  Morton,  Norton, 
Patterson  (N.  H.),  Patterson  (Tenn.),  Saulsbury,  Sumner, 
Tipton,  Trumbull,  Van  Winkle,  Vickers,  Willey,  Wilson 
and  Yates— 20. 

Nays.— Messrs.  Cameron,  Cattell,  Chandler.  Conness, 
Corbett,  Drake,  Edmunds,  Ferry,  Fessenden,  Freling- 
huvsen, Grimes,  Henderson,  Howard,  Howe.  Morgan, 
Morrill  (Me.),  MMnill  (Vt.),  Pomero.v,  Ramsey,  Ross,  Sher- 
man, Spraaue,  Stewart,  Thayer  aiid  Williams— 26. 

Mr.  STEVENS— Mr.  President,  I  desire  to  make  an 
inquiry,  aud  that  is,  whether  there  is  any  impropriety 
in  the  managers  publishing  short  arguments?  After 
the  motion  made  here  on  Saturday,  some  few  of  us,  1 
among  the  rest,  commenced  to  write  out  a  short  argu- 
ment, which  I  expect  to  finish  by  to-night,  which, 
if  the  first  order  had  passed,  I  should  have  filed.  I 
do  not  know  that  there  is  any  impropriety  in  it  ex- 
cept that  it  will  not  go  into  the  proceedings.  I  do  not 
like  to  do  anything  improper,  and  hence  I  make  the 
inquiry. 

Senator  FERRY— Mr.  Presidrnt,  I  would  inquire 
whether  it  would  be  in  order  to  move  the  origiual 
order,  on  which  we  have  taken  no  vote. 

The   Chief  Justice— It   would   not,    as  the    Chief 

Justice  underetauds  the  matter  has  been  disposed  of. 

The  readiug  of  the  order    submitted    by   Senator 

Stewart   some   days  ago,  was  called   for,  and  it  was 

read,  as  follows:— 

That  one  of  the  managers  on  the  part  of  the  House 
be  permitted  to  file  his  printed  argument  before  the 
adjournment  to-day,  aud  that  after  an  oral  opeulrig 
by  a  manager,  and  the  reply  of  one  of  the  President's 
counsel,  shall  have  the  privilege  of  fliiug  a  written  or 
of  making  an  oral  address,  to  be  followed  by  the 
closing  speech  of  one  of  the  President's  counsel,  and 
the  final  reply  of  a  manager,  under  the  existing  rule. 
The  Chief  Justice  said  it  could  be  considered  by 
unanimous  consent. 
No  objection  was  made. 

Mr.  CONNESS  offered  the  following  as  a  substitute: 
That  such  of  the  manastrs  and  counsel   of  the  Presi- 
dent as  may  chose  to  do  so  may  file  their  argumcuts  on 
or  before  Apiil  24. 
Mr.  SUMNER- That  is  right, 

Mr.  BUCKALEW  moved  to  lay  the  order  and  tho 
amendment  on  the  table. 
Rejected  without  a  division. 
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SeniUor  Conness' amendment  was  rejected  by  the 
foUowiiitr  vote. 

YKAS-Mo?3r3.  Cameron,  Cattell,  Chniidler,  Conkliug, 
Coiincps,  (Juibett,  Cr:igiu,  Drake,  i-'oirv,  lIcudiTs.iu.  How- 
ard, Morrill  (Vt.),  Patterson  (N.  H.),  Pomemv,  llaiiijr-v, 
Shenuan,  Stewart,  Siimuer,  Thaver.  Xiptou,  \Villey,  V\  il- 
liams,  Wilson  and  Yates— 34.  ,  ^     . 

Nays  —  Messrs.  Anthonv,  Baj-ard,  Buckaleir,  Davi?, 
Dixon,  Doolittle,  Edmunds,  Fes.-endjn,  Fouler.  Frrlm^- 
huysen,  Grime?,  Hendricks,  Hovre,  Johnson,  MeCrt-erv, 
Morgan,  Morton,  Norton,  Patterson  (Tcnii.),  Ross,  Sauls- 
bury,  Sprague,  Trumbuli,  Van  Winkle  and  Vickcrs^SS. 

The  question  recurrad  on  the  order  offered  by  Sena- 
tor Stewart,  and 

On  motion  of  Senator  JOHNSON,  it  was  amended 
by  striking  oat  tue  word  "one"  in  the  first  line  and 
inserting  "two." 

Mr.  Man.iger  WILLIAMS  gusrsested  that  the  order 
would  leave  the  matter  substantially  as  it  stood  bel'ore, 
as  but  one  of  the  managers  was  prepared  with  a 
printed  ariiument.  If  it  was  ameniled  so  as  to  allow 
them  to  file  written  or  printed  arguments,  it  would  be 
satisfactory. 

On  motion  of  Senator  SHERMAN,  the  order  was  so 
modified. 

Senator  GRIMES  inquired  how  it  wsis  possible  for 
the  counsel  for  the  respondent,  if  the  printed  or 
■written  arguments  were  tiled  to-d.ay,  to  examine  them 
BO  as  to  reply  to-morrow  morning. 

Senator  HOWARD— It  is  not  necessary. 
Mr.  CORBETT  moved  to  strike  out  the  word  "an- 
other" and    insert  the  word    "two"  before  the  words 
"of  the  Presilpnt'*  counsel." 

Mr.  EVARTS— Mr.  ChiefJusiice  and  Senators:— 
Will  vou  allow  me  to  say  one  word  on  this  question? 
As  the  rule  now  stands,  two  of  the  President's  counsel 
are  permitted  to  make  oral  argi-.meuts.  By  the 
amendment,  without  the  modification  of  inserting 
"two"  instead  of  "another,"  we  understand  that  three 
of  the  President's  counsel  will  be  enabled  to  make 
oral  arguments  to  the  Senn;o.  That  is  as  many  .as 
nnder  the  circumstances  ct  uld  wish,  or  se  enabled  to 

do  BO. 

At  the  suggestion  of  Mr.  Trumbull,  Senator  COR- 
BETT withdrew  his  amendment. 

Mr.  STEVENS— Mr.  President,  this  would  embar- 
rass the  managers  very  much.  Would  it  *ot  do  so 
that  the  managers  and  counsel  of  the  President  may 
file  wriuen  or  printed  artiumeuts  between  this  time 
Rnd  the  meeting  of  the  court  to-morrow?  That  would 
relieve  ns  from  the  difficulty. 

Senator  CONNESS,  at  the  instance,  he  said,  of  one 
of  the  managers,  moved  to  amend  by  striking  out  the 
%vords,  "before  the  adjournment  to-day,"  and  insert- 
ing, "before  noon  to-morrow.  "    A?reed  to. 

Senator  HENDERSON  offered  the  following  snb- 
Btitute:— /Vofu;<;(/,  That  all  the  managers  not  deliver- 
ing oral  arguments,  may  be  permitted  to  file  written 
argameuls  at  any  time  before  the  '2-lth  instant,  and 
the  counsel  for  the  President  not  making  oral  argu- 
ments may  file  written  arguments  at  any  time  before 
eleven  o'clock  on  Monday,  the  '27th  instant. 

Senator  THAYER  moved  to  lay  the  whole  subject 
onthetible.  Rejected.    Yeas,  13;  nays,  o7. 

Mr.  NELSON,  of  the  President's  counsel,  said  he 
had  felt  an  irresistible  repugnance  to  ssy  anything  to 
the  Senate  on  this  subject.  He  was  averse  to  ad- 
dressing an  unwilling  audience— the  Senate  having 
indicated  by  ruie  that  they  were  unwilling  to  allow 
any  further  argument  thereof.  Tne  President's  coun- 
Bel's,  by  consent  of  the  rest,  had  assumed  the  direction 
of  the  case,  and  to  them  had  been  committed  the 
task  of  arguing  it.  As  the  probabilities  were  now, 
however,  U  was  not  likely  that  Mr.  Slaubery  would 
be  able  to  make  the  final  argument,  and  he  (Mr.  Nel- 
Bon)  would  ask  permission  to  address  the  Senate  on 
the  side  of  the  President. 

He  thojght  the  rule  should  be  so  enlarged  as  to 
allow  the  privileLre  to  all  of  the  President's  counsel 
who  chose  to  exercise  it.  Under  the  circumstances, 
they  had  not  prepared  written  arguments,  and  it  was 
too  late  now  to  do  eo.  He  was  prepared  from  memo- 
randa, however,  to  make  an  oral  argument,  and 
hoped  he  would  be  allowed  to  do  so.  He  had  lived 
too  long  to  be  animated  by  any  spirit  of  idle  vanity  in 
making  this  request.  He  was  aware  that  sometimes 
more  was  gained  by  silence  than  by  speech.  He  was 
gatisiied  that  the  President  desired  that  the  case 
should  be  argued  by  all  the  counsel,  and  ho  had  no 
objections  that  the  same  privileges  should  be  extended 
to  all  the  managers.  In  the  case  of  the  impeachradut 
of  Judge  Chase,  six  managers  and  five  counsel  were 
heard.  He  trusted  that  in  such  a  momentous  case,  no 
limit  would  be  placed  on  the  arsumenl. 


Senator  HOWARD   inquired    whether  the   proper 
construction  of  the  amendment  of  the   Senator   from 
Missouri  (Mr.  Henderson),  would  not   leave  the  door 
open   and     repeal     the    twenty-first   rule;    in    short, 
whether  it  would  not  allow  all  the  counsel  on  the  part 
of  the  accused  and  all  the   managers,  should  tliey  see 
fit,  to  make  or:il  arguments  on  the  final   summing  up. 
Senator  CONNESS   proposea,  in   order  to  make  it 
entirely  clear,  to   insert  in   the  amendment  the  worda, 
"  suliject  to  tbe  twenty-first  rule." 
The  proposition  was  agreed  to. 
Senator  TRUMBULL  moved  the  following  as  a  sub- 
stitute:— 

Ordered,  That  as  many  managers  and  of  counsel  for 
the  President  as  desire  to  do  go  be  permitted  to  file 
arguments  or  to  address  the  Senate  orally. 

The  substitute  was  agreed  to.  Yeas,  29;  nays,  20, 
as  follows  :^ 

Yfas.— Messrs.  Anthony,  Bnckalew,  Conkling,  Craem, 
Davis,  Doolittle.  Ednmiiiis,  Ferr3',  Fessenden.  Fowler. 
Grimes,  Henderson,  Ht-ndricka.  Johnson.  McCreery,  Mor- 
rill (Me.),  Norton,  Patterson  (N.  H.),  Patterson  (renn.), 
Ramsey,  Saulsbnry,  Sherman,  Sprague,  Tipton,  Trumbull, 
Van  \\  iukle.  Vickere,  Willey  and  \  ates— ;;y. 

>;  vYs.— Messrs.  Cameron,  Cattell,  Chandler,  Cocnesa, 
Corbctt,  Dixon,  Drake,  Freliughnysen,  Harlan,  Hon  ard. 
Howe.  Morgan,  Morrill  (Vt.l,  Morton,  Pomeroy,  Ross, 
Stewart,  Sumner,  Thaver,  and  Williams— 20. 

Senator  BUCKALEW  moved  to  amend  the  substi- 
tute by  adding  to  it  the  following  words:— "But  the 
concluding  <nal  argument  shall  be  made  by  one  mana- 
ger, as  provided  by  the  twenty-first  rule." 

Various  other  amendments  were  offered  and  voted 
down,  and  finally,  after  nearly  two  hours  spent  in  at- 
tempts to  settle  "the  question,  the  substitute  offered  by 
Senator  Trumbull,  as  amended  on  motion  of  Senator 
Buckalew  was  adopted  instead  of  the  original  order. 
JUr.  Manager  BOLTTWELL,  then,  at  leu  minutes 
before  one  o'clock,  proceeded  to  make  his  argument 
to  the  Senate. 

3Iannger  Boutwell's  Argument. 
Mr.  Prcfideut,  Senators:— The  importance  of  this  oc- 
ca-ion  1^  due  to  the  unexampled  circiimatioice  that 
the  Chief  .Magistrate  of  the  principal  republic  of  the 
world  it)  on  trial  upon  the  charge  that  he  is  gidlty  of  high 
crimes  and  misdumcanors  in  ohice.  The  soluuinity  ol  this 
occai'iou  is  due  to  tin-  circnnistancc  that  this  trial  is  a.  new 
test  of  our  public  national  virtue  and  also  of  the  strensth 
and  vigor  of  popular  govorument.  The  trial  of  a  great  crimi- 
nal is  iiot  an  extraordinary  event— even  when  followed  by 
conviction  and  the  severest  penalty  known  to  the  laws. 
This  respondent  is  not  to  be  deprived  of  life,  liberty ,  or 
propertv.  The  object  of  this  proceeding  is  not  the  p  lui-h- 
meut  of  the  offender  but  the  safety  of  the  State.  .\s  the 
daily  life  of  the  wise  aud  just  ma^-isti ate  is  an  example  lor 
good,  cheering,  encouraging,  aud  strengthening  all  otlierg, 
so  the  trial  and  conviction  of  a  dishouej:t  or  an  untaithfiil 
otficer  is  a  warning  to  all  men,  especially  to  such  as  occupy 
places  of  public  trust. 

The  i.^.-ues  of  record  between  the  House  of  Representa- 
aml  Andrew  Johnson,  President  of  the  United  States,  are 
technical  and  limited.  We  have  met  the  issues,  and,  as 
we  believe,  maintained  the  cause  of  the  House  of  Kcpre- 
Bentatives  bvevidruee,  direct,  clear  aud  couLlu.-^ive.  Those 
i.-sues  requii-c  you  to  ascertain  and  declare  whether  An- 
drew Jotiuson,  Pre.-'iileut  of  the  Lnited  States,  is  guilty  of 
high  crimes  aud  lui-demeanors  .as  set  forth  in  the  several 
articles  of  impeachment  exhibited  against  him,  and  espe- 
cially whether  he  lias  violatod  the  laws  or  the  Constitution 
01  tlie  country  in  the  atteuipt  "hieli  111- made  on  the  2lBt 
of  February  la^t,  to  remove  E(U\  iu  .M.  Stanton  from  the 
oifice  of  Secretary  for  thi'  Dcpartuieut  of  War.  and  to  ap- 
point Lorenzo  Tlioraas  ^eeretary  of  War  ad  inter  nil. 

The.-c  are  the  issues  disclo.-ed  by  the  record.  They  ap- 
pear iu  the  statement  to  be  limited  in  their  nature  and 
character;  but  your  final  action  thereon  involves  aud  set- 
tles (luestions  of  public  policy  of  gicater  maguitiide  than 
any  considered  iu  the  political  or  judicial  proce.  dings  of 
the  country  since  the  adnptiou  of  the  Constitutiou. 

Mr.  Johnson  attempts  to  defend  liis  couduct  in  the  mat- 
ter of  the  removal  of  Mr.  Stanton  by  an  assertion  of  "the 
power  at  anv  and  all  times  of  removiug  from  oHiee  all 
executive  oflicers  for  cause  to  be  judged  of  by  the  President 
ahine.'* 

This  claim  manifestly  extends  to  the  officers  of  the  army 
and  of  the  navy,  of  tlie  civil  and  the  diplomatic  service. 
In  this  claim  ho  assumes  and  demands  for  himself  aud  for 
all  his  succes.-ors  absolute  control  over  the  vast  and  yearly 
increasing  p.atnmage  of  this  g  ivernment.  This  claim  has 
never  been  bef no  asserted,  and  surely  it  has  never  been 
sanctioned;  nor  is  there  a  law  or  usage  which  fuiuishes 
anv  ground  for  justification,  even  the  least. 

Ibretof'ore  the;  Senate  has  aluaya  been  consulted  in  re- 
gard to  appointments,  and  during  the  sessions  of  the  Senate 
It  has  always  been  consulted  in  regard  to  removals  from 
ofiice.  The  claim  now  made,  if  sanctioned,  strips  the 
Senate  of  all  practical  pouir  in  the  premises,  and  leaves 
the  patronage  of  ohice,  the  revenues  and  expenditures  of  the 
couutrv  in  the  h.ands  of  the  J'resideut  alone.  Wno  does 
not  see" that  the  powers  of  the  Senate  to  act  upon  and  con- 
firm a  nomination  is  a  barren  power,  as  a  means  of  protect- 
ing the  public  interests,  if  the  person  so  conliriued  may  bo 
removed  from  his  ofiice  at  once  or  without  the  advice  and 
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consont  ol  the  Senate?  If  this  claim  shall  be  conceded  the 
Presidc-nt  is  clothed  witli  power  to  remove  every  person 
who  refuses  to  become  his  mstrumeut. 

An  evil-miuded  President  may  remove  all  loyal  and  pa- 
triotic olticers  from  th(;  army,  tlie  navy,  the  civil  and  the 
diplomatic  service,  and  nominate  only  his  adherents  and 
friends.  None  but  his  friends  can  remain  in  office ;  none 
but  his  friends  can  be  appointed  to  ofhce.  What  security 
remains  for  the  fidelity  of  the  array  and  the  navy  ?  v\  hat 
security  for  the  collection  of  the  public  revenues  ?  What 
accountability  remains  in  any  branch  of  the  public 
service?  Every  public  officeris  henceforth  a  mere  depend- 
ent upon  the  Executive.  Heretofore  the  Senate  could  say 
to  the  President  you  shall  not  remove  a  taitnful,  honest 
public  olbcer.  This  power  the  Seuate  has  possessed  and 
e.xercised  for  nearly  eighty  years,  under  and  by  virtue  of 
express  authority  granted  in  the  Constitution.  Is  this  au- 
thority to  be  surrendered?  Is  this  power  of  the  Senate, 
this  perogative  we  may  almost  call  it,  to  be  abandoned? 
Has  the  country,  has  the  Senate,  in  the  exercise  of  its  legis- 
lative, executive,  or  judicial  functions,  fully  considered 
these  broader  and  graver  issues  touching  and  aflecting 
Titallv  our  institutions  and  system  of  government? 

Tlie  House  of  Kepiesentativeo  has  brought  Andrew  John- 
son, President  of  the  United  states,  to  the  bar  of  tliis  august 
tribunal,  and  has  here  charged  him  with  high  crimes  and 
misdemeanors  in  oftice.  He  meets  the  charge  by  denying 
and  assailing  the  ancient,  undoubted,  constitutional  pow- 
ers of  the  Seuate.  Tliis  is  tlie  grave,  national,  historical, 
constitutional  issue.  When  you  decide  the  issues  of  record, 
■which  appear  narrow  and  technical,  you  decide  these 
greater  issues  also. 

The  managers  on  the  part  of  the  House  of  Representa- 
tives, as  time  and  their  abilities  may  peiiuit.  intend  to 
deal  with  their  criminal  and  with  these,  his  crimes,  and 
also  to  examine  the  constitutional  powers  of  the  President 
and  of  the  Seuate.  I  shall  tirst  invite  your  attention, 
SenatiTB.  to  the  laet-raentioued  topics. 

It  is  necessary,  in  this  discussion,  to  consider  the  charac- 
ter of  the  government,  and  especially  the  distribution  of 
powers  and  the  limitations  placed  by  the  Constitution 
upon  the  executive,  judicial,  and  legislative  departments. 
The  tenth  amendment  to  ilie  Constitution  provides  that 
"the  powers  not  deU'gated  to  the  United  States  by  the 
Constitution,  norproliiblted  by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people." 

This  provision  is  not  to  be  so  construed  as  to  defeat  the 
objects  for  which  the  Constitution  itself  was  established: 
and  it  follows,  necessarily,  tliat  the  three  dajiartmeuts  of 
the  government  nossess  sufficient  power,  collectively,  to 
accomplish  those  objects. 

It  will  be  seen  from  an  examination  of  the  grants  of 
power  made  to  the  several  departments  of  the  government 
that  there  is  a  diiference  in  the  phraseology  employed,  and 
that  the  legislative  branch  alone  is  intrusted  witli  discre- 
tionary authority.  The  tirst  section  of  the  lirst  article 
provides  that  "aft  legislative  powers  Accci/i  yrau^crt  shall 
be  vested  in  a  Congress  of  the  United  States,  w  Inch  shall 
consist  of  a  Senate  and  House  of  Kepresentatives." 

The  first  section  of  the  second  article  provides  that  "the 
executive  power  shall  be  vested  in  a  President  of  the 
United  States  of  America;"  and  tlie  first  section  of  the 
third  article  provides  that  "the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court,  and 
in  such  inferior  courts  as  the  Congress  may,  from  time  to 
time,  ordain  and  establish."  The  words  "herein  granted." 
as  used  in  the  tirst  section  of  the  first  article  of  the  Consti- 
tution, are  of  themselves  words  of  limitation  upon  the 
legislative  powers  of  Congress,  contining  those  powers 
within  the  authority  expressed  in  tlie  Constitution.  The 
absence  of  those  words  in  the  provisions rehiting  to  the  exe- 
cutive and  judicial  departments  do  not,  as  might  at  first 
be  supposed,  justifv  the  inference  iaat  unlimited  authority 
is  conferred  upon  those  departments.  An  examination  of 
the  Constitution  shows  that  the  executive  and  judicial 
departments  have  no  inherent  vigor  by  wliich,  under  tlie 
Constitution,  they  are  enabled  to  perform  the  fimetions 
delegated  to  th^  m,  while  the  legislative  department,  in 
"•noticable  contrast,  is  clothed  with  authority  "to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  anil  all  other  jjowers 
vested  by  this  Constitution  in  tlie  governiuent  of  the 
United  Utatts,  or  am,/  dejiartnwiit  or  aj/irer  tln'rea/'." 

By  virtue  of  this  pr<ivi^irin  the  (  "iiftituti  m  ih-volvea 
upon  Congress  the  dutv  uf  pinvidin?  liy  i(■l;i^hltion  for 
the  iuU  execution,  not  only  of  tlie  poa  crs  vested  in  Con- 
gress, but  also  of  providiug  by  legislation  for  tlic  execu- 
tion of  those  powers  which,  hi'  the  Constitution  are  vested 
in  the  executive  and  judicial  departments.  The  legisla- 
tive department  has  oiiginal  power  derived  from  the  Con- 
Btitutinn.  by  which  it  can  set  and  Iveep  itsell  in  motion  as 
a  branch  of  the  government,  wliile  ttie  executive  aud  ju- 
dicial departments  have  no  self-executing  constitutional 
capacity,  but  are  constantlj-  dependent  upon  the  legisla- 
tive department.  Nor  does  it  follow,  as  might  upon  sliglit 
attention  be  assumed,  that  tlie  executive  power  given  to 
the  President  is  an  unlimited  power,  or  that  it  answers  or 
correbponds  to  the  powers  which  h.ave  been  or  may  be  ex- 
ercised  by  the  e-xecutive  of  any  other  government.  The 
President  of  the  United  St.ates  is  not  endewed  by  the  Con- 
titution  witti  the  executive  power  which  was  possessed 
bj'  Henrv\TII  or  Queen  Elizabeth,  or  by  anv  ruler  in  auv 
other  country  or  time,  but  ouly  with  the  power  expressly- 
granted  to  him  by  the  Constitution,  and  with  such  other 
p,.wers  as  have  lieeii  conferred  upon  him  by  Congi-ess.  for 
the  purpose  of  carrying  iuto  effect  the  powers  which  are 
granted  to  the  President  by  tne  Constitution.  Uence  it 
may  be  asserted  tliat  whenever  the  President  attempts  to 
exercise  any  power,  he  muet,  if  his  right  bu  liuestioncd, 


find  a  specific  authority  in  the  Constitution  or  laws.  By 
the  Constitution  he  is  Commauder-in-Chief  of  the  army 
and  navy;  but  it  is  for  Congress  to  decide,  in  the  lirst 
place,  whether  there  shall  be  an  army  or  navy,  and  the 
President  must  command  the  army  or  navy  as  it  is  created 
by  Congress,  and  subject,  as  is  every  other  officer  of  the 
army,  to  such  rules  and  regulations  as  Congress  may  fi'oin 
time  to  time  establish. 

The  President  "may  require  the  opinion  in  writing  of 
the  principal  olficer  in  each  of  the  executive  departments 
upon  anv  subject  relating  to  the  duties  of  their  respectivo 
offices,  "but  the  executive  oftices  themselves  are  ereatd 
by  Congress,  and  the  duties  of  each  officer  are  prescribed 
by  law.  In  fine,  the  power  to  set  the  government  in  mo- 
tion and  to  keep  it  in  motion  is  lodged  exclusively  in  Con- 
gress, under  the  provisions  of  the  Constitution. 

Bv  our  system  of  government  the  sovereignty  is  in  the 
people  of  the  United  States,  and  that  sovereignty  is  fully 
expressed  in  the  preamble  to  the  Constitution.  By  the 
Constitution  the  people  have  vested  discretionary  power — 
limited,  it  is  true— in  the  Congress  of  the  United  States, 
while  they  have  denied  to  the  executive  and  judicial  de- 
partments all  discretionary  or  implied  power  w'hatever. 

The  nature  and  extent  of  the  powers  conferred  bv  the 
Constitution  upon  Congress  have  been  clearlj'  and  fully  set 
forth  bv  the  Supreme  Court.  (McCulloch  vs.  the  State  cf 
Maryland,  4th  Wheaton,  pp.  409  and  420.)  The  court,  in 
speaking  of  the  power  of  Congress,  says:  -"i'he  govern- 
ment which  has  a  right  to  do  an  act,  and  has  imposed  on 
it  the  duty  of  performing  that  act,  must,  according  to  the 
dictates  of  reason,  be  allowed  to  select  the  means."  Again, 
they  say :— "We  admit,  as  all  must  admit,  that  the  powers 
of  the  government  are  limited,  and  that  these  limits  are 
not  to  be  transcended;  but  we  think  the  sound  construc- 
tion of  the  Coustituion  must  allow  to  the  National  hegisUu 
iiire  that  discretion,  with  respect  to  the  means  by  which 
the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties 
assigned  to  it  in  the  manner  most  beneficial  to  the  people. 

If  the  thing  be  legitimate,  let  it  be  within  the  scope  ol 
the  Constitution,  and  all  means  which  are  appropriate, 
■which  are  plainly  adapted  to  the  end,  %vhich  are  not  pro- 
hibited, and  consistent  w  ith  the  letter  and  spirit  of  the 
Constitution,  are  constitutional." 

It  is  also  worthy  of  remark,  in  this  connection,  that  th^ 
article  which  confers  legislative  powers  upon  the  Congress 
of  the  United  States  declares  that  aM  legislative  powers 
herein  granted,  that  is,  granted  in  the  Constitution,  shall 
be  vested  in  the  Congress  of  the  United  States;  while  ia 
the  section  relating  to  the  powers  of  the  President  it  ia  de- 
clared that  the  executive  power  shall  be  vested  in  a  Presi- 
dent of  the  United  States  of  America.  The  inference 
from  this  distinction  is  in  harmony  with  what  has  been 
previously  stated.  "The  executive  power"  spoken  of  is 
that  which  is  conferred  upon  the  President  by  the  Consti. 
tution,  and  is  limited  by  the  terms  of  the  Constitution,  and 
it  must  be  exercised  in  the  manner  prescribed  bv  the  Con- 
stitution. The  words  used  are  to  be  interpreted  according 
to  their  ordinary  meaning. 

It  is  also  worth}'  of  remark  that  the  Constitution,  in 
terms,  denies  to  Congress  various  legislative  powers  speci- 
tied.  It  denies  also  to  the  United  States  various  powers, 
aud  various  powers  enumerated  are  likewise  denied  to 
the  States.  There  is  but  one  denial  of  power  to  the  Presi- 
dent, and  that  is  a  limitation  of  an  express  power  granted, 
''he  single  instance  of  a  di'uial  of  power  to  the  President 
is  in  that  provision  of  the  Constitution  wherein  he  is  au- 
thorized "to  grant  reprieves  and  pardons  for  otfensea 
against  the  United  States,  except  in  cases  of  impeach- 
ment." As  the  powers  granted  to  the  President  are  spe- 
cified, and  as  he  takes  nothing  by  implication  or  inference, 
there  was  no  occasion  to  enumerate  or  recite  powers  not 
delegated  to  him.  As  the  Constitution  clothes  Congi-esa 
w  ith  powers  of  legislation  w  hich  are  ample  for  all  the  ne- 
cessities of  national  life,  wherein  there  is  opportunity  for 
the  exercise  of  a  wide  discretion,  it  was  necessary  to  spe- 
cify such  powers  as  are  prohibited  to  Congress.  The 
powers  of  Congress  are  ascertained  by  considering  as  well 
what  is  prohibited  and  what  is  granted;  while  the  powera 
of  the  Executive  are  to  be  ascertained  clearly  and  full}-  by 
what  is  granted.  Where  there  is  nothing  left  to  inference, 
implication,  or  discretion,  there  is  no  necessity  for 
clauses  or  provisions  of  inhibition.  In  the  single  case  of 
the  grant  of  the  full  power  of  pardon  to  the  Presi- 
dent, a  power  unlimited  in  its  very  nature,  the  denial  of 
the  power  to  pardon  in  case  of  impeachment  bt'came  ne- 
cessary. This  example  fully  illustrates  and  establishes 
the  position  to  which  I  now  ask  your  assent.  If  this  view 
be  correct  it  follows  necessarily,  as  has  been  before  stated, 
that  the  President,  acting  under  the  Constitution,  can  ex- 
ercise those  powers  only  which  are  specifically  conferred 
upon  him,  aud  can  take  nothing  by  construction,  by  im- 
plication, or  by  what  is  sometimes  termed  the  necessxty  of 
the  case. 

Hut  in  every  government  there  should  be  in  its  Consti- 
tution capacity  to  adapt  the  administration  of  alfairs  to 
thecliangmg  conditions  of  national  life,  in  the  Govern- 
ment of  the  United  States  this  capacity  is  found  in  Cou.- 
gress,  iu  viitne  of  the  provision  already  i|uotid,  by  which 
Cougress  is  authorized  "to  make  all  laws  which  shall  bo 
iiee.ssary  and  pr..per  for  carrying  iuto  execution  the  fon;- 
g.iiiig  (]ii\\  ers,  w. '■.,  th<' powers  given  to  Congress),  and  all 
oilier  poMers  vi'-toil  by  this  Constiaition  in  the  (ioveru- 
luent  ol  the  United  States,  or  in  any  dopartuieut  or  officer 
thereof." 

It  is  made  the  duty  of  the  President,  "from  time  to  time, 
to  give  to  the  Congress  information  of  the  state  of  the 
I  nlon,  and  recommend  to  their  consideration  such  mea> 
gurus  us  he  shall  judge  uuccAsary  aud  expedient." 
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Provision  is  also  made  in  the  Constitution  for  his  co-ope- 
ration in  the  enactment  of  laws.  Thus  it  is  in  his  power 
to  lay  before  Congress  the  reasons  which,  in  his  opinion. 
may  at  any  time  exist  for  legislative  action  in  aid  of  the 
executive  powers  conferred  by  the  Constitution  upon  the 
President ;  and  under  the  ample  legislative  powers  secured 
to  Congress  by  the  provision  already  quoted,  there  is  no 
reason  in  the  nature  of  the  government  why  tlie  constitu- 
tional and  lawful  powers  ot  the  Executive  may  not  be 
made  adequate  to  every  emergency  of  the  country.  In 
line,  the  I'resident  may  be  said  to  be  governed  by  the  prin- 
ciples wliich  govern  tin;  judge  in  a  court  ot  law.  lie  must 
take  the  law  and  administer  it  as  he  finds  it,  w  ithoiit  any 
inquiry  on  his  part  as  to  the  wisdom  of  the  iegi?lation. 
So  the  President,  with  reference  to  the  mea.^ure  of  his 
own  pow  ere,  must  take  the  Constitution  and  the  hiws  of 
the  country  as  they  are,  and  be  governed  strictly  by  them. 
If,  in  any  particular,  by  implication  or  construction, 
he  assumes  and  exercises  authority  not  granted  to  him  by 
the  Conutitution  or  the  laws,  he  violates  liis  oath  of  otlice, 
by  whicti,  under  the  Constitution,  it  is  made  his  duty  ''to 
take  care  that  the  laws  be  laithfully  executed,"  which  im- 
plies necessarily  that  he  can  go  into  no  inquiry  as  to  wiie- 
ther  the  laws  are  expedi^-nt  or  otherwise ;  nor  is  it  within 
his  province,  iu  the  execution  of  the  law,  to  consider  wlie- 
ther  it  is  constitutional.  In  his  conimuiiicatious  to  Con- 
gress he  may  consider  and  discuss  tlie  coustitutionulity  of 
existing  or  proposed  legislation,  and  when  a  bill  is  passed 
bj'  the  tu  o  lIoupcH  and  submitted  to  him  for  approval,  lie 
may,  if  iii  liis  opinion  the  same  is  unconstitutional,  return 
it  to  the  Hijuse  in  w  Inch  it  originated,  with  his  reasons. 
In  the  perfurmauce  of  these  duties  he  exhausts  his  eou- 
Btitutional  power  in  the  work  of  legislation.  If,  notwith- 
standing his  objections.  Congress,  by  a  two-thirds  majority 
in  earli  House,  sliall  pass  the  bill,  it  is  then  the  dut^-  of  the 
President  to  obey  and  execute  it,  as  it  is  his  duty  to  obey 
and  execute  all  la«s  \\ hich  he  or  his  predecessors  may 
have  approved. 

If  a  li*  w  be  in  fact  unconstitutional  it  ma.v  be  repealed  by 
Congress,  or  it  may,  when  a  case  duly  arises,  be  annulled 
in  its  unconstitutional  features  by  the  Supreme  Court 
of  the  I  nitcd  States.  The  repeal  of  the  law  is 
a  legislative  act;  the  declaration  by  the  court 
that  it  is  imcoustitutional  is  a  judicial  act;  but 
the  power  to  repeal,  or  to  annul,  or  to  set  aside 
a.  law  of  the  United  States,  is  in  no  aspect  of  the  ease 
an  executive  power.  It  is  made  the  duty  of  the  Execu- 
ti\e  to  take  care  that  the  laws  be  laithtulb' executed— an 
injunction  wholly  inconsistent  with  the  theory  that  it  is 
in  the  power  of  the  executive  to  repeal,  or  annul,  or  dis- 
pense with  the  laws  of  the  land.  To  the  President  iu  the 
performance  of  his  executive  duties  all  laws  are  alike.  He 
can  enter  into  no  inquiry  as  to  their  expediency  or  consti- 
tutionality. All  laws  are  presumed  to  be  constitutional, 
and  w  liether  in  fact  constitu.tional  or  not,  it  is  the  duty  of 
the  Executive  so  to  regard  them  while  they  have  the  form 
of  law.  When  a  statute  is  repealed  for  its  unconstitu- 
tionality, or  for  any  other  reason,  it  ceases  to  be  a  law  in 
form  aud  iu  fact.  When  a  statute  is  annulled  in  whole  or 
in  part  by  the  opinion  of  a  competent  judicial  tribunal, 
from  that  moment  it  ceases  to  be  law.  But  the  respondent 
and  the  counsel  for  the  respondent  will  seek  in  vain  for 
any  authority  or  color  of  authority  in  the  Constitution  or 
the  laws  of  tne  country  by  which  the  I'resident  is  clothed 
with  the  power  to  make  any  distinction  upon  his  oun 
judgment,  or  upon  the  judgment  of  any  friends  or  advisers. 
\\  hether  private  or  otticial  persons,  between  the  several 
statutes  of  the  country,  each  aud  every  one  of  which  he 
is,  by  the  Constitution  and  by  his  oath  of  oHice,  required 
faithfully  to  execute.  Hence  it  follows  that  the  crime  of 
the  President  is  not,  either  in  factor  as  set  forth  iu  the 
arlielos  ot  impeachtnent,  that  he  has  violated  a  constitu- 
tional law  ;  but  his  crime  is  that  he  has  violated  a  law, 
aud  in  his  defense  no  inquiry  can  be  made  whether  the 
law  is  constitutional ;  for  inasmuch  as  he  has  no  constitu- 
tional power  to  inquire  for  himself  whether  the  law  V  as 
constitutional  or  not,  so  it  is  no  excuse  for  him  that  he  did 
unlawfully  so  inquire  and  eaiue  to  the  conclusion  that  the 
law  ivas  unconstitutional. 

It  follows,  from  the  authorities  already  quoted,  and  the 
Pi^sitious  founded  iliun-dii,  that  there  can  be  no  inquirv 
here  aud  now  bv  this  tribunal  whether  the  act  in  qiiestinh 
— the  act  entitled  "An  act  regulating  the  tenure  of  certain 
ri\  il  0f'lice8"_i3  in  fact  constitutional  or  not.  It  was  and 
is  the  law  of  the  land.  It  was  enacted  by  a  strict  adlie- 
rence  to  constitutional  forms,  it  was,  and  is,  binding  upon 
all  the  oHicers  aud  dei)artments  of  the  guvcnnucut.  The 
bcnate,_for  the  purpuse  of  deciding  whether  the  respon- 
dent is  innocent  or  guilt.v,  can  enter  into  110  inquiry  a.5  to 
the  constitutionality  of  tlie  act,  which  it  was  t'u'"l'icsi- 
dent's  duly  to  execute,  and  which,  upnu  liisuwu  ausmr, 
and  by  icpcatcd  ollici.il  cc.nfessii.uB  and  aduiis.-i.nis.  lie  in- 
tenticiuallv,  wilfully,  deliberately  set  aside  and  viulatcd. 

If  tlie  President,  in  tlie  discharge  of  his  duty  "to  take 
care  tliat  tlie  laus  be  faitlitully  executed,"  maj- inquire 
W  hether  the  laws  are  constitutional,  and  exeeuti  tlmse 
only  w iiich  he  believes  to  be  so,  then,  f  >r  t'  e  purposes  of 
goveruincnt,  liis  uill  or  opinion  is  substituted  (or  tlie  ac- 
tion ot  the  law-making  power,  and  the  guvcrnu  cut  it  no 
longer  a  govcrniuent  of  laws,  but  the  goveruincnt  of  one 
man.  This  is  also  true,  it;  when  arraigned,  he  mavjius- 
tity  by  showing  that  he  has  acted  upon  advice  tha't  the 
law  was  unconstitutional,  purther,  if  the  Senate,  sitting 
for  the  trial  of  the  President,  niav  inquire  ami  decide  u  he- 
ther the  law  is  in  fact  loustitutioiial,  ami  c^inv  ict  the  Pre- 
eidentilhe  has  violateil  an  act  believed  t-.  lie  constitu- 
tional, and  acquit  him  it  the  Senate  tliink  the  law  iineoii- 
etitutional.  then  the  President  is  in  fact  tried  for  his  judg- 
meat,  to  be  acquitted  il,  iu  the  opinion  of  the  Senate,  it 


was  a  correct  judgment,  and  convicted  if,  in  the  opinion 
of  the  Senate,  his  judgment  was  erroneous.  This  doctrine 
otfends  every  principle  of  justice.  His  ortense  is,  that  he 
intentioiiallv  violated  a  law.  Knowing  Its  terms  and  re- 
quireiiieiits,  lie  disregarded  tlieiu. 

Witli  deference  1  maintain  still  further,  that  it  is  not 
the  right  of  any  Senator  iu  this  trial  to  be  governed  by  any 
opinion  he  may  entertain  of  the  eonstitutionality  or  e."i- 
pedieucv  of  the  law  in  question.  For  the  purposes  of 
this  trial  the  statute  which  the  President,  .  upon 
his  own  confession,  has  repeatedly  violated  ia  the 
law  of  the  land.  His  crime  is,  that  ho  has  vio- 
lated the  law.  It  has  not  been  repelled  by  Con- 
gress; it  has  not  been  annulled  by  the  Supreme  Court;  it 
stands  upon  the  statute-book  as  ihe  law  ;  and  for  the  pur- 
poses of  this  trial  it  is  to  be  treated  bv  every  Senator  as  a 
constitutional  law.  Otherwise  it  t< 'Hows  that  the  Presi- 
dent of  the  Inited  States,  tunportidby  a  minority  exceed- 
ing bv  one  a  third  of  this  Scnati!,  may  set  aside,  disregard, 
and  violate  all  the  laws  of  the  laud.  It  is  nothing  to  thia 
respondent,  it  is  nothing  to  this  Senate,  sitting  here  as  a 
tribunal  to  trv  and  judge  this  respondent,  that  the  Senators 
participated  in  the  passage  of  the  act,  or  that  the  respon- 
dent, iu  the  exercise  of  a  constitutional  power,  returned 
the  hill  to  the  Senate  with  his  objections  thereto.  The  act 
itself  is  as  Ijiiidiug,  is  as  constitutional,  is  as  sacred  in  the 
eve  of  the  Constitution  as  the  acts  that  were  passed  at  tlie 
first  session  of  the  lirst  Congress.  If  the  President  may 
refuse  to  execute  a  law  because  in  his  opinion  it  is  uucnii- 
stitiitioual,  or  for  the  reason  that,  in  the  judgment  of  his 
friends  and  advi-ers,  it  is  nneonstitutiouul,  then  ho  and 
his  successors  in  otlice  may  refuse  to  execute  auy  statute 
the  constitutionality  of  which  has  not  been  aRinnatively 
settled  by  the  Supreme  Court  of  the  United  States.  If  a 
miuoiitv,  exceeding  one-third  of  this  Senate  bv  one.  may 
relieve  the  President  from  all  responsibility  for  this  viola- 
tion of  his  oath  of  ofllice,  Decause  they  concur  with  him  iu 
the  opinion  that  this  legislation  is  either  unconstitutioijal 
or  of  doubtful  constitutionality,  then  there  is  no  security 
for  the  execution  of  the  laws.  The  constitutional  in- 
junction upon  the  President  is  to  take  care  that 
the  laws  be  faithfully  executed ;  and  upon  him 
no  power  whatsoever  is  conferred  by  the 
Constitution  to  inquire  w  hether  the  law  that  he  is  charged 
to  execute  is  or  is  not  constitutional.  The  constitutional 
injunction  upon  you,  in  your  present  capacity,  is  to  hold 
the  respondent  faithfully  to  the  execution  of  the  constittv- 
tional  trusts  and  duties  imposed  upon  him.  If  he  w  ilfuUy 
disregards  the  obligation  resting  upon  him,  to  take  care 
that  tlie  laws  be  faithfullj"  executed,  then  the  coustittv- 
tioual  duty  imposed  upon  you  ia  to  convict  him  of  the 
crime  of  ^^  ilfully  disregarding  the  laws  of  the  land  aud 
viohiting  his  oath  cf  ohice. 

I  iudulge.  Senators,  in  great  plainness  of  speech,  and  puiv 
sue  a  Hue  of  remark  which,  were  the  subject  less  important 
or  the  duty  resting  upon  us  less  solemn,  I  should  studiously 
avoid.  But  I  speak  with  every  feeling  aud  sentiment  of 
respect  for  this  body  and  this  place  ot  which  inj-  nature 
is  capable.  In  my  boyhood,  from  the  gallery  of  the  old 
Chamber  of  the  Senate,  I  looked,  not  w  ith  admiration 
merely,  but  with  something  of  awe  upon  tlie 
men  of  that  generation  vi  bo  were  then  in  tlio 
seats  n  hich  you  now  lill.  Time  and  experience  may  have 
modified  and  clia.stcned  those  impressions,  but  they  are 
not,  thev  can  not,  be  obliterated.  They  will  remain  with 
me  while  lite  remains.  But,  with  my  convictions  of  my 
own  dutj-,  w  ith  mv  convictions  of  your  duty,  with  my 
convictions  of  the  dancer,  the  imminent  peril  to  our  coun- 
try if  you  should  not  tender  a  judgment  of  guilty  against 
this  respondent,  I  have  no  alternative  but  to  speak  with 
all  the  plainness  and  directness  which  the  most  earnest 
convictions  of  the  truth  of  w  hat  I  utter  can  itspii'e. 

Xor  can  the  President  prove  or  plead  the  motive  by 
which  he  professes  to  have  been  governed  iu  his  violation 
ot  the  laws  f'f  the  couutrv.  Wbere  a  positive  specitic  duty 
is  imposed  upon  a  public  otixer,  his  motives  cannot  te 
good  if  he  wilfully  neglects  or  refuses  to  discharge  his  duty 
in  the  manner  iu  which  it  is  imposed  upon  him.  In  other 
words,  it  is  not  possible  for  a  public  ollieer,  and  especially 
the  President  of  the  United  States,  who  is  under  a  speci.'U 
constitutional  injunction  to  discharge  his  dut^"  faithfully, 
to  have  any  motive  except  a  bad  motive,  if  he  w  ilfully  vfo- 
lateshis  duty.  A  judge,  to  be  sure,  in  the  exercise  of  a 
discretionary  power,  as  in  imposing  a  sentence  upon  a 
criniiiial  where  the  penalty  is  not  specitic.  may  err  in  the 
exercise  of  that  discie-tion  and  plead  properly  his  good  mo- 
tives in  the  di-char^e  of  his  duty,  'i'hat  is,  he  may  say 
tliat  he  iiiteuihd,  under  the  law.  to  impose  a  projier 
penalty;  and  iuasmuch  as  that  vv  as  his  intention,  though 
all  other  men  may  think  that  the  iienaltyvvas  either  iiy 
sutVicient  or  excessive,  he  is  fully  justihed  b.v  his  niotiV'?ak 

So,  the  President,  having  vested  iu  him  discretionary 
power  in  regard  to  granting  pardons,  might,  if  arraii-'iud 
for  till' iiiipioper  exercise  of  that  power  in  a  p.-irtictdaf 
case,  I'lead  aud  prove  his  good  motives,  altliougli  his  ac 
tion  .iii?;lil  be  universally  condemned  as  improiier  or  no- 
wise in  tliat  particular  case.  Hut  the  ciivnmstanees  of 
this  respondent  are  wholly  different.  'I'he  law  vv  liii-li,  aa 
he  adiui's,  he  has  intentionally  and  deliberately  violated, 
was  maudatoiy  iiiioii  him,  and  left  in  his  bauds  no  dis. 
ci'etion  as  to  \\  liether  he  would,  iu  a  given  case,  execute  it 
or  not. 

A  public  officer  can  neither  plead  nor  prove  good  motive* 
to  refute  or  control  his  own  admission  that  he  has  inteu- 
tioiuilh-  viol.ited  a  j.ulilie  law. 

'I'.ake  the  case  of  the  Pie-ideiit  ;hisoath  is:  "Idosolemnly 
swear  that  1  w  ill  faithfiillv  execute  the  ollice  of  I'resideul 
of  the  United  States,  and  villi,  to  the  best  of  my  ability 
prescrvo,   protect  aud  defend  the  Coustitutiou  of    tho 
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United  States."  One  of  the  provisions  of  that  Conptitu- 
tiijii  li»,  thiit  the  Prcbiriont  shall  "take  care  that  the  laws 
be  faithfully  executed."  In  thi.s  iujiinetiuu  there  are  no 
qualifviug  '\vord.s.  It  is  made  liiB  duty  to  take  care  that 
the  laws,  the  larrx,  he  faithfully  executed.  A  law  is  well 
defined  to  be  "a  rule  laid.  Bet,  or  established  by  the  law- 
making power  of  the  country."  It  is  of  such  rules  that 
the  Constitution  speaks  in  this  injunction  to  the 
President;  and  in  obedience  to  that  injunction,  and 
with  reference  to  hi."*  duty  under  his  oath  to  take 
core  that  the  liws  be  faithfully  executed,  he  can  enter 
into  no  inquiry  as  to  whether  those  laws  are  exjiedient, 
orcoustitutii'iKil,  or  otherwise.  And  inasmuch  as  it  is  not 
possible  for  him,  under  the  t.onsfitutioii,  to  enter  lawfully 
into  such  imiuiry,  it  is  alike  imposfible  for  him  to  plead  or 
to  prove  that,  having  entered  into  such  inquiry,  which 
■was  in  itself  unlawful,  be  was  eo\erned  by  a  good  motive 
in  the  result  which  he  reached,  and  in  his  action  there- 
UI>on.  Having  no  right  to  iaquire  whether  the  laws  were 
e.vpcdici'.t  or  constitiitiomil.  or  i'ther\\  ise,  if  he  did  so  in- 
quire, <iud  if  uiion  such  iu(|uirv  he  came  to  the  conclusion 
that,  fur  any  reason,  he  would  not  execute  the  law,  ac- 
cording to  the  terms  of  the  law,  then  be  wilfully  violates 
his  oath  of  ollice  and  the  Constitution  of  the  United 
States.  The  neccsi-ary,  the  inevitable  presumption  in 
law  is,  that  he  acted  under  the  inttuence  of  bad  motives 
in  BO  doing,  and  no  evidence  can  be  introduced  control- 
ling or  coloring  in  any  degree  this  necessary  presumption 
of  the  law. 

Having,  therefore,  no  right  to  entertain  any  motive  con- 
trary to  his  constitutional  obligation  to  execute  the  laws, 
he  cannot  plead  his  motive.  Inasmuch  as  he  can  neither 
plead  nor  prove  his  motive,  the  presumption  of  the  law 
must  remain  tliat  in  violating  hi.-i  nath  of  office  and  the 
Constitution  of  the  Initcd  statra  \u-  was  intluenced  by  a 
bad  motive.  'Ibe  mngir-trate  whi.  »il;ullr  breaks  the  laws, 
in  violation  of  his  oath  to  execute  them,  insults  and  outra- 
ges the  common  sense  and  the  common  nature  of  his  coun- 
trymen when  he  asserts  that  their  laws  are  so  bad  that 
they  deserve  to  be  broken.  'Ibis  is  the  language  of  a  defi- 
ant usurper,  of  a  man  w  bo  has  surrendered  himself  to  the 
counsel  and  control  of  the  eneniies  of  his  country. 

If  a  President,  believing  a  law  to   be   nnconstitutional, 
may  refuse  to  exec\ite  it,  then  your  laws  fur   the   recon- 
Btruction  of  the  .Si.nitbcrn  States,  your   laus  for  the  collec- 
tion of  the  iuternnl  revenue,  yom-  laws  for  the  collection  of 
custom  hoU!-e  duties  are    dipeudent,  for  their  execution, 
upon  the  individual  opinion  of  the  President  as  to  whether 
they  are  constitutional  or  not;  and  if  these  laws  are  so  de- 
pendent, all  other  laws  are   eiiually   dependent    upon  the 
opinion  of  the  Kxecutive.    Jleuce   it   follows,  that   what- 
ever the  legislation  of  Congress  mav  be,  the   laws  of  the 
country  are  to  be  executed  only  so  far  as  the  President  be- 
lieves them  to  be   constitutional.    The   reepoudent   avers 
tliat  his  sole  object  in  \i(. luting  the  Tenure   of  Ollice  act 
was  to  obtain  the  opiuioM  of  tlie  Supreme  Court  upon  the 
question    of     the     consiitntiouality     of     that    law.    In 
other     w-ords,      he      delilieiately      violated     the     law, 
Which  was  in  him  a  crime,  for  tiie  purpo?(!  of  ascertain- 
ing judicially  whether  the  law  could  be  violated  with  im- 
punity or  not.      At  that  very  time,  he   had   resting  npon 
hini  the  obligations  of  a  citizen  to  obey  the  laws,  and  the 
hijgherand  more  solemn  obligation,  imposed  by  the  Con- 
stitution upon  the  first  magi.«tiate  of  the  country,   to  exe- 
cute the  laws.    If  a  private  citizen  vi  .lates  a  law,  he  does 
80  at  his  peril.    If  the  I'resideiit,  or  Vice  President,  or  any 
other  civil  ofliccr,  violates  a  law,   his  peril  is  that  he  may 
be  impeached  by  the  liouso  of  Renresentatives  and  con- 
victed by  the  Senate.    This  is  precisely  the  responsibility 
which  the  respondent  has  incurred;  and  it  would  be  no 
relief  to  him  for  his  wilfull  violation  of  the  law,  in  the  cir- 
cumstances *q  which  he  is  now  placed,  if  the  court  itself 
had  pronounced  the  same  to  be  uneonstitutional.    Hut  it 
16  not  easy  to  comprehend   the    audacitv,    tlu-   criminal 
character  of  a  proceeding  by  which   the'Presideut  of  the 
Cnited  States  attempts  systematically   to  undermine  the 
government  itself  by  drawing  purposely  into  controversy, 
in  the  courts  and  elsewbure.  the  validity  of  the   laws  en- 
acted by  the  constituted  authorities  of  the  couutrv,  who 
M  much  as  himself,   are  iudividu.allv  under  an  obUgation 
to  obey  the  Constitution  in.ail  their  public  acts.    With  the 
same  reason,  and  for  the  same  object,  he  might  visbite  tlie 
Ecconstruction  laws.  Tax  laws,Tariff  acts,  or  the  Neutra- 
llrylawsof  the  country;  .and  thus,  in  a  single  dav  of  his 
Oiucial  life,  rai.-^e  miesiions    which    could  not  be  disposed 
of  for   years   m   the^  courts   of    the   country.      The  evi- 
dence discloses  the,  fact   that   he   has   taken  no  step  for 
the  purposes  of  testing  the  constitutionality  of  the   law 
He  suspended  numerous  ollJcers  under,  or  if"not  under,  at 
least  as  he  himself  admits,  in  conformity  with  the  Tenure 
ot  ptiice  law,  showing  that  it  was  not  his  sole  object  to 
test  ns  constitutionality.     He   has   had   opportunity  to 
make  application  tbrougli  the  Attornevtjeneral  for  a  wrP 
Of  quowarrmiUi,  which  would  have  tested  the  validity  of 
the  law  in  the  court, .    This  «  rit  is  tin;  writ  of  the  govern- 
ment, and  It  cau  never  be  granted  upon  the  application  of 
a  private  person.    The  President  never  attempted  to  test 
the  law  in  the  courts.    Since  his  attempt.-,!  removal  of  Mr 
Stanton  on  the  21st  of  February  la.^t,  he  mighj  have  n-    : 
tilted  proceedings  by  a  writ  of  quo  mirrafiln    and  bv  fhK 
time  have  obtained,  probably,  a  judicial  ot.iniou  coveriue 
all  the  points  of  the  case.    Hut  he  shrinks  /rom  the  te-t  hf 
Bays  he  sought.    Thus  is  the  pretext  of  the  President  fully 
exposed.,  1  he  evidence  shows  that  ho  never  designed  to 
test  his  rights  in  the  courts.     His  object  was  to  sei/e  the 
offices  pf_  the  government  for  purposes  of  corruption,  and 
by  their  intftience  to  enable  him  to  reconstruct  the  iVion 
m  the  interest  of  the  rebellious  States.    In  short  he  iv - 
eorted  to  this  usurpation  as  an  elHcient  and  necessary 


means  of  usurping  all  power,  and  of  restoring  the  gov- 
ernment  to  rebel  hands. 

No  crmiual  was  ever  arrai^ed  who  offerad  a  more  un- 
satisfactory excuse  for  his  crimes.  The  President  had  no 
right  to  do  what  he  says  he  designed  to  do,  and  the  evi- 
dence sho«  8  that  he  never  has  attempted  to  do  what  he 
now  assigns  as  his  purpose  when  he  trampled  the  laws  of 
the  country  under  his  feet. 

These  considerations  have  prepared  the  way  in  some  dQ- 
gree,  I  trust,  for  an  examination  of  the  provisions  of  tli'e 
Constitution  relating  to  the  appointment  of  ambassadors  and 
other  peblic  ministers  and  consuls,  judges  of  the  Supreme 
Court,  and  other  officers  of  the  United  States,  for  whose  aft 
pointment  provision  is  made  in  the  second  section  of  the 
second  article  of  the  Constitution.  It  is  there  declared  that 
the  President  "shall  nominate,"  and,  by  and  with  the  con- 
sent of  the  Senate,  shall  "  appoint  ambassadors  and  other 
pubic  ministers  and  consuls,  judges  of  the  Supreme  Court, 
and  all  other  officers  of  the  United  States  whose  appoint- 
ments are  not  herein  provided  for  and  which  shall  be  estab- 
lished by  law."  The  phrase,  "are  not  herein  otherwise  pro- 
vided for,"  isu  nderstood  to  refer  to  Senators,  who,underthe 
Constitution,  in  case  of  vacancy,  and  may  be  ppaointed  by 
the  governors  of  the  several  States,  and  to  those  appoint, 
ments  which  might  be  confided  by  law  to  the  courts  or  the 
heads  of  departments.  It  is  essential  to  notice  the  fact  that 
neither  iu  this  provision  of  the  Constitution  nor  in  any  other 
is  power  given  to  the  President  to  remove  »U3-  olliee-r.  The 
only  power  ot  lemoval  specified  in  the  Constitution  is  that 
of  tne  Senate,  bv  its  verdict  of  guilty,  to  remove  the  Presi- 
dent.  Vice  President,  or  other  civil  oflicer  who  may  be  ini. 
peached  by  the  House  of  Kepresentatives  and  presented  to 
the  Senate  for  trial. 

Upon  the  premises  already  laid  down  it  is  clear  that  the 
power  of  removal  from  office  is  not  vested  in  the  President 
alone,  but  only  in  the  President  by  and  with  the  advice 
and  consent  of  the  Senate.  Applying  the  provision  of  the 
Constitution  already  cited  to  the  condition  of  affairs  exist- 
ing at  the  time  the  government  was  organized,  we  find 
that  the  course  pursued  by  the  first  Congress  and  by  the 
first  President  was  the  inevitable  result  of  the  operation  of 
this  provision  of  the  organic  law.  In  the  first  instance, 
several  executi\  e  departments  were  established  bj'  acts  ot 
Congress,  and  iu  those  departments  offices  of  various 
grades  were  created.  The  conduct  of  foreign  affairs  re- 
quired the  appointment  of  ambassadors,  ministers  and  con- 
suls, and  consequently  those  necessary  offices  were  estab- 
lished b.y  law.  The  President,  in  conformity  with  this  pro- 
vision of  the  t;onstitutiou,  made  nominations  to  the  Scit 
ate  of  persons  to  till  the  various  offices  so  establisliei 
These  nomiuations  were  considered  and  acted  upon 
b}-  the  Senate,  and  when  confirmed  by  the  Senat6 
the  persons  so  nominated  were  appointed  and  authoi*- 
izcd  by  commissions  under  the  hand  of  the  President  to 
enter  upon  tjc  diteharge  of  their  respective  duties.  In 
tlie  nature  of  the  case  it  was  not  possible  for  the  PresJ. 
dent,  during  a  session  of  the  benate,  to  assign  to 
duty  in  any  of  the  offices  so  created  bv  any  person  who 
had  not  been  by  him  nominated  to  the  Senate,  and  by  that 
body  confirmed,  and  there  is  no  evidence  that  any  such 
attempt  was  made.  The  persons  thus  nominated  and 
confirmed  \\ere  in  their  oflices  under  the  Constitution, 
and  by  virtue  of  the  concurrent  action  of  the  President 
and  the  Senate.  There  is  not  to  be  found  in  the  Constitu- 
tion any  provision  contemplating  the  removal  of  such 
persons  from  office.  But  inasmuch  a3  it  is  essential  to  the 
proper  administration  of  affairs  that  there  should  be  a 
power  of  removal,  and  inasmuch  as  the  power  of  nomina- 
tion and  confirmation  vested  in  the  President  and  in  the 
Senate  is  a  coutiuiiing  power,  not  exhausted  either  by  a 
single  exercise  or  by  a  repeated  exercise  in  reference  to  a 
particular  office,  it  follows  legitimately  and  properly  that 
the  President  might  at  .iny  time  nominate  to  tlie  Senate 
a  person  to  fill  a  particular  office,  and  the  Senate,  in  the 
exercise  of  its  constitutional  power,  could  confirm  that 
nominatiou,  that  the  person  so  nominated  and  confirmod 
would  have  a  right  to  take  and  enjoy  the  office  to  which 
he  had  so  appointed,  and  thus  to  dispossess  the  previous 
inumbent.  It  i»  ajiparent  that  no  removal  can  be  made 
unless  the  President  takes  the  initiative,  and  hence  the  ex- 
pression "  removal  b\'  the  President." 

As  by  a  common  and  universally  recognized  principle  of 
construction,  the  most  recent  statute  is  obligatory  and  con- 
ti oiling  wherever  it  contraNeiies  a  previous  sta'tute,  so  a 
recent  commission,  issued  under  an  appointment  made  by 
and  with  the  advice  and  couseiit  of  the  Senate,  supcrsedea 
a  previous  appoiuttnent  although  made  in  the  same  man- 
ner. It  is  thus  apparent  that  there  is,  under  and  by  virtue 
ot  the  clause  of  the  Constitution  quoted,  no  power  of  re- 
mov.al  vested  either  in  the  President  or  in  the  Sen.ite,  or  in 
both  of  them  together  as  an  iudependent  power;  but  it  is 
rather  a  consequenee  of  the  power  of  appoinment.  And  as 
the  power  of  appointment  is  not  vested  in  tlie  President, 
but  only  the  right  to  make  a  nomination,  which  becomca 
an  appointment  only  when  the  nominatiou  h.as  beeu  con. 
firmed  by  the  Senate,  the  power  of  removing  a  public 
officer  cannot  be  deemed  an  executive  power  solely  within 
the  ineaniiig  of  this  provision  of  the  Constitution. 

This  view  of  the  subject  is  in  harmony  «  ith  the  opinion 
expressed  iu  the. -seventy-sixth  number  of  the  J-'fili'raltsi 
After  stating  «  ith  great  force  the  objections  whic  exist  to 
the  "exercise  of  the  power  of  appointing  to  olHco  b3' an 
assembly  of  men,"  the  writer  proceeds  to  sav : 

The  truth  of  the  principles  here  advanced  seems  to  have 
been  felt  by  the  most  intelligent  of  those  who  have  found 
fault  with  the  provision  made  in  this  n-spect  bv  thu  cou^ 
vention.  Thev  contend  that  the  Proi.Ieut  ouslit  solelv  to 
have  been  authorized  to  make  the  appointuieuts  under  the 
Federal  Government.    Hut  it  is  easy  to  show  that  every 
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nflvantaee  to  be  expected  from  eiieh  an  arrangement  would 
fn  ?nb:^t;infe  be  deri\i-d  from  the  power  of  noviinaUon, 
■p  hich  is  prnposefl  to  be  conferred  upon  Iiiin,  while  several 
Oi-;uivMntr,ire-' uliieh  might  attend  the  abaoluto  power  of 
appoiiitiuetit  i!i  the  liands  of  that  etlicer  would  be  avoided. 
In  the  act  "f  iioniiiiating  his  judgment  alone  would  be  ex- 
excised,  and  as  it  would  be  his  sole  duty  to  point  out  the 
fimn  who  ^v  ith  the  aiiprobation  of  the  Senate  should  till  an 
6Hice,  hi-reFpoiieibilitv  would  be  as  complete  iis  if  he  were 
to  maki- the  liual  appointment.  There  can,  in  this  view, 
be  no  ditlVreuce  between  U'iniinatiug  and  .ijipointing.  The 
same  uio'ives  which  would  influence  a  proper  discharge  of 
hia  dutv  in  one  ease  would  exist  in  the  other;  and  an  no 
man  coiiUl  be  appninted  but  upon  his  previous  nomination, 
^■ery  man  who  might  be  appointed  would  be  in  fact  hia 
dboice. 

ii<it  bis  nomination  may  be  overruled.  Thia  it  certainly 
inav.  vet  it  can  oulv  be  to  make  place  for  another  nomina- 
tion bv  himself.  The  person  ultiuiately  appointed  must  be 
the  obji'tof  his  preference,  though,  perhiqis  not  in  the 
highest  degi'ee.  It  is  also  not  very  prnliabl.-  that  his  nomi- 
cation  would  often  be  overruled.  Tlu-  r^eunte  could  not 
be  tempted  by  the  preference  they  might  feel  to  another  to 
reject  the  oiie  proposed,  because  they  could  not  assure 
theuiBehes  that  the  person  they  might  with  would  he 
brought  forward  bv  a  second,  or  bv  anv  subseouent  nomi- 
nation. Thev  could  not  even  lie  ci-rtain  tlmt  a  future 
nomination  would  present  a  candiiiate  in  anv  degree  more 
acceptable  to  t^em.  And  a?  their  dissent  niiglit  cast  a  kind 
of  stigma  upon  the  individual  r(.-jeetcd,  and  uiiglit  have  the 
uppearanec  of  a  retleetion  upon  tlu'  judgment  of  the  ('hief 
Magistrate,  it  is  not  lively  that  their  sanction  would  often 
be  refused,  uliere  there  were  not  special  and  strong  rea- 
sons tor  the  refusal. 

To  «hat  purpose,  then,  require  the  co-operation  of  the 
Senate?  I  answer  that  the  necessity  of  their  coucurreuce 
would  have  a  powerful,  though  in  general,  a  silent  opera- 
tion. It  w.iuld  be  an  excellent  cluck  upnu  the  spirit  of  fa- 
voritism in  tiie  I'r.'sident.  and  «  .luM  t.]id  greatly  to  pre- 
venting the  appointment  of  unfit  eiiaracters,  from  State 
pi-ejudice.  from  family  connection,  from  personal  attach- 
ment, or  from  a  view  to  popularity.  And,  in  addition  to 
this,  it  would  be  an  efficacious  source  of  stability  in  the 
administration. 

It  will  ho  re.adilv  comprehended  that  a  man  who  had 
iJimself  the  sole  disposition  i.f  office  would  be  governed 
much  more  bv  his  private  inclinations  and  interests  than 
wlienhe  was  bound  to  submit  the  propriety  of  hisclioice 
to  the  dictation  and  determination  of  a  different  and  iude- 
ptndeiit  bodv,  and  that  bodv  an  entire  branch  of  the  Le- 
gislature. The  possibility  o"f  rejection  would  be  a  strong 
motive  to  care  in  propc.sing.  The  danger  of  his  own  repu- 
tation, and,  in  case  of  an  elective  magistrate,  to  his  po- 
lifical  existence,  from  betraying  a  spirit  ot  favoritism,  or 
an  unbecoming  pur.-uit  of  popularity,  to  the  observation 
of  a  bodv  whose  opiuion  would  have  great  weight  in 
forming  that  of  the  public,  could  not  fail  to  operate  as  a 
barrierto  one  and  t'l  theothi^r.  He  would  he  both  ashamed 
and  afraid  to  bring  forward  for  the  moat  distinguished  or 
liicrati\e  -fjtit'iis  candidates  who  h.ad  no  other  merit  than 
thatof  ecimiug  from  the  same  State  to  which  he  particu- 
larlv  beloui-'id,  or  of  being  in  some  way  or  other  person- 
ally allied  to  him,  and  possessing  the  necessary  insigniti- 
cahee  and  pliancy  to  render  them  the  obsequious  instru- 
ments ot  his  idrasure. 

When  the  President  has  made  a  nomination  for  a  par- 
Ccnlar  ollice,  and  that  nominatinn  has  been  confirmed 
by  the  Senate,  the  constitutional  power  of  tlie  I'lesi- 
flent  is  exhausted  with  reference  tn  that  officer.  All 
that  he  can  do  under  the  Constitution  is,  in  the  aame 
inanner  to  nominate  a  successor,  who  may  be  either  con- 
firmed or  reiieti-d  bv  the  Senate.  Considering  tlie  powers 
of  the  I'nsidi  ut  rxclusively  with  reference  to  the  removal 
and  appi'iiitnu'Ut  tif  ei\il  oiheers  during  the  session  of  the 
benate.  it  is  cl.ar  f  liat  he  can  only  act  in  concurrence  with 
tlie  Senate.  An  ollice  being  filled,  he  can  only  nominate  a 
eucccEsor,  who,  when  confirmed  by  the  Senate,  is,  by  opera- 
tion of  the  Constitution,  apjiointed  to  the  office,  and  it  is 
ihc  dutv  of  the  I're.-ident  to  issue  his  commission  accord- 
ngly.  "This  commission  operates  as  a  supersedeas,  and 
lie  previous  occupant  is  thereby  removed. 

No  legislation  has  attempted  to  enlarge  of  diminish  the 
constitutional  powers  of  the  President,  and  no  legislation 
can  enlarge  nr  diminish  his  constitutional  powers  in  thi.i 
respect,  as  I  shall  hereafter  show.  It  is  here  and  now  in  the 
presence  of  this  jirovisiou  of  the  (;onstitution  concerning 
tho  true  meaning,  (pf  which  there  neither  is  nor  has  ever 
been  anv  serious  iluubf  in  tie-  mind  of  anv  lawyer  or  states- 
man, that  we  strip  the  (l<'fiuKe  of  the  President  of  all  the 
Questions  and  technicalities  which  the  intellects  of  men, 
fliarpcned  hut  not  enlarged  by  the  practice  of  the  law, 
li.ave  wiling  from  the  legislation  of  the  country  covering 
three-fourths  of  a  century. 

Oil  the  21st  day  of  February  last,  Mr.  Stanton  was  de  facto 
and '/<  ;«;r  Secretarv  for  the  Department  of  War.  '1  he 
piesident's  letter  to  Jlr.  Stanton,  of  that  date,  is  evidence 
Of  this  fact:— 

EXEOUTlVR  M,\N8tON,  WaSHINGTOX,  D.  C  Feb.  21, 
l^._bir;— Bv  virtue  ot  the  power  and  authority  vested 
fn  me  as  President  bv  the  Couatitutiou  and  laws  of  the 
United  States,  vou  are  hereby  removed  from  office  as 
Secretary  for  the  Departim'Ut  of  War,  and  your  functions 
as  such  w  ill  terminate  upon  receipt  of  this  coiumuuica- 

You  will  transfer  to  Brevet  Major-General  Lorenzo 
Tliomas,  .\diiitaut-(Teueral  of  the  arniv,  who  has  this  day 
be«)a  authorized  and  empo^vered  to  act  aii  Secretary  of 


War  ad  interim,  all  records,  books,  papers,  and  other  pub- 
lic property  now  in  j'our  custody  and  charge. 

Respectfully,  yours,  ANDKP.W  JOHNSON. 

Hon.  Edwin  M.  Stanton,  Washington.  I).  C. 
This  letter  is  an  admission,  uot  onlv  that*Mr.  Stanton 
was  Secretary  of  War  on  the  21st  of  l'"ebrnary,  isfw,  Init 
alo  that  the  suspension  of  that  officer  of  the  12th  of 
August,  A.  D.  1867,  whether  made  under  the  Tenure  of  Ot 
fice  act  or  not,  was  abrogated  by  the  action  of  the  Senate 
of  the  13th  of  January,  IMS,  and  that  then  Mr.  Stanton 
thereby  «as  restored  lawfully  to  the  office  of  Secretary  for 
the  Department  of  War. 

On  tiie  21st  (lav  of  February  the  Senate  was  in  session. 
There  was  then  but  one  constitutional  way  fortlie  removal 
of  Mr.  Stanton:— a  nomination  by  the  President  to  tho 
Senate  of  a  succe8.5or,  and  his  confirmation  by  that  body. 
The  President  attempted  to  remove  Mr.  Stanton  in  a  way 
not  known  to  the  Constitution,  and  in  violation  thereofi 
by  Issuing  the  said  order  for  his  removal.  In  the  first  of 
the  articles  it  ia  set  forth  that  this  order  was  issued 
"in  violation  of  the  Constitution  and  the  laws 
of  the  I'nited  States."  If  we  show  that  he  has 
violated  the  Constitution  of  the  United  States, 
we  show  also  that  he  has  violated  hia  oath  of  office, 
which  pledged  him  to  support  the  Constitution.  Thus  ia 
the  guilt  of  the  President,  under  the  Constitution  and 
upon  admitted  facts,  established  beyond  a  reasonable 
doubt.  This  view  is  sufficient  to  justify  and  require  at 
your  hands  a  verdict  of  guilty  under  the  first  article,  and 
this  without  any  reference  to  the  legi-lation  of  the  coun- 
try, and  without  reference  to  the  constitutionality  of  the 
Tenure  of  (Hfice  act  or  to  the  <|iu'sfion  whether  the  Secre- 
tary of  War  ia  included  within  its  provisions  or  not.  ButI 
intend  in  the  course  of  my  argument  to  deal  with  all  these 
questions  of  law,  and  to  apply  the  law  as  it  shall 
appear  to  the  facta  proved  or  admitted.  To  be  sure,  in  my 
judgment  the  case  presented  by  the  House  of  Represent*, 
tives  in  the  ii.arne  of  all  the  people  of  the  United  States 
might  safely  he  rested  here;  but  the  cause  of  justice,  the 
cause  of  the  country,  requires  us  to  expose  and  demoQ. 
strate  the  guilt  of  the  President  in  all  the  p.irticulars  set 
forth  in  the  articles  of  impeachment.  *Ve  have  no  altera»- 
tive  but  to  proceed.  In  this  connection  I  refer  to  a  view 
presented  by  the  counsel  for  the  President  in  his  opening 
argument.  He  insists,  or  suggests,  that  inasmuch  as  the 
letter  to  Stanton  of  the  21st  of  Februar.v  did  not,  in  fact, 
accomplish  a  removal  of  the  Secretary,  that  therefore  no 
offense  was  committed.  The  technicalities  of  the  laiv 
have  fallen  into  disrepute  amongthe  people,  and  sometimes 
even  in  the  courts.  The  technicalities  proper  of  the  law 
are  the  rules  developed  by  human  experience,  and  justly 
denominated,  as  is  the  law  itself,  the  perfection  of  human 
reason.  These  rules,  wise  though  subtle,  aid  in  the  admin- 
istration of  justice  in  all  tribunals  where  the  laus  are  ju- 
dicially administered.  But  it  often  happens  that  attorneys 
seek  to  confuse  the  minds  of  men,  and  thwart  the  admin, 
istration  of  juctice,  by  the  suggestion  of  nice  distinctions 
which  have  no  foundation  in  reason,  and  find  no  support 
in  general  principles  of  right. 

The  President  cannot  assume  to  exercise  a  power,  as  a 
power  belonging  to  the  office  he  holds,  there  being  no  war- 
rant in  law  for  such  exercise,  and  then  plead  that  he  ia 
not  guilty  because  the  act  undertaken  was  not  fully  ac- 
complished. The  President  is  as  guilty,  in  contemplation 
of  law,  as  he  would  have  been  if  Mr.  Stanton  had  sub- 
mitted to  his  demand  and  retired  from  the  office  of  Secre- 
tary for  the  Department  of  \Var, 

If  these  view  8  are  correct,  the  President  is  wholly  with- 
out power,  under  and  by  virtue  of  the  Constitution,  to  sus- 
pend a  public  officer.  And  most  assuredly  nothing  is  found 
in  the  Constitution  to  sustain  the  arrogant  claim  which  he 
now  makes,  that  he  mav.  during  a  session  of  the  Senate, 
suspend  a  public  officer  indefiuiieb-,  and  make  an  appoint- 
ment to  the  vacancy  thus  created,  without  asking  the 
advice  and  consent  ot  the  Senate  either  upon  the  suspen- 
sion or  tho  appointment. 

I  pass  now  to  the  consideration  of  the  third  clause  of  the 
second  section  of  the  second  article  of  the  Constitution  : — 

The  President  shall  have  power  to  fill  up  all  vacancies 
that  mav  happen  during  the  recess  of  the  Senate,  by  grant- 
ing commisaions  which  shall  expire  at  the  end  of  their 
next  session. 

The  phrase,  "'may  happen,"  construed  according  to  tho 
proper  and  wrll-uiidi-rstood  meaning  of  the  words  when 
the  <.;<uisfitntion  was  framed,  referred  to  those  vacancies 
which  might  occur  imiependeutly  of  the  will  ot  thegovern- 
nu'ut— vacancies  arising  from  death,  from  resignation, 
from  cireumsfancea  uot  produced  by  the  act  of  the  ap. 
pointing  I'O'.v  er.  The  words  "happen"  and  "hapiiened)' 
are  of  frecpient  use  in  the  Bililo,  "that  well  of  pure  Ihigliah 
nndetilid."  and  alwavs  in  the  sense  of  accident.  fortuitS'i 
chani-c,  without  Tirevions  expectation,  as  to  befall,  to  light, 
to  fall,  or  to  come  unexpectedly.  This  clause  of  the  Con- 
stitution  eont;iina  a  grant  of  power  to  the  President,  and 
under  and  hv  virtue  of  it  he  niiiy  take  aud  exercise  tho 
power  granted,  hut  nothing  by  construction  or  by  implica- 
tion.  lie  then,  liy  virtue  of  his  office,  may,  during  the  re- 
cess of  the  .■Senate,  gr:int  commissions  which  shall  expire 
at  the  end  of  tho  next  session,  and  thus  fill  up  any  vacan- 
cies that  mav  haiipeu.  that  is,  that  m;iy  come  by  chance, 
bv  accident,  without  any  agency  ou  his  part. 

"If,  tUeii,  if  it  he  necessary  and  proper,  as  undoubtedly  it 
is  necessary  and  proper,  that  provision  should  bo  niadi'  for 
th(!  suspension  or  tempor:irv  removal  of  officers  who,  in  tlio 
receas  of  the  Senate,  have  proved  to  be  ineapalde  or  di* 
bonost.  or  who  in  tho  iudgmeut  of  the  Pn-id'-ni  an^  di*- 
qualiti.-d  for  the  further  discharge  of  the  dutieg 
(if    Uieir    officeij,     it    is    clearly-    &    legislative    right 
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and  diitv  under  the  clauee  of  the  Constitutinn 
which  aiuhoi"  08  Congrc.^a  "to  raake  all  laws  which 
Ihall     be      ueceesarv      and      rroper      to      carry      into 

EC^.>.-,   -^^  T  _  J  , i  ^T„,.„v,    isi«7  CnnirrpRHTifielectedtolegis- 


BeiBon"  who  had  been  nominated  by  the  President  and 
contfrmed  by  the  Senate.  This  practice  having  ongiuated 
iQ  the  neglect  of  Congress  to  legislate  upon  a  subject  cleaivly 
Within  its  jurisdiction,  and  oulv  tolerated  by  Cougres.-. 
has  at  moit,  the  force  of  a  practice  or  usage,  which  can  at 
any  time  be  annulled  or  controlled  by  statute. 

This  view  is  also  sustained  by  the  reasoning  of  Hamilton, 
in  the  67th  number  of  the  Fi'.dcralwt,  in  which  he  says:- 
U^Te  last  of  t'cse  two  clauses,  it  is  equally  clear,  cannot 
be  understood  to  comnrehend  the  power  of  filling  vacan- 
cies in  the  Senate,  tor  the  'oUowing  reasons :-Fir8t,  the 
relation  in  wliich  that  clause  stands  to  the  other,  n  hich 
declares  the  general  mode  of  appomtmg  ofhcers  ot  t  le 
United  States,  denotes  it  to  be  nothing  more  than  a  supple- 
ment to  the  other,  for  the  purpose  of  establishing  an 
auxiliary  method  of  appointment  in  cases  to  which  tne 
general  fuethud  was  inadequate.  The  ordinary  power  of 
Ippointment  is  confided  to  the  Fre.«ident  and  .Senate 
■imntlii.  and  can  therefore  only  be  exercised  during  the 
session  of  the  Senate;  but  a.s  it  would  have  been  improper 
to  oblige  this  body  to  be  continually  in  session  tor  the  ap- 
pointment of  olncers,  and  as  vacancies  might  happen  in 
Iheir  rece-ns,  which  it  miglit  be  necessary  for  the  public  ser- 
vice to  fill  witliout  delay,  the  succeeding  clause  is  evidently 
intended  to  authorize  the  President,  smollU  to  make  tem- 
porary appointments  '"daring  the  recess  of  the  benate.  by 
granting  commissions  which  should  expire  at  the  end  of 
their  next  sea^ion."  ^  ,         „         ~.      j       j  ii. 

The  arguments  which  I  have  thus  offered  and  the  au- 
thorities quoted  show  that  tho  President  had  not  the 
power  dining  tlie  session  of  the  Senate  to  remove  either 
the  Secretary  of  War  or  any  civil  officer  from  ollice  by  vir- 
tue of  the  ( lonstitution.  The  power  of  removal  dmiag  the 
rcccBs  of  the  Senate  was  recognized  by  the  act  ol  \,m.  and 
tolei'ated  bv  the  country  upon  the  opiunions  ot  Attorneys- 
General  till  1867.  The  President  claims,  however,  and  as 
an  incident  of  the  power  of  removal,  the  power  to  suspend 
from  oliioe  indrhnitely  any  officer  of  the  government;  l>ut 
inasmuch  a^  his  claim  to  the  power  of  removal  is  not  sup- 
ported by  the  (Joni:titution,  he  cannot  sustain  any  other 
claim  as  an  incident  of  that  power.  But  if  the  power  to 
remove  were  admitted,  it  would  by  no  means  follows  that 
the  President  has  the  power  to  suspend  indefinitely.  The 
power  to  suspend  indefinitely  is  a  dirterent  power  from 
that  of  removal,  and  it  is  in  no  proper  sense  necessarily  an 
incident.  It  might  be  very  well  conceived  that  it  the 
franiers  of  the  Constitution  liad  though  fit  to  confer  upon 
the  President  the  power  to  remove  a  public  olhcer  abso- 
lutelv,  his  removal  to  be  follow(.-d  by  the  nomination  of  a 
EUccesBor  to  the  Senate,  they  might  yet  have  denied  Ui  the 
President  the  power  to  suspend  public  otiicers  indefinitely 
and  to  supplv  their  places  by  his  appointees  without 
the  ad  \  ice  aud  consent  of  the  Senate.  But,  inasmuch 
as  the  power  to  suspend  indefinitely  is  not  a  power 
claimed  as  a  specific  grant  under  the  Constitution, 
aud  a-<  tlie  ilaim  by  tlie  President  of  the  power  ot 
removal  is  not  sustained  by  the  text  of  the  Constitution  or 
by  any  good  autliority  under  it,  it  is  not  important  to  con- 
sider whether,  if  the  power  of  removal  wiu-e  admitted  to 
exist,  the  power  to  suspend  indefinitely  could  be  considered 
as  an  incident  of  that  power.  It  is  sufficient  to  say  that 
neither  power,  in  the  sense  cluimed  by  the  Pie.-ident, 
exists  under  the  Constitution  or  by  any  provision  of  law. 

I  respectfully  submit.  Senators,  that  there  can  be  no 
reasonable  doubt  of  the  soundness  of  the  view  I  have  pre- 
eeuted,  both  of  the  language  and  meaning  of  the  Constitu- 
tion in  regard  to  appointments  to  office.  But,  if  there 
were  any  doubt,  it  is  competent  and  proper  to  consider 
the  elleefs  of  the  claim,  it  recognized,  as  set  up  by 
tile  I'retident.  And  in  a  matter  of  doubt  as  to  the 
construction  of  the  phraseology  of  the  Constitution,  it 
would  be  conclusive  of  its  triie  interpretation  that  the 
claim  asserted  by  the  President  is  fraught  with  evils  of  the 
gravest  character.  He  claims  the  right,  as  well  when  the 
Senate  is  in  session  as  w'hen  it  is  net  in  session,  to  remove 
absohitely,  or  to  suspend  for  an  indefinite  period  of  time. 
according  to  his  own  discretion,  every  oincer  of  the  arjuy, 
cf  the  navy,  and  of  the  civil  service,  and  to  supply  thi  ir 
places  with  creatures  aud  partisans  of  his  own.  To  l)e 
Bure,  lie  has  asserted,  in  direct  form,  his  right  to  remove 
and  suspend  iudertnitely  ollicers  of  the  army  and  navy; 
but  when  3'ou  consider  that  the  Constitution  maks  no  dis- 
tiuetiou  in  tlie  tenure  of  office  betw  e-^u  military,  naval  aud 
civil  officers;  that  all  are  nouiiuatcd  originally  by  the 
l^resident.  and  receive  their  appoiutlllent^  upon 
the  confirmation  of  the  Senate,  and  lu  Id  their 
offices  under  the  Constitution  by  no  other  title  than  that 
Which  secures  to  a  cabinet  officer  or  to  a  revenue  collec- 
tor the  ollice  to  which  he  has  been  appointed,  there  can 
be  no  misunderstanding  as  to  the  nature,  extent, 
aud  dangerous  character  ot  the  claim  which  ilu'  I'le-i-ieut 
makes.  The  statement  of  this  arrogant  and  dangerous  as- 
Bumption  isii  sufficient  answer  to  any  doubt  which  miglit 
exist  in  the  miiul  ol  any  patriot  as  to  the  true  intent  and 
meaning  of  tbe  Cniif^titution.  It  cannot  be  conceived  that 
the  men  who  fraiiud  that  instrument,  who  were  devoted 
to  liberty,  ^vho  had  themselves  suffered  by  the  exercise  ot 


illegal  and  irresponsible  power,  would  have  rested  m  trra 
President  of  the  United  States  an  authority,  to  be  exei^ 
cised  without  the  restraint  or  control  of  any  other  brancn 
or  department  of  the  government,  which  would  enable  hiin 
to  corrupt  the  ci\  11.  military  aud  and  naval  officers  of  the 
countrv  by  rendering  them  absolutely  dependent  for  their 
positions  and  emoluments  upon  his  will.  Moreover,  thiS 
claim  was  never  asserted  by  any  President,  or  by  any  puf> 
lie  man,  from  the  beginning  of  the  government  until  the 
present  time.  The  history  of  the  career  of  Andrew  Joht^f 
son  shows  that  he  has  been  driven  to  the  assertion  of  thiS 
claim  by  circumstances  and  events  connected  with  his 
criminal  design  to  break  down  the  power  of  Congress. 
to  subvert  the  institutions  of  tlie  country,  and 
thereby  to  restore  the  Union  in  the  interest  of 
those  who  participated  iu  the  Kcbellion.  Having 
entered  upon  this  car  eer  of  crime,  he  soon  found  it  essential 
to  the  accomplishment  of  his  purpose  to  secure  the  support 
of  the  immense  retinue  of  public  officers  of  every  gradi 
and  description  in  the  country.  This  he  could  not  dp 
without  making  them  entirely  dependent  upon  his  will) 
and  m  order  that  thev  might  realize  their  depeudcnce,  and 
thus  be  made  subservient  to  his  purposes,  he  determined  to 
assert  an  authority  over  them  unauthorized  bv  the  Const!, 
tution,  and  theretofore  not  attempted  by  any  Chief  Magis- 
trate. His  conversation  with  Mr.  Wood,  in  the  autumn  of 
186d,  fuUv  discloses  this  purpose. 

Previous  to  the  passage  of  the  Tenure  of  Office  act  he  tiaU 
removed  hundreds  of  faithful  and  patriotic  public  otficerss 
to  the  great  detriment  of  the  public  service,  aud  followed 
bv  an  immense  loss  of  the  public  revenues.  At  the  time  of 
the  cassage  of  the  act  he  was  so  far  involved  in  his 
mad  schemes— schemes  of  ambition  and  revenge— tha,t 
it  was,  in  his  view,  impossible  for  him  to  retrac9 
his  steps.  He  consequently  determined,  by  various  arti» 
fices  and  plans,  to  undermine  that  law  and  secure 
to  himself,  iu  defiance  sof  the  will  of  Congress  and  of 
the  country,  entire  control  of  the  officers  in  the  civil  ser- 
vice, and  ill  the  army  and  in  the  navy.  He  thus  becaniB 
gradually  involved  in  an  unlawful  undertaking,  from  which 
hecouhruot  retreat.  In  the  pre^enceof  the  proceeding^ 
against  him  bv  the  House  of  P.epre.-entatives  he  had  no  aN 
teruative  hut  to  :issirt  tl'.at  under  the  Constitution  power 
was  vested  iu  the  President  exclusively,  without  the  ad. 
vice  and  consent  of  the  Senate,  to  remove  from  office  every 
person  in  the  service  of  the  country-.  This  policy,  as  yet 
acted  upon  in  part,  and  developed  chiefly  in  the  civil  aep- 
vice,  lias  alreadj'  produced  evils  which  threaten  the  over*- 
throw  of  the  goveruuicnt.  When  he  removed  faithfi^J 
public  officers,  aud  appoiuted  others  whose  only  claim  to 
consideration  was  their  unreasoning  devotion  to  his  interest 
and  unhesitating  obedience  to  his  will,  thej'  compensated 
themselves  for  tliis  devotion  and  this  obedience  by  fraud 
upon  the  revenues,  aiid  by  crimes  against  the  laws  of  the 
land,  ileuce  it  has  happened  that  in  the  internal  revenue 
service  alone,  chiefiy  through  the  corruption  of  men  whom 
he  has  thus  appoiuted,  the  losses  have  amounted  to  noj 
less  than  tweuty-five,  aud  probably  to  more  than  fifty  mifr 
lions  of  dollars  a  year  during  the  last  two  years. 

In  the  presence  of  these  evils,  which  were  then  only  paa 
tially  realized,  the  Congress  ot  the  United  States  passed 
the  Tenure  of  Office  act,  as  a  barrier  to  their  further  pro. 
gress.  this  act  thus  far  has  proved  ineffectual  as  a  com- 
plete remedy  ;  and  now  the  President,  by  his  answer  to  tlie 
articles  of  impeachment,  asserts  his  right  to  violate  it  i\\- 
together,  and  by  an  interpretation  ot  the  Constitution 
which  is  alike  hostile  to  its  letter  and  to  the  pi  aee  aud 
welfare  of  the  country,  he  assumes  to  himself  absolute  and 
unqualified  power  over  all  the  olfices  and  ofiicers  of  the 
country.  The  removal  of  Mr.  Stanton,  contrar/  to  tho 
Constitution  and  the  laws,  is  the  particular  crime  of  tfia 
President  for  which  we  now  demand  liis  conviction.  Tlio 
extent,  the  evil  char.acter,  and  the  dangerous  nature  of  tho 
claims  by  which  he  seeks  to  justify  his  conduct,  are  coiv 
trolling  considerations.  By  his  conviction  you  purify  the 
government  and  restore  it  to  its  original  character.  By 
his  acquittal  you  surrender  the  government  into  the  handja 
of  a  usurping  and  unscrupulous  man,  who  will  use  all  tlio 
vast  power  he  now  claims  for  the  corruption  of  every 
branch  of  the  public  service  aud  the  final  overthrow  of 
the  public  liberties. 

Nor  is  it  any  excuse  for  tho  President  that  he  has  taken 
the  advice  of  his  Cabiuot  officers  in  support  of  hi- claiiix. 
In  the  first  place,  he  had  no  right  under  the  Constitution 
to  the  advice  of  the  head  of  a  department,  except  upon 
subjects  relating  to  th':  duties  of  his  department.  If  tiio 
President  has  choseu  to  seek  the  advice  of  his  Cabinet 
upon  other  matters,  and  they  have  seen  fit  to  give  it  upon 
subjects  not  rel.ating  to  their  reiipccti\  e  departments,  it  ia 
advice  \vhich  lie  had  no  constitutiiuial  authority  to  .isk, 
advice  which  they  were  not  bound  to  give,  aud  that  advice 
is  to  him,  and  for  all  the  purposes  of  this  investiaatiou  and 
tri.al,  as  the  advice  of  private  persons  merely.  But  of  what 
value  can  be  the  advice  of  in "n  \s  ho,  iu  the  first  instaucev 
admit  that  they  hold  their  oiiiceH  bv  the  «  ill  of  the  person 
who  seeks  tlu-ir  advice,  and  who  understand  most  clearly. 
that  if  the  advice  they  give  should  be  contrary  to  tlrb 
uislies  of  their  master,  ttiey  would  be  at  once,  and  in  cotv 
formity  with  their  own  theorv  of  tin' rights  of  tlie  Prcsi^ 
dent,  deprived  of  the  oHices  which  they  h.ldy  Having 
first  made  these  men  entirely  dependent  upon  his  «  ill,  Uo 
then  solicits  their  advice  as  to  the  .■ipilieatiou  of  the  priiv 
ciple  by  ^^  Inch  they  adroit  Ih  it  thev  hold  their  places  to 
all  the  other  ollicer-s  of  th-  gov.'rninent.  Could  it  have 
heeu  expected  that  they,  under- srrch  circumstauce--,  would 
have  given  advice  in  anv  particular  disagreeable  to  th9 
will  of  him  who  sought  it? 

It  ^vas  tlie  advice  of  serfs  to  tlieir  lord,  of  serranta  ta 
their  master,  of  slaves  to  their  o»  nor. 
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The  Cabinet  respond  to  Mr.  Johnson  as  old  Polonious  to 
Hamlet  :— 

//awiWsays:— Do  you  see  yonder  cloud  that's  almost  in 
ihape  of  a  camel? 

Pokmius— And  by  the  mass,  and  'tis  like  a  camel,  in- 
leed. 

/fam?<^(— Methinks  it  is  like  a  weasel. 

folom  lis— It  is  backed  like  a  weasel. 

Uanilet  -Or  like  a  whale? 

J'oloniiis— Very  like  a  \\  hale. 

The  gentlemen  of  the  Cabinet  understood  the  position 
that  they  occupied.  The  President,  in  his  message  to  the 
Senate  upon  the  suspension  of  Mr.  Stanton,  in  which  he 
says  that  be  took  the  advice  of  the  Cabinet  in  reference  to 
his  action  iiuou  the  bill  regulating  the  tenure  ot  civil  offices, 
speaks  thu^*:— 

"The  bill  had  then  not  become  a  law.  The  limitation 
upon  the  power  of  remov.al  was  not  yet  imposed,  and  there 
was  yet  time  to  make  auy  changes.  If  any  one  of  these 
gentlemen  had  then  said  to  me  that  he  would  avail  himself 
of  the  provisions  of  th.at  bill  in  case  it  became  a  law,  I 
Bhoiild  not  have  hesitated  a  moment  as  to  his  removal." 

Having  indulged  his  Cabinet  in  such  freedom  of  opinion 
when  he  consulted  them  in  reference  to  the  constitution- 
ality of  the  bill,  and  having  covered  himself  and  them  with 
public  odium  by  his  announcement,  he  now  vaunts  their 
opinions,  extorted  bj"  poucr  and  given  in  subserviency, 
that  the  law  itself  may  be  violated  with  impunity.  This, 
Bays  the  President,  is  the  exercise  of  my  constitutional 
right  to  the  opinion  of  my  Cabinet.  I,  says  the  President, 
am  responeible  for  my  Cabinet.  Yes,  the  President  is  re- 
Bponsible  for  the  opinions  and  conduct  of  men  who  give 
such  advice  as  is  demanded,  and  give  it  in  fear  and  trem- 
bling lest  they  be  at  once  deprived  of  their  places.  This  is 
the  Presidents's  idea  of  a  Cabinet,  but  it  is  an  idea  not  in 
harmony  with  the  theory  of  the  Constitution. 

The  President  is  a  man  of  strong  will,  of  violent  pas- 
Bions,  of  unlimited  ambition,  with  capacity  to  employ  and 
use  timid  men,  adhesive  men,  subservient  men,  and  cor 
rupt  men,  as  the  instruments  of  his  designs.  It  is  the 
truth  of  history  that  he  has  injured  every  person  with 
whom  he  has  had  confidential  relations,  and  many  have 
escaped  ruin  only  by  withdrawing  from  his  society  alto- 
gether. He  has  one  rule  of  life :  he  attempts  to  use  every 
man  of  ipower,  capacity,  or  influence  within  his  reach. 
Succeeding  in  his  attempts,  they  are  in  time,  and  usually 
in  a  short  time,  utterly  ruined.  If  the  considerate  flee 
from  him.  if  the  brave  and  patriotic  resist  his  .schemes  or 
e.xpose  his  plans,  he  attacks  them  with  all  tlie  enginery  and 

fiatronage  of  his  office,  and  pursues  them  %\  ith  all  the  vio- 
ence  of  his  personal  hatred.  He  attacks  to  destroy  all 
who  will  not  become  his  instruments,  and  all  who  become 
his  instruments  are  destroyed  in  the  use.  He  spares  no 
one.  Already  this  purpose  of  his  life  is  illustrated  in  the 
treatment  of  a  gentleman  who  was  of  counsel  for  the  rc- 
Bpondcnt,  but  who  has  never  appeared  in  hia  behalf. 

The  thanks  of  the  country  are  due  to  those  distinguished 
soldiers  who,  tempted  by  the  President  by  offers  of  king- 
doms which  were  not  his  to  give,  refused  to  fall  down  and 
worship  the  tempter.  And  the  thanks  of  the  country  are 
not  less  due  to  General  Emory,  who,  when  brought  into 
the  presence  of  the  President  by  a  request  which  he  could 
not  disobey,  at  once  sought  to  protect  himself  against  his 
machinations  by  presenting  to  him  the  law  upon  the  sub- 
ject of  military  orders. 

The  experience  and  the  fate  of  Mr.  Johnson's  eminent 
adherents  are  lessons  of  warning  to  the  country  and  to 
mankind;  and  the  more  eminent  and  distinguished  of  his 
adherents  have  furnished  the  most  melancholy  lessons  for 
this  and  for  succeeding  generations. 

It  is  not  that  men  are  ruined  when  they  abandon  a 
party ;  but  in  periods  of  national  trial  and  peril  the  people 
will  not  tolerate  those  who,  in  any  degree  or  under  any 
circumstances,  falter  in  their  devotion  to  the  rights  and 
interests  of  the  republic.  In  the  public  judgment,  which 
is  seldom  erroneous  in  regard  to  public  duty,  devotion  to 
the  countrj',  and  adliereuce  to  Mr.  Johnson  are  and  have 
been  wholly  inconsistent. 

Carpenter's  historical  painting  of  Emancipation  is  a  fit 
representation  of  an  event  the  most  illustrious  of  anv  in 
the  annals  of  America  since  the  adoption  of  the  Constitu- 
tion. Indeed,  it  is  second  to  the  ratification  of  the  Consti- 
tution, oulj-  in  the  fact  that  that  instrument,  as  a  means  of 
organizing  and  preserving  the  nation,  rendered  emancipa- 
tion possible.  The  principal  figure  of  the  scene  is  the  im- 
mortal  Lincoln,  v.hose  great  virtues  endear  bis  name  and 
memory  to  all  mankind,  and  whoso  untimely  and  violent 
death,  then  the  saddest  event  in  our  national  experience, 
but  now  ncit  deemed  so  great  a  calamity  to  the  people  who 
loved  him  and  mourned  for  him  as  no  public  man  was 
ever  before  loved  or  lamented,  as  is  tlio  shame,  humilia- 
tion, disgrace  and  suffering  caused  by  tlie  misconduct  and 
Cfimes  of  his  success<ir.  It  was  natural  and  necessary 
that  the  .artist  should  arrange  the  personages  of 
the  group  on  the  right  hand  and  on  the  left  of 
the  principal  figure.  Whether  the  particular  as- 
Bignmeut  was  by  chance,  by  the  taste  of  the  artist, 
or  by  the  infiuence  of  a  mysterious  Providence  which 
works  through  human  agency,  we  know  net.  Hut  on  tlie 
right  of  Lincoln  arc  two  statesmen  and  patiiots,  who,  in 
all  the  trials  atid  vicissitudes  of  these  eventful  years,  havo 
remained  steadfast  to  liberty,  to  justice,  to  the  principles 
of  Constitutional  government.  Senators  and  Mr.  Chief 
Justice,  in  this  presence  I  venture  not  to  pronounce  their 
names. 

On  the  left  of  Lincoln  are  five  figures  representing  the 
other  members  of  his  Cabinet.  One  of  these  is  no  lunger 
among  the  living;  he  died  before  the  evil  days  came,  and 
we  may  indulge  in  the  hope  that  he  would  have  escaped 


the  fate  of  his  associates.  Of  the  other  four,  three  have 
been  active  in  counseling  and  supporting  the  President 
in  his  attempts  to  subvert  the  g^ivcrnment.  Tliev  are 
already  ruined  men.  Upon  the  canvass  thi'v  are  eUVatcd 
to  the  summit  of  virtuous  ambition.  Yielding  to  the  se- 
ductions of  power,  they  have  fallen.  Their  example  .ind 
fate  may  warn  us,  but  their  advice  and  counsel,  whether 
given  to  this  tribunal  or  to  liim  who  is  on  trial  Ijefure  this 
tribunal,  cannot  be  accepted  as  the  judgment  of  wise  or  d 
patriotic  men. 

Leaving  the  discussion  of  the  provisions  of  the  Constitu- 
tion, I  am  now  prepared  to  ask  your  attention  to  the 
character  and  history  of  the  act  of  1789,  on  which  stress 
has  been  laid  by  the  President  in  his  answer,  and  bv  the 
learned  counsel  ^^■ho  opened  the  case  for  the  respondent. 
The  discussion  in  the  House  of  Representatives  in  1789  re- 
lated to  the  bill  establishing  a  Department  ot  Foreign  Af- 
fairs. The  first  section  of  that  bill,  as  it  originallv  passed 
the  House  of  Representatives,  after  recapitulating  the 
title  of  the  officer  who  w.a8  to  take  charge  of  the  depart- 
ment, and  setting  forth  his  duties,  contained  these  words 
in  reference  to  the  Secretary  of  the  Department  :_"To  bo 
removable  from  office  by  the  President  of  the  United 
State."  The  House,  in  Committee  of  the  Whole,  dis- 
cussed this  provision  during  several  days,  and  all  the 
leading  mempers  of  the  body  appear  to  have  taken  part 
in  the  debate.  As  is  well  known,  there  was  a  difler- 
ence  of  opinion  at  the  time  as  to  the  meaning  of  the 
Constitution,  Some  contended  that  the  power  of 
removing  civil  officers  was  vested  in  the  President, 
absolutely,  to  be  exercised  by  him,  without  consultation 
with  the  Senate,  and  this  as  well  i^  hen  the  Senate  was  in 
session  as  during  vacations.  Otheis  maintained  that  tlie 
initiative  in  the  removal  of  a  public  officer  must  be  taken 
by  the  President,  but  that  there  could  be  no  actual  remo- 
val except  by  the  advice  and  consent  of  the  Senate,  and 
that  this  ride  was  applicable  to  the  powers  of  the  Presi- 
dent, as  well  during  the  vacation  as  during  the  session  of 
the  .Senate.  Otlieis  maintained  that  during  the  session  of 
the  Senate,  w  bill-  the  initiative  was  in  the  I'resident,  the 
actual  removal  of  a  civil  otficer  could  be  effected  only  unon 
the  advice  and  consent  of  the  Senate,  but  that  during 'the 
vacations  the  President  might  remove  such  officers  and  fiU 
their  places  temporarily,  under  commissions,  to  expire  at 
the  end  of  the  next  session  of  the  Senate.  Mr.  Madison 
maintained  the  first  of  these  propositions,  and  he  may  be 
said  to  be  the  only  person  of  historical  reputation  at  the 
present  day  who  expressed  corresponding  opinions,  al- 
though undoubtedly  his  views  were  sustained  by  a  con- 
siderable number  of  members.  It  is  evident  from  an  ex- 
amination of  the  debate  that  Mr.  Madison's  views  were 
gradually  and,  finally,  successfully  undermined  bv  the  dis- 
cussion on  that  occasion. 

As  is  well  known,  Pvoger  Sherman  was  then  one  of  the 
most  eminent  members  of  that  body.  He  was  a  signer  of 
the  Declamtion  of  Independence,  a  member  of  the  con- 
vention n  hich  framed  the  Constitution  of  the  United 
States,  and  a  member  of  the  House  of  Kepresentatives  of 
the  First  Congress.  He  was  undoubtedly  one  of  the  most 
illustrious  men  of  the  constitutional  period  of  American 
history;  and  in  each  succeeding  generation  there  have 
emi-nent  persons  of  his  blood  and  name:  but  at  no  period 
has  his  family  been  more  distinguished  than  at  the  present 
time.  Mr.  Sherman  took  a  leading  part  in  tlie  discussion, 
and  there  is  no  doubt  that  the  views  which  he  entertained 
and  expressed  had  a  large  influence  in  producing  the  re- 
sult which  was  finally  reached.  The  report  of  the  debate 
is  found  in  the  first  volume  of  the  Annals  of  Congress ;  and 
I  quote  from  the  remarks  made  by  .Mr.  Sherman,  preserved 
on  pages  510  and  511  of  that  volume:— 

"  Mr.  Sherman— I  consider  this  a  very  important  sub- 
ject in  every  point  of  view,  and  therefore  worthy  of  full 
discussion.  In  my  mind  it  involves  three  question.  First, 
Whether  the  President  has,  by  the  Constitution,  the  right 
to  remove  an  officer  appointed  by  and  with  the  advice  and 
consent  of  the  Senate.  No  gentleman  contends  but  that 
the  advice  and  consent  of  the  Senate  are  necessary  to  make 
the  appuiutuient  in  all  cases,  unless  in  inferinr  officers 
where  tlie  C'.uiraryis  established  bylaw;  but  then  thej- 
allege  that  altliough  the  consent  of  the  Senate  be  necessary 
to  the  appointment,  the  President  alone,  by  the  nature  of 
his  oftice,  has  tlie  power  of  removal.  Now  it  appears  to 
me  that  this  opinion  is  ill-founded,  because  this  provision 
was  iutened  for  some  useful  purpose,  and  bv  that  construc- 
tion would  answer  none  at  all.  I  tliink  the'coucurrence  of 
the  Senate  as  necessary  to  appointanofiicer  as  theuomin.a. 
tion  of  the  President;  they  are  constituted  as  mutual 
checks,  eaeli  having  a  negative  upon  the  otiier. 

"1  lonsiil.r  it  as  an  estalilished  principle  that  the  power 
wliieh  ai'poiuts  can  alsj  remove,  unless  there  are  express 
cxcepticiis  m:iile.  Now  the  power  which  appoints  tUa 
judges  cannot  di.-placo  them,  because  there  is  a  constitib- 
tional  restriction  in  their  favor;  otherwise  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate, 
being  the  puwer  which  appointed  them,  would  be  sufficient 
to  remove  them.  This  is  tlie  eonstructiou  in  England, 
where  the  King  has  tlie  power  of  apiiointiug  jiidu'es;  it  w:ia 
declared  tn  he  iliiriug  pleasure,  and  they  might  e  removed 
«  hen  the  mi)iiairli  tlionght  proper.  It  is  a  general  princi- 
ple in  l:iw,  as  well  as  reason,  that  there  shall  he  the  sanw 
authority  to  remove  as  to  estahlish.  It  is  so  in  legislutioS. 
where  the  several  branches,  whose  cnncurreuee  is  necetv- 
sary  to  pass  a  lave,  must  concur  in  rrpealing  it.  .Just  so  I 
t.-ike  it  to  he  in  cases  of  appoiutmciit,  .-md  the  Presilent 
alone  may  remove,  when  he  alone  appoints,  as  in  the  caso 
of  inferior  olliees  to  be  established  by  law. 

"As  the  office  i^  the  mere  creature  of  the  Logi-lature  we 
may  form  it  under  such  regulations   as   wo   please,  with 
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such  powers  and  duration  a?  vre  think  good  policy  re- 
quire?. We  niav  sav  In-  bIihU  hold  his  office  during  good 
behavior,  or  that  he  fhall  be  annually  elected.  We  may 
e:it  he  shall  he  displaced  for  neglect  of  duty,  and  point 
crtlt  how  he  shall  be  convicted  of  it  without  calling  upon 
the  J^resident  or  Senate.  .    , 

"The  third  question  is.  if  the  Legislature  has  the  power 
to  authorize  the  President  alone  to  remove  this  othcer, 
V  hether  it  is  expedient  to  inve.'^t  him  with  it?  I  do  nut 
believe  it  absolutelv  necessary  that  he  ehouM  have  such 
p.nver.  because  the  power  of  suei"-nding  would  answer  all 
tlie  purposes  which  gentlemen  have  in  view  by  giving  the 
pjwer  of  removal.  I  do  not  think  that  the  officer  is  only 
to  be  removed  bv  impeachment,  as  is  argued  by  the  gentle- 
man from  Soutli  Carolina  (Mr.  Smith),  because  he  is  the 
mere  creature  of  the  law,  aud  we  can  direct  him  to  be  re- 
moved on  conviction  of  mismanagement  or  inability,  with- 
out calling  upon  the  Senate  for  their  concurrence.  But  I 
telieve,  if^wemake  no  such  provision,  he  may  constitu- 
tionally be  removed  by  the  President,  by  and  with  tlie  ad- 
vice aud  consent  of  the  Senate ;  and  I  believe  it  would  be 
mostexpedientforua  to  say  nothing  in  the  clause  on  this 
Biibject.''  ..     „  1        , 

I  mav  be  pardoned  if  I  turn  aside  for  a  moment,  and, 
addressing  niv.=elf  to  the  learned  gentleman  of  counsel  for 
the  respondent  who  is  to  follow  me  in  argument,  I  request 
him  to  refute,  to  overthrow  the  constitutional  argument 
of  his  illustrious  ancestor,  Roger  Bhermau.  Doing  this  he 
vrill  have  overcome  the  first,  but  only  the  first,  of  a  series 
of  obstacles  in  the  path  of  the  President. 

In  harmony  with  the  views  of  Mr.  Sherman  was  the 
opinion  expressed  by  Mr.  Jackson,  of  Georgia,  found  on 
page  508  of  the  same  volume.    He  says : 

"I  shall  agree  to  give  him  (that  is  the  President)  the 
same  power  in  cases  of  removal  that  he  has  in  appointing, 
but  nothing  more.  Upon  this  principle,  I  would  af:ree  to 
give  him  the  power  of  euspeusion  during  the  recess  ot  the 
Senate.  This,  in  my  opinion,  would  effectually  provide 
againH  those  inconveniences  which  have  been  appre- 
hended, and  not  expose  the  Governuient  to  those  abuses 
we  have  to  dread  from  the  wanton  and  uncontrollable  au- 
thority of  removing  othcers  at  pleasure." 

It  niav  be  "ell  to  observe  that  .Mr.  Madison,  in  maintain- 
ing the  absolute  power  of  the  President  to  remove  civil 
ollieers— coupled  with  his  opinions  upon  that  point— states 
doctrines  concerning  the  power  of  impeachment  which 
would  be  whollv  unacceptable  to  this  respondent.  And, 
indeed,  it  is  perfectly  apparent  that  without  the  existence 
of  the  power  to  impeach  and  remove  tlie  President  of  the 
United  States  from  ottice,  in  the  manner  maintained, 
Mr.  Madison  in  that  debate,  said  :— 

"Tin- danger  to  liberty,  tlie  danger  of  maladministra- 
tion, h;is  not  yet  been  found  to  lie  50  much  in  the  facility 
of  iutrudueing  improper  persons  into  office  as  in  the  diffi- 
culty of  displacing  those  who  are  unworthy  of  the  public 
txust.  (i^age  515,  vol.  1,  Annals  of  Congress.)" 
Again  he  says:— 

'■perhaps  the  great  danger,  ae  has  been  observed,  of  abuse 
in  the  executive  power  lies  in  the  iuiproper  continuance 
ot  bad  men  in  office.  But  the  power  we  contend  for  will 
not  enable  him  to  do  this ;  for  if  an  unworthy  man  be  con- 
tinued in  oflice  by  an  unworthy  Prc-ident,  the  House  of 
Kepresentatives  can  at  any  time  imjitach  him,  and  the 
Senate  can  remove  him,  whether  the  I'ro-ident  chooses  or 
not.  The  danger,  then,  consists  merely  in  this:— The  Pre- 
Bident  can  displace  from  olhcc  a  man  whose  merits  re- 
quire that  he  should  be  continued  in  it.  What  will  be  the 
motives  which  the  President  can  feel  for  such  abuse  of  his 
power  and  the  restraints  that  opi-rate  to  prevent  it?  In 
the  first  place,  he  will  be  impeachaljle  by  tliis  House  be- 
fore the  Senate  for  such  an  act  of  maladministration;  for 
I  contend  that  the  wanton  removal  of  meritorious  officers 
would  subject  him  to  impeachment  and  removal  from  his 
lu£h  trust.    (Paje  517,  vol.  1,  .Annals  of  Congress.)" 

It  is  thus  seeu  that  Mr.  Madison  took  great  care  to  con- 
nect his  opinions  of  the  power  of  removal  in  the  President 
■with  a  distinct  declaration  that  if  this  power  was  inijiro- 
perly  exercised  by  the  President  he  would  himself  be 
liable  to  impeachment  and  removal  from  office.  If  Mr. 
Madison's  opinions  were  to  be  accepted  by  the  President 
as  a  whole,  he  would  be  as  defenseless  as  he  is  at  the  pre- 
sent time  if  arraigned  upon  articles  of  impeachment  based 
npon  acts  of  maladmiuistialion  in  the  removal  of  public 
officers.  The  result  of  the  debate  upon  the  bill  for  estab- 
lishing the  Executive  Department  of  Foreign  Affairs  was 
that  tlie  phrase  in  question  which  made  the  head  of  the 
department  "  removable  from  office  bv  the  President  of 
tlie  United  States"  was  stricken  out  by  a  vote  of  31  in  the 
affirmative  to  19  in  the  negative,  and  another  form  of  ex- 
pression was  introduced  into  the  second  section,  which  is 
manifestly  in  harmony  \vith  the  views  expressed  uy  Mr. 
gherman,  and  those  who  entertained  corresponding 
Opinions. 
U'he  second  section  is  in  these  words  :— 
'•Section  2.  And  be  it  further  cmicte'l.  That  there  shall 
be  in  the  said  department  an  inferior  officer,  to  be  ap- 
pointed by  the  said  principal  officer,  and  to  be  emploved 
tlierein  as  he  shall  deem  proper,  and  to  be  called  the  chief 
clerk  of  the  Department  of  Foreign  .\tiairs,  and  ^vho. 
whenever  the  said  principal  officer  shall  be  removed  from 
office  bv  the  President  of  the  United  States,  or  in  other 
case  of  vacancy,  shall,  during  such  vacancy,  have  the 
charge  and  custody  of  all  records,  books  and  parers  apper- 
taining to  said  department."  (United  States  Statutes  at 
Laige,  vol.  1,  p.  29.) 

It  will  be  seen  that  the  phrase  hero  employed,  "when- 
ever the  said  principal  officer  shall  be  removed  from  office 
by  the  President  of  the  United  States,"  is  not  a  grant  of 
power  to  the  President;  nor  is  it,  as  was  assorted  by  the 


counsel  for  the  respondent,  a  legislative  interpretation  of  a 
constitutional  power.  But  it  is  merely  a  recognition  of  a 
power  in  the  Constitution  to  be  exercised  by  the  President, 
at  some  time,  under  some  circumstances,  and  subject  to 
certain  limitations.  But  there  is  no  statement  or  declara- 
tion of  the  time  when  such  power  could  be  exercised,  the 
circumstances  under  which  it  might  be  exercised,  or  the 
limitations  imposed  upon  its  exercise. 

All  these  matters  are  left  subject  to  the  operation  of  the 
Constitution.  This  is  in  entire  harmonv  with  the  decla- 
tion  made  bv  Mr.  White,  of  North  Carolma,  in  the  debate 
of  1789.    Hesavs:— 

"Let  us  then  leave  the  Constitution  to  a  free  operation, 
and  let  the  President,  with  or  without  the  consent  of  the 
Senate,  carrv  it  into  execution.  Then,  if  any  one  supposes 
himself  injured  by  tlie  determination  let  him  have  re- 
course to  the  law,  and  its  decision  will  establish  the  true 
construction  of  the  Constitution." 
Mr.  Gerr3-,  of  Massachusetts,  also  said  :— 
"Hence  all  construction  of  the  meaning  of  the  Constitu- 
tion is  dangerous  or  unnatural,  and  therefore  ought  tobe 
avoided.  This  is  our  doctrine,  that  no  power  of  this  kind 
ought  to  be  exercised  bi"  the  Legislature.  But  we_  say,  if 
we  must  give  a  construction  to  the  Constitution  it  is  more 
natural  to  give  the  construction  in  favor  of  the  nower  of 
removal  vesting  in  the  President,  by  and  nith  the  advice 
and  consent  of  the  Senate;  becai'se  it  is  in  the  n.ature  of 
things  that  the  power  which  appoints  removes  also." 

Again,  Mr.  Sherman  said,  speaking  of  the  words  which 
were  introduced  into  the  first  section  and  finall.v  stricken 
out:— 

"I  wish,  Mr.  Chairman,  that  the  words  may  be  left  out 
of  the  bill,  without  giving  up  the  question  either  way  a9 
to  the  propriety  of  the  measure." 

The  debate  upon  the  bill  relating  to  the  Department  for 
Foreign  Affairs  occurred  in  tlie  month  of  June.  1798 ;  in  the 
following  month  of  August  Congress  was  engaged 
in  considering  the  bill  e.stabli.-hing  the  Treasury 
Department,  This  bill  originated  in  the  House,  and 
contained  the  phrase  now  found  in  it,  being  the  same  as 
that  contained  in  the  bill  establishing  the  State  Depart- 
ment. 

The  Senate  was  so  far  satisfied  of  the  impolicy  of  making 
anv  declaration  whatever  upon  the  subject  of  remo'.'al, 
that  the  clause  was  struck  out  by  an  amendment.  The 
House  refused  to  concur,  however,  and  the  Sennte,  by  the 
casting  vote  of  the  Vice  President,  receded  from  the  amende 
nient. 

All  this  shows  that  the  doctrine  of  the  right  of  removal 
by  the  President  survived  the  debate  only  as  a  limited  and 
doubtful  right  at  most. 

The  results  reached  by  the  Congress  of  1789  are  conclu- 
sive  upon  the  following  points:— That  that  body  was  of 
opinion  that  the  power  of  removal  was  not  in  the  Presi- 
dent absolutely,  to  be  exercised  at  all  times  aud  under  all 
circumstances;  and  secondly,  that  during  the  sessions  of 
the  Senate  the  power  of  removal  was  vested  in  the  Presi- 
dent and  Senate,  to  be  exercised  by  their  concurrent 
action;  u  bile  tlie  debate  and  the  votes  indicate  that  the 
power  of  tlie  President  to  remove  from  office,  during  the 
vacation  of  the  Senate,  was,  at  best,  a  doubtful  power 
under  the  Constitution. 

It  becomes  us  next  to  consider  the  practice  of  the  Go- 
vernment, under  the  Constitution,  and  in  the  presence  of 
the  action  of  the  first  Congrt^ss,  by  virtue  of  which  the 
President  now  claims  an  absolute,  umiualified.  irrespqn- 
sible  power  overall  public  othcers,  and  this  without  the 
advice  and  consent  of  the  Senate,  or  the  concurrence  of 
any  oth  r  branch  of  the  Government.  In  the  early  years 
of  the  (iovernmcnt  the  removal  of  a  public  officer  by  the 
Pre-idenI  was  a  rare  occurrence,  and  it  was  usually  resort- 
ed to  during  the  session  of  the  Senate,  for  misconduct  in 
office  only,  and  accomplished  by  the  appointment  of  a 
successor,  through  the  advice  and  consent  of  the  Senate. 
Gradually  a  practice  was  introduced,  largely  through  the 
example  of  Mr.  .Jetferson,  of  removing  ollieers  during  the 
recess  of  the  Senate,  and  filling  their  places  under  com- 
missions to  expire  at  the  end  ot  the  next  session.  But  it 
cannot  be  said  that  this  practice  became  common  until 
the  election  of  General  Jackson,  in  1828.  During  his  ad- 
ministration the  practice  of  removing  officers  during  the 
recesBCB  of  the  Senate  was  largely  increased,  aud  in  the 
year  1S32,  on  the  lath  of  September,  (ieneral  Jackson  re- 
moved Mr.  Duane  from  the  office  of  Secretary  of  the 
Treasury.  Tliis  act  on  his  part  gave  ri-e  to  a  heated  de- 
bate in  Congress,  and  an  ardent  controversy  throughout 
the  country,  many  of  the  most  eminent  men  contending 
that  there  wa<  no  power  in  the  President,  to  remove  a 
civil  officer,  even  during  the  recess  of  the  Senate.  The 
triumph  of  General  JacKson  on  that  controversy  gave  a 
full  interpretation  to  the  words  which  had  been  employed 
in  the  statute  of  1789. 

But,  at  the  same  time,  the  limitations  of  that  power  in 
the  President  were  clearly  settled,  both  upon  the  law  aud 
the  Constitution,  that  whatever  might  be  his  power  of  re- 
moval during  a  recess  of  the  Senate,  he  had  no  right  to 
make  a  removal  during  a  session  of  the  Senate  except  upon 
the  advice  and  consent  of  that  body  to  the  appointment  of 
1  a  successor.  This  was  the  opinion  of  .Mr.  Johnson  himself^ 
as  stated  by  him  in  a  speech  made  in  the  Senate  on  the 
loth  of  January,  1861  :— 

"  I  meant  that  the  true  way  to  fightitho  battle  was  for  na 
to  remain  here  and  occupy  the  places  assigned  to  us  by  the 
Constitution  of  the  country.  Why  did  1  make  that  stato- 
ment?  It  w.as  bieause  on  the  4th  day  of  March  next  we 
shall  have  six  majority  in  this  bodv,  and  if.  as  some  appre- 
hended, the  incoming  administration  shall  show  any  dispo- 
sition to  make  encroachments  upon  the  institution  of 
slavery,  oucroachmeuts  upon  the  rights  of  the  States,  or  aas 
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other  violation  of  the  Constitution,  we,  by  remaining  in 
the  L'niou  and  standiug  at  our  pLices,  will  have  the  power 
to  resist  all  these  eucroachmente.  liow?  We  have  the 
power  even  to  reject  the  appointment  of  the  Cabinet  otii- 
cerB  of  the  incoming  President.  Then,  should  we  not  be 
fighting  the  battle  in  the  L'nion  by  resisting  even  the  or- 
ganization of  the  administration  in  a  constitutional  mode, 
and  thus,  at  the  very  start,  disable  an  administration 
which  was  likely  to  encroach  on  our  rights  and  to  violate 
the  Cons^titution  of  the  country?  So  far  as  appointing  even 
a  minister  abroad  is  concerned,  the  incoming  administra- 
tion will  have  no  power  without  our  consent  if  we  remain 
here.  It  conies  into  office  handcufl'ed,  powerless  to  do 
harm.  We,  standing  here,  hold  the  balance  of  power  in 
our  hands ;  we  can  resist  it  at  the  very  threshhold  effec- 
tually, and  do  it  inside  of  the  Union  and  in  our  House. 
The  Incoming  administration  has  not  even  the  power  to 
appoint  a  postmaster,  whose  salary  exceed.^  $1000  a  vcar, 
without  consultation  with,  and  the  acquiescence  of,  the 
Senate  ot  the  United  States.  The  President  lias  not 
even  the  power  to  draw  his  salary,  his  $25,000  per  annum, 
unless  we  appropriate  iV—I^Coiiaressi(»iai  Globe,  vol.  — , 
pa^e— .) 

It  may  be  well  observed,  that  for  the  purpose  of  this 
trial,  and  upon  the  iiuestion  whether  the  Pre.-ideut  is  or  is 
not  guilty  under  the  tiist  three  articles  exhibited  against 
him  by  the  House  of  Representatives,  it  is  of  no  conse- 
quence whether  the  Prei-ideut  of  the  United  States  has 
power  to  remove  a  civil  t  Jfioer  during  a  recess  of  the  Se- 
nate. The  fact  charged  and  proved  against  the  President, 
and  on  which,  as  one  fact  proved  against  him,  we  de- 
mand his  conviction  is,  that  he  attempted  to  remove 
Mr.  Stanton  from  the  ottice  of  Secretary  of  War  during 
a  session  of  the  Senate.  It  cannot  be  claimed  with  anv 
propriety  that  the  act  of  1789  can  be  construed  as  a  grant 
of  power  to  the  President  to  an  extent  beyond  the  practice 
of  the  government  for  three-quarters  of  a  century  under 
the  Constitution,  and  under  the  provisions  of  the  law  of 
1789.  None  of  the  predecessors  of  Sir.  Johnson,  from  Gene- 
ral Washington  to  Mr.  L'ncoln,  although  the  act  of  1789 
was  in  existence  during  all  that  period,  had  ever  ventured 
to  claim  that  either  under  that  act,  or  by  virtue  of  the 
Constitution,  the  President  of  the  United  States  had  power 
to  remove  a  civil  officer  during  a  session  of  the  Senate, 
without  its  consent  and  advice.  The  utmost  that  can  be 
eaid  is,  that  for  the  last  forty  years  it  had  been  the  practice 
of  the  Executive  to  remove  civil  officers  at  pleasure  during 
the  recess  of  the  Senate.  While  it  may  be  urgei  that  this 
practice,  in  the  absence  of  any  direct  legislation  upon  the 
subject  had  become  the  common  law  of  the  countr\",  pro- 
tecting the  Executive  in  a  policy  corresponding  to  tliat 
Sractice.  It  is  also  true,  for  stronger  reasons,  that  Mr. 
ohni'ou  was  bound  by  his  oath  of  office  to  adhere  to  the 
practice  of  his  predecessors  in  other  particulars,  none  of 
whom  had  ever  ventured  to  remove  a  civil  oflicer  from  his 
office  during  the  session  of  the  Senate,  and  appoint  a  suc- 
cessor, either  permanent  or  ad  interim,  and  authorize 
that  successor  to  enter  upon  the  discharge  of  the  duties  ot 
Buch  oliice. 

Hence  it  is  that  the  act  of  1789  is  no  security  to  this  re- 
epoudent,  and  hence  it  is  that  we  hold  him  guilty  of  a  vio- 
lation of  the  Constitution  and  of  his  oath  of  office,  under 
the  hrst  and  third  articles  of  Impeachment,  exhibited 
against  him  by  the  House  of  Eepresentatixes,  and  this 
without  availing  ourselves  of  the  provisions  of  the  Tenure 
Of  Office  act  of  March  2, 1867. 

I  recpectfully  ask  that  the  views  now  subniitted  in  refer- 
ence to  the  act  of  1789  may  be  considered  in  connection 
with  the  argument  I  have  already  ottered,  upon  the  true 
meaning  of  the  provisions  of  the  Constitution  relating  to 
the  appointment  of  civil  olTiccra. 

I  pa"s  now  to  the  consideration  of  the  act  of  the  13th  of 
February,  1795,  on  which  the  President  relies  as  a  justift- 
cation  for  his  appointment  of  Lorenzo  Thomas  as  Secre- 
tary of  War  ad  interim.    By  this  act  it  is  provided:— 

"In  case  of  vacancy  in  the  office  of  Secretary  of  State, 
the  S'jcretary  of  the  Treasury,  or  of  the  Secretary  of  the 
Department  of  War,  or  of  any  other  officer  of  either  of  tho 
said  departments,  whose  department  is  not  in  the  head 
thereof,  whereby  they  cannot  perform  the  duties  of  their 
Baid  respective  offices,  it  shall  be  lawful  for  the  President 
of  the  United  States,  in  case  he  shall  think  it  necessary, 
to  authorize  any  person  or  persons,  at  his  discretion,  to 
perform  the  duties  of  the  said  respective  offifces  until  a 
Buccessor  be  appointed,  or  such  vacancy  be  filled.  I'rn- 
Vided.  That  no  one  vacancy  shall  be  supiilied,  in  manner 
aforesaid,  for  a  longer  term  than  six  mouths."  (1  Stat,  at 
Large,  p.  415). 

The  ingenuity  of  the  President  and  his  counsel  has  led 
them  to  maintain  that  the  phrase  "in  case  of  vacaucv," 
used  in  this  statute,  relates  to  any  and  every  vacancy 
however  produced.  But  the  reading  of  tho  entire  section- 
whether  casually  or  carefully,  shows  that  the  purpose  of 
the  law  was  to  provide  a  substitute  teniporarilj-  in  case  of 
yacanc.v,  ^vhereby  the  person  in  office  could  nut  perj'orm 
the  duties  of  hi.i  office.,  and  necessarily  applied  only  to 
those  contingencies  of  official  life  which  put  it  out  ot  tho 
power  of  the  person  in  office  to  discharge  the  duties  of  tho 
place;  such  as  sickness,  absence,  or  inability  of  anj- sort. 
And  yet  the  President  and  his  counsel  contend  that  a  re- 
moval by  the  President  is  a  case  of  vacancy  Contemplated 
by  the  law,  notwithatanding  the  limitation  of  the  Presi- 
dent in  his  power  of  appointing  an  olticer  temp.jr- 
aiily,  is  to  those  cases  which  render  it  impossible 
for  the  duly  commissioned  officer  to  perform  the 
duties  of  his  office.  When  it  is  considered.ae  I  have  shown, 
that  the  President  has  no  power— and  this  without  consi- 
dering the  Tenure  of  Office  act  of  March  2, 1867— to  create 
a  vacancy  during  a  session  of  tho  Seuate,  the  act  of  1795, 


even  upon  hia  construction,  furnishes  no  defense  what- 
ever. But  we  submit  that  if  he  had  possessed  the  power 
which  he  claims  by  virtue  of  the  act  of  1789,  that  the  va- 
cancy referred  to  in  the  act  of  1795  is  not  such  a  vacancy 
as  is  caused  by  the  removal  of  a  public  officer,  but  th.at 
that  act  is  limited  to  those  vacancies  which  arite  unavoidi 
ably  in  the  public  service,  and  without  the  agency 
of  the  President.  But  there  is  in  the  eectioa 
of  the  act  of  1793  on  which  the  President  relies^ 
a  proviso  which  nullifies  absolutely  the  defense 
which  he  has  set  up.  This  proviso  is,  that  no 
one  vacancy  shall  be  supplied  in  manner  aforesaid 
(that  is,  by  a  temporary  appointment)  for  a  longer 
term  than  six  months.  Mr.  .Johnson  maintains  that  he 
suspended  M  v.  Stanton  from  the  office  of  Secreiurv  of  War 
on  the  12th  of  August  last,  not  by  virtue  of  the^'enureof 
Office  act  of  March  2,  18tj7,  but  under  a  pouer  incident  to 
the  general  and  unlimited  power  of  removal,  which,  as  he 
claims,  is  vested  in  the  President  of  the  United  States,  and 
that,  from  the  12th  of  August  last,  Mr.  Stanton  has  not 
been  entitled  to  the  office  of  Secretarv-  for  the  Department 
of  War.  If  he  suspended  Mr.  Stanton  as  an  incident  of  his 

feneral  power  of  removal,  then  his  suspension,  upon  the 
'resident's  theor}-,  created  a  vacancy  such  as  is  claimed 
by  the  President  under  the  statute  of  1795,  The  suspensioa 
of  Mr.  Stanton  put  him  in  such  a  condition  that  he  "could 
not  perform  the  duties  of  the  office."  The  President 
claims  also  to  have  appointed  General  Grant  Secretary 
of  War  ad  interim  on  the  12th  of  August  lust,  by 
virtue  of  the  statute  of  1795.  The  proviso  of  that  statute 
declares  that  no  one  vacancy  shall  be  shall  be  supplied  la 
manner  aforesaid  (that  is,  by  temporary  appointment)  for 
alonger  term  than  six  months.  If  the  act  of  1795  were  ia 
force,  and  if  the  President's  theorv  of  his  rights  under  the 
Constitution,  and  under  that  act  were  a  valid  theory,  tlie 
six  months  during  which  the  vacancv  micht  have  been  sup. 
plied  temporarily  expired  bv  limitation  on  the  12th  day 
of  February,  1868,  and  yet  on  the  21st  day  of  Fe&- 
ruary,  1868,  the  President  appointed  Lorenzo  Thomaa 
Secretary  of  War  ad  interiin,  to  the  same  vj>. 
cancy,  and  this  in  violation  of  the  statute  which 
he  pleads  his  own  defense.  It  is  too  clear  for  argument 
that  if  Mr.  StantouVvae  lawfully  suspended,  as  the  Presi- 
dent now  claims,  but  not  suspended  under  the  Tenure  of 
Office  act,  then  the  so-called  restoration  of  Mr.  Stanton  ou 
the  13th  of  January  was  wholly  illegal.    But  if  the  statute 


And  if  the  statute  of  1795  is  not  applicable  to  a  vacancv 
occasioned  by  a  removal,  then  the  appoiutment  of  General 
Thomas  Secretary  of  War  aUintt:rim  is  without  authority 
or  the  color  of  authority  of  law. 

The  fact  is,  however,  that  the  st.itute  of  1795  is  repealed 
by  the  operation  of  the  statute  of  the  20th  of  February,  lb63. 
<Statutea  at  Large,  vol.  12,  p.  656). 

If  Senators  will  consider  the  provisions  of  the  statute  of 
1863  in  connection  with  the  power  of  removal  under  tlia 
Constitution  during  a  session  of  tho  Senate,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  the  then  recug- 
nizod  power  of  removal  bv  the  i'resident  during  a  recess 
of  the  Senate  to  he  filled  by  temporary  appointments,  aa 
was  the  practice  previous  to  March  2, 186V,  they  will  find 
that  provision  is  made  for  every  vacancy,  which  couldnoa- 
BilJj-  arise  in  tho  public  service. 

The  act  of  February  20, 1863,  provides:— 

"  That  in  case  of  the  deatli,  resionation,  absence  from 
the  seat  of  government,  or  sickness  of  the  head  of  an  exe- 
cutive department  of  the  government,  or  of  any  officer  of 
either  of  said  departments  whose  appointment  is  not  in 
the  head  thereot,  whereby  tliei/  camwt  perform  the  dvr- 
tii!S  of  their  respective  ojhces,  it  shall  be  lawful  for  the 
President  of  the  United  States,  in  case  he  shall  think  it 
necessary,  to  authorize  the  head  of  any  other  executive 
department  or  other  officer  in  either  of  said  departments 
whose  appointment  is  vested  in  the  President,  at  his  dis- 
cretion to  perform  the  duties  of  the  said  respective  offices 
until  a  successor  lje  appointed,  or  until  such  absence  or  in- 
ability shall  cease?  /Voci(/('(/,  That  no  one  vacancy  shall 
be  supplied  in  manner  aforeeaid  for  a  longer  term  than  six 
months." 

Provision  was  thus  m.ide  by  the  act  of  1863  for  filling  all 
vacancies  which  could  occur  under  any  circumstances 
It  18  a  necesiiary  rule  of  construction  that  all  previous 
statutes  making  other  and  different  provisicms  fur  the  fill. 
ing  of  vacancies  are  repealed  by  the  operation  of  more  re- 
cent statutes;  and  for  tlie  plain  reason  that  it  is  incon- 
sistent with  any  theory  of  goverumeut  that  there  slmuld 
he  two  legal  modes  in  existence  at  tho  same  time  for  duiile 
the  same  thing. 

Ifthe  yiewlhave  presented  be  a  sound  one,  it  ia  ap- 
parent  that  the  President's  conduct  finds  no  support  either 
in  tho  Constitution,  in  the  act  of  178y,  or  in  the  legi>Iatioa 
of  179o,  on  which  he  chiefly  relies  as  a  justification  lor  tin 
appointment  oi  ihomaa  as  Secretarv  of  War  ad  intcriol 
It  follows,  also,  that  if  the  1  enure  of  Office  act  had  not 
been  passed  tlio  President  wnold  nut  have  been  guilty  of 
a  lugti  mis.lemeanur,  in  th:it  he  usued  an  order  for  the  re- 
moval ot  Mr.  fetauton  from  office  during  the  session  of  the 
beuate,  in  violation  of  the  C'liHtitutiun  and  of  his  own 
path  ot  office  ;  tliat  he  w.is  guilty  uf  a  high  misdemeanor 
111  file  app.  intnient  of  Lorenzo  Thomaa  as  Secretary  of 
\\arrtff  tnCT)//!,  ai.d  this  whether  the  act  of  the  13th  of 
1;  eljruary  1795,  IS  in  force,  or  whether  the  same  has  been 
repealed  by  the  statute  of  1863,  or  annulled  and  rendered 
obsolete  by  the  intervening  legislation  of  the  country.  Ilia 
§uilt  IS  thus  fully  proved  and  established  as  charged  in  the 
tirat,  second,  and  tliird  articles  of  impeachment  e^^hillited 
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acnihsthim  bv  the  House  of  Representatives,  and  this 
vi'houtcou?ideriugthe  requirmeutu  or  constitiUionaUty 
01  tlie  act  regulating  the  tenure  of  certiiin  civil  "'hcee. 

I  papfl  now  to  the  consideration  of  the  feniire  ot  Ulhco 
act.  I  preface  ivhat  I  have  to  say  bv  calling  yovir  atten- 
tion to  that  part  of  my  argument  already  addressed  to  you 
in  which  1  have  set  forth  and  mainfained,  as  1  was  able, 
the  opiiii. Ill  tliat  the  President  had  no  right  to  make  any 
innuirv  wh.'theran  act  of  Congress  is  or  is  not  constitii- 
tioiiaf  TlKit,  having  no  right  to  make  such  inqiiirv  ho 
could  not  vlead  that  he  luid  so  inquired,  aud  reached  the 
conelusiuii  th;it  the  act  inquired  a-boiit  was  uncoustuii- 
ti'jn-iL  Y<'n  will  al^n  br;u-  iu  mind  the  views  presented, 
that  this  tribunal  can  take  no  notice  of  any  argument  or 
euggestiou  that  a  wilfnll  violation  by  tlie  President  is  nn- 
coustitiitional.  The  gist  of  his  crime  is,  that  he  intention- 
ally disregardi-d  a  law,  and,  in  the  nature  of  the  caee,  it 
can  be  no  excuse  or  defense  that  such  law,  in  his  opinion, 
or  in  the  opinion  of  others,  was  not  in  conformity  with  the 
Constitution.  „  .^     ^.      . 

In  this  connection,  I  desire  to  call  your  attention  to  sug- 
gestions made  by  the  President,  and  by  the  President  8 
counsel— bv  the  President  iu  his  message  of  December, 
lSd7,  and  bv  the  President's  counsel  in  his  opening  argu- 
nient— tliat'it  Congre.-B  were  by  legislation  to  abolish  a  de- 
partment of  the  government,  or  to  declare  that  the  Presi- 
dint  should  not  be  Commander-in-Chief  ol  the  army  or  the 
navy,  that  it  would  be  the  duty  of  the  President  to  disre- 
gard such  legislation.  These  are  extreme  cases,  .and  not 
within  the  range  of  possibility.  Members  of  Congre-s  are 
individually  bound  by  an  oath  to  support  the  Constitution  of 
the  United"  States,  and  it  is  not  to  be  presumed,  even  for 
the  purpose  of  argument,  that  they  would  wantonly  disre- 
gard the  obligations  of  their  oath,  and  enact  in  the  form  of 
law  rules  or  proceedings  in  plain  violation  of  the  Constitu- 
tion. Such  is  not  the  course  of  legislation,  and  such  is  not 
the  character  of  the  act  we  are  now  to  consider. 
The  bill  regulating  the  tenure  of  certain  civil 
oflices  was  passed  by  a  constitutional  majority  in 
each  of  tlie  two  Hou=ce,  and  it  is  to  be  presumed  that 
each  Senator  aud  ICepresentative  who  gaye  it  his  sup- 
port did  so  in  the  belief  that  its  provisions  were  in  har- 
monj'  with  the  provisions  of  the  Ccfcstitution.  We  are 
now  dealing  with  practical  affairs,  and  conducting  the  go- 
vernment within  the  Constitution;  and  iu  reference  to 
measures  passed  by  Congress  under  such  eircumstances,  it 
is  wholly  indefensible  for  the  I'rcsident  to  suggest  the 
course  tliat,  in  his  opinion,  he  would  be  justified  in  pursu- 
ing if  Congress  were  openly  and  wanti>nly  to  disregard 
the  Constitution  and  inaugurate  revolution  ia  the  govern- 
menL 

It  is  asserted  by  the  counsel  for  the  President,  that  he 
took  advice  as  to  the  constitutionality  of  the  Tenure  of 
Ofiice  act,  aud  being  of  opinion  that  it  was  unconstitu- 
tional, or  so  much  of  it  at  least  as  attempted  to  deprive 
him  ol  the  power  of  removing  the  memhers  of  the  Cabinet, 
he  felt  it  to  be  his  duty  to  disregard  its  iirovi^ions;  and  the 
question  is  now  put  with  feeliug  and  emphasis,  whether 
the  President  is  to  bo  impeached,  convicted  and  re- 
moved from  office  for  a  mere  difference  of  opinion. 
True,  the  President  ie  not  to  be  removed  for  a 
Viere  difference  of  opinion.  If  he  had  contented  himself 
with  the  opiuiou  that  the  law  was  unconstitutional,  or 
even  with  the  expression  of  such  an  opinion  privately  or 
officially  to  Congress,  no  exception  could  have  been  taken 
to  his  conduct.  But  he  has  attempted  to  act  iu  accordance 
with  that  opinion,  aud  in  that  action  he  has  disregarded 
the  requirements  of  the  statute.  It  is  for  this  -u-tion  that 
he  is  to  be  arraigned,  and  is  to  be  convicted.  But  it  is  not 
necessary  for  us  to  rest  upon  the  doctrine  that  it  was  the 
duty  of  the  President  to  accept  the  law  as  constitutional 
and  govern  himself  accordingly  in  all  his  oflieial  doings. 
We  are  prepared  to  show  that  the  law  is  in  truth  in  har- 
mony with  the  Constitution,  and  that  its  provi.'^ions  apply 
to  Mr.  Stanton  as  Secretary  for  the  Department  of  War. 
The  Tenure  of  Office  act  makes  no  change  in  the  powers 
of  the  President  and  the  Senate,  during  the  session  of  the 
Senate,  to  remove  a  civil  officer  upon  a  nomination  by  the 
President,  and  confirmation  by  the  Senate,  of  a  successor. 
This  was  an  admitted  constitutional  power  from  the  very 
organization  of  the  government,  while  the  right  now 
claimed  by  the  President  to  remove  a  civil  officer  duriug  a 
eeseion  of  the  Senate,  without  the  advice  and  con^^eut  of  the 
Senate,  was  never  asserted  by  any  of  his  predecessors,  and 
certainly  never  recognized  by  any  law  or  bv  any  practice. 
This  rule  applied  to  heads  of  departments  as  well  as  to 
other  civil  othcers.  Indeed,  it  may  be  said,  once  for  all, 
that  the  tenure  by  which  membera  of  the  Cabinet  have 
held  their  places  corresponds  in  every  particular  to 
the  tenure  by  which  other  civil  officers  have  held  theirn.  It 
is  undoubtedly  true  that,  in  practice,  members  of  the  Cabi- 
net have  been  accustomed  to  tender  their  resignations 
upon  a  suggestion  from  the  President  that  such  a  course 
would  bo  acceptable  to  him.  But  this  practice  has  never 
changed  their  legal  relations  to  the  President  or  to  the 
country. 

There  was  never  a  moment  of  time,  since  the  adoption 
of  the  Constitution,  when  the  law  or  the  opinion  of  the 
Senate  recognized  the  right  of  the  President  to  remove  a 
Cabinet  ofheer  during  a  session  of  the  Senate,  without  the 
consent  of  the  Senate  given  through  the  confinnation  of  a 
Bucecssor.  Hence,  in  this  particular,  the  Tenure  of  Office 
act  merely  enacted  and  gave  form  to  a  practice  existing 
from  the  foimdation  of  the  povernment— a  practice  iu  en- 
tire harmony  with  the  provisions  of  the  Constitution  upon 
the  subject.  The  chief  change  produced  by  the  Tenure  ot 
Oilice  act  had  reference  to  removals  during  the  recess  of 
the  Senate.  Previous  to  the  2d  of  March,  1867,  as  has  been 
already  shown,  it  was  the  practice  of  the  President  during 


the  recess  of  the  Senate  to  remove  civil  officers  and  to 
grant  commissions  to  other  persons,  under  the  third  clause 
of  the  second  section  of  the  second  article  of  the  Consti- 
t  itiou.  This  power,  as  has  been  seen,  was  a  doubtful  one 
in  the  begiuninc.  The  practice  grew  up  under  the  act  of 
1789,  but  the  right  of  Congress  by  legislation  to  regulate 
the  exercise  of  that  power  was  not  questioned  iu  the  great 
debate  of  that  year,  nor  can  it  reasonably  be  drawn  into 
controversy  now.  ,      t,      . ,     • 

The  act  of  March  2,  1867,  declares  that  the  President 
shall  not  exercise  the  power  of  removal,  absolutely,  during 
the  recess  of  the  Senate,  but  that  if  any  ofticer  shall  be 
shown,  by  evidence  satisfactory  to  the  President,  to  be 
guilty  of  misconduct  in  office,  or  of  crime,  or  for  any 
reason  shall  become  incapalile  or  legally  disqualitied  to 
perform  his  duties,  the  President  may  suspend  him  from 
ofhce  and  designate  some  suitable  person  to  perform  tem- 
porarily the  duties  of  such  office  until  the  next  meeting  of 
the  Senate  fad  the  action  of  the  Senate  fhereon. 

By  this  legislation  the  removal  is  qualified,  and  is  made 
subject  to  the  final  action  of  the  Senate,  instead  ef  being 
absolute,  as  was  the  fact  under  the  practice  theretofore 
prevailing.  It  is  to  be  observed,  however,  that  this  fea- 
ture of  the  act  regulating  the  tenure  of  certain  civil  offices 
is  not  drawn  into  controversy  by  these  proceedings ;  and, 
therefore,  it  is  entirely  unimportant  to  the  President 
whether  that  provision  of  the  act  is  constitutional  or  not. 
I  can,  however,  entertain  no  doubt  of  its  constitutionality. 
The  record  of  the  case,  however,  shows  that  Mr.  St.anton 
was  suspended  from  office  during  the  recess,  but  was  re- 
moved from  office,  as  far  as  an  order  of  the  President 
could  effect  his  removal,  during  a  session  of  the  Senate. 
It  is  also  wholly  immaterial  to  the  present  inquii-y  whether 
the  suspension'of  Mr.  Stanton  on  the  12th  ot  August,  1867, 
was  made  under  the  Tenure  of  Office  act,  or  iu  disregard 
to  it,  as  the  President  assarts. 

It  being  thus  clear,  that  so  much  of  the  act  as  relates  to 
appointments  and  removals  from  office  during  the  session 
of  the  Senate  is  in  harmony  with  the  practice  of  the  go- 
vernment from  the  first,  and  in  harmonv  with  the  provi- 
sions of  the  ConRtitution  on  which  that  practice  was  based, 
and  it  being  admitted  that  the  order  ot  the  President  for 
the  removal  of  Jlr.  Stanton  was  issued  during  a  session  of 
the  Senate,  it  is  unnecessary  to  inquire  whether  the  other 
parts  of  the  act  are  constitutional  or  not,  aud  also  unne- 
cessary to  inquire  what  the  provisions  of  the  act  are 
in  reference  to  the  heads  of  the  several  executive  depart- 
ments. I  presume  authorities  are  not  needed  to  show  that 
a  law  mav  be  unconstitutional  and  void  in  some  of  its 
parts,  and  the  remaining  portions  continue  in  full  force. 

The  body  of  tlie  first  section  of  the  act  regulating  tho 
tenure  of  certain  civil  offices  is  in  these  words:  — 

"Ever3'  person  holding  any  civil  office  to  which  he  has 
been  appointed  bj'  and  with  the  advice  and  consent  of  the 
Senate,  and  everv  person  who  shall  hereafter  be  appointed 
to  any  such  office,  and  shall  become  duly  qualified  to  act 
therein,  is,  .and  shall  be  entitled  to  hold  such  office  until  a 
successor  shall  have  been  in  like  manner  appointed  and 
duly  qualified,  except  as  herein  otherwise  nrovided." 

Omitting  for  the  moment  to  notice  the  exception,  t  ere 
can  be  no  doubt  that  this  provision  would  have  applied  to 
the  Secretary  of  War,  and  to  every  other  civil  officer  under 
the  government:  nor  can  there  be  any  doubt  that  the  re- 
moval of  Mr.  Stanton  during  a  session  of  the  Senate  is  a 
misdemeanor  by  the  law,  aud  puuishable  as  such  under 
the  sixth  section  of  the  act,  unless  the  bod:  of  the  section 
quoted  is  so  controlled  by  the  proviso  as  to  take  the  Secre- 
tary of  War  out  ot  its  grasp.  Tiie  proviso  is  ia  these 
words  :^ 

"  That  the  Secretaries  of  State ,  of  War,  of  the  Navy,  and 
of  the  Interior,  the  Postmaster  tjeneral  and  the  Attorney. 
(ieneral  shall  hold  their  offices  respectively  for  aud  during 
the  term  of  the  President  by  whom  tliey  may  have  been 
appointed,  and  one  month  thereafter,  subject  to  removal 
by  and  with  the  advice  and  consent  of  the  Senate." 

We  maintain  that  Mr.  Stanton,  as  Secretary  of  War, 
was,  on  the  second  day  of  March,  18i)7,  within  and  included 
under  the  language  of  the  proviso,  and  was  to  liold  his 
office  for  and  during  the  term  of  thn  President  by  whom 
he  had  been  appointed,  aud  one  month  thereafter,  subject 
to  removal,  however,  by  and  with  the  ad\  ice  aud  consent 
of  the  Seuiite.  We  maintain  that  Mr.  Stanton  was  then 
holding  the.  office  of  Secretary  of  War,  for  and  in  the 
term  of  President  Lincoln,  bv  whom  he  had  been  ap- 
pointed; that  the  terra  commcuced  on  the  fourth  of 
March,  1865,  and  would  end  ou  the  fourth  of  Ma.ch, 
1869.  The  Constitution  defines  the  meaning  of  the 
word  "term."  When  speaking  of  the  President,  it 
says: -"He  shall  hold  his  office  during  the  term  of  four 
years,  and,  together  witli  the  Vice  Presiden*,  chosen  for 
the  same  term, be  elected  as  follows.  Now,  then,  although 
the  President  first  vhifed  may  die  dining  his  term,  the 
office  aud  the  term  of  the  office  still  r.  main.  Having  been 
established  b.v  the  Coustitution.  it  i.-i  not  iu  any  degree 
dependent  upon  the  circuir.st":;ci-  whether  the  person 
elected  to  the  term  shall  8u"v;'-e  to  tho  end  or  not.  It  is 
still  a  Presidential  term.  It  •  still  in  law  the  terra  of  the 
President  who  was  electro  to  the  office.  The  Vice  Presi- 
dent was  chosen  at  tho  ••^:.^c  time  and  elected  for  the  same 
terra.  But  it  is  the  tevm  of  a  different  office  from  that  of 
President- the  term  .'f  the  office  of  Vice  I'risident.  Mr, 
Johnson  wa^  eleiled  t,)  the  office  of  Vice  Presiacnt  for  tho 
term  of  four  years.  Mr.  Lincoln  was  elected  to  the  oflico 
of  President  for  the  teini  of  fouryears.  Mr.  Lincoln  died 
in  the  second  month  of  his  term,  aud  Mr.  Johnson  suc- 
ceeded to  the  office. 

It  was  not  a  new  office,  it  was  not  a  new  term.  He  suc- 
ceeded to  Mr.  Liucoln's  olfice,  aud  for  the  remaiuder  of 
Ml.  Lincoln's  term  of  oftice.    Uo  is  serving  out  Mr.  Ion. 
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coin's  term  as  President.  The  law  says  that  the  Secreta- 
ries fhall  hcild  their  oHioes  respectively  for  and  during  the 
term  (if  the  I'le.-iJent  by  whom  they  may  have  been  ap- 
pointed. .Mr.  l>ineolii's  term  commenced  on  the  4th  of 
Mareli,  l-)''.6.  Mr.  Stauton  "as  appointed  bv  Mr.  Lincoln; 
he  \va;i  iu  oHice  in  Mr.  Lincoln's  term,  when  the  act  regu- 
lating tlie  tenure  of  certain  civil  otiieea  was  passed;  and 
by  tile  proviso  of  that  act  he  was  entitled  to  hold  that  otlice 
tmtil  one  month  alter  the  4th  of  March,  18B9,  unless  he 
diould  be  souaer  removed  therefrom,  by  and  with  the  ad- 
vice and  consent  of  tlie  Senate. 

The  act  of  March  1,  17H2,  concerning  the  succession,  in 
cnso  the  ollice  of  I'repident  and  Vice  I'l'esident  both  be- 
came vacant,  recognizes  the  presidential  terra  of  four 
years  as  the  constitutional  term.  Any  one  can  understand 
that  in  case  of  vacancy  iu  the  ollice  of  President  and  Vice 
President,  and  in  case  of  a  new  election  by  the  people, 
that  It  would  be  desirable  to  make  the  election  for  the  re- 
mainder of  the  term.  But  the  act  of  1792  recognizes  the 
impossibility-  of  this  course  in  the  section  which  provides 
that  the  term  nf  four  years  for  whicli  a  President  and  Vice 
President  shall  be  elected  (that  is,  in  case  of  a  new  elec- 
tion, as  stated,)  shall  iu  all  cases  commence  on  the  fourth 
day  of  Mareii  next  succeeding  the  day  on  which  the  votes 
of  the  electors  shall  have  been  given. 

It  is  thus  seen  that  by  an  election  to  fill  a  vacancy  the 
go^■crnInent  would  be  so  far  changed  in  its  practical  work- 
ing that  the  subsequent  elections  of  President.except  b.v  an 
amendment  to  the  Constitution,  could  never  again  occur 
in  the  years  divisible  by  four,  as  at  present,  and  might  not 
answer  to  the  election  of  members  of  the  House  of  Repre- 
Bcntatives,  for  the  Presidential  elections  might  occur  in 
the  years  not  divisible  by  two.  The  Congress  of  1792  acted 
npun  the  constitutional  doctrine  tiiat  the  Presidential 
term  is  four  .vears  and  cannot  bj  changed  by  law. 

On  the  21st  of  February,  IstiS,  while  the  Senate  of  the 
United  States  was  in  eesaion,  Mr.  Jolinson,  in  violation 
of  the  law— which,  as  we  have  already  seen,  is  in 
strict  harmony  iu  this  particular  with  the  Constitu- 
tion and  with  the  practice  of  every  government- 
issued  an  order  for  the  removal  of  Mr.  Stanton  from  his  of- 
fice as  Sicretary  for  the  Department  of  War.  If,  however, 
it  be  claimed  tliat  the  proviso  does  not  apply  to  the  Secre- 
tary of  War,  then  he  does  not  come  within  the  only  excep- 
tion made  iu  the  statute  to  the  general  provision  in  the 
body  of  the  tirst  section  already  quoted;  and  Mr.  Stanton 
having  been  appointed  to  ottice  originally  by  and  with  the 
advice  and  consent  of  the  Senate,  could  only  be  removed 
bv  the  nomination  and  appointment  of  a  successor,  by  and 
with  the  adviee  and  consent  of  the  Senate.  Hence,  upon 
either  theory  it  is  plain  that  the  President  violated  the 
Tenure  of  Ollice  act  in  the  order  which  he  issued  on  the 
2l6t  day  of  February,  A.  D.  186«,  for  the  removal  of  Mr. 
Stanton  from  the  othce  of  Secretary  for  the  Department  of 
War,  the  Senate  of  the  United  States  being  then  in  session. 

In  support  of  the  view  1  have  presented.  I  refer  to  the 
ollicial  record  of  the  amendments  made  to  the  first  section 
of  the  tenure  of  office  act.  On  the  18th  of  .lanuary,  1867, 
the  bill  passed  the  Senate,  and  the  first  section  tliereof  was 
tn  these  words: 

"  That  every  person  [excepting  the  Secretaries  of  State, 
of  the  Treasury,  of  War,  of  the  N.avy,  and  of  the  Interior, 
the  Postmaster  General,  and  the  AttoiTiey  tieneral]  hold- 
ing any  civil  office  to  which  he  has  been  appointed  by  and 
■with  the  advice  and  consent  of  the  Senate,  and  every  per- 
son who  shall  hereafter  be  appointed  to  any  such  otfiee, 
and  shall  become  duly  qualitied  to  act  therein,  is  aud  shall 
be  entitled  to  liold  such  otiiee  until  a  successor  shall  have 
been  in  like  manner  appointed  aud  duLv  qualitied,  e.xcept 
B£  lierein  otherwise  provided." 

On  the  second  day  of  February,  the  House  passed  the 
bill  with  an  amendment  striking  out  the  words  incl  ided 
in  brackets.  This  action  shows  that  it  was  the  purpose  of 
the  House  to  include  heads  of  departments  in  the  bidy  of 
the  bill,  and  subject  them  to  its  provisions  as  civil  otficers 
who  were  to  hold  their  places  by  and  w  itli  tlie  advice  aud 
consent  of  the  Senate,  and  subject,  during  the  session  of 
the  Senate,  to  removal  by  and  with  the  advice  and  con- 
Bi.ut  of  the  Senafc  only;  but  subject  to  suspension 
under  the  sjcond  section  during  a  recess  of  the  Senate 
as  other  civil  ollicers,  by  virtue  of  the  words  at  the 
cloFC  of  the  section,  "except  .as  herein  otherwise  provi- 
ded." At  the  time  the  bill  w-as  pending  between  the 
two  Houses,  tliere  was  no  proviso  to  the  first  section, 
aud  the  phrase  "except  as  otherwise  herein  provided," 
related  luc  ssarily  to  the  second  and  to  the  subse- 
quent sections  ot'  tlie  bill.  On  the  6th  of  February 
tlie  Senate  refused  to  agree  to  the  House  ameud- 
uient,  and  by  the  action  of  the  two  Houses  the  bill  «  as 
referred  to  a  committee  of  conference.  The  conference 
committee  agreed  to  strike  out  the  words  in  brackets, 
agreeablv  to  a  vote  of  the  House,  but  as  a  recognition  of 
the  opmiou  of  the  Senate,  the  proviso  was  inserted  which 
modified  in  substance  tlie  effect  of  the  words  stricken  out, 
tinder  the  lead  of  the  House  only  in  this,  that  the  Cabinet 
otiicers  referred  to  in  the  body  of  the  section  as  it  passed 
the  House  were  to  hold  their  oflices  as  they  would  have 
held  them  if  the  House  amendment  hail  been  agreed  to. 
without  condition,  with  this  excei>tion,  that  they  were  to 
retire  from  their  otiiees  in  one  uiontli  afU'r  the  end  of  the 
term  of  the  President  by  whom  they  might  have  been  ap- 
pointed to  office.  The  object  and  effect  of  this  qualifica- 
tion of  the  provision  for  which  the  House  contended  was 
to  avoid  fastening,  by  operation  of  law,  upon  an  incoming 
President  the  Cabinet  of  his  predecessor,  with  no  means 
of  relieving  himself  from  them  unless  the  Senate  of  the 
United  States  was  disposed  to  concur  in  their  removal. 

In  short,  thcv  were  to  retire  by  operation  of  law,  at  the 
ead  o£  one  month  after  the  expiration  of  the  term  of  the 


President  b.y  whom  they  had  been  appointed,  and  in  this 
particular  their  tenure  of  office  was  distinguiBlied  by  the 
proviso,  from  the  tenure  by  which  other  civil  olficers  meo- 
tioned  in  the  body  of  the  section  were  to  hold  their  offices, 
and  their  tenure  of  office  is  distinguished  in  no  other  par- 
ticular. 

The  counsel  who  opened  the  cause  for  the  President  wa3 
pleased  to  read  from  the  (r'obf  the  remarks  made  bv  Mr. 
Schenck,  in  the  House  of  Kepresentatives  ivheu  the  rep  :irt 
of  the  Conference  Committee  was  under  discussion.  15ut 
he  read  only  a  portion  of  the  remarks  of  Mr.  Schenck,  aud 
connected  with  them  observations  of  his  own,  bv  wliich  he 
may  have  led  the  Senate  into  the  error  that  ]\Ir.  Schenck 
entertained  the  opinion  as  to  the  effect  of  the  proviso  which 
is  now  urged  by  the  respondent ;  but  so  far  from  this  being 
the  case,  the  statement  made  bv  Mr.  Schenck  to  the  House 
is  exactly  in  accordance  with  the  doctrine  now  maintained 
by  the  managers  on  the  part  of  the  House  of  Representa- 
tives, Alter  Mr.  Schenck  had  made  the  remarks  quoted  by 
the  counsel  for  the  respondent,  Mr.  Le  Blond,  of  Ohio,  rose 
and  said:— 

"I  would  like  to  inquire  of  the  gentleman  who  has 
charge  of  this  report  whether  it  becomes  necessary  that 
the  Senate  shall  concur  in  all  appointments  of  executive 
otiicers,  and  that  none  of  them  can  be  removed  after  ap- 
pointment without  the  concurrence  of  the  Senate  ?" 

Mr.  Schenck  says,  in  reply  :— 

"That  is  the  case;  but  their  terms  of  office  are  ' limited 
(as  they  are  not  now  limited  by  law),  so  that  ihev  expire 
with  the  term  of  service  of  the  President  who  iippoiuts 
them,  aud  one  month  after,  iu  case  of  death  or  other  acci- 
dent, until  others  can  be  substituted  for  them  by  the  in- 
coming President." 

Mr.  Le  Blond,  continuing,  said:— 

"  I  understand,  then  this  is  to  be  the  effect  of  the  report 
of  the  Committee  of  Conference ;  iu  the  event  of  the  Presi- 
dent finding  himself  with  a  Cabinet  officer  who  does  not 
agree  with  him,  and  whom  he  desires  to  remove,  he  cannot 
do  so,  and  have  a  Cabinet  in  keeping  with  his  own  views, 
txniess  the  Senate  shall  concur." 

To  this  Mr.  Schenck  replies  :— 

The  gentleman  certainly  does  not  need  that  information 
from  me,  as  tliis  subject  has  been  fully  debated  in  thia 
House. 

Mr.  Le  Blond  said,  fin.ally  :— 

"riieii  I  hope  the  House  will  not  agree  to  the  report  of  the 
Committee  of  Conference, 

This  debate  in  the  House  shows  that  there  was  there 
and  then  no  difference  of  opinion  between  Mr.  Schenck, 
who  represented  the  friends  of  the  bill,  and  Mr.  Le  Blond, 
who  represented  the  opponeuts  of  the  bill,  that  its  effect 
was  to  confirm  the  Secretaries  who  were  then  in  ofiice,  in 
their  places,  until  one  mouth  after  the  expiration  of  Mr. 
Lincoln's  t^m  of  ortice,  to  wit,  the  4th  day  of  March,  1869, 
unless,  upon  the  nomination  of  successors,  they  should  ba 
removed  by  and  with  the  advice  aud  consent  of  the  Senate. 
Nor  does  the  language  used  by  the  honorable  Senator 
from  Ohio,  who  reported  the  result  of  the  conference 
to  the  Senate,  justify  the  inference  which  has  been  drawn 
from  it  by  the  counsel  for  the  respondent.  The  charge 
made  by  the  honorable  Senator  from  Wisconsin,  which 
tlie  honorable  Senator  from  Ohio  was  refuting,  seems  to 
me  to  have  been  in  substance,  that  the  first  section  of  the 
bill  and  the  proviso  to  the  first  section  of  the  bill  had  been 
framed  with  special  reference  to  Mr.  .Johnson  as  President, 
and  to  the  existing  condidon  of  affairs.  In  response  to 
this,  the  honorable  Scn.ator  from  Ohio  said:- 

"Isaj'that  the  Senate  have  not  legislated  with  a  view 
to  any  persons  or  any  President,  aud  therefore  he  com- 
mences bv  asserting  what  is  not  true.  We  do  not  legislate 
in  order  to  keep  in  the  Secretary  of  War,  the  Secretary  of 
the  Navy,  or  the  Secretary  of  State." 

It  will  be  observed  that  this  language  does  not  in- 
dicate the  opinion  of  the  honorable  Senator  as  to  the 
effect  of  the  bill;  but  it  is  only  a  declaration  that  the 
object  of  the  legislation  was  not  that  which  had 
been  intimated  or  alleged  b.v  the  honorable  Senator 
from  Wisconsin.  This  view  of  the  remarks  of  the  honor- 
able Senator  from  Ohio  is  conlirined  by  what  he  after- 
wards said  in  replv  t'l  the  sUL-gest'on  that  the  ii  e  ubera  of 
the  (.'aliinet  would  hold  their  jlacea  against  the  wishes  of 
the  President,  wbeii  lie  d.clares  that  under  such  circum- 
stances, he.  as  a  Senator,  u  oiild  consent  to  their  removal 
at  any  time,  showing  most  clearly  that  he  did  not  enter- 
tain the  idea  that,  under  the  Tenure  of  Olfico  act,  it  would 
be  iu  the  power  of  the  President  to  remove  a  (Jabiuet  otii- 
cer  without  the  advice  and  consent  of  the  Senate.  Aud 
we  all  agree  that,  in  ordinary  times  and  under  ordi- 
nary circumstances,  it  would  be  just  and  proper  for  a 
Cabinet  officer  to  tender  his  resignation  at  ouee,  upon  the 
suggestion  of  the  President  that  it  would  be  aceeiitable,  but 
that  it  would  be  the  height  of  personal  and  ollieial  inde- 
corum if  he  \verc  to  hesitate  for  a  moment  as  to  his  duty 
in  that  particular.  But  the  justification  of  .Mr.  Stanton, 
and  his  claim  to  the  gratitude  aii<l  the  encomiums  of  hia 
Countrymen,  is,  that  when  the  nati.n  was  imperilled  by 
the  usurpations  ot  a  criminally-minded  Chief  Magistrate, 
he  averted  his  constitutiimal  and  lecal  rights  to  the  ollice 
of  Secretary  for  the  Department  of  War,  and  thus,  by  his 
devotion  to  principle,  and  at  great  personal  sacrilices,  he 
has  done  more  than  ony  other  man  since  tlie  close  of  the 
Itebellion  to  protect  the  interests  and  maintain  the  rights 
of  the  people  of  the  country. 

But  the  strength  of  the  view  we  entertain  of  the  mean- 
ing aud  sc.ipe  of  the  Tenure  of  Ofiice  act  is  nowhere  more 
satiBfactorilv  demonstrated  than  in  the  inconsistencies  of 
the  argnnient  which  has  been  presented  by  the  learned 
counsel  for  the  respondent  in  support  of  the  President's 
poeitiona.    Ue  says,  speaking  of  the  first  section  of  the  act 
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regulating  the  tenure  of  certain  civil  offices:— "Here  is  a 
eecfi'in,  tlieu,  the  hodv  of  which  applies  to  all  civil  otiicers, 
aB  well  to  those  theu  in  oRice  as  to  those  who  should  there- 
after be  appointed.  Tlie  body  of  this  sectiou  contains  a 
a  declaration  tliat  every  such  ollicer  'is,'  that  is,  if  he  is 
now  in  ortice,  and  'shall  be,'  that  is,  if  he  eh-.dl  hereafter 
be  appointed  to  office,  entitled  to  hold  until  a  successor 
IB  appoint!  d  and  qualitied  in  his  place,  'i'iiis  is  the  body 
of  the  sectiun."  This  language  of  tlie  eminent  counsel  is 
not  oiilv  an  admission,  but  it  is  a  declaration  that  the  Sec- 
retary for  the  IX-ji.artment  of  War,  being  a  civil  ollicer,  aa 
is  elsewhere  aduutted  in  the  argument  of  the  counsel  for 
the  respondent,  is  included  in  and  covered  and  con- 
trolled bv  the  language  of  the  body  of  this  section. 
It  is  a  further  admisoion  that  in  the  absence  of  the 
proviso,  the  po«er  of  the  President  over  the  Secre- 
tary tor  the  JJepartment  of  War  would  corresjiond 
exactly  to  his  power  over  any  other  civil  oflicer, 
vhich  would  be  merely  tlie  power  to  nominate  a  successor, 
whose  continuation  by  the  Senate,  and  appointuicut, 
would  work  the  removal  of  the  person  in  oltice.  When 
the  counsel  for  the  respondent,  proccecding  in  his  argu- 
ment, enters  upon  an  examination  of  the  proviso,  he  main- 
tains that  the  language  of  that  proviso  does  not  include 
the  Secretary  for  the  Department  of  War.  If  he  is  not  in- 
cluded in  the  language  of  the  proviso,  then,  upon  the  ad- 
mission of  the  counsel,  he  is  included  in  the  body  of  the 
bill,  so  that  for  the  purposes  or  this  investigation  and  trial 
it  is  wholly  immaterial  whether  the  proviso  applies  to  l.im 
or  not.  It  the  proviso  does  not  applv  to  the  Secretary  for 
the  Liepartnient  of  War,  then  he  holds  his  office,  as  in  the 
body  ot  the  sx'ction  expressed,  until  removed  therefrom  by 
and  with  the  advice  and  consent  of  the  Senate.  If  he  is 
covered  by  the  language  of  the  proviso,  then  a  limitation 
is  fixed  to  his  otiice,  to  wit:— That  it  is  to  expire  one 
month  after  the  close  of  the  term  of  the  President  by 
■vj^houi  he  has  been  appointed,  subject,  however,  to  pre- 
vious removal  by  and  with  the  advice  and  connent  of  the 
Senate. 

I  have  already  considered  the  question  of  intent  on  the 
part  of  the  President  and  maintained  that  in  the  willful 
violation  of  the  law  he  discloses  a  criminal  intent  which 
cannot  be  controlled  or  qualified  by  any  testimony  on  the 
part  of  the  respondent. 

The  counsel  for  the  respondent,  however,  has  dwelt  bo 
much  at  length  on  the  question  of  intent,  and  such  efforts 
have  been  made  during  the  trial  to  introduce  testimony 
upon  this  point,  that  I  am  justified  in  recurring  to  it  for  a 
brief  consideration  of  the  arguments  and  views  bearing 
upon  and  relating  to  that  question.  If  a  law  passed  by 
Congress  be  equivocal  or  ambiiiuous  in  its  terms,  the  E.xe- 
cutive,  being  called  upon  to  administer  it,  may  apply  his 
own  best  judgment  to  the  dilhculties  before  him,  or 
he  may  seek  counsel  from  his  official  qdTisers  or 
other  proper  pensons;  and  acting  thereupon,  with- 
out evil  intent  or  purpose,  he  would  be  fully 
iustified,  and  upon  no  principle  of  right  could  be 
be  held  to  answer  .as  for  a  misdemeanor  in  olfice.  But  that 
is  not  this  case.  The  question  considered  by  Mr.  .Johnson 
did  not  relate  to  the  meaning  of  the  Tenure  of  Office  act. 
He  understood  perfectly  well  the  intention  of  Congress, 
and  he  admitted  in  his  veto  message  that  the  intention 
was  expressed  with  sufficient  clearness  to  enable  him  to 
comprehend  and  state  it.  In  his  veto  message  of  the  2d  of 
March,  1867,  afcer  quoting  the  first  section  of  the  bill  to  re- 
gulate the  tenure  of  certain  civil  offices,  he  says:- 

"In  effect  the  bill  provides  that  the  PresidiiUt  shall  not 
remove  from  their  places  atlv  civil  oMcers  whose  terms  of 
eervice  are  not  limited  by  law  without  the  advice  and  con- 
Bent  of  the  Senate  of  the  United  states.  The  bill,  in  this 
respect,  conflicts,  in  my  judgment,  with  the  Constitution 
of  the  Inited  States." 

,Hi8  statement  of  the  meaning  of  the  bill  relates  to  all 
civil  officers,  to  the  members  of  his  Cabinet  as  well  as  to 
others,  and  is  a  declaration  that,  under  that  bill  if  it  be- 
came a  law,  none  ot  these  officers  could  be  removed  with- 
out the  advice  and  consent  of  the  Senate.  He  was,  there- 
tore,  in  no  doubt  as  to  the  intention  of  Congress  as  ex- 
pressed in  the  bill  submitted  to  him  for  his  consideration, 
ana  which  afterwards  became  the  law  of  the  land.  He 
eaid  to  the  Senate,  "If  you  pass  this  bill  I  cannot  remove 
the  members  of  my  Cabinet."  The  Senate  and  House  in 
effect  said,  \Ve  do  so  intend,"  and  passed  the  bill  by  a 
two-thirds  majority.  v  i^^  uj  » 

There  was  then  no  misunderstanding  as  to  the  meaning 
or  intention  of  the  act.  His  offense,  then,  is  not  that  upon 
an  examination  ot  the  statute  he  misunderstood  its  mean- 
ing and  acted  upon  a  raismterpretation  of  its  true  import, 
but  that  understanding  Its  meaning  precisely  as  it  is  under- 
stood by  the  Congress  that  passed  the  law;  precisely  as  it 
IS  understood  by  the  House  of  Kepresentativcs  to-day  •  pre- 
Si,'^  i'„^?T,"  "  presented  in  the  articles  of  impeachment, 
and  by  the  managers  before  this  Senate,  he,  upon  his  own 
oP.inion  that  the  same  was  unconstitution.al,  deliberatel' 


the'Constitution,  or  by  any  law.  trenter  iX  anyYchem'eB 
or  plans  for  the  purpose  ot^  testing  the  validity  .ythefi"  I 
of  the  country,  either  J  udUially  or  otherwise.    Every  law 


Nor  is  it  any  answer  to  say,  as  is  suggested  by  the  counr 
Bel  for  the  respondent,  that  "■  there  never  could  be  a  judfc 
cial  decision  that  a  law  is  unconstitutional,  iuasnmch  as  ii 
is  only  by  disregarding  a  law  that  any  question  can  bo 
raised  judicially  under  it."  If  tliis  be  true,  it  is  no  misfop. 
tune.  But  the  opposite  theory,  that  it  is  the  duty  or  tha 
right  of  the  President  to  disregard  a  law  for  tlie  purpose 
of  ascertaining  judicially  whether  he  has  a  right  to  violaflS 
a  law  is  abhorrent  to  ever}' just  principle  of  government 
and  dangerous  to  the  highest  degree  to  the  existence  oi 
free  institutions. 

But  hia  alleged  purpose  to  test  the  law  in  the  courts  la 
shown  to  be  a  pretext  merely.  Upon  this  theory  of  his 
rights,  he  could  have  instituted  proceediugs  bv  fuforrao 
tion  in  the  nature  of  a  <juo  ivarranto  against  Mr.  Stanton 
on  the  13th  of  January,  1868.  More  than  three  mouths 
have  passed,  and  he  has  done  nothing  whatever.  Wueu 
bj'  Mr.  Stanton's  action  Lorenzo  Thomas  was  under  anesk 
and  proceediugs  were  instituted  which  might  have  tested 
the  legality  of  the  tenure  of  office  act,  Mr.  Cox,  tlie  Presi- 
dent's special  counsel,  moved  to  have  the  proceedings  di* 
missed,  although  Thomas  was  at  large  upon  his  own  m«- 
cognizauce.  Can  anybody  believe  that  it  was  Mr.  Johnson's 
purpose  to  test  the  act  in  the  courts  ?  But  the  respoudeir.'s 
insincerity,  his  duplicity,  is  shown  by  the  statement  whicli 
he  made  to  Gen.  Sherm.an  in  January  last.  Sherman  sayet 

"I  asked  him  why  lawyers  could  not  make  a  case,  and 
not  bring  me,  or  any  oflicer,  into  the  controversy?  His 
answer  was  'that  it  was  found  impossible,  or  a  case  could 
not  be  made  up ;'  'but,'  said  he,  'if  we  can  bring  the  case  to 
the  courts,  it  would  not  stand  half  an  hour."  "  He  no  w  saya 
his  object  was  to  test  the  case  in  the  courts.  To  Sherman 
he  declares  that  a  case  could  not  be  made  up,  but  if  one 
could  be  m.ade  up  the  law  would  not  stand  half  an  hour. 
When  a  case  was  made  up  which  might  have  tested  tho 
law,  he  makes  haste  to  get  it  dismissed.  Did  ever  aud-v 
city  and  dupUcity  more  clearly  appear  in  the  excuses  of  a 
Cl*imiu,al? 

This  brief  argument  upon  the  question  of  intent  seems  to 
me  conclusive,  but  I  shall  incidentally  refer  to  the  evidence 
on  this  poiut  in  the  further  progress  of  my  remarks. 

The  House  of  Kepresentatives  does  not  demand  the  con- 
viction of  Andrew  Johnson  unless  he  is  guilty  in  the  man- 
ner charged  in  the  articles  of  impeachuieut ;  nor  does  tha 
House  e.xpect  the  managers  to  seek  a  conviction  except 
upon  the  law  and  facts  considered  with  judicial  inipar- 
tialit3'.  But  I  am  obliged  to  declare  that  I  have  no  capar 
city  to  understand  those  processes  of  the  human  mind  by 
which  this  tribunal,  or  any  member  of  this  tribunal,  can 
doubt,  can  entertain  a  reasonable  doubt,  that  Audre\v 
Johnson  is  guilty  of  high  misdemeanor  in  oilice,  aa 
charged  iu  each  of  the  first  three  articles  exhibited  agaiQiS 
him  by  the  House  of  Kepresentatives. 

We  have  charged  and  proved  that  Andrew  Johnson, 
President  of  the  United  States,  issued  an  order, in  writing, 
for  the  removal  of  Edwin  M.  Stanton  from  the  othce  oi 
Secretary  for  the  Department  of  War  while  the  Senate  of 
the  United  States  was  in  sessi'iu,  and  without  the  advice 
and  consent  of  the  Senate,  in  violation  of  the  Constituti  u 
of  the  United  States  and  of  his  oath  of  othce,  and  of  the 
provisions  of  an  act  passed  March  2,  1867,  entitled,  "an  act 
regulating  the  tenure  of  cei  tain  civil  dlhces,"  and  that  he 
did  this  with  intent  so  to  do;  and  thereupon,  we  demand 
his  conviction  under  the  lirst  of  the  articles  ot  impeacti- 
ment  exhibited  against  him  by  the  Uouse  of  Kepreeentar 
tives. 

We  have  charged  and  proved  that  Andrew  Johnson. 
President  of  the  United  States,  violated  the  Constitution 
and  his  oath  of  office,  in  issuing  an  oider  for  the  removal 
of  Kdwin  M.  Stanton  from  tho  otttce  of  Secretary  for  .ho 
Department  of  War,  during  the  session  of  the  Senate,  ai.d 
without  the  advice  and  consent  of  the  Senate,  and  tliia 
without  reference  to  the  Tenure  of  Uitice  act;  and  thero- 
upon  we  demand  his  conviction  under  the  first  articles  of 
impeachment  exhibited  against  him  by  tho  Uou-io  of  .It^ 
preaentatives. 

We  have  charged  and  proved  that  Andrew  Johnson, 
President  of  the  United  States,  did  insiie  and  deliver  to  one 
Lorenzo  Thomas,  a  letter  of  authority  in  tvriting,  author- 
izing and  empowering  said  Thomas  to  act  as  Secretary  of 
War  ati  inU'rim,  there  being  no  vacancy  in  said  othce, 
and  this  while  the  Senate  of  the  United  States  was  in  ees>. 
sion,  and  without  the  advice  and  consent  of  tlie  Senate,  in 
violation  of  the  Constitution  of  the  United  States,  of  hia 
Oath  of  office,  and  of  tho  provisions  of  an  act  entitled  "Ah 
act  regulating  the  tenure  of  certain  civil  olfices,"  and  all 
this  with  the  intent  so  to  do ;  and,  thereupon,  we  demand 
hiB  conviction  under  the  second  of  the  article*  of  impeach- 
ment exhibited  against  him  by  the  House  of  ICepreseuta- 
tives. 

_We  have  charged  and  proved  that  Andrew|Johnson,  Pro. 
Bident  of  the  United  States,  in  the  appniutment  of  Lorenzo 
Thomas  to  the  office  of  SecretH;-y  of  War  ad  intA-.riia  acted 
without  authority  of  la>v,  and  in  violation  of  the  Constitiv 
tion  .and  of  his  oath  of  olhce;  and  this  without  reference  fp 
the  Tenure  of  Olhce  act;  and  thereupon  we  demand  hu 
conviction  under  the  third  of  the  articles  of  impeachuieut 
exhibited^against  him  by  the  House  of  Kepresentatives. 

At  four  o'clock  Mr.  Boutwell,  at  the  suggestion  of  Mit 
CONKLING,  yielded  to  a  motion  to  adjourn  tlie  court  stals 
ing  that  he  vvoidd  occupy  about  an  hour  and  a  half  to-lhor' 
row,  and  according'  the  court  adjourned. 


the  country  to  attempt  by  any  process  to  annu'l,  set  asido. 
or  defeat  the  laws  which  by  hia  oath  ho  is  bound  to  exe- 
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The  Senate  reassembled  at  11  o'clock,  and  ihe  court 
■was  opened  in  the  usnal  form. 
Mr.  GRIMES  submitted  the  following:— 
Ordered,  That  hereaftei-  the  hour  for  the  meetine 
of  the  Senate,  Bitliut;  on  the  trial  of  the  impeach- 
meut  of  Andrew  Johnson,  President  of  the  United 
States,  shall  be  12  o'clock  meridian  each  day,  except 
Sunday. 

Mr.  SUMMER  and  several  others  objected,  and  the 
order  WX9  laid  oyer. 

At  11-20  o'clock  Mr.  BOUT  WELL  resumed  his  ad- 
address. 

'J  lic^  learned  coiinpcl  for  the  respondent  seems  to  have 
invnlvid  hiMi.''clf  hi  eome  dillicidty  coucerning  the  articles 
ivliich  lie  tenud  the  cniiHpiracv  articles,  being  articles  torn-, 
five,  fix  and  seven.  The  allegations  contained  in  articlcB 
four  mid  eix  are  laid  iiud.T  the  act  of  July  31,  IStil,  known 
as  the  cun.-'piracv  act.  'Ihe  remarks  of  the  learned  coun- 
pcl  Seem  to  iiiiplv  that  articles  live  and  seven  were  not 
based  upon  anv  law  whatever.  In  this  he  greatly  errs. 
An  examination  uf  articles  four  and  live  shows  that  the 
Biibstautive  allegation  is  the  same  in  each  article,  the  dit- 
fereiices  being  that  article  four  charges  the  conspiracy 
with  intent,  hy  intimidation  and  threats,  unlawfidly  to 
hinder  and  prevent  Ediviu  M.  Stanton  from  holding  the 
oftice  of  Secretary  for  the  Department  of  War.  Ihe  per- 
Eous  charged  are  "the  respondent  and  Lorenzo  Thomas. 
A  id  it  is  alleged  that  this  conspiracy,  tor  the  purpose  set 
forth,  was  in  violation  of  the  tjonstitution  of  the  L  uitcd 
States,  and  of  the  provisions  of  an  act  eutitlrd  "An  act  to 
punifh  certain  conspiracies,"  approved  July  31,  ISHl. 

1  he  fifth  article  charges  that  the  respondent  did  unlaw- 
fully conspire  with  one  Lorenzo  Thomas,  and  ivith  other 
persons,  to  prevent  the  execution  of  the  act  entitled  "  An 
act  regulating  the  tenure  of  certain  civil  otHces,"  and  that 
in  pursuance  of  that  eonspiracv,  thev  did  unlawfully  at- 
tempt to  prevent  Edwin  M.  Stanton  from  holding  the  office 
of  Secretary  tor  the  Department  of  War.  It  is  not  al- 
leged in  the  article  that  this  conspiracy  is  against  any  par- 
ticular law,  but  it  is  alleged  that  the  parties  charged  did 
unlawfully  conspire.  It  is  very  well  known  that  cunspira- 
cies  are  of  two  kinds.  Two  or  more  persons  may  conspire 
to  do  a  ta(c/'!(Z  act  by  U7ilai('j'ul  means;  or  two  or  more 
persons  luav  conspire  to  do  an  unlaivftd  .act  by  lawful 
means.  By"  the  common  law  of  England  such  conspi- 
racies have  always  been  indictable  and  punishable  as 
miedeineauor?. 

1  he  State  of  Maryland  was  one  of  the  original  thirteen 
States  of  the  Union,  and  the  common  law  of  England  has 
al.vavs  prevailed  in  that  State,  except  so  (ar  as  it  has 
beeu'inoditied  Ijy  statute.  The  city  of  Washington  was 
originally  within  the  State  of  Maryland,  but  it  was  ceded 
to  the  United  States  under  the  provisions  of  the  Con- 
Btit iition.  By  a  statute  of  the  Lnited  States,  passed  Feb- 
ruary 27,  IfeOl  (Statutes  at  Large,  vol.  2,  p.  103),  it  is  pro- 
vided:— 

"That  thelawBof  the  State  of  Maryland,  as  they  now 
exist,  shall  be  and  continue  in  lorce  in  that  part  ot  the  said 
Listrict  which  was  ceded  by  that  State  to  the  United 
States,  and  by  them  accepted  as  alroesaid." 

By  force  of  this  statute,  although  probably  the  law  v;  ould 
have  been  ti..e  same  without  legislation,  the  Engli,-h  com- 
mon law  of  crimes  prevails  in  the  city  of  Washington.  By 
another  statute,  entitled  "An  act  for  the  punishment  of 
crimes  in  the  District  of  Columbia,"  'Statutes  at  Large, 
vol .  4.  page  450),  approved  March  2, 1831,  special  punish- 
ments are  alhxed  to  various  crimes  enumerated,  when 
committed  In  the  District  of  Columbia.  But  conspiracy  is 
not  tuie  of  the  crimen  mentioned.  The  fifteenth  section  of 
tliat  act  provides:— 

"  I'hat  every  other  felony,  misdemeanor,  or  offense,  not 
provided  for  by  this  act,  may,  and    shall   be    punished   as 
Iieretulore,  except  that  in  :dl  cases  where  whipping  is  part 
or  till-  whole  of  the  puui.-hmeiit,  e.xcept    in    the    cases    of 
.  elaves,  the  court  shall  substitute  there  lor  imprisonment  in 
the  county  jail,  for  a  period  not  exceeding  six  months." 
And  the  sixteenth  sectiun  declares  :— 
"1  hat  all  deliuitious  and  descriptions  of  crimes,  all  fines, 
forfeitures,  and  incapacities,  the  restitution  of  property, 
or  the  pavment  uf  the  value  thereof,  and  every  ether  mat- 
ter nut  provided  for  in  this  act,  be  and  the  same  shall   re- 
main as  heretofore." 

I  here  can  then  be  no  doubt  that,  under  the  English  com- 
mon law  of  crimes,  sanctioned  and  continued  by  the  sta- 
tutes id  the  United  States  in  tlu'  District  of  Columhi:u,  the 
fifth  and  seventh  articles  set  forth  otfenses  which  are  pun- 
ishable as  misdemeanors  by  the  laws  ot  the  District. 

Article  sixth  is  laid  under  the  statute  of  1861,  and  charges 
that  ihe  respondent  did  unlawfully  conspire  with  Lorenzo 
Thomas,  by  force  to  seize,  t:ike  and  possess  the  property 
of  the  United  States  in  the  Department  of  W:ir.  and  this 
with  intent  to  violate  and  disregard  the  act  entitled  ".\n 
Oct  regulating  the  tenure  of  certain  civil  ollices."  The  words 
used  in  the  Conspiracy  act  of  1861  leave  room  for  argument 
upon  the  point  raised  by  the  learned  counsel  for  the 
respondent.  1  admit  that  the  District  of  Columbia  Is  not 
included  by  speeihc  designation,  but  the  reasons  for  the 
law  and  the  natural  interpretation  of  the  language  justify 
the  view  that  the  act  applies  to  the  District.  I  Eliall  refer 
to  a  single  authority  upon  that  point. 


The  Internal  duties  act  of  August  2,  1813,  (Stat.,  vol.  3, 
p  82)  subjects,  in  express  terms,  the  "several  Ten  itorii-s  of 
the  United  States  and  the  District  of  Columbia,"  to  the 
payment  of  taxes  imposed;  upon  uhich  the  i|Ue-tion  aro.-e 
u  hether  Congress  has  power  to  impose  a  direct  tax  on  tho 
District  of  Columbia,  in  view  of  the  fact  that  bv  the  Cou- 
stitution  "repre.-entation  and  direct  taxes  shall  be  appor- 
tioned .among  the  several  states  «hich  may  be  luel  .tkd 
within  the  Union,  acci^rding  to  their  respective  numbers.' 
In  the  case  of  Lougliborough  v.-^.  Blake,  tlie  Supreme 
Court  of  the  United  States  unanimously  decid<-d,  in  a 
brief  but  \s  cU  ^\rittcn  opinion  by  Chief  Justice  M.ir.-ball, 
that  although  the  language  of  the  Constitution  ap.  a- 
rentlv  excepts  the  Distiict  of  Columbia  from  tho  iiopo.d- 
tion  of  direct  taxes,  yet  the  re:ison  of  the  thing  req,.  rcB 
us  to  consider  the  District  as  being  comprehended,  in  tiej 
respect  within  the  intention  of  the  Constitution.  (LoJgli. 
V3.  Blake,  5  Wheaton,  p.  317.  ^   .  ,     .      , 

The  reasoning  of  tlie  Supreme  Court  and  its  concbmon  ' 
in  this  case  were  satisfactory  to  the  bar  and  the  coui  try, 
and  no  person  has  deemed  it  worth  while  to  raise  the 
question  anew  under  the  direct  tax  act  ot  Augusts,  l-;dl 
(Sts.  -xii.,  296),  which  also  comprehends  the  Territories  and 
the  Distiict  of  Columbia. 

But  the  logical  rules  of  construction  applicable  to  an  act 
ol  Congress  are  the  same  as  tho.-e  applicable  to  the  Con- 
stitution. An  act  of  Congress  and  the  Constitution  ajo 
both  Laws,  nothing  more,  nothing  less,  except  that  the  lat- 
ter is  of  superior  authority.  And,  if  in  the  construction  of, 
the  Constitution,  it  may  be  eatistactorily  maintained  tli.it 
the  District  of  Columbia  is  to  be  deemed,  because  ol  tlie 
reason  of  things,  to  he  comprehended  by  a  provision  of  tluj 
Constitution,  which  in  u  ords,  and  in  their  superficial  cou- 
Btruction,  excludes  it,  must  not  the  same  rule  of  conotr. lo- 
tion produce  the  same  result  in  the  determination  of  tho 
legal  intent  and  import  of  an  act  of  Cousress,  when  an  o.b- 
BCiirity  exists  in  the  latter  for  the  same  cause? 

'Ihe  seventh  article  is  laid  upon  the  common  law,  and 
charges  substanti.dlv  the  same  otfentes  as  those  charged 
in  the  sixth  article.  The  resilt,  then,  is  that  the  litth  and 
seventh  articles,  which  are  b.ised  upon  the  common  law» 
set  forth  substantially  the  same  ofienses  which  are  set 
forth  in  the  fourth  and  sixth  articles,  which  are  laid  \ipon. 
the  statute  of  Julv  31,  lb61 ;  and  as  there  can  be  no  doubt 
of  the  validity  of  the  fifth  and  seventh  articles,  it  is  prac- 
tically iiiima"terial  wlietlier  the  suggestion  made  by  tho- 
counsel  for  the  respondent,  that  the  conspiracy  act  of  18(3. 
does  not  include  the  District  of  Columbia,  as  a  valid  ob- 
jection or  not.  Not  doubting  that  the  Senate  will  find  th.xt 
the  charge  of  conspiracy  is  Eiithciently  laid  under  exi^tillg 
laws,  I  proceed  to  an  examination  of  the  evidence  by 
which  the  charge  is  supported. 

It  should  always  be  borne  in  mind  that  the  evidence  fn. 
proof  of  conspiracy  will  generally,  from  the  nature  of  the 
crime,  lie  circumstantial ;  and  tlifs  case  in  this  particular  is 
no  exception  to  the  usual  experience  in  crimLnal  trials.  We 
find,  in  the  first  place,  if  the  allegations  in  the  iirst,  seond 
and  third  articles  have  been  established,  that  the  President 
was  engaged  in  an  unlawful  act.  If  we  find  Loreii/-0 
Thomas  or  any  other  person  co-operating,  with  him  upon 
an  agreement  or  an  Huderstandiug,  or  an  as.sent  on  tiia 
part  of  such  other  person  to  the  prosecution  of  such  lui- 
lawful  und-rtakiug,  an  actual  conspiracy  is  proved.  '1  ho 
exi.-tence  of  the  con.-piracy  being  eatabliahcd,  it  is  th.jil. 
comiietent  to  introduce  the  statements  of  the  parties  to  t  hp 
conspiracy,  made  and  done  while  the  conspiracy  was  pemi- 
iug,  and  ill  furtinrance  of  the  design  ;.  and  it  is  upon  this 
giOUiid  ihit  testimony  has  b.en  offered  and  received  of 
the  declarations  made  by  Lorenzo  Thomas,  one  of  the 
parties  to  the  eonspiracv,  subfCtiueut.  to  the  IStli  d-iy 
of  January,  18S8,  or  perhaps  the  L;th  of  January,  1>68,  V.\b 
(lav  on  vvliichhe  was  rertored  to  the  ollice  of  Adjutant. 
Gener  il  of  the  Army  of  the  United  States  by  the  action  of 
tue  i'le-iident,  and  which  appears  to  have  been  an  iniiiU 
proceeding  on  his  part  lor  the  purpose  of  accomplishing  hia 
uidawtul  design -the  removal  of  Mr.  Stanton  from  tna 
oflice  of  the  tecretary  for  the  Department  of  War.  Tho 
eviilence  of  agreement  between  the  respondent  and 
Thomas  is  found  in  the  order  of  the  2l8t  of  lebuary,  1S63^ 
appointing  'Thomas,  and  in  the  couversation  which  tooa 
place  at  the  time  the  order  ivaa  placed  in  I'homas'  haiuli 
Tue  couu-sel  for  the  respondent  at  this  point  was  invol .  cd 
in  a  very  serioui!  dithcuity.  If  he  had  admitted 
(which  he  took  care  not  to  do)  that  the  order  « aa 
a  military  one,  he  saw  tliat  his  client  would  be  involved  In 
the  crime  of  li.aving  issued  a  military  order  wliieh  did  iiyt 
pass  through  the  Gene:  al  of  the  Army,  and  thus  would  Iw 
liable  to  impeachment  and  removal  from  oltice  for  iiio 
crime  of  viola  iii^  the  law  of  the  2d  of  March,  1867,  enti- 
tled "  an  act  making  appropriations  for  the  support  of  the 
army  for  the  fiscal  year  ending  June  30,  18t>8,  and  for  other 
purposes."  If  he  luid  declared  that  it  was  not  a  military 
order,  then  the  transaction  confessedly  was  in  the  nature 
of  an  agreement  between  the  I're.-ident  and  Lorenzo 
Thomas:  and  if  the  act  contemplated  by  that  agreement 
was  an  unlawful  act,  or  if  the  act  wore  lawful,  and  tlw 
means  employed  for  accomplishing  it  were  unlaw  fill,  then 
clearly  tho  charge  of  conspiracy  would  be  maintaiiied. 
lleiice  he  was  careful  to  say,  in  denying  that  the  order  u  ag 
a  military  order,  that  it  nevertheless  "invoked  that  spiril 
of  military  obedience  which  constitutes  the  strength  ot  liio 
service." 

And,  further,  he  says  of  Thomas,  that  ae  a  faithful  Ad- 
jutant-General of  the  .\rmy  of  the  United  States,  iuieiv 
ested  personallv,  professionally,  and  patrioticallv  to  have 
the  office  of  Secretary  of  the  Dpartment  of  War  pea- 
formed  in  a  temporary  vacancy,  was  it  not  hi-i  dotv  to 
accept  the  appointment  unless  he  knew  that  it  was  unlaw. 
ful  to  accept  \\,1    The  admissiooa  &nd  statements  of  tua 
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aiiiilitary  tiibimal.  r,f  thp  character  of  the  paper 

?}ifti;"riglriufo?th^iUesal  nat„re  of  the  br.mue.Bm 
uhich  they  «  ere  engjiged  ^^     ^  ^-aseneaKed  in  an 

„n' a^^^K;i^}nSert^l^^s;il^^  MYUen^Pt  to^^^^ 

SS£ft'^;^P|o5i|j.ii=S^S^^ 

xW^idiThc^  pur,^o"e"^'as  to 'be  a'c^ompli.hed  may  be  more 
^"J^r-i?^^^^^  of  the  Pr..dent  in^hie  m^  the 

f:V:i's  of  the  b  U  regulaUiig  th.^  tenure  of  oerf,.ui  civU 
termiiied  upon  his  Buspeneion  "f^d    hna^  luno^a^     rom 


^'^l^  ^;^v^nhSV:^rodu«ion into  ihe  war  bepart- 
nicut  o'f  one  of  his  own  creature?.  _ 

was'framed  appareutlv  in  obedience  to.the  Tenure  of  U  hce 
IcT  He  charged  Mr.  ritanton  with  misconduct  m  oU.ce. 
V  iVich  by  the  act,  had  been  made  a  ground  for  the  suBpou- 
Sun  of  a  civil  officer;  ho  furnished  reasons  and  evidence  of 
n^i  conduct  which,  kn  he  alleged,  had  been  .^^.tistac  ory  to 
li  in  and  he  furnished  such  reasons  and  evidence  «  uhiii 
tucn^y  days  after  tlie  meeting  of  the  Senate  next  f  ollo«ing 

'^Alltriifwa8'"in 'conformity  to  the  statute  of  March  2. 
186;  The  Senate  proceeded  to  consider  the  evidence  and 
reasons  furui  bed  bv  the  Preeident,  and  in  contorra  ty  to 
that  act  passed  a  resolution,  adopted  on  the  laUi  of  .lanu- 
Iry  1868.'^declaring  that  the  reasons  were  Lmsatisfactory  o 
the  Senate,  and  that  Mr.  Stanton  was  restored  to  the 
omce  of  Secret.irv  for  the  Department  of  \Var.  Lp  to 
t  at  time  tliere  had  been  no  official  statement  or  declara- 
tion by  the  President  that  he  liad  not  »«^-d  ">jd;-r  the 
Teuure  of  Office  act;  but  he  now  assumed  that  tliat  act 
h-td  no  binding  force,  and  that  Mr.  Stant..n  was  not  law- 
fully restored  to  the  office  of  Secretary  for  the  Department 

"^Upon  the  adoption  of  the  resolution  by  the  Senate. 
GencralG  ant  at  once  surrendered  the  office  to  Mr  Man- 
ton  This  act  upon  his  part  filled  the  Preside,}  wi  h  in- 
dipnation  both  towards  Coneral  Grant  and  Mr.  Stanton, 
and  from  that  dav  he  seeuis  to  have  been  under  the  in- 
Huence  of  a  settled  and  criminal  purpose  to  destroy  Uenc- 
?al  Grant  and  to  secure  the  removal  pi  Mr.  Stanton. 
Di  ring  the  month  following  the  restoration  of  Mr.  btan- 
ton  0  President  attempted  to  carry  out  his  purpose  by 
v^idoos  and  tortuous  methods.  i>irst.  he  endeavored  to 
Becurc  the  support  of  General  Sherman.  On  two  occasions 
M  is  teetificd  by  General  6herman-on  the  2,th  and  ilst  of 


January,  tendered  him  the  position  of  Secretary  of  War 

"  ^''occurred  verv  naturally  to  General  Sherman  to  in- 
Quire  of  he  President  whether  Mr.  Stanton  would  retire 
^  1  „..ri  .-  fi-niii  the  olliee  •  and  also  to  ask.  the  President 
;'ha?  "was  0  do.  I^^d  wheth^.r  he  «-ould  resort  to  force  if 
M?  Stanton  won  d  not  yield.  The  President.answered, 
"Oh  lew!  1  make  do  objeetion ;  you  present  the  order  and 
he  will  re  -e."  Upon  a  doubt  being  e.xpressed  by  *iene ral 
sherian  the  President  remarked,  "1  know  him  better 
than  voudo;  he  is  co»  ardly."  1  he_^President  knew  Mr. 
StaStou  too  veil  to  entertain  any  such  opinion  ot  his  cour- 
ape  a-  he  gave  in  his  answer  to  General  Sherman ;  the 
secret  of  the  proceeding,  undoubtedly  was  this:- 

Ho  ilp=ired  in  the  tirst  place,  to  induce  General  Sherman 
to^ccept  the  office  of  Secretary  of  War  ad  mtern.i  upon 
the  is'Srince  on  his  part  that  Mr.  Stanton  «ould  retire 
wilHuglvf?Sm  his  position,    trusting   that  when  (ieueral 

i!^?^v?:?^nyi5^^::iii'^.M';^v;:!i;:j^f:'ei|eJ 

weU  knew  that  if  Gen.  ral  Sherman  accepted  the  office  of 
Skl^t-tir^^Ji^h  l^irfp  ^^^^^fj^ 

"'oufingthrperi'od  from  the  13th  day  of  Janjmry  to  the 
21^t  f  Februarj  he  made  an  atteiupt  Jo  e""«' *^«°?^*1 
(■,^orce   H  Thomas   in  the  same  uulawtul    und>-rtaklng. 

ar  IV  and  that  he  has  met  with  disappointment  in  each 
ca"e     Under  these    circumstances  ,  nothing   remained  for 

ES^i?ila^r^,ri^^ra^^as^^^-^nSX5-^!*g 

S£^,lS1I^;e^ithi:^::in^Jis'S;f^i^ei^S^ 
he  sought  the  assistance  and  aid  of  Lorenzo  Thomas 

Q  Alides  and  ciaraeteri-tics  of  a  subservient  insirument 

that  the  execution  of  his  purpose  to  seize     \e  >V  ai  Depart- 

frmv^tbr  he  ha"  himself  confessed  substantially  the  truth 
Sf  "ie  statements  made  by  all  the  witnesses  lor  the  prose- 
cution who  have  testified  to  tliat  lact 
'      These  statements  were  made  by  Thomas  on  "r  ,^ftej  th« 

aJecmni' between  the    Pr.sident  and  Thomas  was  con- 

E^^^ai^poi^e^Sif^'S'wi^D^^^^^-t:? 

*'°Tliomas  admits  that  on  the  night  of  the  21st  it  ;vas  Ma 
made  bv  Mr.  Stauton,  which,  aeeoidiu^  to  the  ' V^J    .lonj. 
The  President  understood  perfectly  wel    ','»    'V'',,^;""^^ 

the  President  cou  d  have  had  no  hoi;o  of  o''';"."»"^-',"  ,,i., 
lion  ot- the  Departiuent  of  V-\;-.l>>  ';;:«;•  .^^  ^"r  abJ  ft  thS 
coincidence  in  the  history  of  this  ca-e  •'  »' -^t  or  am  u 


coincidence  in  the  history  ot  im" /=*-«      ,,  .rview  with  tho 
Bametime.  General  XhomaB  had  an  lutervKW  tMui  luo 
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president,  and  came  to  the  conclutiou  that  it  would  uot  be 
wise  to  resoit  to  force. 

Tlie  I'rc^idcIlt  has  sought  to  ehow  hie  good  intention  by 
the  fact  that,  on  the  22d  or  the  24th  of  February,  he  uoiiu- 
nated  the  Hon.  Thoiuitf  Ewing,  Sr.,  as  Secretary  fur  the 
Department  of  Wsr.  Mr.  Ewiug  is  not  au  unknown  niau. 
He  has  been  »  member  of  the  Senate  and  tlie  head  of  the 
Treasury  Department.  His  abilities  aie  undoubted,  but 
at  the  time  of  liis  nomiuatioa  he  ^^■ae  in  the  fe\enty-niutli 
vear  of  his  age,  and  there  wasuoprooability  that  lie  \yould 
hold  the  ofhce  a  niouieut  ii'Uger  than  his  eeuseof  public 
dutv  reijuired.  It  was  the  old  game  of  the  President  -  the 
olhce  in  the  hands  of  his  on  n  tool,  or  in  the  hands  ot  a  man 
who  i\ould  gladlv  vacate  it  at  any  moment.  'Ibis  waa 
the  nccesfity  of  his  petition,  and  throws  liglit  upon  that 
p:iitof  his  crime  which  is  set  forth  in  the  eleventh  ar- 
ticle. ,         .        ,  ^, 

Fur,  in  fact,  hia  crime  is  one— the  eubvereion  of  tne  go- 
vernment. From  the  nature  of  the  case  we  are  compelled 
to  deal  with  minor  act*  of  criminality  by  which  he  hoped 
tc  centunimate  this  greatest  of  ciimes. 

In  obedience  to  this  necessity  he  appointed  Grant, 
hoping  to  use  him  and  his  influence  «ith  the  army,  and 
failing  in  this,  to  get  posaestion  of  the  place  aud  till  it  \\i  Ji 
one  of  his  own  satellites;  toiled  aud  disappointed  in  tliis 
Bchenie,  he  sought  to  use,  first.  General  Sbermen,  then 
(ieneral  George  H.  Thoiuas,  then  Hon.  Thoma-'  En  iug, 
Sr.,  knowing  that  neither  of  these  gentlemen  would  retain 
the  otiice  for  any  length  of  time.  There  \\  ere  lueti  in  the 
country  who  would  have  accepted  the  oliice  aud  continued 
in  it,  and  obeyed  tlie  Constitution  and  the  law  s.  Has  he 
named  any  such  person'/  Has  he  eugfetted  any  such  per- 
son? His  appoinlments  and  suggestions  of  appointujent 
have  been  of  two  sorts— honorable  men,  \\  lio  would  uot  con- 
tinue in  the  oii:ee,  or  dishonorable,  worthless  men,  who 
were  nut  fit  to  hold  the  ollice. 

'Ihe  name  of  Geiu  ral  Cox,  of  Ohio,  was  named  in  the 
publjc  journals;  it  was  mentioned,  probable,  to  the  I're-i- 
dent.  Did  it  meet  with  favor?  Did  he  send  hie  name  to 
the  Senate?    No. 

General  Cox,  if  he  had  accepted  the  ofiice  at  all,  would 
have  done  so  with  the  expectation  of  holding  it  till  .March, 
1809,  and  with  the  purpose  ot  e.\ecuiiug  the  duties  of  the 
trust  aecordiug  to  the  laws  aud  the  Constitution.  Tlicse 
were  purposes  v  holly  inconsistent  witli  the  President's 
Bchemes  of  usi  rpation.  But  is  it  to  be  presumed  or 
imagined  that  w  hen  the  i'l-esideiit  issued  his  older  for  the 
removal  of  Stanton,  and  his  letter  of  authority  to  Lorenzo 
Thomas,  on  the  21st  of  February,  he  liad  any  purpose  of 
appointing  Mi.  Ew  ing  Secretary  of  War?  Certainly  not. 
On  the  afternoon  of  tiie  21ot  he  informa  his  Cabinet  that 
Stanton  is  remuA  ed,  aud  that  Thouias  has  possession  of 
the  otiice.  He  then  so  believed.  Thomas  had  deceived  or 
misled  him.  On  the  22d  inst.  he  had  discovered  that  Stan- 
ton lield  on  to  the  place,  and  that  Emory  could  uot  be  re- 
lied upon  for  force. 

Wliat  w  as  now  his  necessity?  Simply  a  resort  to  his  old 
policy.  He  saw  ttiat  it  was  necessary  to  avoid  impeacli- 
nieiit  if  poa.-ible,  and  also  to  obtain  the  sanction  of  the 
Senate  to  a  nomination  which  would  work  the  removal  of 
Mr.  Stanton,  and  thus  he  would  triumph  over  his  enemies 
and  obtain  condonation  for  liis  crimes  of  the  21st  of  Febru- 
ary. A  well  laid  scheme,  but  destined  to  fail  and  to  furnish 
e\ldence  of  hisowu  guilty  purposo-s.  With  the  office  in 
the  possession  of  Mr.  En  ing.  he  foresaw  that  for  the 
prosecution  of  his  own  plans  the  place  would  always  be 
vacant. 

Thus  has  this  artful  and  criminal  man  pursued  the  great 
purpose  of  his  lite.  Considir  the  other  circumstances.  On 
the  1st  of  September  lact  Gmeral  Emory  was  ajipointed 
to  the  command  of  the  Dipartment  of  Washington.  He 
has  exhibited  such  sterling  lioncsty  and  vigorous  patriot- 
ism in  these  recent  troubles  and  during  the  war,  that  lie 
can  bear  a  reference  to  his  previous  history.  He  was  born 
in  Maryland,  aud  in  the  early  part  of  tlie  war  the  public 
niiud  of  the  North  iiuesfioiied  his  ti<!elit3"  to  the  Inion. 
His  great  service.'^  and  untaniithed  record  during  the  \var 
are  a  complete  defi-nse  against  all  su'^pieioa;  but  it  is  too 
much  to  believe  that  Mr.  Johnson  entertained  the  hope 
that  General  Emori'  might  be  made  au  instrument  of  hie 
ambiti'  n. 

Nobly  haa  General  Emory  undeceived  the  Prcaident, 
and  gained  additional  renown  in  the  country.  In  Gene- 
ral Lorenzo  Tliumas  the  President  w  as  not  deceived.  His 
complicity  in  recrrit  unlawful  proceedings  jiiatities  the 
BUBpicious  entertained  bv  the  country  in  iHfil  and  l8t)3 
toueliiug  his  luvaUy.  Thomas  and  the  Pre^^ideut  are  in 
accord.  In  case  ot  the  acijuittal  of  the  President  th-.-y  are 
to  issue  an  order  to  General  (Jrant  putting  Thunias  in  pos- 
geesion  of  the  reports  of  the  army  to  the  War  Depart- 
ment. 

Is  there  not  in  all  this  evidence  of  the  President's  crinii- 
ual  intention  1'  Is  mt  his  wliolc  cuuifc  marked  by  diirli- 
city.  rieceptiun,  and  fiaud?  "All  thiugs  are  Cdn.^^tiued 
again.-t  the  nroug-duer."  is  tlie  \\ 'se  and  just  maxim  ot 
the  law.  Has  he  nut  trilled  v\  ith  and  deceived  the  Senate '! 
Has  he  not  attempted  to  accomplish  an  unlawful  purpose 
by  dijingenuous,  tortuous,  criminal  means  ? 

His  criminal  intent  is  iu  Ins  w  iliuil  violation  of  the  law, 
and  hie  crimiual  intent  is  moreove''  abundantly  prcjved  bv 
all  the  eircumstam  es  attending  the  viulation  of  the  law. 

His  final  re.-ort  for  safetv  was  to  the  Senate,  pr.-iying  for 
the  connrmation  of  Mr.  Ewing.  Onthe2lFtot  February 
he  hoped  that  Stanton  \rould  yield  willingly,  or  that 
Emory  could  be  used  to  remove  him.  On  the  22d  he  knew 
that  Stanton  was  determined  to  remain,  that  Emory 
would  not  furnish  assistance,  that  it  was  useless  to  appeal 
to  Grant.  He  returns  to  bis  old  plan  of  filliug  the  War 
Otiice  by  the  appointment  of  a  mau  who  would  yield  the 


place  at  any  moment ;  and  now  he  asks  yon  to  accept  as 
his  justiticatiou  an  act  w  hieh  was  the  last  re.-ort  of  a 
criminal  attempting  to  escape  the  judgneut  due  to  hia 
crimes.  I'pon  this  view  ot  the  law  and  the  taets.  we 
demand  a  conviction  of  the  respondent  upon  at  tieles  f  nir, 
five,  six  and  seven  exhibited  against  him  by  the  House  of 
Kepreseutatives. 

The  evidence  introduced  tending  to  show  a  conspiracy 
bet«  een  Johnson  aud  1  homas  to  get  poseessiuu  of  the 
War  Department  tends  also,  couuected  w  ith  other  facts, 
to  shoi.  the  purpose  of  the  i^resident  to  obtain  posse.^.-^ion 
of  theTreasurv  Department.  Bearing  in  mind  his  claim 
that  lie  can  suspend  or  remove  from  othce,  without  the 
advice  aud  consent  of  the  Senate,  any  ci\il  oiiieer.  aud 
bearing  iu  mind  also  that  the  present  Secretary  of  the 
Treasurv  supports  thia  claim,  and  every  obstacle  to  the 
possession  of  tlie  Treasury  Department  is  removed. 

There  is  no  reason  to  tuppuse  the  present  Secretary  of 
the  Treasury  would  not  yield  a  cordial  support  to  any 
scheme  which  Mr.  Johnson  might  undertake;  but  it  the 
Secretary  should  decline  to  co-operate  it  would  only  be 
necessary  for  the  Pre.-ideiit  to  remove  him  from  otiice  and 
place  the  '1  reasury  Department  in  the  hands  of  one  of  his 
own  creatures. 

Upon  the  appointment  of  Thomas  as  Secretary  of  \V  ar 
ad  interi.n,  the  President  caused  notice  to  be  given  thereof 
to  the  Secretary  of  the  Tr.'asury,  accompanied  wiili  the 
direetiun,  under  the  President's  own  hand,  to  that  otiicer 
togo\eru  him.-eif  accordingly.  It  also  proved  that  on  the 
22d  day  of  December  Mr.  Johnson  appointed  Mr.  Cooper, 
wuo  had  been  his  private  secretary  aud  intimate  friend. 
Assistant  Sicretarv  of  tlie  Treasury. 

The  evidence.fuily  sustains  the  statements  made  iu  tha 
opening  argument  of  Manager  Butler,  in  support  of  article 
nine.  The  facts  in  rega'd  to  General  Emory's  interview 
with  the  President  were  then  well  kuon  u  to  the  mana- 
ge] s,  and  the  argument  and  view  presented  iu  the  opening 
Cunt  in  all  that  is  neceseary  to  be  said  upon  that  article. 
It  uiav  be  added,  'aow  ever,  that  although  the  President  ou 
the  22d  had  obtained  from  General  Emory  w  liat  lie  now 
save  w  as  liie  purpose  of  this  interview,  a  know  k-dge  ot  the 
number  and  assignment  ot  truops  in  the  city  of  \\  ashiug- 
ton,  yet  on  the  following  day,  Sunday,  the23d  uf  lei^rnary, 
he  had  an  iuterview  w  ith  Cieueral  W  allace,  apparently  for 
no  otlicr  purpose  than  to  gel  fi'uiu  him  the  same  informa- 
tion ^^hich,  ou  the  precediug  day,  he  had  received  from 
General  Emory.  ,.,,,. 

the  Kaiued  counsel  who  opened  the  case  for  the  Presi- 
dent seems  uot  to  have  eomprihended  the  nature  of  the 
offense  set  lorth  in  the  tenth  article.  His  remarks  upon 
that  article  proceeded  ujiou  the  idea  that  the  lluise  of  Re- 
presentatives arraign  the  I'resideut  for  slandering  or  libel- 
ling the  Congress  of  the  Fnited  States.  No  such  odense  ia 
charged;  nor  is  it  claimed  by  the  managers  that  it  would 
be  possible  for  Mr,  John.-on  or  any  other  percon,  to  libel 
or  slander  the  governnieut.  It  is  for  no  purpose  of  protec- 
tion or  indemnity  of  punishment  that  we  arraign  Mr. 
Johntou  for  words  spoken  iu  \Vashington,  Cleveland  and 
St.  Louis.  We  do  Uot  arraign  him  for  the  words  spoken; 
but  the  charge  in  substance  is,  that  a  man  who  could  utter 
the  words  which,  asia  proven,  were  uttered  by  hiui,  is  un- 
tit  for  t',:e  otiice  he  holds.  We  claim  that  tlie  common  law 
of  crimee,  as  understood  aud  enforced  by  Pailiameut  ia 
cases  of  impeachment,  is  iu  substance  this;— '1  bat  no  per- 
son in  office  shall  do  any  act  contrary  to  the  goud  morals 
of  the  oltice;  and  that,  when  any  otiicer  is  guilty  of  any 
act  contrary  to  the  good  mtirals  ot  the  office  w  hich  he  holds, 
that  act  is  a  misdemeanor  for  the  purpose  of  iiupeachmeut 
and  removal  from  othce. 

Judge  Chase  was  impeached,  and  escaped  conviction  by 
four  votes  only,  for  words  siioken  from  the  bench  of  the 
Circuit  Court,  sitting  in  Ualtimure;  words  which  are  de- 
corous and  reputable  w  hen  compared  w  ith  the  utterances 
of  Ml-.  Juiinson.  Judge  Homphiies  was  couv  icted  and  re- 
moved fioin  otiice  for  v.-orde  spuken,  treasouable  in  char- 
acter, but  not  more  cale.iLted  to  weaken  aud  bring  the 
government  of  the  L  nited  Slates  into  contempt  tluui  were 
the  words  uttend  by  .Mr.  Johnson  in  his  spte.  hof  the 
18th  of  Auguet,  Ibiiri.  Jiidgt;  Humphries  wascon\icted  by 
tile  unanimona  vote  ot  the  Senators,  nineteen  of  w  hum  sit 
on  this  trial.  If  a  magistrate  can  ever  be  guiltv,  for  words 
spoken,  of  an  impeachable  misdemeauor,  there  can  be  no 
doubt  that  Mr.  Johnson  is  so  guilty. 

I  ask  you  to  consider  iu  conij  arisen,  or  in  contrast,  the 
nature  of  the  language  used  by  Chase  llumi  hieys  and 
Johnson,  a?  set  forth  iu  tlie  articles  of  impeachment  pre- 
ferred in  the  several  cases. 

The  eighth  article  iu  the  case  of  Chase,  is  in  these 
words  ;— 

".\ud  whereas,  mutual  respect  and  confidence  between 
the  tjoveinment  of  the  United  States  and  those  of  the  in- 
dividual States,  and  between  the  pe(pi.  le  ;uid  tliu-e  govern- 
ments, respectively,  are  liighly  cuijiliuivc  to  lliat  inblic 
harmony,  without  which  there  can  he  no  publi'-  hapiine  t<, 
3et  the  said  Samuel  Chase,  disregarding  the  do  tic  cai. if  Uig- 
nity  of  his  judicial  character,  did,  at  the  Liicnit  Cuui  t  lor 
the" District  of  Maryland,  held  at  Baltimore,  in  the  uionth 
of  iMay,  1803,  pervert  hia  othcial  right  and  dutv  to 
address  the  Grand  Jury  then  aud  there  assembled, 
on  matters  coming  within  the  province  of  the  said 
jury,  for  the  purpose  of  deli\cring  to  the  said  tiiand 
•  lull  an  intemperate  and  inflammatory  harrangoi .  w  ith 
intent  to  excite  the  fears  and  resentment  ot  the  smd  Lirajid 
Jury,  and  of  the  good  people  of  .Maryland,  again-t  iluir 
State  government  aud  (Jonstitution,  a  conduct  hi^ldv  ci-n- 
surable  iu  any,  but  peculiarly  indecent  aud  uiibreomiug 
in  a  judge  ot  "the  Supreme  Ijourt  of  the  United  States; 
and.  moreover,  that  the  said  Samuel  Chase,  then  aud 
tuerc,  under  pre  tense  of  exercising   his  judici.d   right  to 
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addr.!.?  the  paid  gland  jury  as  aforesaid,  did,  in  a  manner 

hidilv  iiiiu  ;iirantablu.  endeavor  to  excite  th.-  oclimn  ot 
tic  x:M  I  '.riuid  Jiirv,  and  of  the  good  reoiile  ot  Maryhmd, 
aLMiiiHt  tiie  (;overnmeiit  of  the  Luited  ritatep,  by  deliver- 
in"  opinions  which,  even  if  tlie  judiciary  \verc_couipetent 
to'iheii-  expression,  on  a  suitable  occasion  and  ma  proper 
niiiiin.r.  u-,-re,  at  that  time,  and  as  rtehvered  by  him, 
liislilv  indtceiit,  exti-a-judicial.  and  tending  to  prostitjite 
the  '  itih  iiuiioial  character  with  u  liicli  he  was  invested  to 
the  l.u-  iMii  po-e  ..f  an  .lection.'eniis;  imrtisan. 

Jlie  first  article  apaiiut  llnmplireys  ;vas  as  fonowe:- 
"I  li  it   reaardlespof  liis  duties  as  a  citizen  of  the  Inited 
State-,  and  unmindful  of  the  duties  of  his   said olhce,  and 
in  ^  iolaiion  of  the  sacred  obligation  of  his  olhcial  oath,     " 
adi.iinister  justice  without  respect  to  persons.     ■ 
fullv  and  impartially   dischar' '     * 


and    aith- 

11   th"e  duties  incumbent 

Lnit.'d 


urmi  him  as  Judge  of  the  District  Court  of  the  Lnit.-d 
S-tati-forthe  several  di-tricts  of  the  State  of  leuiiessee. 
aaree-ihle  to  the  (  nn-titution  and  laws  of  the  Lnited 
St'.te'' '  the  said  Wi-t  II.  Ilnmplirevs.  then  being  a  citi- 
zen of  tlie  I'niti  d  St>t'■^,  and  owing  allegiance  thereto, 
and  then  and  there  being  Judge  of  the  District  Court  ot 
the  Tiiited  States  for  the  sev.Tal  districts  of  said  State,  at 
a  public  nieetins;,  on  the  dav  and  year  last  aforesaid,  held 
in  said  city  of  Nashvslle,  and  in  the  hearing  ol  divers  per- 
sons rluu  and  there  present,  did  endeavor,  bv  public 
speech,  to  incite  revolt  and  rebellion  witliin  said  State 
against  the  Constitution  iand  tJovcrnment  of  the  I  nited 
States,  and  did  then  and  there  publicly  declare  that  it  was 
therishtot  the  people  i^fsaid  State,  by  an  ordinance  ot 
Secesr-ion,  to  absolve  themselves  Iroin  all  allegiance  to 
the  Government  of  the  United  States,  the  Constitution 
and  laws  thereof."  .  ,  .    ^i  • 

The  offense  with  which  Humphreys  is  charged  m  thii 
article  w.as  committed  on  the  29th  of  December.  IStiO., be- 
fore the  fall  of  Sumter,  and  when  only  one  St.ate  had 
passed  an  ordinance  of  secession.  The  declaration  was 
merely  a  declaration  in  a  public  speech  that  the  State  of 
Tennessee  had  the  right  to  secede  from  the  L  nion. 

The  President,  in  his  speech  of  the  18lh  of  August,  1866, 
at  Washington,  says:—  ^     r  .., 

"We  have  witnessed  m  one  department  ot  the  govern- 
ment every  effort,  as  it  were,  to  prevent  the  restoration  of 
peace,  harmonv  and  union;  we  have  seen,  as  it  were, 
banging  upon  tFie  \erge  of  the  government,  .as  it  were,  a 
body  ealliiig  or  assuming  to  be  the  ContTcss  of  the  Lnited 
States,  when  it  was  but  a  Cuiigress  of  a  part  of  the  States ; 
we  have  seen  Congress  assumiEig  to  be  for  the  Union  v,  hen 
everv  step  they  took  was  to  perpetuate  dissolution,  and 
make  disBohaion  permanent.  We  have  seen  every  step 
tiiat  has  been  taken,  instead  of  bringing  about  reconcilia- 
tion and  harmonv,  has  been  legi-lati  in  that  took  ihe 
character  of  penalties,  retaliation  and  revenge.  'Ihis  has 
been  the  course:  this  has  been  the  policy  of  one  depart- 
ment of  vour  government." 

1  hese  words  have  been  repeated  so  frequently,  and  the 
public  ear  is  eo  much  accustomed  to  them,  that  they  have 
apparently  lost  their  inliuence  upon  the  public  mind.  IJut 
it  should  be  ob-erved  tii;it  the?e  words,  as  has  been  proved 
by  the  cxin-i  ionco  of  two  vears,  were  but  the  expression  of 
a  fixed  piirpo-e  of  ihe  I're.-idcnt.  His  design  was  to  im- 
pair, to  undermine,  and,  if  possible,  to  destroy  the  influ- 
ence of  Congress  in  the  countiy.  Having  accomplished 
this  result,  the  w  av  would  tlien  have  been  open  to  him  tor 
the  prosecution  of  his  criminal  design  to  reconstruct  the 
government  in  the  interest  of  the  Itebels.  and,  through  his 
influence  with  them,  to  secure  his  own  cl-ction  to  the 
Presidency  in  1868.  It  must,  however,  be  aippareut  that 
the  words  in  the  speech  of  Mr.  Johnson  are  of  graver  im- 
port than  the  words  which  were  spoken  by  Judge  Chase 
to  the  Grand  Jury  at  Baltimore,  or  Ihoie  uttered  by  Judge 
Humphreys  to  the  people  of  Tennes.-iee. 

And  yet  the  latter  was  convicted  by  a  unanimous  vote 
of  this  Senate ;  and  the  former  escaped  conviction  by  four 
votes  only.  Ihese  words  are  of  graver  import,  not  meiely 
in  the  ciicunistance  that  they  assail  a  department  of  the 
government,  but  in  the  circuinstam  e  that  they  were  ut- 
tered by  the  Pressdent  of  the  United  States  in  the  Execu- 
tive Jiansion,  and  in  his  capacity  as  President  Oi'  the 
United  Slates,  \\  hen  receiviniT  the  congratulations  and 
8up)iort  of  ;i  porth.n  (if  flie  pei.)  Ic  ol  the  country,  tendered 
to  him  in  bis  ollice  as  Chief  Ma;;iftrate.  Judge  Chase,  al- 
though a  high  olhcer  of  the  government,  was  without  po- 
litical inrhience  and  without  patrnuaire;  his  personal  and 
otneial  lelations  were  limited,  and  his  remarks  iveread- 
drissed  to  the  grand  jury  of  a  judicial  district  of  the  coun- 
try merely. 

Judge  HuniphreyB  was  comparatively  unknown;  and 
although  his  words  were  calculated  to  excite  the  citizens 
of  Tennessee,  and  induce  them  to  engage  in  unconstitu- 
tional undertakings,  his  intiueuce  was  limited  measurably 
to  the  people  of  that  State. 

Mr.  Johnson  addressed  the  whole  country ;  and  holding 
in  his  hands  the  immense  patronage  and  intluence  belong- 
ing to  the  oflice  of  Piesidcnt.  he  was  able  to  give  practical 
ettect  to  the  declarations  he  then  made. 

Moreover,  in  the  ease  of  Judge  Cha.-e,  as  is  stated  by  Mr. 
D:i.na  in  his  "Abridgement,"  (vol.  7,  chap.  222)  :— 

'■  On  the  w  hole  evidence,  it  remained  in  doubt  what 
words  he  did  utter.  The  proof  of  seditious  intent  rested 
Bokly  on  the  words  themselves;  and  as  the  words  were 
not  clearly  proved,  the  intent  was  in  doubt." 

In  the  case  of  .Sir.  Johnson  there  is  no  doubt  about  the 
words  uttered;  they  have  been  fully  and  explicitly  proved. 
Indeed,  they  are  not  denied  by  the  respondent.  The  iin- 
law  fill  intent  with  which  he  uttered  the  words  not  only 
appears  from  the  character  of  the  language  employed,  but 
it  1.S  proved  by  the  his' ory  of  his  administration.  In  his 
message  of  the  '^Hd  of  June,  lti66,  relating  to  Che  ConsLltu- 


tional  Amendment,  in  his  annual  message  of  December, 
1S66,  and  numerous  other  declarations,  he  has  questioned, 
and  substantially  denied,  the  legality  of  the  Congress  of 
the   United  States. 

In  the  trial  of  Judse  Chase  it  was  admitted  bv  the  re- 
spondent'•that  for  a  judge  to  utter  seditions  seiitinienta 
with  intent  to  excite  sedition,  would  be  an  impeacliaile 
otleuse."  (Dana's  Abridgement,  vol.  7,  c.  222).  And  this, 
not  under  the  act  known  as  "the  sedition  act;"  tor  that 
had  been  previouslv  repealed;  but  upon  the  general  prin- 
ciple that  an  otlicer,  who>e  duty  it  is  to  administer  the 
law,  has  no  light  to  use  langn.-ge  calculated  to  stir  up  re- 
sistance to  the  la  V.  If  this  he  true  of  a  judse,  with  stronger 
reason  it  is  true  of  tlie  I'resident  of  the  I  nited  t-tates.  that 
he  should  set  an  example  of  respect  for  all  the  departments 
of  the  government,  and  of  reverence  for  and  obedience  to 
the  laws  of  the  land.  ,  ,       ,      ,  , 

ihe  speeches  made  bv  the  President  at  Cleveland  and 
St.  Louis,  which  have  been  proved  and  are  found  in  the 
record  of  the  case,  contain  nuineroua  passages  similar  in 
character  to  that  extracted  from  his  speech  of  the  l>-th  of 
August.  18o6.  and  all  calculated  and  de.iigned  to  impair  the 
just  authority  ol  Congress.  While  these  declarations  have 
not  beeu  made  the  basis  of  substantive  charges  in  the  arti- 
cles of  iinpe.iehment.  thev  furnish  evidcnceof  the  unlawful 
intent  of  the  President  in  hi.^  utterance  of  thelStli  of  Au- 
gust, and  also  of  the  laet  that  that  utterance  was  not  due 
to  any  temporary  excitement  or  transient  purpiose  which 
passed  aw  av  w  ith  the  occasion  that  had  called  it  forth,  it 
was  a  deelafation  made  in  accordance  with  a  fixed  de- 
sign, which  had  obtain,  d  such  entire  control  of  his  nature 
tirat  whenever  he  addressed  public  assemblies  he  gave  ex- 
pression  to  it. 

The  evidence  which  has  been  submitted  by  the  respon- 
dent bearing  upon  the  tenth  article,  indicates  a  purpose, 
in  argument,  to  excuse  the  President  upon  the  ground 
that  the  remarks  of  the  people  stimulated,  irritated  and 
excited  him  to  cuch  aii  extent  that  he  was  not  w  holly  re- 
sponsible lor  what  he  said.  If  this  were  ti'ue,  it  would 
exhibit  great  weakness  of  character;  but  as  a  matter  of 
fact  it  "is  not  true.  The  taunts  and  gibes  of  the  people 
whom  he  insulted  served  only  to  draw  from  him  those  de- 
clarations which  were  in  accord  with  the  purpose  of  his 
life.  This  is  shown  by  the  fact  that  all  his  political  de- 
clarations made  at  Cleveland  and  St.  Louis,  though  made 
under  exciteme;.t,  are  in  entire  harmony  with  the  declara- 
tions made  bv  him  in  the  Kast  Koom  of  the  Executive 
Mansion,  on  the  loth  of  August,  1866,  when  he  was  free 
from  any  disturbing  iuflueuce,  and  expressed  himself  with 
freedom  and  w  ithout  excitement. 

The  blaspliemuus  utterances  at  St.  Louis  cannot  be  ag- 
grav  ted  by  me,  nor  can  tlicy  be  extenuated  by  .anything 
which  counsel  for  the  respondent  can  offer.  They  e-xhibit 
the  character  of  the  speaker. 

Lpou  these  f.acts.  thus  proved,  and  the  views  presented, 
we  demand  the  conviction  of  the  respondent  of  the  mis- 
demeanors  set  forth  in  article  ten. 

Article  eleven  sets  forth  that  the  object  of  the  President 
in  most  of  the  offenses  alleg.'d  in  the  preceding  articles 
w  as  to  prevent  the  execution  ol  the  act  passed  March  2, 
1867.  entitled,  "An  act  for  the  more  efficient  government 
of  the  Ucbel  States."  It  U  well  known,  olliciallv  and 
publicly,  that  on  the  £9th  of  May,  1865,  Mr.  Johnson 
issued  a  proclamation  for  the  reorganization  of  the 
Government  of  North  Carolina,  and  that  that  pro- 
clamation was  followed  by  other  proclamations,  is" 
ssiied,  during  the  next  four  months,  for  the  go- 
vernment of  the  several  States  which  had  been  en- 
gaged iu  the  Rebellion.  Upon  the  death  of  Mr. 
Lincoln  Mr.  Johnson  iiitered  upon  the  oflice  of  President 
in  a  manner  which  indicated  that,  in  his  judgment,  he 
had  been  long  destiui  d  to  till  the  llace,  and  that  the  powers 
of  the  ol'hce  were  to  be  exercised  by  him  without  regard  to 
the  other  departments  of  the  government.  In  his  procla- 
mation of  the  29th  of  Mav,  and  iu  all  the  proclamations  re- 
lating to  the  same  subject,  iie  had  assumed  that  in  hia 
oflice  as  President,  he  w  as  tlic  "United  States,"  for  the 
purpose  of  deciding  whether  under  the  Cou-titiition  the 
government  ot  a  State  was  republican  in  former  not; 
althoush  bv  a  decision  of  the  Supreme  Court  it  is  declared 
that  this  power  is  specially  \ested  in  the  tw  o  Houses  of 
Congress.  In  these  proclamations  he  aasiinied,  without 
authority  of  law,  to  appoint,  and  he  did  appoint.  Govern- 
ors of  the  several  States,  thus  organized.  In  line,  between 
the  29th  of  May,  1»65,  and  the  assembling  of  Congress  in 
December  of  that  year,  he  exercised  sovereign  power  over 
the  territory  and  people  of  the  eleven  States  which  have 
bei  u  eiieaged  in  rebellion. 

On  the  a^seInbling  of  Congress,  in  the  month  of  Decern- 
bi  r,  he  intoiined  the  Senate  and  House  of  Uejiresentativea 
that  the  L  nion  was  restored,  and  that  nothing  remained 
for  the  two  Houses  but  severally  to  accept  as  Senators  and 
Keprcsentatives  such  loyal  men  as  had  been  elected  by  the 
Legii-laturea  and  people  of  the  several  States.  Congress 
refused  to  ratify  or  to  recognize  those  proceedings  upon 
the  part  of  the  President  .is  legal  or  proper  proceedings, 
and  from  that  time  forward  he  has  been  engaged  in  various 
projects  for  the  purpose  of  lu-eveuting  the  reconstruction  of 
the  I  nion  on  any  other  plan  than  that  u  Inch  he  had  in- 
augurated. In  the  execution  of  this  dcsigu  he  attempted 
to  deprive  tamgres?  of  the  c  uilideiice  of  the  piHiple  of  the 
eoiintrv;  lieuceit  was  that,  among  other  tilings,  on  the 
ISih  da'v  of  August,  1K66.  at  the  city  of  Washington,  as  set 
forth  in  the  tenth  and  eleventh  articles,  he  did,  iu  a  public 
speech,  declare  and  allirm  in  substance  that  the  'niirty- 
ninth  Congress  of  the  United  States  was  not  a  Congresa 
authorized  by  the  tUmstitiition  to  exercise  legislative 
jower  under  ^he  same;  but,  on  the  contrary,  wna  u  Con- 
e,  X'Sb  of  ouly  u  pai't  of  tlio  iitaUA. 
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Iq  the  fiirthcT  exociition  of  his  purpose  to  prevent  tho 
reeonstriicti.ju  uf  tin-  I  iiion  upon  auy  plau  except  that 
which  he  hud  iiiaugurateil,  he  atteiiipted  to  prevent  the 
ratiticatioii  liv  the  several  State?  cf  theainendiiient  to  the 
CViiistitutioii  kiiowu  le  article  foiirteeii.  By  tlic  Constitu- 
tion tlie  I'lCfideut  hat^  uo  piiuerto  participate  in  aiiiciid- 
mcut.-i  or  in  piopositiuus  for  anieiidiuentrt  thereto;  yet, 
availing  liiuiself  of  tl\e  circumstance  of  the  passage  of  a 
resolution  liv  the  House  of  l;epie>entatives  on  the  l:Uh 
d.iv  of  June,"l86t),  reciucstiii"  the  President  to  submit  to  tho 
Leki-'latures  of  the  several  sistes  the  said  additional  article 
to  the  Constitution  of  the  Iniied  States  lie  sent  t^tlic 
Senate  and  House  of  Representatives  a  message  in  writing. 
in  uhich he  saya:— 

"Kven  in  ordinary  times  any  question  of  amending  the 
Ci'nstitution  must  he  justly  regarded  as  of  p»ramiiunt  im- 
portance. This  importance  is  at  tlie  present  time  en- 
lianoed  bv  the  fact  that  the  joint  resolution  was  not  sulj- 
niittcdhy  the  two  houses  lor  the  aiiproval  of  the  I'resi- 
deut,  and  that  of  the  thirty-six  States  which  cou-titute 
the  Union  eleven  are  excluded  from  repreeeutatiou  iu 
either  House  of  ConKress  althouRh.  u  ith  the  single  excep- 
tion of  Texas,  they  have  hi  eu  entirely  restored  to  all  their 
functions  as  States,  in  conformity  u  ith  the  organic  huv  of 
the  land,  and  have  appeared  at  the  national  capital  by 
Senators  and  Represent.'!  tives,  u  ho  have  applied  for  and 
have  been  refused  admission  to  tin-  vacant  seats.  Nor 
have  the  sovereign  people  of  the  n;iti  iq  Ix'cn  atlorded  an 
opportunitv  of  expres.sine  their  vieivs  upon  the  important 
question  w"hieh  the  amendment  involves.  Grave  doubts, 
thorefore,  niav  naturally  and  justly  arise  as  to  whether 
tiv  action  of  Congress  is  in  harmony  with  the  sentiments 
of  the  peoiile.  and  whethrr  the  Stale  Legislatures,  elected 
^\ithoiit  reference  to  such  an  issue,  should  be  called  upon 
by  Congress  to  decide  ruspecting  the  ratification  of  the  pro- 
por  ed  ameudnieut." 
He  also  says:— 

"A  proper  appreciation  of  the  letter  and  spirit  of  the  (lon- 
pfitution,  as  well  as  of  the  interests  of  national  order,  har- 
niouv  and  union,  and  a  due  defereuce  for  ar.  enlightened 
public  judgment,  may  at  this  tiiue  well  suggest  a  doubt 
whether  any  amendment  to  the  Constitution  ought  to  be 
propo.-ed  bv  Congress  and  pressed  upon  the  Legislatures  of 
the  eeverarStat.'s  for  linal  deri.-ioii,  until  after  tin?  admis- 
sion of  such  loy.-.l  Senators  and  Kepreseutatises  of  the  now 
unrepresented  States  as  have  Ijeen.  or  as  may  hereafter  be, 
clujsen  in  coufoiniity  with  the  Constitution  and  laws  of 
the  United  States." 

This  message  was  an  extra-official  proceeding,  inasrnuch 
as  his  ai.'enc\'  iu  the  work  of  atnending  the  Constitution  is 
Bot  reipiired';  and  it  was  also  a  very  clear  indication  of  an 
opinion  on  his  pait  th.-it.  inMsmuch  as  the  i-leyen  States 
were  not  icpreseuted.  the  Congress  of  the  United  States 
had  no  power  to  act  in  the  matter  of  amending  the  Consti- 
tution. 

'ihe  proposed  amendment  to  the  Constitution  contained 
provisions  which  were  to  be  made  the  basis  of  rccmistruc- 
tiou.  The  laws  subsequently  pas,sed  by  (Jongresa  recognize 
the  amendment  as  essential  to  the  welfare  and  safety  of 
the  Union.  It  i.s  alleged  in  the  eleventh  article  that  one  ot 
tiie  purposes  in  the  vurioiis  imlawful  ;icts  charged  in  the 
several  articles  of  impeachments,  and  proved  against  him, 
was  to  prevent  the  execution  of  the  act  entitled  "An  act 
for  the  more  ehieient  government  of  the  Kebel  Slates," 
passed  March  2.  l«t)7.  In  the  nature  of  the  case  it  has  not 
III  en  easv  to  oljtaiii  testimony  upon  this  point,  nor  upon 
anv  other  point  touching  the  misconduct  and  crimes  of  the 
piiBideiit.  His  declarations  and  his  usuriiations  of  power 
have  rendered  a  large  porliou  of  ilie  otliee-lmlders  of  the 
couutrv,  for  the  time  being,  suljservieiit  to  his  purposes; 
they  have  been  ready  to  conceal,  and  reluctant  to  connnu- 
Kicate,  any  evidence  calculated  to  implicate  the  Presi- 
dent. 

His  communications  with  the  South  liave  been  gene- 
rally, and  it  mav  be  said  .almost  exelus.velv,  with  the  men 
i\  lio  bad  parlieipated  in  the  I'o  In  llion,  and  who  are  now 
hojiiug  lor  liual  sin-ers'  through  his  .■lid.  They  have  looked 
to  him  as  their  leader,  by  whose  etl'orts  and  agency  iu  the 
ofliee  of  ('resident  ot'  the  Uuiti  d  State-  they  were  either  to 
aceomi  li.-li  tlie  objects  for  u  liieh  the  war  was  uudi  itaken, 
or  at  Irast  to  secure  a  restoration  to  the  L'nion  uiidi-r  such 
cireunistauces  that,  as  a  section  of  the  country  and  an  in- 
tiicst  in  the  country,  they  should  possess  and  exercise  that 
jiower  which  tlie  slaveholders  of  the  South  possessed  and 
exercised  iirevions  to  the  Kebellion.  Tliese  men  have  been 
b mnil  to  bin:  by  etmug  bond.<  of  hope,  feir  and  auibition. 
.  lie  corrii)  lions  ot  the  public  servieo  have  euri'lud  molti- 
t  des  of  bis  adlii'rents  and  quickened  and  strengthened  the 
p:;ssiou  of  avarice  in  niidtitudi-s  more.  These  classes  of 
men,  los-e.-ring  wealth  and  iuHueiice  iu  many  cases,  have 
exerted  their  power  to  close  up  I- very  avenue  of  iulormat  ion. 
Hence  the  efforts  of  the  committee  of  the  Hunse  of 
KepreseutatiNcs  and  the  ctiorts  of  the  mauagiu's  to  atcer- 
tain  the  truth  and  to  procure  testimony  which  they  were 
Batistied  was  in  existem-c.  have  been  difeated  often  by  the 
devices  and  machinations  of  those  «  bo  iu  the  North  and  in 
the  South  are  allied  to  the  I'reldeut.  There  can,  how- 
ever, be  no  doubt  tli.it  tho  i'residont  iu  every  iray  o,  en  to 
him.  Used  his  Jieisonal  and  ollici.ll  iuHiieuee  to  defeat  tho 
ratiiication  ot  the  Coustitiitiuual  Amcnduieut.  |-2videuce 
of  sucli  disposition  and  of  the  fact  is  also  found  in  the  tele- 
graphic correspoudeiiee  ol  .lauuari,  ISriT,  between  .Mr. 
Johnson  and  Lei\i»  li.  Parsons,  w  ho  had  been  previously 
a;. jiointed  lioveruor  of  Alabama  by  the  Protideut.  it  u 
astoUowa:— 

MoNTGOMmv,  Ala.,  Januarv  17,  1867.— Legi  lature  in 
ecftiuU.  Kdorts  making  to  reconsider  vot,  o  i  Constitu- 
ttouaf  Auiundiuent.    XicporU  tium   Wunhiustou  Buy  it  id 


probable  an  enabling  act  will  pass.    We  do  not  know  what 
to  believe.    I  hud  nothing  here. 

LEWIS  E.  PARSONS, 
Exchange  Hotel. 
His  Excellency  Andrew  Johnson,  President. 
Umteu  States  Milit.^rv  Telegraph,  Execcttive  Of- 
FIOE,  Washington,  1).  C,  .lanuary  17,  1W7.— What  pos.-i- 
ble  good   can   be  obtained   by  reconsidering  the  t 'onstitii- 
tional  Amendment?    I  know  of  none  in  the  presi  lit  pOcture 
of  atfairs;  and  I  do  not  believe  the  people  ol  the  \\  hole 
country  will  sustain  any  set    of  individuals  in  attemptr-  to 
change  the'  whole  character  of  ottrgoveiTiment  b\'  eu.ihliug 
acts  or   otherwise.     I   believe,   on  the  contrary,  that  they 
will  eventu.illy  uphold   all  who  have   patiiotism  and  eoiii-- 
age   to  stand   by   the   Constitution,   and    who  place  their 
Confidence  iu  the  people.    There  should  be  no  falteiing  on 
the  part  of  those  who  are  honest  in  their  deteriiiiiu'.tiou  to 
sustain  the  several  co-ordinate  departments  of  the  govern- 
ment in  accordance  with  its  original  design. 
Hon.  Lewis  E.  Pakso.ns,  Moutgouierv,  .\la. 

ANDREW  JOHNSON. 
This  correspondence  shows  his  fixed  purpo.~e  to  dcK.it 
the  Congressional  plan  of  reconstruction.  Pursuing  the 
Bubject  further,  it  is  easy  to  discover  and  comprehend  Ids 
entire  scheme  of  ciimiual  ambition.  It  was  no  less  tluu* 
this:— To  obtain  command  ot  the  War  Heiiartnient  and  of 
the  army,  and  by  their  coiiibined  power  to  control  the 
elections  of  istio  in  the  ti-n  ritat.'a  not  yet  restored  to  the 
Union.  The  Congression.al  jlan  of  reconstruction  con- 
tained as  an  esseutinl  condition,  the  exten.iou  of  the  elec- 
tive franchise  to  all  loyal  male  citizens,  and  the  exclusion 
from  the  franchise  of  a  portion  of  those  who  had  been  meat 
active  iu  originating  and  carrying  on  the  itebellion.  1  he 
jiurpose  of  Mr.  Johnson  was  to  limit  the  elective  franchise 
to  white  male  citizens,  and  to  permit  the  exercise  of  it  by 
all  such  persons,  without  regard  to  their  disloyalty. 

If  he  could  secure  the  control  of  the  \\  ar  Hepartment 
and  of  the  army  it  would  be  entirely  practicable,  and  not 
only  practicable  but  easy  for  him  in  the  coming  elections 
quietly  to  inaugurate  a  policy  throughout  the  ten  States 
by  which  the  former  Rebels,  strengthened  by  the  military 
support  of  the  Executive  here,  and  by  the  militarj"  forces 
distributed  over  tlie  South,  would  exclude  from  the  polls 
cMiry  colored  man,  and  to  permit  the  exercise  of  the  elec- 
tive franchise  by  every  white  Itebel.  By  these  means  he 
would  be  able  to  control  the  entire  vote  of  the  ten  Rebel 
States;  by  the  same  mean.s,  or  indeed  by  the  force  of  the 
facts,  he  would  be  able  to  secure  the  election  to  the  Demo- 
cratic-National  Convention,  of  delegates  favorable  to  his 
own  nomination  to  the  Presidenci;. 

The  vote  of  these  ten  istates  in  the  Convention,  con- 
sidered iu  connection  with  the  fact  tnat  he  and  his  friends 
could  assure  delegates  from  other  sections  of  the  Country 
that,  if  he  were  nominated,  he  could  control  beyond  perad- 
vcnture  the  electoral  vote  of  these  ten  States,  would  have 
secured  his  uoniiuation.  This  he  confidently  anticipated. 
Nor,  indeed,  can  there  be  much  doubt  that  this  sclu'uie 
would  have  been  successful ;  but  it  was  apoarent  that  thore 
was  no  possibility  of  his  obtaining  the  control  of  the  War 
Department  and  of  the  army  unles^^  he  could  disregard  and 
break  down  the  act  legnlatiug  the  tcunre  of  certain  civil 
oliices,  passed  March  2,  l»i57.  If,  howevei,  he  could  aunul, 
or  disregard,  or  set  aside  the  provisions  of  that 
act,  then  the  way  was  open  for  the  succes.sful 
consummation  of  hii  plan.  With  thou-ands  arid  tens  of 
thousands  ot  oilice-lioldcrs,  scattered  all  over  the  conutrj-. 
depiniiiug  uiion  liim  for  their  o. bees  and  for  the  emolu- 
ments of  their  othees,  he  would  be  able  to  cX'-'it  a  large 
inllueiice,  it  not  absolutely  to  control  the  nominations  of 
the  Democratic  party  in  every  State  of  the  I  nion.  With 
the  War  Department  in  his  hands,  and  the  Tenure  of 
Onice  act  broken  down,  he  \i  oiild  be  able  to  remove  lien. 
Grant,  (jeneral  Sherman,  Gen  -ral  Sheridan,  or  any  other 
oflicer,  high  or  low.  who,  in  his  opinion,  or  upon  the  facts, 
might  be  an  ob.-tacle  iu  the  May.  With  the  army  thus 
corrupted  and  humiliated,  its  trusted  leaders  either  driven 
Iroiii  the  sii  vice  or  sent  into  exile  in  di.-tant  parts  ot  the 
country,  he  uould  be  able  to  wield  the  pouer  of  that  vast 
organization  tor  his  own  peisoual  advautagc. 

Under  these  circumstances  it  was  not  probable  merely, 
but  it  was  as  certain  as  an.»  thing  iu  the  future  could  be, 
that  he  would  sctuie.  first,  the  nomimition  of  the  Demo- 
cratic partv  in  the  national  nominating  convention,  lud, 
secondly,  that  he  would  sociire  tin-  electoral  \otes  of  these 
ten  Stat e.s.  This  being  done,  he  had  only  to  obtain  enough 
votes  from  the  .•?tates  now  represented  in  Cougioss  to 
make  a  majoiity  of  electoral  votes,  and  he  \\  oiild  drfy  the 
House  and  Senate  should  tliev  attempt  to  reject  the  votes 
ot  the  ten  States,  and  this  whether  those  States  had  been 
pre\  i.iiirly  n  stored  to  the  Union  or  not.  In  a  contest  witn 
the  two  H  iiises  he  and  his  friends  and  supporters,  in- 
cluding the  \\'ar  Department,  the  Treasury  Department 
and  the  army  and  uavy,  would  insist  that  he  had  been 
duly  elected  President,  and  by  the  support  of  the  War 
Deiiartiiieut,  the  Treasury  Department,  the  army  aud  the 
navy,  he  would  have  been  inaugurated  ou  the  4th  of 
Mar'ch  next  I'residi'Ut  of  the  United  States  for  four  years. 

That  the  President  was  and  is  hostile  to  Mr.  Stanton, 
and  that  he  desired  his  remov.al  from  othce.  there  is  no 
doubt;  blithe  h»s  not  assumed  the  responsibility  whicli 
noiv  rests  upon  him,  he  has  not  incurred  the  hazard  ot  his 
present  position,  for  the  mere  purpose  of  gratifying  his 
personal  feelings  towards  .Mr.  Stanton.  He  disregarded 
the  Tenure  of  Ulfice  act;  he  first  suajiendcd  and  then  re- 
moved -Mr.  Stanton  from  the  ollice  of  Secretarv  for  the 
Department  of  War;  he  defied  the  judgment  of  and  the 
advice  and  authority  of  the  Senate;  he  incurred  the  ri^ii 
ot  iuipeachmeut  by  the  House  of  Kepreneutatives.  and 
trial  aud  conviction  by  tbia  tribunal,  under  Uio  iufluoaca 
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of  an  ambition  unlimited  and  imBcrupiilon?,  which  dares 
anvthiuc  and  everything  neceBsary  to  its  giatihcatjou. 
F  ?llu-  puri.ose  of  dete^itiug  the  CongroBPional  plan  of 
n4on.triictioD,  he  hae  advi^.d  and  cncuuragedtlie  people 
of  the  South  ii  the  idea  that  he  wmild  n.store  them  to 
their  lun.ier  privileges  and  power- that  he  would  estab- 
li"h  a  white  man's  government; .  that,  he  woiild  exclude 
the  negroes  from  all  participation  in  political  atlair-,;  and 
tinallv"  that  he  would  accomplish  in  their  beha  f  ^^  hat 
they  iilid  sought  by  rebellion,  but  by  rebeUion  had  failed 

*°HeuL^is"it  19  through  his  agency  and  by  his  influence  the 
South  has  been  given  up.  to  disorder,  rapine,  and  blood- 
shed; hence  it  is  that  Muee  the  Burreiider  ot  Lee  and 
Johnston  thousands  of  lo\al  men,  black  and  white,  have 
been  murdered  in  cold  blood  or  6ub:ect(  d  to  cruelties  and 
tortures  such  as  in  modern  times  could  liave  been  perpe- 
trated only  in  savage  nations  and  in  remote  parts  of  the 
•world  ;  hence  it  is  liiat  12,UUU.uiO  of  neople  are  ^vlthout  law. 
■witliout  order,  unprotected  in  their  industry  or  tlieir 
riglit«  •  hence  it  is  tluit  ten  States  arc  without  government 
and  unrepresented  in  Congress;  hence  it  is  that  the  people 
of  the  Nurth  are  even  now  uncertain  wliether  the  retjel- 
lion,  vauciui^hed  in  the  lield,  is  not  tiuaily  to  be  victorious 
in  the  coiiueil-  and  in  the  Cabinet  ot  the  countr^';  hence  it 
is  that  tlie  loyal  people  of  the  entire  I  niou  look  upon  An- 
dreiv  Joluiroii  as  their  worst  enemy;  hciiee  it  is  thattliose 
•n-ho  participated  in  the  Kebellior,  .and  still  hope  that  its 
power  mav  once  more  he  estahli-hed  in  the  eoiinti-v.  look, 
upon  Andrew  Johnson  as  tlieir  be,-t  trie  nd.  and  as  tlie  last 
and  cliief  supporter  of  the  views  w  Inch  tliey  entertain. 

The  House  of  Keprcsentativcs  has  brought  tliis  great 
criminal  to  vour  bar  for  trial,  fur  conviction,  and  tor  judg- 
ment; but  the  liouse  of  Kepresentatives,  as  a  branch  of 
the  legi.-hitive  department  of  the  government,  has  no 
Bpicial  interest  in  these  proeeedin??.  It  entered  upon 
tliem  \\  itU  ureat  reluctance,  aftei-  labmi  lus  and  continued 
inv.'?ti£;ation,  and  only  uiion  a  eonvietiou  that  the  interests 
of  the  country  w  ere  in  peril,  and  tliat  there  u  as  no  way  of 
relief  exceiJt  tliroiigli  the  exerci.-e  of  the  highest  constitu- 
tional power  vested  in  that  body.  We  do  not  appeal  to 
thi,-  tribunal  because  anv  special  right  of  the  House  of 
Kepresentatives  has  been  inlrinsed,  or  because  the  just 
powers  of  the  existence  of  the  House  are  in  danger,  except 
as  that  bodv  must  always  participate  in  the  good  or  ill 
fortune  of  the  coimtrv.  They  liave  brought  tliis  great 
criminal  to  vour  bar,  and  here  demand  his  conviction  in 
the  hchof.  .as  the  result  of  much  investigation,  of  much 
di  iibiiation,  that  tiie  interests  of  this  country  are  no 
longer  sale  in  his  liauds. 

lint  the  House  of  liepresentatives,  representing  the  peo- 
ple of  the  country,  may  very  properly  appeal  to  this  tribu- 
nal, constituted,  as  it  is,  exclusivelv  of  Senators  represent- 
ing the  dirterent  States  of  this  Union,  to  maintain  the  con- 
stitutional powers  of  the  Senate.  To  be  sure,  uotliing  can 
injuriously  attect  the  powers  and  rights  of  the  Senate 
which  does  not  alfect  injuriously  the  rights  of  the  H mso 
of  Kepresentatives  and  of  the  people  of  the  whole  country ; 
but  it  may  be  said,  with  great  truth,  that  this  contest  is 
lirst  for  the  preservation  of  the  constitutional  powers  of 
this  braneli  of  the  government.  By  your  votes  and  action 
in  concurrence  with  the  House  of  Itepresentatives,  the  bill 
"regulating  tlie  teuiu'e  of  certain  civil  oflices"  was  pa-sed, 
and  became  a  law,  and  this  notw  ith.standing  the  objections 
of  the  Pntident  thereto,  and  his  argument  against  its  pas- 
sage. On  a  siibaenuent  occasion,  wlien  you  considered  the 
BU-penfion  of  Mr.  istantou  and  tlie  nu-i  sage  of  the  I're^ident, 
in  w  liicli  by  arguments  and  by  statements  he  assailed  the 
la-.^  iu  question,  you  asserted  its  validity  and  its  constitu- 
tionality, by  refusing  to  concur  in  the  suspension  of  Mr. 
Stanton.  (.)n  a  more  recent  occasion,  when  he  attempted 
to  remove  Mr.  Stanton  from  olhce,  yon,  by  solemn  resolu- 
tion, declared  that  his  action  therein  was  contrary  to  the 
law  s  and  to  the  Constitution  of  the  country. 

From  the  beginning  of  the  governnn  nt  this  body  ha? 
participated  i.nder  the  Constitutiem.  and  by  virtue  of  the 
Consiitntiou,  in  all  matters  pertaining  to  appointments  to 
oflice ;  and,  by  the  universal  practice  of  tiie  country,  as 
well  beioro  the  passage  of  the  Tenure  of  Olhce  act  as 
Bince.  no  removal  of  any  officer  whose  appointment  was 
by  and  with  the  advice  and  consent  of  the  Senate,  has 
been  made  during  a  session  of  the  Senate,  with  your 
knowledge  and  sanction,  except  by  the  nomination  of  a 
sueces.-or,  v\  hose  nomination  was  confirmed  bv  and  with 
the  advice  and  consent  of  the  Senate.  Mr.  Johnson,  in 
presence  of  this  uniform  practice  of  three-r|uarters  of  a 
cmtury,  and  against  the  expixva  provi.-ions  of  the  Tenure 
of  Olhce  act,  made  in  this  particular  in  entire  harmony 
with  that  practice,  asserts  now,  absol  itelv.  the  uu(|uali- 
lied  power  to  remove  every  oHicer  iu  the  country,  without 
the  advice  or  consent  of  the  Senate. 

Never  in  the  history  of  any  free  government  has  there 
been  so  ba-e,  so  gross,  so  unjustifiable  an  attempt  upon 
the  part  of  any  executive,  whether  lOmperor.  King,  or 
President,  to  destroy  the  juet  authority  of  another  depart- 
ment of  the  government. 

The  House  of  Kipretentatives  has  not  been  indiflerent 
to  this  assault;  it  has  not  been  unmindful  of  the  danger  to 
which  \ou  have  been  <'xposed;  it  lias  seen,  what  you 
must  admit,  that  « ithout  its  agency  and  support  you 
were  powerless  to  resist  these  aggressions,  or  to  lUwart,  in 
any  degree,  the  purposes  of  this  usurper.  Iu  the  exercise 
ot  their  constitutional  power  of  impeachment  they  have 
broi  gilt  him  to  your  bar;  tbey  have  laid  before  yon  the 
evido  ICO  show  ing  eonclusivily  the  nature,  the  extent  and 
the  depth  of  his  guilt.  You  hold  this  great  power  in  trust, 
not  tor  yourselves  merely,  but  fur  all  your  successors  in 
these  high  places,  and  for  all  the  people  ot  this  country 
You  cannot  fail  to  discharge  your  duty ;  that  duty  is  clear. 


On  the  one  hand  it  is  your  duty  to  protect,  to  preserve, 
and  to  defend  vour  own  constitutional  rights,  but  it  19 
equally  your  dutv  to  preserve  the  laws  and  the  institutions 
ol  the  "country.  It  is  vour  duty  to  protect  and  defend  the 
Constitution  of  the  taiited  States,  and  the  rights  of  the 
people  under  it;  it  is  vour  duty  to  preserve  and  to  trans- 
mit unimpaired  to  vour  suceessors  in  these  phiccs  ail  the 
constitutional  riahts  and  privileges  smaranteed  to  this 
body  bv  the  form  of  goveriMnent  under  which  we  live. 
Oathe'other  hand  it  is  vour  duty  to  try.  to  convict,  to 
pronounce  judsment  upon  this  ciiminal.  that  all  his  suc- 
cessors, and  all  men  who  asiare  to  the  ollree  of  Pre^iJeut, 
in  time  to  come,  mav  understand  that  the  House  of  Hepre- 
sentativesand  the  Senate  will  d<'inand  the  strictest  ob- 
servance of  the  t.'onstitutioa;  that  they  will  hold  every 
man  in  the  .Presidential  oflice  responsible  lor  a  rigid  per- 
formance of  his  public  duties. 

Nothing,  literally  nothing,  can  be  said  in  defense  of  this 
criminal.  Upon  his  own  admissions  he  is  guilty  in  sub- 
stance ot  the  gravest  charges  contained  in  the  articles  of 
impeachment  exhibited  against  him  by  the  House  of  Re- 
presentatives. In  his  personal  conduct  and  character  he 
prisents  no  quality  or  attribute  which  enlists  the  sym- 
pathy or  the  regard  of  men.  'I'he  exhibition  which  he 
made  in  this  Chamber  on  the  4th  of  March.  1865,  by  which 
the  nation  was  humiliated  and  republican  institutions  dia- 
gr.aced.  in  the  presence  of  the  representatives  of  the  civi- 
lized nations  of  the  earth,  is  a  truthtul  exhibition  of  his 
charaetiT.  His  vii)lent,  denunciatory,  blasphemqus  decla- 
rations made  to  the  people  on  various  occasions,  and 
proved  by  the  testimony  submitted  to  the  Senate,  illus- 
trate other  qualities  of  his  nature.  His  cold  indifference 
to  the  desolation,  disorder  .and  crimes  in  the  ton  States  of 
the  South  exhibit  yet  other  and  darker  features. 

(.'an  any  one  entertain  the  opinion  that  Mr.  .Johnson  is 
not  gniltv  of  such  crimes  as  justify  his  rcinoval  from  ottico 
and  hi.-  disqualification  to  hold  any  oflice  of  trust  or  profit 
under  the  Government  of  the  United  States?  \\'il!iara 
Blount,  Senator  of  the  United  States,  was  impeached  by 
the  Hous:e  of  Kepresentatives  and  declared  guiltv  of  a  high 
misdemeanor,  and  though  not  tried  by  the  Senate,  the 
Senate  did,  nevertheless,  expel  him  from  his  seat  by  a  vote 
of  twentv-iive  to  one.  and  in  t!ie  resolution  of  expulsion 
declared  that  he  had  been  guilty  of  a  high  misdemeanor. 
The  crime  of  ^Vihiam  Blount  was,  that  he  wrote  a  letter 
and  participated  in  conversations,  from  which  it  appeared 
probable  that  he  was  engaged  in  an  immature  scheme  to 
alienate  the  Indians  of  the  Southw  est  from  the  President 
and  the  <  'onpress  of  the  United  States;  and  also,  incident- 
ally, to  disturb  the  friendly  relations  between  this  govern- 
nient  and  the  Governments  of  Spain  .and  Gre.at  Britain. 
Thi^,  at  most,  was  but  an  arrangement,  never  consumma- 
ted into  any  overt  act,  by  w  hich  he  contemplated,  under 
possible  circumstances  which  never  occurred,  that  he 
would  violate  the  neutrality  laws  of  the  United  States. 

Andrew  Johnson  is  guilty,  upon  the  proof  in  part  and 
upon  his  own  admissions,  of  h.aving  intentionally  violated 
a  public  law,  of  usurping  and  exercising  powers  not  exer- 
cised nor  even  asserted  by  any  of  his  predecessors  in  oflice. 

.judge  Pickering,  of  the  District  Court  of  New  H.amp- 
shire.  was  impeached  by  the  House  of  Representatives, 
convicted  bv  the  Senate,  and  removed  from  otlice,  for  the 
crime  of  having  appeared  upon  the  bench  in  a  state  of  in- 
toxication. 1  need  not  draw  any  parallel  between  Judge 
Pickering  and  this  respondent. 

Judge  Pretcott.  of  Massachusetts,  was  impeached  and 
removed  from  ollice  for  ree<iviug  illegal  fees  in  his  office 
to  the  amount  of  ten  dollars  and  seventy  cents  (flOTU)  only. 
Judge  Preseott  belonged  to  one  of  the  oldest  anil  most  emi- 
nent families  of  the  State,  and  he  was  himself  a  di.-tin- 
guished  lawver.  But  such  was  the  respect  of  the  Senate 
ot  that  State  for  the  law,  and  such  the  public  opinion  that 
it  was  the  duty  of  the  magistrates  to  obey  the  law,  that 
they  did  not  hesitate  to  cou\  ict  him  and  remove  hira  from 
oftice. 

The  Earl  of  M  leclesficld  was  impeached  and  convicted 
for  the  misuse  of  his  oUieial  powers  in  regard  toirnst 
funds,  an  olfense  in  itself  of  a  grave  character,  but  a  trivial 
crime  compared  with  the  open,  wanton  and  defiant  viola- 
I  tion  of  law  by  a  Chief  ilagistrate  whose  highest  duty  is 
the  execution  of  the  laws. 

If  the  ch.arpes  preferred  against  Warren  Hastings  had 
been  fnllv  sustained  by  the  testimony,  he  w  ould  be  re- 
garded in  history  as  an  unimportant  criminal  w  hen  com- 
pared « ith  the  respondent.  Warren  Hastings,  as  Gov. 
ernor-General  of  Bengal,  extended  the  territory  of  the  Bri- 
tish emiire,  and  brought  millions  of  the  natives  of  India 
under  British  rule.  If  he  exercised  power  in  India  for 
which  there  w  as  no  authority  iu  British  law  s  or  liritish 
customs— if  in  the  exercise  of  that  power  he  acquiied 
wealth  for  himself  or  permitted  othiTs  to  accumulate  for- 
tunes by  outrages  and  wrongs  pcrprtratcd  upon  thatdi.s- 
tant  people,  he  still  acted  iu  his  public  i)olicy  in  the  inter- 
est ot  the  British  empire  and  in  harmony  with  the  ideas 
and  purpo.ses  of  the  British  people. 

Andrew  .lohnson  has  di-regarded  and  violated  the  laws 
and  Constitution  of  his  own  country.  Under  his  admiuis- 
tvation  the  government  has  not  been  strengthened,  but 
weakrned.  Its  reputation  and  intlnence  at  home  and 
abroad  have  been  injured  and  diminished.  He  has  not 
outraged  a  distant  people,  bonud  to  us  bv  no  tics  but  those 
which  result  from  conquest  and  the  exercise  of  arbitrary 
J'owcron  our  riart:  but  through  his  violation  ol  the  laws 
and  the  influence  of  his  e\  il  example  upon  tne  men  of  tho 
South,  in  who.M,' hearts  the  purposes  and  passions  (■ftlio 
vv  .-ir  vet  lint;,  r.  he  has  brought  di-onicr.  confusion  and 
bloodf^b,  d  to  the  homes  of  ti\.  he  millions  of  people,  many 
ot  whom  are  of  our  own  blood,  and  all  of  whom  are  our 
own  countrymen.    Ten  Stales   of  tUiu  Union  art)  without 


IMPEACHMENT   OP  ANDREW  JOHNSON. 


191 


law,  without  ?eciirity,  ^^•ithotlt  safety;  public  order  every- 
where violated,  piilific  jiietice  noH  here  respected;  and  all 
in  conPcqucDcc  of  tlic  evil  purposes  and  niachiuations  of 
the  President.  Forty  millioiiB  of  people  have  been  rendered 
anxiouH  and  uno(Tt:iin  as  to  the  preservation  of  public 
peace  and  the  perpetuity  of  the  institutionB  of  freedom  in 
this  country. 

There  U  no  limits  to  the  consequences  of  this  man's  eviJ 
example.  A  member  of  his  Cabinet,  in  your  presence, 
avows,  jtroclaim^  indeed,  that  he  SiiHpended  from  ollice, 
indetiuitely,  a  faithful  public  otTicer  who  was  appointed  by 
your  advice  and  consent ;  an  act  which  he  does  not  attempt 
to  justify  by  any  law  or  usage,  except  what  he  is  pleased 
to  call  the  law  of  necessity.  Is  it  strange  that  in  the 
presence  of  these  exampica  the  ignorant,  the  vicious  and 
the  criminal  are  everywhere  swift  to  violate  the  laws? 
Is  it  strange  that  the  loyal  people  of  the  South.  nio.«t  of 
them  poor,  dependent,  riot  yet  confident  of  their  ne«ly 
acquired  rights,  exercising  tlieir  just  privileges  in  fear  and 
trembling,  should  thus  be  made  the  victims  of  the  worst 
passions  of  men  who  have  freed  themselves  from  all  the 
restraints  of  civil  governments?  I'ndt-r  the  iutinence  of 
•  these  examples  good  men  in  the  South  have  everything  to 
fear,  and  bad  men  have  everything  to  hope. 

Caius  Verres  is  the  great  political  criminal  of  history. 
For  two  years  he  was  pra>tor  and  the  scurge  of  Sicily.  'I'he 
area  of  that  country  does  not  much  exceed  ten  thousand 
Bquare  miles,  and  in  nn  dern  times  it  has  had  a  population 
of  about  two  njillion  souls.  The  criminal  at  your  bar  has 
been  the  scurge  of  a  country  many  times  the  area  of  Sicily, 
and  containing  a  population  six  tiines  as  great.  Verri;a  en- 
rii  lud  himself  and  liis  friends  ;  he  seized  the  public  paint- 
ings and  statues  and  carried  them  to  Rome.  But  at  the 
end  of  his  brief  rule  of  two  years  he  left  Sicily  as  he  had 
found  it— in  comparative  peace,  and  in  the  possession  of  its 
industries  and  its  laws.  '1  his  reepoudeut  has  not  ravag.'d 
States  nor  enriched  himself  by  the  plunder  of  their  tre:t- 
Bures;  but  he  has  inaugurated  and  adhered  to  a  policy 
which  has  deprived  the  people  of  the  blessings  of  peace,  of 
the  protection  of  law,  of  the  just  renai  ds  of  honest  industry. 

A  vast  and  important  portion  of  the  Kepublie,  a  portion 
■whose  prosperity  is  essential  to  the  prosperity  et  the  coun- 
try at  large,  is  prostrate  and  helpless  under  the  evils 
Which  his  admiui,-traliou  has  brouglit  upon  it.  \\  lun 
Yerres  was  arraigned  before  his  judges  at  Kome,  and  tlie 
exposure  of  his  ciimes  began,  his  counsel  abandoned  his 
catise  and  the  criminal  bed  from  the  city.  Vet  \'erree 
had  friends  in  Sicily,  and  they  erected  a  gilded  statue  to 
his  n.ame  in  the  streets  of  Syracuse.  This  respondent  >viU 
look  in  vain,  even  in  the  South,  for  any  testimoniaU  to  his 
virtues  or  to  his  public  conduct.  All  classes  are  oppressed 
by  the  private  and  public  calamities  which  he  has  brougiit 
upon  them.  They  appeal  to  vou  for  relief.  The  nation 
waits  in  anxiety  for  the  conclusion  of  these  proceedings. 
Fortv  millions  of  people,  whose.interest  in  public  attairs  is 
in  the  wise  and  just  administration  of  the  laivs,  look  to 
this  tribunal  as  a  8\ire  defense  against  the  encroachmentB 
of  a  criminal  Chief  Magistrate. 

^^  ill  any  one  saj-  that  the  heaviest  judgment  which  you 
can  give  is  any  adequate  punishment  for  these  crimes? 
Your  oflice  is  not  punishment,  but  to  secure  the  safety  of 
the  Republic.  But  human  tribunals  are  inadequate  to 
punish  those  criminals  who,  as  rulers  or  magistrates,  by 
their  example,  conduct,  pnlicy  and  crimes,  become  the 
scourge  of  comuiuuitieH  aud  u.-.tious.  No  picture,  no  power 
of  the  imagination,  can  illustrate  or  conceive  the  suffering 
of  the  pier  but  loyal  people  of  the  South.  A  patriotic, 
virtuous,  law-abiding  (Jhiet  Magistrate  would  have  healed 
the  WDunds  of  war,  soothed  private  and  public  sorrows, 
protected  the  weak,  encouraged  the  strong,  and  lifted  from 
the  Southern  people  the  buidens  which  arc  now  greater 
than  tliey  can  bear. 

Travelers  and  astronomers  inform  iia  that  In  the  South- 
ern hea\  ens,  near  the  Soiithern  Cross,  there  is  a  vast  space 
which  the  uneducated  call  the  hole  in  the  sky,  where  the 
eye  c if  man,  witii  thi;  aid  ol  the  powers  of  the  tebtscope 
has  been  unable  to  discover  nebula',  or  asteroid,  orcomet- 
or  planet,  or  star,  or  sun.  ]n  that  dreary,  cold,  dark  re' 
eion  of  space,  wiiieh  is  only  knou  n  to  be  less  than  intinite 
by  the  evidences  of  creation  elsewhere,  the  Creat  Author 
Ot  celestial  mechanism  has  left  the  chaos  which  was  in  the 
beginniug.  If  thisearth  werecapable  of  the  sentiments  and 
emotions  of  justice  and  virtue,  which  in  human  mortal 
beings  are  the  evidences  and  the  pledge  of  our  Divine, 
origiti  and  immortal  d  stiny,  tbr  would  lieav  e  and  throw, 
Willi  the  energy  of  the  combined  forces  of  air,  fire, 
aud  '.v/iter.  and  project  this  enemy  of  two  races  of  men 
inio  that  vast  rcginn,  there  forever  to  exi-t  in  a  solitude 
eternal  as  li'ic,  emblematical  of,  if  not  really,  that  "outer 
daikne.-is  ol  u  liieh  the  Savior  of  man  spoke  in  warning  to 
those  who  are  the  enemies  of  themselves,  of  their  race  and 
of  their  God.  But  it  is  yours  to  relieve,  not  to  punish. 
This  done  and  our  country  is  .again  advanced  in  the  intel- 
ligent iqiinion  of  mankind.  lu  other  governments  an  un- 
faithful ruler  can  be  removed  only  by  revohitii'U,  violence 
or  tbice.  I'he  i>roceeding  here  is  judicial,  and  according 
to  the  forms  of  law.  Your  judgment  will  be  enf..reed 
without  tin- aid  of  a  policeman  or  a  soldier.  What  other 
evidence  will  be  needed  of  tin-  value  of  republican  institu- 
tions? "What  iither  test  of  the  stnuigtii  and  vigor  of  our 
government?  ^V■hat  other  assurance  that  the  virtue  of 
the  iieoi'le  is  equal  to  any  emergency  of  national  life? 

The  contest  which  we  carrv  on  at  your  bar  is  a  contest 
in  defense  of  the  constitutional  rights  of  the  (Congress  of 
the  L'nited  States;  represeiitiug  the  people  of  the  United 
States,  against  the  arbitrary,  unjust,  illegal  claims  of  the 
Executive. 

This  is  the  old  contest  of  Europe  revived  in  America. 
England,  France  aud  Spain  have  each  been  the  theatre  of 


this  strife.  In  France  and  Spain  the  Executive  triumphed. 
In  England  the  people  were  victorious.  The  people  of 
France  gradually  but  slowly  regain  their  rights.  But  even 
yet  there  is  no  freedom  of  tne  press  in  France ;  there  is  no 
freedom  of  the  legislative  h  ill    the  Kinperor  is  supreme. 

Spain  is  wholly  unregenerated.  England  alone  has  a 
free  Barliament  and  a  government  of  laws  emanating 
fram  the  people  «  ho  are  entitled  to  vote.  These  laws  aro 
everywhere  executed,  and  a  sovereign  who  should  wilfully 
interpose  anv  obstacle  would  be  dethroned  w  ithout  delay. 
In  England  the  law  in  more  mighty  than  the  king.  In 
Ameriiaa  President  claims  to  be  mightier  than  the  law. 

Thi-  result  in  1 .1  gland  was  reachcil  by'slow  movements, 
and  alter  a  struggle  which  lasted  through  manj-  ceiilui  ies. 
John  llamden  was  not  the  first  nor  the  last  of  the  patriots 
who  resisted  executive  usurpation,  but  nothing  could  have 
been  more  inapiilicable  to  the  present  circumstances  than 
the  introduction  of  his  name  as  an  apology  for  the  usurpa- 
tions of  Andrew  .Johnson. 

"No  man  will  question  John  Hampden's  patriotism,  or 
the  propriety  of  his  acts,  when  he  brought  the  qui-stion 
whether  ship-money  was  within  the  Constitution  of  Fing- 
land,  before  the  courts;"  but  no  man  will  admit  that  there  j 
is  an.v  parallel  between  Andrew-  John-on  and  John' 
Ilamiiden.  Andrew  Johnson  takes  the  place  of  Charles 
I,  and  seeks  to  substitute  his  own  "  ill  for  the  laws  of  the 
land.  Inl6.SBJohn  Hampden  resisted  the  demands  of  a 
usurping  and  unprincipled  King,  as  docs  Edwin  M.  Stan- 
ton to-d.ay  resist  the  claims  aud  demands  of  an  unDrio- 
cijiled  and  usurping  President. 

Ihe  people  of  England  have  Bucceesfullv  resisted  an 
executive  encroachment  upon  their  riglits.  "Let  their  ex- 
ample be  not  lost  upon  us.  We  suppressed  the  Rebellion 
in  arms,  and  we  are  now  to  expel  it  fnim  the  Executive 
Councils.  This  done,  republican  institutions  need  no  fur- 
ther illustration.  All  things  relating  to  the  national  wel- 
fare and  life  are  made  as  secure  as  can  be  by  any  future 
events. 

The  freedom,  prosperity  and  power  of  America  are  as- 
sured. The  friends  of  constitutional  libertv  throughout 
Europe  will  hail  \\  ith  joy  the  assured  greatness  and  glory 
of  the  nevv  republic.  Our  internal  diliieiilties  will  rapidly 
disappear.  Peace  and  prosperitv  will  return  to  every  por- 
tion of  the  countr.y.  In  a  few  weeks  or  months  we  sh.all 
celebrate  a  restored  union  upon  the  basis  of  the  equal 
rights  uf  the  States,  in  each  of  which  equality  of  the 
people  will  be  recognized  and  established.  This  respond- 
ent is  not  to  be  convicted  that  these  things  may  come,  but 
justice  being  done  these  thiugs  are  to  come. 

At  your  bar  the  House  of  Kepresentatives  demands  jus- 
tice—justice  for  the  people,  justice  to  the  accused.  Justice 
is  of  God,  and  it  cannot  perish.  By  aud  through  justice 
comes  obedience  to  the  law  by  all  magistrates  and  people; 
by  and  through  justice  comes  the  liberty  of  the  law, 
which  is  freedom  u  ithout  license. 

Senators,  as  fir  as  I  am  concerned,  the  case  is  now  in 
your  bands,  and  it  is  soon  to  be  closed  bv  my  associate. 
The  House  of  Representatives  has  presented  this  criminal 
at  your  bar  with  equal  confidence  in  his  guilt  and  in  your 
disposition  to  administer  e.xact  justice  between  him"  and 
the  people  of  the  United  States. 

His  conviction  is  the  triumph  of  law,  of  order,  of  justice. 
I  do  not  contemplate  his  acquittal— it  is  impossible.  There- 
fore, I  do  not  look  beyond.  But,  Senators,  the  people  of 
America  will  never  permit  an  usurping  Executive  to  break 
dow  n  the  securities  for  liberties  provided  by  the  Constitu- 
tion. 'I'he  cause  of  the  countrv  is  in  your  hands.  Your 
verdict  of  (/uilti/  is  peace  to  our  beloved  land. 

When  Mr.  BOUTWELL  bad  eoncluded,  at  1-05  P.M., 
on  motion  of  Senator  JOHNSON,  the  court  took  a  r^ 
cess  of  fifteen  minutes. 

Judge  Nelson's  Address. 

At  twenty  minutes  before  two,  Mr.  NELSON  took 
the  floor  on  behalf  of  the  President.  Ilis  opening 
words  were  rather  indistinct,  but  he  spoke  substan- 
tially as  follower- 
Mr.  Chief  Justice  and  Senators :— I  have  been  engaged 
in  the  practice  of  my  pr(jfession  as  a  lauwer  for  the  last 
twenty  years,  and  I  have,  in  the  course  of^  ray  somewhat 
diversified  professional  life,  argued  cases  involving  libertv, 
property  and  character;  I  have  prosecuted  and  difended 
every  species  of  crime  known  to  the  law,  from  murder  in 
the  first  degree  down  to  a  simple  assault,  but  iu  rising  to 
address  you  to-day,  I  feel  that  all  the  cases  in  which  I  waa 
ever  concerned,  sink  into  comparative  insignificance  vvhen 
compared  to  this,  and  a  painful  sense  of  the  magnitude  of 
the  case  in  which  I  am  now  engaged,  aud  of  my  inability 
to  meet  and  to  defend,  as  it  should  be  defended,  oppresses 
me  as  1  rise  to  address  you;  but  I  would  humbly  invoke 
the  Great  Dispenser  of  events  to  give  me  a  mind  to  con- 
ceive,  a  heart  to  f.el,  and  a  tongue  to  express  those  worda 
which  should  hi:  proper  and  fitting  on  this  great  occasion. 
I  would  humbly  invoke  the  assistance  which  comcth 
from  on  high,  for  when  1  look  at  the  results  which  may  fol- 
low from  tliis  great  trial;  when  I  endeavor  to  conteuiplato 
in  imagination  how  it  will  attect  our  country  and  the 
world,  i  stand  back,  feeling  that  I  am  utterly  incapable  of 
comprehending  its  results,  and  that  I  cannot  look  into  tho 
future  and  foretell  it.  I  feel,  somehow,  tliat  it  \i  ill  bo  ne- 
cessary upon  this  occasion  for  me  to  notice  many  things 
which,  as  I  suppose,  have  but  little  bearing  upon  the  spe- 
cific articles  of  impeachment  whiL-h  have  been  presented, 
and  in  doing  so.  to  follow  the  language  of  Mr.  Wirt  upon 
the  trial  of  Judge  Chase.  If  I  follow  the  argument  of  tlie 
honorable  manager  more  closelv  than  would  seem  neces- 
eary  to  some  of  the  court,  it  will  be  remembered  that  It 
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would  fiocin  prosnmptiioua  to  flii^lit  any  topic  which  tho 
Itiiriud  mid  liouuiiible  niaiiagciH  have  deemed  it  proper  to 
pri's"  iipuu  the  coni-ideratioii  of  the  court. 

It  lias  been  charged  that  the  President  was  trifling  with 
the  Senate.  Scarcely  had  he  entered  upon  this  trial  be- 
lorc  charges  were  made  against  him  of  seeking  improperly 
to  pain  tiine,  to  effect  an  unworthy  and  improper  procras- 
tination. I  shall  dwell  but  a  moment  upon  that.  We 
pupposed  that  there  wa8  nothing  improper  in  our  apking  at 
the  hands  .)f  the  Senate  a  reasonable  indulgence  to  pre- 
pare our  defcnRe.  ,   ,     ,  .  ,    ,       .u 

When  the  subject  of  impeachment  had  been  before  the 
HoiiFCof  Itciire^entativepinsome  form  for  more  than  a 
twelvemonth,  and  when  the  House  or  the  managerD  were 
aruud  at  all  puintti,  and  ready  to  contest  the  car<- on  the 
one  hand,  and  wc.  upon  the  other,  "cre  suddenly  eum- 
moncd  from  our  protessional  pursuits;  wc,  who  are  not 
pditicianB.  but  lawyers,  engaged  in  the  practice  of  our 
priifesMon,  to  measure  arms  with  gentlemeu  who  are 
skilled  in  political  aflaire,  and  who  are  well  posted  upon 
all  the  Bul.jeota  that  may  be  involved  in  this  discus-ion. 

ISutitisnot  inei-elv  the  complaint  as  to  d' laying  and 
triiiing  with  the  Senate  that  it  will  become  my  duty  to 
notice.  A  great  many  things  have  been  said,  and  among 
the  rest  an  attempt  has  been  made  to  stigmatize  the  I're- 
eirient  as  a  traitor  to  his  party,  as  diagruriug  the  posi- 
tion lield  bj- some  of  the  mo't  illustrious  in  the  land,  as  a 
daiureroug  person,  "a  criminal,  but  not  an  ordinary  one," 
and  as  encouraging  murder,  .assassination  and  robbery  all 
o\cr  the  Southern  States,  and  linally,  byway  of  proving 
tbat  there  is  but  one  st -p  between  the  sublime  and  tlio 
ridiculous,  as  bandying  ribald  epithets  with  a  jeering 
molj.  llv  excuse  for  noticing  these  charges,  which  have 
iiccn  made  here  in  the  progress  of  the  investigation  is,  that 
nothing  has  been  said  in  vindication  of  the  President 
from  them. 

It  will  be  my  duty,  Seustors,  to  pay  Bome  attention  to 
them  to-d.ay.  We  nave  borne  it  long  enough,  and  1  pro- 
P' se.  before  I  enter  upon  the  investigation  of  the  articl.-s 
of  impeachment,  to  pay  some  attention  to  those  accusa- 
tions which  have  been  neaped  upon  us  almo.st  every  day 
from  the  commencement  of  the  trial,  and  which  have 
li  en  passed  nuansuered  and  unnoticed  on  the  part  of  the 
President  of  the  I  nited  States. 

If  it  is  true,  as  is  alleged,  that  the  President  is  guilty  of 
nil  these  things;  if  he  be  guilty  of  one  tithe  ot  the  of- 
feiiFCB  which  have  been  imputed  to  him  in  the  opening  ar- 
punient  of  yes-terday  and  to-day,  then  I  am  willing  to  con- 
fess that  he  is  a  monster  of  eucfi  frightful  mien  '"that  to  be 
hated  needs  but  to  lie  seen." 

1  am  willing  to  admit  that  if  he  was  guilty  of  any  of  the 
charges  which  have  been  marie  against  him.  he  is  not  only 
worth  v  of  the  censure  of  this  Senate,  but  joii  should 
"  Place  a  whip  in  every  honest  hand. 
To  lash  the  scoundrel  naked  through  the  laud." 
He  should  be  pointed  at  everywhere  as  a  monster  to  bo 
banished  from  society,  and  his  name  should  become  a 
■word  to  frighten  children  with  throughout  the  land,   from 
one  end  to  the  other,  and  when  any  one  should  meet  him 
or  see  him,  "Kach  particular  hair  should  stand  on  end,  like 
(juills  on  the  fretful  porcupine. 

If  he  was,  then  X  agree  that  neither  I  nor  those  asso- 
ciated with  me  can  defend  him.  But  who  is  .\ndrew 
Johnson?  Who  is  this  man  that  you  have  on  trial  uovv,  in 
rt't^ard  to  whom  the  gaze,  not  "of  little  l)elawarc,"  but  of 
the  whole  Union  and  of  the  civilized  world  i.s  directed  at 
tlie  present  moment;  who  is  Andrew  Johnson? 

That  is  a  iiucstiou  which  but  a  few  short  years  ago  many 
of  those  I  now  address  could  have  an.iwered  with  pleasure. 
\Vho  be  Andrew  Johnson?  (io  to  the  town  of  Greenville, 
but  a  few  short  years  ago,  alittle  village  in  the  mountains 
of  East  Tennessee,  and  you  will  see  a  poor  boy  entering 
that  village— a  stranger,  without  acquaiutances  or  friends, 
following  an  humble  mechanical  pursuit,  scarcely  able  to 
read,  unable  to  write,  but  yet  industrious  in  his  profession, 
honest  and  faithful  in  his  dealings,  and  having  a  miud 
Buch  as  the  God  of  Heaven  implanted  in  him,  and  which 
was  designed  to  be  called  into  exercise  and  play  before  the 
American  people. 

lie  enters  tho  State  of  Tennessee,  arriving  poor,  penni- 
less, without  the  favor  of  the  great,  but  scarce  had  he  set 
his  foot  upon  her  soil,  when  he  was  seized  and  carrcssed 
vrith  parental  fondness,  embraced  as  though  he  had  been 
a  favorite  child,  and  pationized  with  liberal  and  fond 
bcneticence.  In  the  first  place,  the  people  of  his  county 
-  honor  him  by  giving  him  a  seat  in  the  lower  Legisla- 
ture; next  he  ascends  to  a  seat  in  the  Senate,  then  to  the 
Ho  use  of  I'cpresentatives  of  the  American  (.'ongress: 
th'u,  by  the  voice  of  the  people,  he  wa.s  cl  cted  GuM'ruor 
of  the  State  ;  then  he  was  tent  to  the  Senate  of  the  United 
States,  and  his  whole  career  thus  far  has  been  a  career  in 
«  nieh  he  has  been  honored  and  respected  by  the  people, 
and  it  has  onlv  been  within  two  or  three  years  that 
cli^rges  have  been  preferred  against  him,  such  as  tlioao 
which  are  presented  now.  Never  since  the  charges  of 
AVurren  Hastings,  never  since  the  charges  of  Sir  AValter 
EaUieh.  has  any  man  been  stigmatized  with  more  severe 
rci.robation  than  the  President  of  the  United  States. 

All  the  powers  of  invective  which  tho  able  and  inecnious 
managers  can  command  have  been  brought  into  requisition 
to  fire  .TOur  hearts  and  to  prejudice  your  minds  against 
him.  A  perfect  storm  has  been  raised  around  him.  All 
the  elements  have  been  agitated. 

•'From  peak  to  peak,  the  rattling  crags  along. 
Leaps  the  live  thunder. 
Not  from  one  lone  crowd. 
But  ever3' mountain  now  hath  found  a  toneuo. 
And  Jura  answers  through  her  misty  shroud. 
Back  to  the  joyous  Alp>,  who  call  to  her  aloud." 


This  storm  is  plaving  around  him,  the  pitiless  rain  is 
beating  upon  him.  the  lightuinga  are  Hashing  upon  him, 
and  1  have  the  pleasure  to  state  to  you.  Senators,  to-day, 
and  I  hope  my  voice  will  reach  the  whole  country,  that  he 
still  stands  firm,  unbroken,  unawed,  unterritied.  No 
words  of  inen.ace  at  the  Senate  of  the  United  Stntes, 
threatening  no  civil  war  to  deluge  the  country  with  blood, 
but  feeling  a  proud  consciousness  of  his  own  integrity,  ap- 
pealing to  Heaven  to  witness  the  purity  of  his  motives  in 
his  public  administration,  and  calling  upon  yon.  Senators, 
in  the  name  of  the  living  God,  to  whom  you  have  made  a 
pledge  that  vou  will  do  equal  and  impartial  justice  in  this 
case  according  to  the  Constitution  and  the  laws,  to  pro- 
nounce him  innocent  of  the  olfinses  charged  ag.ainst  him. 
Are  there  not  .■'enators  here  «  hose  minds  go  back  to  the 
stirring  times  of  1860  and  ISHl,  ^vhen  treason  was  rife  in 
this  Capital— when  men's  faces  turned  pale— when  de- 
spatch after  d'/spatch  was  sent  from  this  tlhamber  to  lire 
the  heart  of  the  .Southern  people  and  prepare  the  South. -rii 
mind  for  that  revolution  whi  li  agitated  our  country,  and 
which  cost  the  lives  and  treasures  of  the  nation  to  such  an 
alarming  extent? 

Where  was  Andrew  Johnson  then?  Standing  here 
almost  within  ten  feet  of  the  place  at  which  I  now 
Btann,  solitary  and  alone  in  this  magnificent  Chamber, 
when  bloodv  treason  nourished  o'er  us,  his  voire  was 
heard  aroii-ing  the  nation.  Some  of  vou  heard  it.^  notes 
as  thev  r  lied  from  one  end  of  the  land  to  the  other, 
arousing  the  patriotism  of  our  country— the  only  man 
from  the  South  who  was  disi>osed  to  battle  against  trea- 
son then,  and  who  now  is  called  a  traitor  himself.  He 
who  has  periled  his  life  in  a  thous.ind  formal  to  put 
down  treason;  he  who  has  been  reckless  of  danger;  ho 
who  has  periled  his  life,  his  fortune  and  his  sacred 
honor  to  save  its  life  from  destruction  and  ruin,  now  is 
stigmati-<ed  and  denounced  as  a  traitor,  and  from  one 
end  of  the  land  to  the  other  that  accusation  has  rung 
until  the  echoes  even  come  back  to  the  capital  here,  in- 
tending if  possible  to  influence  the  judgment  of  the  Se- 
nate. 

Is  Andrew  .Johnson  a  man  who  is  disposed  to  betray  any 
trust  reposed  in  him?  A  man  who  has  on  all  occasions 
been  found  standing  by  his  neighbors,  standing  by  his 
friends,  standing  by  his  country ;  who  has  been  fc!)und  on 
all  occasions  worthy  of  the  hijh  confidence  and  trust  that 
has  b.  en  reposed  in  him.  I  know,  Senators,  that  when  T 
state  these  things  in  your  presence  and  in  your  hearing,  I 
may  extort  but  a  smile  of  derision  among  some  of  thoso 
who  differ  with  hiin  in  opinicm.  I  know  that  an  unfortu 
Date  ditferenee  of  opinion  exists  between  the  Congre.ss  of 
the  United  States  and  the  President;  and  in  attempting  to 
address  you  upon  some  of  the  very  (picstions  through 
which  this  dithculty  arose,  I  pray  Almighty  God  to  di- 
rect mo  and  lead  me  aright,  for  I  believe  in  this  presenca 
to-day  that  mv  distinguished  client  is  innocent  of  tho 
charges  preferred  against  him,  and  I  hope  that  God's  bless- 
ing, which  has  folio"  ed  him  so  far  in  life,  w  ill  follow  liinx 
now,  and  that  ho  will  come  out  of  the  bery  furiiaco  un- 
scathed. 

Who  is  Andrew  Johnson?  Why,  Senators,  when  the 
battle  of  Manassas— as  we  call  it  at  the  South,  or  of  Bull 
Kun,  as  I  believe  it  is  called  in  the  North,  w.as  fought— 
when  our  troops  were  driven  back  defeated,  .and  wero 
pursued  in  haste  and  confusion  to  the  capital  -when  men's 
faces  turned  pale  and  their  hearts  faltered— where  was 
Andrew  Johnson  then  'I  With  a  resolution  undismayed, 
and  unfalteringly  believing  in  the  justice  of  the  great 
cause  in  which  the  country  was  engaged,  hia  voice  was 
heard  here,  proclaiming  to  the  whole  country  and  to  tho 
whole  world  the  objects  and  purposes  of  the  war.  Then  it 
was  that  his  voice  w.as  heard  among  the  boldest  of  those 
who  declared  it  the  purpose  of  Congress  to  stand  bv  and 
defend  the  Constitution,  and  to  maintain  and  uphold  the 
government. 

One  w  Old  more  Senators,  in  regard  to  tho  President  of 
the  United  States.  It  is  urged  upon  all  hands,  that  we  are 
addressing  gentlemen  of  the  highest  intelligence  and  posi- 
tion in  tlie  land,  many  of  whom,  as  has  been  repeatedly 
said,  are  judges  and  lawyers  well  versed  in  the  law.  What 
has  been  your  rule  of  conduct  heretofore  as  judges  or  law- 
yers, when  vou  came  to  pronounce  jud.gment  upon  the 
conduct  of  a  fellow-man?  Vou  have  endeavored  to  place 
yourselves  in  his  position,  and  to  judge  from  his  stand- 
point, and  when  you  thus  acted,  you  wero  cn.abled,  under- 
standingly,  to  determine  in  regard  to  a  man's  conduct, 
whether  it  was  right  or  wrong.  I  may  ask  you  if  it  is  pes. 
sible  for  von  to  do  it;  to  place  yourselves  in  .\ndrcw  Jiuin- 
fon's  place  and  judge  a  little  from  his  standpoint,  and  in 
tho  manner  in  which  he  would  judge. 

I  know  that  this  is  asking  a  gre  it  deal  at  your  hands.  It 
is  asking  a  great  deal  of  men  who  have  fixed  opinions  like 
those  which  you  Ip'Id.  to  ask  tluun  to  review  their  opinions, 
and  eapeeialiy  where  they  dilier  from  those  of  the  man 
whom  they  are  to  judge.  But  I  know  I  am  not  addressing 
such  a  SeuAte  as  the  honorable  niaiiayers  spoke  of  the  other 
day.  I  am  not  addressing  politicians.  I  feel  that  I  am 
addressing  judges— the  most  omincut  judges  known  to  law 
and  the  Coustitution  of  tho  country— judges  sitting  upon 
the  groati'st  trial  known  to  tho  Coustitution;  and  tliough 
we  all  know  and  feel  what  is  the  power  of  passions  and 
prejudices  and  preconceived  opinion,  and  how  didieult  It 
is  to  lav  their  influence  aside,  yat.  Senators,  I  would  r»- 
spectfully  and  most  humbly  invoke  you,  in  the  name  of 
that  Goil  before  whom  you  have  sworn  to  judge  im- 
partially, to  endeavor  to  banish,  as  far  as  nossible,  all  pro- 
conceived  opinions  and  all  polities,  and  rise  to  the  dignity 
of  judges  and  the  high  dignity  of  this  great  occasion.  I 
would  even  ask  vou  to  rise  to  that  superhuman  Godliko 
etfort  which  shall  enable  you  to  banish  these  opinions,  and 
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w>rf..nn  that  imrartial  justice  which  you  have  sworn  to  do. 
^.m^pco  lie  think  it  is  impossible  that  we  can  close  our 

*^lTis^i;m'o^lyeno7t"Yut"v'"that  the  newspaper  preBs, 
thi  Kreitect  Tuid  luost  tremendous  power  in  the  country, 
ereaietthau  Senators  or  Kcpre.-outative^.and  it  is  mipoe- 
fibletoclopeourcvesto  the  fact  that  this  case  has  been 
difu-.fcd  and  decided  over  and  over  again  by  those  who 
ft  v^.r  hnp.^ad,men?aud  tho.e  opPO«ed  to  t  AU  manner 
cl  opinions  have  been  expressed  ad  sonic  l'-'^'-  ^^^^e 
their  ralculatiune  on  the  result  of  the  tiial.  ^eua^tT^,  i 
II, ve  mad    no  such  c^  I  declare  to  you  and  to 

the  comitiTinoA  solemnly  that  I  make  no  such  calcula- 
tru^  no  nich  unworthy  investigation  has  for  a  moment 
a',"  ,ted  n  V  mind.  No;Senators..I.would  not  do  a  thing 
Bni  ■  iifo"lv  improper  to  the  portion  I  occupy.  \\  hat- 
e  ,r  VtluVV  n.avsav.  I  tell  you  that  I  do  not  regard  ini- 
^kich  iVent  a"  a  loregone  conclusion.  If  I  thought  so, 
BMU  . le  a"  I  am.  and  exalted  as  you  are  I  would  scorn  the 
id.  a  of  addiessing  myself  to  this  honorable  body. 

B^,?  l1io  not  believe  it,, and  no  force,  «nd  no  Inng  but  he 
re  ult  which  I  trust  in  God  may  never  hai  pen,  \Mllbiing 
niy  miidto  the  conclusion  that  any  such  s  ate  of  thmgs 
exVts  orcanbe  brout:lit  about,  for  we  all  know  eu.iiigli 
8biut"thehi.<torvof  our  country  to  know  that  it  requires 
S.  o' dinarv  talJnt,  no  ordinary  cliaraeter,  no  ordinary  e.x- 
r.ei  iiueut  to  get  this  Chamber,  in  which  you  are. acting  as 
ki  re-ent-itives  of  vour  respective  State",  l-or  it reyuirea 
fUent  and  character  to  enable  men  to  come  here  and  oc- 
cupy the  positions  which  you  occupy  now;  and  when  1 
tl  hik  tl:a  the  honor  of  the  Senate,  the  honor  of  our  noble 
a  ce-ti  -:V  ho  framed  this  tribunal  to  do  equal  and  impar- 
th'l  justiie.  is  at  stake,  I  cannot  lor  a  moment  credit  such 
thiuKH  as  aie  reported,  and  I  would  say  now  as  ever  to  the 
American  p.'oplc  place  no  confidence  in  these  things,  be- 
lieve that  the  Senate  of  the  American  natinn  are  lionest 
and  hunorahle  men.  and  in  every  time  of  trial  and  danger, 
vi.en  the  billows  of  excitement  roll  high,  when  men's  pa^- 
fivns  ai'e  aroused  and  agitated  to  the  highest  degree,  h;0K 
to  the  Senate  with  hope  and  couhdence ;  to  tho.-c  men  \\  ho 
arc  in  Eouie  degree  elevated  above  deinndence  upon  n.ere 
popular  clamor,  look  to  the  Senate  «  it  i  con  idence  and 
iJiuB  looking,  thus  hoping,  your  hope  shal  not  be  i"  ^-iin- 

■i  bus  it  is  that  I  shall  endeavor  to  address  you  on  this 
occasiui.  Itis«ith  this  hope  and  luliuenced  by  these 
considerations  that  I  now  approach  some  of  the  other 
topics  wliich  claim  our  attention,  1  afk  vou  asam,  it  pos- 
6ii  le  to  1  lace  yourselves  in  the  conditmn  of  the  I'resident 
01  the  L'nited  States,  and  divest  yourselves,  as  lar  you 
can  -and  I  agree  that  it  requires  an  almost  Buperhuinan 
el.orttodo  it-of  all  preconceived  opinions,  and  place 
v.,urselves  in  his  condition  an  i  laace,  1  hen  as  to  his  lite 
as  a  politician.  Who  i^  the  President  of  the  L  nited  States/ 
\Vh^^  a  Ueu:ocrat  of  the  strictest  sect  and  most  strict  con- 
strubtion ;  an  old  Jackson,  Jetfersoui.an  Democrat ;  a  man 
whopioclaimed  his  democracy  m  the  very  teeth  ot  ac- 
ceptance \v  hich  he  wrote  at  the  time  when^uonimated  tor 
the  ollice  of  Vice  President  of  the  Lnited  States,  and  you 
and  the  whole  country  were  told  that  he  wasa  Uemocrat, 
and  he  endeavored  to  rouse  the  olu  Democra.ic  party  to 
whai  hecallel  the  pure  anu  correct  doctrines  ot  demo- 
cracv,  and  to  stand  by  tlie  country  m  the  great  contiict  la 
v\iiieli  it  uas  eugageil.  .       ,,  ;,      t  r^r. 

When  we  look  at  this,  ai'd  examine  the  records  of  COn- 
erees  and  the  detiates,  and  hw^  at  hia  record  on  every 
qnestiuniu  which  the  (Ju.istitution  of  the  f  nitcd  Slates 
^as  invobed,  where  do  v.  u  find  the  President?  \ou  nnd 
him  under  all  circumstances,  as  a  strict  constructionist  ot 
the  ( ',-nstituiinn,  ndhering  with  strict  tenacity  to  the  priii- 
ci'iles  and  spirit  of  the  Coiistitutiou,.ind  ot  that  party  laith 
iu' which  he  had  been  trained;  and  «  hen  you  look  at  the 
gr.  at  difference  betsvceu  him  a.d  thu  House  ot  Kepre- 
bcut-Ltives  upon  the  great  qucst-o'is  which  agitate  the 
coiintrv  vet.  Senators,!  ask  you  if  be  may  not  entertain  an 
Opiiiiou  ditfereut  from  your  own  witliout  blame/  Uo  ac- 
cord to  biiu  something  of  that  freedom  of  opinion  which 
you  accord  to  everv  man  on  trial.  Accord  to  hiui  some- 
thing of  the  privilege  which  in  accorded  to  the  meanest 
criminal.  Accord  to  him  the  presumption  that  he  IB  luuo- 
ci-nt  until  he  is  dei-laredg!  ihy.        ,  .        ,  .  >.  i, 

Look  at  his  inotives.  Look  at  t'iff  mannerm  which  he 
has  :ieted.  and  if  there  has  been  an  iinfoitiinate  di;iereiice 
between  liim  and  the  Cou<:re.-B  of  the  I  nit.-d  State.- upon 
great  constitutional  questions,  whv  attribule  tliat  diili-r- 
enee  if  vou  please,  to  the  training,  to  the  education,  to  the 
hul.its  oV  tliought  of  hi.s  whole  lite,  but  do  not  attiihuto  it, 
in  the  ab-euce  of  proof,  to  uuworthe,  b.ise,  dishonorable, 
meau  luotives,  as  you  arc  asKed  to  do  uiiou  the  other  side, 
j  Ug  leave.  Senators,  to  remind  you  ol  the  resolution  to 
wiiich  1  adverted  a  moment  ago;  tor  in  the  vieiv  which  I 
take  of  this  case,  that  res,,lution  furnr-bcB  a  key  to  the 
wh  .Ic  conduct  of  the  Presid.-nt  in  the  controversy  out  ot 
ivhicb  tliis  unfortunate  proceeding  has  arisen. 

'.  hat  re  olutiou  adopt,  d  iu  Ijol  declares  that  (.onpress, 
in  the  prosecution  of  the  war  tor  the  sui'pre-aioii  ot  the 
Keoellion.  will  recollect  only  is  doty  to  the  «  hole  eonn- 
tr  -lb  It  the  war  is  prosecuted  in  no  soint  of  revenge,  nor 
for 'the  puip 'se  of  overthroi  iag  auv  of  ilie  in  titutious  .f 
the  couutry,  but  tod  feud  the  Con-titution  and  nil  laws 
made  in  pursuance  tliereof,  and  to  preserve-  lUe  dignity, 
t<qualitv  and  rights  of  all  the  Slates  impartnaly.  and  tluit 
a«  So  n  as  the  ends  ^^•erc  aee.implUhed  to.- war  slioold 
cease  There  ii  the  chart  ^vhi.  h  has  guided  the  I'residcnl 
of  the  Inited  States  in  the  discharge  of  hi.^  ollicial  duty. 
'Ihere  is  tl\e  plattorm  upon  ^^  hicli  he  has  stood,  and  it  he 
hasnot  viewed  it  in  the  liglit  iu  which  others  have  re- 
garded it.  still  I  ask  if  it  is  not  capable  of  being  regarded  m 
the  light  in  which  be  has  \  ieu  ed  it? 
If  it  is,  then  I  claim  that  we  shall  remove  from  thla  prose- 


cution nil  idea  of  improper  motives,  and  I  d.  clare  that, 
in  view  of  the  testimony  ottered  on  thc/.ther  side;  in  Mew 
of  all  that  is  k-.iown  to  the  country,  with  the  excei.ti.ui  ot 
one.  single  nstance,  the  President  of  the  1  nited  States  has 
stood  up,  in  letter  and  in  spirit,  to  what  he  believes  to  be 
the  doctrine  of  this  resolution,  which  was  adopted  with  all 
but  perfect  un;iniinity  by  the  two  housca  ol  Congress  m 
1H61  In  the  progress  of  the  war  he  felt  it  necessary  for 
bimto  vield  the  question  of  slavery  so  far  as  he  had  an v 
inlluencc  iu  the  section  of  country  in  which  he  resided. 

'"He^weut'^as  for  as  the  farthest  in  proclaiming  emancipa- 
tion in  the  State  over  which  he;  was  placed  as  Military 
Governor,  and  in  other  respects  In.'  has  endeayied  _W 
carry  out  that  resolution  in  the  smiit  in  which  it  wa^  in- 
troduced bv  the  venerable  ( ■ritteiideii,  whose  iminory  «  ill 
be  respecte-d  by  those  ot  you  who  know  them  and  as  long 
as  America  shall  have  a  name,  so  long  as  talent  genius  and 
independence,  faithfulness  and  tirmnesL:  shall  be  vene- 
rated, so  long  will  the  name  of  that  great  and  gof"!  "''in 
be  honored  in  our  own  and  other  lands— who  dechiied  m 
the  resolution  which  be  ottered,  that  the  vyar  w.as  not 
prosecuted  for  the  purpose  of  conquest  or  suhjiiga  ion  but 
that  the  dignity  and  equality  and  rights  of  all  the  States 
Blioiild  be  impartially  imiiiit. lined.  . 

Do  not  misunder-tand,  Senators.  It  iB  not  my  purpose 
to  enter  into  nnv  discussion  on  the  dirterence  of  oimiioa 
between  the  President  and  GongiesB  in  regard  to  tUe  re- 
construction policy  which  has  been  pursued  by  them.  1 
onlv  advert  to  it  for  the  purpose  ot  showing  that  there  was 
n  pledge  of  equalitv  of  rights  to  be  preserved  in  ISoU  and 
1861,  when  the  galleries  of  the  Senate  Chamber  rang  «  ith 
the  applause  of  the  multitudo;  '-when  fair  women  and 
bravo  men"  were  not  asliaiued  to  express  their  i-.dmiration 
and  gratitude  for  him  who  is  now  on  trial  before  you  for 
the  course  he  then  to  .k,  wliile  he  had  advocated  a  dcctriuo 
which  was  exceedingly  obnoxious  to  the  bouthei  n  people. 
What  was  it?  It  was  that  the  Congress  of  the  L  nited 
States  had  the  power  to  compel  obedience  to  the  Constitu- 
tion and  l.awB  ol  the  L'nited  States.  He  denounced  tho 
doctrine  of  secession,  and  denied  that  any  State  uad  tho 
right  to  withdraw  from  the  Union  without  the  consent  of 
all  the  States. 

He  insisted  that  the  great  power  of  the  government 
should  be  brought  into  requisition  to  keep  these  States 
within  the  Union.  And  when  the  war  was  over:  when 
Lee  had  surrendered;  when  the  government  of  the  I  nitea 
States  was  cast  upon  him  suddenly  and  unexpectedly  ;  m 
the  euddcn  emergency  in  which  he  was  called  upon  to  .act 
hastily  and  Bpeedily,  BO  as  to  bring  the  war  to  a  termina- 
tion as  soou  aa  possible,  what  did  he  do?  Ihere  jyas  no 
time  to  call  (Jongresa  together ;  no  time  to  assemble  the  Kc- 
prescntatives  of  the  nation ;  and  such  was  the  state  ot  tho 
country  as  to  demand  immediate  and  prompt  action. 
What  did  the  President  of  the  United  States  do?  1  ho 
President  undertook  to  carry  out  what  he  believed  to  ho 
the  policy  of  his  lamented  predecessor.  He  undertook 
this  in  good  faith.  He  manifested  no  desire  to  segrcgato 
himself  frmn  the  party  by  whom  he  bad  been  elevated  to 
power.  He  endeavored  faithfully  to  carry  out  the  resoU'- 
tion  of  1861,  to  preserve  the  dignity,,  equality  and  rights  of 
the  States,  and  not  impair  them  in  the  slightest  degree. 
And  now  the  ques'.ion  is,  suppose  he  is  wrong ;  suppose  the 
Congress  is  right;  in  the  name  of  all  that  i-  great  and  good 
I  ask  any  oni'  of  yon  to  say  if  he  is  a  traitor  to  his  princi. 
pics,  or  a  traitor  to  the  party  that  elected  lum? 

it  ia  a  mere  difference  of  opinion,  an  untortunate  ditfer- 
ence-  a  very  unfortunate  dirterence  between  biiu  and  the 
Congress  of  the  United  States.  Hut  who  can  say,  in  the 
spirit  of  candor  and  truth,  that  he  was  not  eiideayoriug 
and  did  not  try,  iu  all  his  acts,  to  carry  o.;t  what  he  be- 
licved  to  be  the  policy  of  the  party  by  whom  he  w.as  ele- 
vited  to  power;  and  alter  he  liad  taken  his  stand  he  did 
ail  he  could  to  have  the  policy  of  the  lamented  Lincoln 
carried  out  in  regard  to  Ai  knnsas  and  Louisiana,  believing 
that  when  Mr.  Lincoln  made  his  proclamation  in  regard  to 
the  restoration  of  the  States,  be  designed  to  restore  ths 
States  to  which  they  were  before  the  war  commenced  i 
ask,  who  can  say  there  was  guilt  in  that?  You  mav  diller 
in  opinion,  vou  may  think  he  waa  wrong— undoubtedlv  a 
large  majority  of  this  Senate  believe  conscientiously  that 
he  v\  as  w  rong— but  still  do  you  believe  you  can  deprivo 
him  of  theclaim  of  lionesty  and  integrity 

Is  a  judge  to  he  tried  becauae  he  mistakes  tho  law  m  a 
ch  irge  to  a  jury?  I  need  not  turn  to  authority,  I  need 
not  read  law  books  to  Btitisfy  you  that  any  man  i.ctuig 
ia  a  judicial  capacity,  from  a  simple  juBtice  of  the  pea "o 
to  the  chief  justice  of  the  highest  court  in  the  f.uiied 
States,  is  protected  bv  the  la  vb  while  in  the  taithtiil 
and  honeat  exercise  of  the  judgment  which  is  coutened 
upon  him  You  hear  a  great  deal  about  the  doctrino 
of  implied  power,  and  1  shall  have  occasion  to  speak 
of  that  more  in  another  part  of  mv  remarks,  but  let  mo 
put  one  plain,  simple  question  to  thia  Senate,  and  to  tho 
whole  Country. 

Can  any  one  put  hia  finger  upon  any  sentence  or  clause 
in  the  (Constitution  of  our  country  which  says  who  la  to 
restore  the  n  lation  of  peace  in  the  land  when  they  havo 
been  disturbed  by  a  civil  war?  You  have  the  power  to 
suppress  rebellion,  but  the  moment  you  go  beyond  the  lan- 
guage of  the  Constitntijn  you  make  use  ot  an  implied 
pou'er;  nnd  the  moment  vou  admit  the  doctrine  of  imp  i- 
cation,  then  1  maintain  that  that  dactrine  is  just  .as  aiipli- 
cablc  to  the  President  ot  the  United  Statea  as  to  any  Sena- 
tor or  Uepresentative.  ,  ,  .  _  jj„  . 
I  askthisaucBtion  again;  I  know  whom  I  am  addresn- 
ing ;  I  knowthe  intelligence  and  the  high  respectability  of 
character  of  thia  great  tribunal,  and  I  put  the  questioa 
with  fouiiess  contidence  to  every  Senator:— Wneredoea 


194 


IMPEACHMENT  OF  ANDREW  JOHNSON. 


he  find  the  power  in  the  Constitution  to  pass  your  Recon- 
Btnicti.m  Ia-,v8  unless  under  tlie  power  to  suppress  inSur- 
rectinu?  where,  unless  uuder  those  general  powere  l)y 
which  the  w:ir  was  carried  on  and  under  which  it  is  de- 
clared that  the  government  has  the  inherent  risht  to  pro- 
tect itself  against  dissolution,  and  in  the  name  ot  law  and 
justici'  that  you  inaugurate  here  in  this  Chamber,  and  lu- 
Bcribe  over  the  doors  that  are  the  entrance  here ;  I  ask  you 
in  the  name  of  law  and  order  and  justice,  where  do  you 
get  this  Dower  if  not  from  implication? 

The  Constitution  is  silent;  it  does  not  say  that  Con- 
gress sh  nil  pass  laws  torecijustruct  States  that  have  been 
in  rebellion;  it  does  not  sav  that  the  President  of  the 
t'nited  St.tes  shall  do  this.  You  are  obliged  to  re-ort  to 
inipliiation.  He  is  the  commander-in-chief  of  the  arni.v 
and  navv  in  time  of  war.  Peace  had  not  been  declared 
when  these  nicasures  of  his  were  undertaken.  It  was  ne- 
ce.sirvto  protect  the  country  agninst  the  ruin  that  was 
likelv"to  follow  ill  the  wake  of  hundred?  and  thousands  of 
Boldiers  turned  loose  upon  the  country.  Tliere  was  no 
time  to  nnk  the  judgment  of  the  Omgress  of  the  United 
St'ites.  He  was  forced  to  act  in  construing  the  powers  and 
duties  th^it  b'donged  to  hiui  upon  his  own  judgment,  as 
commandcr-m-chief  of  tlie  army  and  navy,  and  if  he  mis- 
conceived his  duty  or  his  power;  if  befell  into  an  error, 
into  which  yon  maV  say  Mr.  Lincoln,  his  lamented  prede- 
cessor, hail  fallen,  let  me  ask  you,  gentlemen,  is  thereto 
be  no  cliarity,  no  toleration,  no  liberality  for  a  ditierence 
of  opinion? 

Arc  we  to  judge  in  the  spirit  that  governed  the  world 
two  hundred  years  ago?  Are  we  like  those  who  burned 
heretics  at  the  stake  to  intro.Uice  in  this  nineteenth  cen- 
tury such  a  standard  of  judgment,  and  forget  that  the 
spirit  of  the  gospel  has  been  spread  abroad  and  that  a 
spirit  of  liberality  is  infused  into  the  minds  of  the  people 
of  this  age?  1  ask  Senators  if  the  President  is  to  be 
judged  in  the  spirit  of  the  dark  ages,  or  of  the  middle  ages, 
or  in  an  enlightened,  patriotic  and  Chrisliin  spirit?  Now, 
I  niiiintriiu  upon  this  great  question  that  the  President,  in 
his  position  of  the  chief  executive  ofrieer  of  the  naiion.  is 
entitled  to  the  credit  of  having  acted  honestly,  and  being 
governed  by  upright  and  correct  motives.  And  I  maintain 
also,  that  in  this  court,  or  in  nvy  court  under  licaveu 
honesty  and  integritj-  of  motive  is  a  i-hield  and  protection 
to  him  against  all  the  darts  that  may  be  leveled  at  him 
from  any  quarter,  high  or  low. 

It  is  a  protection  to  him.  The  servant  who  knew  his 
master's  will  but  did  it  not,  was  puni-hed,  but  never  the 
servant  who  did  not  know  his  master's  will,  or  who  erred 
in  an  honest  exercise  of  his  judgment  and  reason.  Now, 
Senators,  I  maintain  that  this  cursory  glance  at  the  his- 
tory  of  the  country,  and  at  the  difference  of  opinion  that 
exists  bet.veen  Congress  and  the  President,  is  stiHicient  to 
show  that  he  was  animated  by  correct  and  upright  mo- 
ti\es,  and  that  he  ought  not  to  be  judged  in  the  spirit  in 
•which  the  honorable  managers  askthathe  shall  lie  judged. 
His  acts  or.ght  not  to  be  taken  as  an  evidence  that  he  in- 
tended contrary  to  what  he  deemed  to  be  his  duty  under 
the  eircumstancea. 

Now.without  discussing  the  question  further,  but  merely 
for  the  purpose  of  calling  the  ■itientious  of  Senators  to  the 
Bubject,  I  beg  leave  to  remind  them,  as  I  have  already 
done,  that  according  to  Mr.  Stanton's  own  testimony,  in 
another  investigation  which  has  been  published  under  the 
authority  and  sanction  of  Congress,  the  I'resident  of  the 
United  States  endeavored  to  carry  cut  what  he  believed  to 
bo  the  policy  of  Mr.  Lincoln.  1  will  refer  you  to  come  few 
date?  and  cireuiustances  in  co'ineetion  with  this,  and  I 
shall  then  pass  from  it  without  undertaking  to  discuss  tiie 
merits  of  ditferences  of  opinion  between  tne  Senate  and 
the  President.  I  only  do  so  for  the  purpose  of  relieving 
him  from  the  charge  of  being  a  usurper,  a  traitor,  a  tyrant, 
and  a  man  guilty  of  every  crime  known  under  heaven. 

Now,  Mr.  Lincoln,  in  his  pmclamation  of  the  8th  of  .July 
1864,  stated  that  while  he  liad  failed  to  oppose  the  first  Us- 
construction  bill  passed  by  Congress,  vit  he  expre-'sed  an 
unwillingness  to  set  aside  the  Constitutions  of  Arkansas 
and  Louisiana.  And  in  his  Emancipation  Procl.iniation  of 
18t:3  he  invited  the  liebel  States  to  form  new  conftitucions, 
to  be  adopted  by  not  less  than  one-tenth  in  number  of  the 
votes  cast  in  each  State  at  the  Presidential  election  of  18iiO, 
each  having  taken  the  oath  prescribed  by  his  proclamation. 

Mr,  Johnson,  as  you  know,  when  he  came  into  power, 
recognized  Governor  Peirpoint  as  the  Govt-rnor  of  \Vest 
Virginia,  which  the  Congress  of  the  United  States  tlmught 
(and  rightly)  was  sutKciently  well  organized  to  justify 
them  in  consenting  to  the  furmatiou  of  a  new  State.  Se- 
nators will  pardon  me  if  I  f:ill  into  errors  on  thee  sub- 
jects, because  I  am  no  politician,  and  it  is  like  carrying 
co;il3  to  Newcastle  for  any  of  us  to  argue  these  questions 
bcfjre  Senators  and  the  House  of  Kepresentatives,  who 
arc  more  familiar  with  them  than  we  are;  and  if  I  fall 
into  errors,  they  are  errors  of  ignorance  and  not  of  design 
I  know  the  great  superiority  that  the  honorable  managers 
liave  in  this  respect  over  us,  and  I  acknowledge  it  because 
each  member  ot  the  House  of  liepresentatives  and  every 
Senaior,  in  reference  to  these  subjects,  have  been  con- 
cerned in  them.  But  still,  Senators,  I  beg  leave  to  remind 
you  that  Mr.  Johnson  recognized  her  Governor. 

That  State  was  recognized  as  a  State  under  an  election 
held  by  the  people.  Under  that  ilection  West  Virginia 
was  formed  into  a  new  State,  and  all  this  was  done,  if  I 
am  not  misinformed,  without  any  act  of  reconstruction 
being  passed  bv  the  Congress  of  the  United  States.  Now 
when  the  President  came  into  power ;  when  he  saw  that 
the  Congress  of  the  United  States  had  recognized  and  ac- 
cepted VVest  Virginia  as  a  State,  was  he  not  justitied  in 
the  bidief  that  he  was  pursuing  not  onlj-  the  policy  of  Mr. 
Iiiacolu  and  the  party  that  elected  him  to  power,  but  tlio 


policy  of  the  Senate  and  the  House  of  Representatives  of 
the  United  States?  and  if  he  committed  an  error,  I  rep 'at 
it  was  an  error,  I  repeat  it  was  an  error  of  the  head  iiud 
not  of  the  he.art,  and  ought  not  to  be  made  a  matter  of  ac- 
cusation ngainst  him.  Let  me  now  call  your  attentiovi  to 
the  fact  that  between  the  23th  of  May  and  the  13th  of  July. 
18d5,  he  appointed  Provisional  Governors  for  No'-th  Caro- 
lina, Mississippi,  Georgia,  Texas,  Alabama,  South  Carolina 
and  Florida, 

Now  let  me  pause  a  moment,  and  ask  you  a  question 
here.  Up  to  the  time  of  the  assembling  of  the  Congress  of 
the  United  States  in  December,  1865,  «ho  was  there  in  all 
this  broad  land,  from  one  end  of  it  to  the  other,  that  d  ired 
to  point  i  ho  tlow,  immo%ing  finger  of  scorn  at  Andrew 
Joh!ison,  and  say  that  he  was  a  traitor  to  his  party,  or  that 
he  had  betrayed  any  trust  that  had  been  reposed  in  hiin. 
He  was  faithfiilb'  carrying  out  what  he  believed  to  be  the 
policy  of  the  Congress  and  his  predecessor,  wiio  was  an.t- 
ious  that  the  Union  should  be  restored. 

He  was  anxious  to  pour  oil  upon  the  troubled  waters  and 
to  heal  the  living  wounds  of  his  distracted  and  divided 
country,  and  if  he  eired  it  was  an  error  which  intended  to 
restore  peace  .ind  harmonj'  to  our  bleeding  country.  If  it 
was  .an  error,  it  was  designed  to  banish  the  recollection  of 
war,  and  which  was  intended  to  bring  in  a  fraternal  em- 
brace the  brother  and  sister,  the  husband  and  wife,  who 
had  been  separated  during  the  awful  calamity  which  over- 
shadowed our  country  in  that  terrible  civil  war  that 
drenched  the  land  in  human  gore;  I  say,  if  ho  committed 
an  error,  in  these  things,  it  is  not  an  error  that  should  be 
imputed  a  criiue.  However  you  may  differ  with  him,  if 
you  pronounce  on  his  conduct  that  judgment  which  I  in- 
voke elevated  judges  to  pronounce— if  you  will  pronounce 
that  eool,  dispasnionate  judgment,  which  must  be  exer- 
cised by  every  one  of  you  who  intends  faithfully  to  redeem 
the  pledge  which  he  has  made  to  God  and  the  country— I 
thiuk.  Senators,  that  you  ^vill  acquit  him  of  this  accusation 
that  has  been  made  against  him. 

Now  one  other  thought,  and  I  leave  this  branch  of  the 
Bubject.  On  tiie  20tli  of  August.  1866.  the  President  of  the 
Inited  Stntcs  proclaimed  the  Rebellion  at  an  end,  and  on 
the  2d  of  .March,  1867,  an  act  was  approved  entitled,  "An 
act  to  provide  for  a  temporary  increase  of  the  pay  of  offi- 
cers in  the  army  of  the  United  States,  and  for  other  pur- 
poies."  By  the  second  section  of  that  act  it  is  enacted 
that  Section  1  of  the  act  entitled  "An  act  to  increase  the 
p.ay  of  soldiers  in  the  United  States  army,  and  for  other 
purposes,  approved  June  20, 1864,be  and  the  same  is  hereby 
continued  in  full  force  and  ett'ect  for  three  years  from  and 
after  the  close  of  the  I'ebellion,  as  announced  b.y  the  Pre- 
sident of  the  United  States  by  proclamation  bearing  date 
the  2Uth  day  of  August,  1866. 

There  is  a  legislative  recognitition  of  the  fact  that  the 
war  is  at  an  end.  There  is  a  recognition  of  the  President's 
power  80  to  proclaim  it,  and  without  discussing  these 
questions,  for  I  have  said  I  will  not  enter  upon  the  dis- 
cussion of  them,  I  advert  to  it,  and  my  reason  for  alluding 
to  it  is,  by  the  remarks,  I  might  say  repeated  remarks  that 
have  been  made  by  the  honorable  mamigers  that  this  did 
not  show  that  this  legislative  recognition  of  the  Presi- 
dent's proclamation  announcing  the  termination  of  the 
civil  war,  and  the  close  of  the  rebellion  was  a  recognition 
of  the  facts  that  the  Southern  States  were  not  out  of  the 
Union,  and  that  ii.  goes  far  to  extenuate,  if  not  to  justify 
the  view  which  the  President  took  in  reference  to  the  re- 
storation of  the  States  to  their  harmonious  relations  with 
the  government  of  the  country. 

And  now,  Senators,  having  disposed  to  some  extent,  but 
not  entirely,  of  these  personal  charges  made  against  the 
President,  and  having  reviewed  briefly  and  imperfectly 
something  of  his  personal  and  political  historv,  I  invito 
you  to  look  back  upon  the  record  of  his  whole  life  and  hia 
name. 

I  ask  you— T  ask  the  country  to-dav  to  remember  his 
course.  We  appeal  with  proud  confidence  to  the  whole 
country  to  attest  the  pui  it V  and  integrity  of  his  motives! 
and  while  we  do  not  claim  that  his  judgment  is  infallible, 
or  that  he  may  not  have  committed  error— and  who,  in  his 
po-ition,  may  not  comiuit  great  and  grievous  errors— while 
we  claim  no  such  attributes  as  tht'se,  we  do  claim,  before 
the  Senate  and  before  the  world,  that  he  is  an  honest  man; 
that  he  is  a  man  of  integrity,  of  pure  and  upright  mo- 
tives, and  notwithst  inding  the  clamor  that  has  been  raised 
against  him,  he  appeals  to  the  judgment  of  this  Senate  and 
the  u  Olid  to  vindicate  him. 

Mr.  Chief  Justice  and  Senators:— One  of  the  first  and 
most  important  questions  in  my  view,  is  a  question  ivhich 
I  liave  barely  touched  in  passing  along,  but  have  not  at- 
tempted  to  notice  at  length.  That  question  is,  what  sort 
of  a  tribunal  this  is?  Is  it  a  court  or  not?  Some  votes 
have  been  taken  on  this  question,  but  it  has  not  been  dis- 
cussed, according  to  my  recollection,  by  any  of  the  counsel 
for  the  President.  At  an  early  period  of  the  trial  you  de- 
liberated upon  it  in  your  Chamber.  What  debates  you 
had  there  t  know  not.  Whether  they  have  been  pub- 
lished or  not  I  know  not.  Vour  votes  were  announced  by 
the  Chief  Justice,  but  whether  the  discussions  in  secret 
session  have  been  published  I  know  not.  All  1  have  to  s.ay 
is  that  I  have  not  seen  them  if  they  have  been  published! 

While  I  do  not  know  to  what  extent  the  opinions  of 
Senators  may  be  fixed  and  confirmed  on  this  questiou,  I 
ask  you  as  a  matter  of  right,  whether  vou  consider  your- 
selves as  having  decided  it  or  not,  that  vou  will  allow  me  to 
address  myself  for  a  short  time  to  the  consideration  of  this 
question,  which  I  regard  as  one  of  the  greatest  ouestious 
which  has  been  presented  since  the  formation  of  our  go- 
vernment. I  think  I  am  not  asking  too  much  at  the  hands 
of  the  Senate,  when  I  ask  to  bo  he.ard  on  this  subject,  it 
was  argued  by   the  honorable   manager  who  opened  the 
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case  that  thif  ia  a  mere  Senate.  Itiea  court.  I  will  call 
your  attention  to  a  single  p;iragrapli  or  two  in  the  .argu- 
ment of  the  Ie:irned  ni.aiiaRer,  who  has  managed  thia  case 
Tvitli  eiich  con^'umate  tact  and  ability  on  tlie  side  of  tlie 
prosecution,  and  from  wlioni  ue  liave  had  so  many  fine 
examples  of  tlie  decency  and  pioprietv  of  f peech. 

He  8avR:—"vVc  claim  and  respectfully  insist  that  thia 
tribunal  has  none  of  the  attrihutea  uf  a  judicial  court  aa 
they  are  commonly  received  and  unnderstood.  Of  course 
thirt  (I'le-tiou  iimst  be  largely  determined  by  the  expeesa 
provi.-ions  ct  the  tJonstitntion,  .and  in  it  there  ia  no  word, 
as  i-  \veU  knewn  to  you,  Senators,  which  gives  tlie 
Blif;hte.=t  coloring  to  the  idea  that  this  is  a  court,  save 
that  in  the  trial  of  this  particular  leapoiident  that  the 
Chief  Justice  of  the  Siipreuie  Court  must  preside." 
That  question  has  been  confirmed  again  in  argu- 
ment by  others,  and  p.amphlets.  I  had  almcst  eaid 
volumes,  have  been  written  on  this  subject  in  the  learned 
arguments  which  hiive  been  presented  to  the  Senate 
and  through  the  newspapers  to  tlie  public.  Gentlemen,  in 
their  rese.irch.  have  gone  back  to  the  black-letter  learn- 
ing of  the  l-juglish  law  books  to  search  for  precedents  and 
authorities  in  reference  to  this  question,  and  have  as- 
flumsd  tnis  as  the  result— that  this  ia  a  High  Court  of  Im- 
peachment, possessing  all  the  powers  of  a  court  of  im- 
peachment in  England;  that  it  is  to  be  governed  by  the 
Bame  rules  and  regulations;  that  you  are  not  to  go  to  com- 
mon law  for  precedents  to  guide  your  judgment,  but  that 
you  arc,  in  the  language  of  the  gentleman  on  the  other 
Bide,  "a  law  unto  yourself." 

Let  ns  consider  this  argument  a  moment.  I  have  but 
one  answer  to  make  to  it.  It  is  not  my  purpose.  Senators, 
to  follow  the  careful,  Industrious,  vigilant  and  learned 
managers  (and  these  are  not  mere  words,  for  they  have 
shown  talents  in  the  higliest  degree  creditable  to  them\ 
into  all  their  carefully  prepared  precedent-',  and  argue 
them  at  length,  but  1  submit  one  or  two  arguraeuta  which 
seem  to  ine  pertinent  and  appropriate. 

My  first  position  ia  this:— I  deny,  out  and  out.  that  yon 
are  to  go  according  to  a  law  of  Parliament,  because  I 
maintain  that  this  tribunal  is  different  from  any  other 
that  lias  ever  existed— no  such  tribunal  ia  known  in  his- 
tory. It  never  had  a  parallel.  You  are  to  interpret  the 
Constitution,  not  in  the  light  of  PInglish  history  alone,  but 
in  the  light  of  the  circumstances  under  which  it  was 
adopted.  I  do  not  sav  that  you  are  to  ignore  history,  nor 
the  precedents  given  us  by  the  English  Parliament,  or 
that  have  been  made  in  EnL'lish  courts  of  justice. 

What  I  do  say  ia  this,  that  upon  some  subjects  it  is  per- 
fectly right  and  proper  to  go  to  Engli-h  history  and  Eng- 
lish law'books,  with  a  view  to  interpret  those  phrases  and 
terms  known  to  English  law  which  have  been  incorpora- 
ted into  our  Constitution,  but  it  never  ivill  afford  any  clue 
to  this  investigation,  or  throw  any  li'ght  on  the  subject. 
\Vhv  y  IJecause  thia  tribunal  has  no  exemplar  in  the  his- 
torv  of  the  world.  It  is  a  tribun.al  of  the  American  Con- 
Btitr.tiou,  and  we  must  look  to  the  language  of  that  Con- 
Btitution  in  order  to  ascertain  what  it  means. 

I  ask  (and  I  hope  the  Chief  Justice  will  not  take  offense 
at  my  phraseologj-)  whether  it  was  the  intention  of  the 
frauiers  of  the  tJonstitution  that  the  Chief  Justice  of  the 
United  States  should  be  called  down  from  the  most  ele- 
vated tribunal  on  the  face  of  the  earth  to  preside  over 
your  deliberations,  and  when  he  comes  here,  he  shall  have 
no  more  power  than  an  ordinary  Speaker  of  an  ordinary 
House  of  Representatives,  and  hardlv  so  much— a  machine 
through  which  the  votes  of  the  Senate  are  to  pass  to  the 
records  of  the  country.  I  insist  that  there  was  a  high  ol> 
ject  and  purpose  intended  by  the  iramers  of  the  Constitu- 
tion'vhi;a  they  called  the  Chief  Justice  from  liis  elevated 
position  to  preside  over  the  deliberations  of  the  Senate. 

There  was  an  object  and  a  purpose  such  as  never  was  at- 
tained in  English  history,  an  object  such  as  waa  unknown 
to  the  British  Constitution,  and  I  contend,  therefore,  that 
it  it  was  not  intended  by  the  framers  of  the  Constitution 
that  the  Chief  Justice  waa  to  be  a  mere  cipher  in  thia  trial. 
I  beg  leave  to  remind  vou  of  aome  facts  relating  to  the  his- 
torv  of  this  suliieet,  and  I  do  consider  in  doing  so  to  bring 
in  the  vol  inies'atid  read  page  after  page  to  you.  I  take  it 
for  granted  that  the  Senators  are  a  great  deal  hotter  in- 
ibruied  upon  it  than  I  a;n.  All  that  1  diem  iuijiortant  or 
mateiial  for  me  to  do  ia  to  refresh  your  recMlleetion  in  re- 
iati  in  to  some  of  thi;  s'lbjecfa  couneeted  uitli  the  iucorpo- 
raticm  of  that  provision  in  the  Constitution  of  the  United 
States. 

You  will  recollect.  Senators,  that  when  the  Constitution 
was  about  to  be  formed  there  were  various  plane  of  go- 
verimient  submitted,  (jolonel  Hamilton  introduced  a  plan 
of  gov.Tiiiiiiuit,  the  ninth  section  of  which  provided  that 
the  (! overnor.  Senators  and  all  ollicers  of  the  United 
Statrs  should  he  liable  to  impeachment  for  malfeasance 
and  c  >rrupt  conduct,  and  that  on  impeachment  the  per- 
Bon  eonvii  ti'd  should  be  removed  from  ollice  and  disijiiali- 
fied  froui  holding  any  ollice  of  trust  or  profit  under  the 
United  States— all  impeachments  were  to  be  tried  by  a 
court  to  consist  of  the  chief  or  senior  judge  of  the  Superior 
Court  of  law  in  each  State;  provided  ttiat  such  judge  held 
his  place  during  good  behavior  and  had  a  permanent 
Balarv.  That  plan  was  introduced  in  tlie  Convention  on 
the  Ifith  of  June,  1737,  and  it  ia  found  in  th"  lirst  volume  of 
Elli  'tt's  Debitea  on  tlie  Federal  Constitution,  page  10^. 

Mr.  Kandoloh  had  a  idau  of  governuient,  the  thirteenth 
propositi. 'U  of  uliicli  "-as  that  the  jurisdiction  of  the  na- 
tion;il  judiciary  should  extend  to  cases  of  impeachment  of 
onv  national  oflicer,  and  to  nuestions  involving  the  na- 
tional peace  and  harmony.  This  waa  introduced  on  the 
19th  of . I unc,  1787,  and  is  set  out  in  first  Elliott's  Debates, 
page  182.  In  Mr.  Charlea  Pinckney's  plan,  introduced  fii'st 
of  itay,  1787,  it  was  provided  that  the   juriadiction  of   the 


coui-t.  to  he  termed  the  Supreme  Court,  ahonld  extend  to 
the  trial  or  impeachment  of  olfieers  of  the  United  States. 
Mr.  .Madison  lu'eferred  the  Supreme  Court  for  the  trial  of 
iiiipice  hnicuts,  or  rather  a  tribunal  of  which  that  court 
should  form  a  part. 

i!r.  Jefferson,  in  his  letter  of  22d  February,  1798,  to  Mr. 
Madison,  alludes  to  an  attemrit  to  have  a  mry  trial  of  ira- 
peaehmcn's  (fourth  volume  of  Jetl'ersou's  AVorks,  2I-->),  and 
ilr.  Hauiilton,  in  the  Federalist  (No.  tjS,  page  3;«1.  nska 
whetherit  oould  have  been  an  improvement  on  the  ilan  to 
have  united  the  Supreme  Court  to  the  Senate  in  the  form 
of  a  Court  of  Imneaehment.  He  says  it  would  cert;!inly 
have  been  attended  'i  itli  ci'rtain  advantages,  but  he  aska 
whether  they  would  not  have  been  ovi-rhalanced  by  the 
disadvant-igea  ai  i-iug  from  the  same  judges  having  again 
to  try  the  defend  int.  in  case  of  a  doulile  prosecution.  He 
adds  that,  to  a  certain  extent,  the  benefits  of  that  union 
would  be  obtained  liy  making  the  Chief  .lurtice  of  the  Su- 
preme Court  President  of  the  Court  of  Impeachment,  aa 
wus  jiroposed. 

Madisou.  M.ason,  Morris,  Pinckney,  Williamson,  and 
Slic-rman  discussed  the  impeachment  question.  A  com- 
mittee on  styli>  and  arrangement  was  appointed,  consisting 
of.Iohnson,  Hamilton,  Morris,  and  King.  On  Wednesday, 
12th  of  .Septemlier,  17S7,  Doctor  Johnson  reported  a  liigest 
of  the  plan,  and  on  Tuesday.  17th  of  September,  178>*,  the 
Engrossed  Constitution  was  read  and  signed.  So  far  aa 
we  have  examined  thia  question,  it  does  n  it  appear  when 
nor  how  these  words— "when  the  President  of  the  United 
States  is  tried  the  Chief  Justice  shall  preside"—"  ere  in- 
serted in  the  Constitution.  No  doubt  you  are  much  better 
informed  on  the  subject  than  myself. 

I  have  read  and  seen  it  stated  that  they  must  have  been 
introduced  bv  a  conference  committee,  and  that  that  fact 
is  shown  by  Mr.  Madiaim's  writings;  but  in  the  searches 
which  I  have  been  able  to  m.ike  in  the  short  time  diiring 
which  this  investigation  has  been  going  on,  I  have  not 
been  able  to  ascertain  whether  that  is  so  or  not.  So  far  aa 
I  do  conipreliend  or  understand  it,  I  maintain  the  follow- 
ing proposition,  to  which  I  respectfully  ask  the  attention 
of  the  Chief  Justice  himaelf,  and  also  the  attention  of  the 
Senate. 

I  sliiiU  not  dwell  upon  it  at  any  great  length,  but  leave 
it  to  you.  Senators,  and  to  the  ( 'hief  Justice,  to  judge  for 
yourselves  whether  it  is  tounded  on  sound  reason.  First, 
I  I'.old  that  the  Ian-  of  Parliament  furnishes  no  satisfactory 
explanation  of  the  uni(m  of  the  Chief  .Justice  with  the 
Senate  on  impeachment  trials.  That  explanation  must  be 
found  in  the  circumstances  under  which  the  Constitution 
w.as  formed.  I  think  it  is  one  of  the  most  important  con- 
siderations in  the  investigation  of  this  great  question. 
You  have  seen  that  one  of  the  plans  was  to  have  impeach- 
ments tried  bj'  a  court  to  be  composed  of  judges  from  each 
of  the  States ;  another  plan  was  to  have  them  tried  by  the 
Supreme  Court  of  the  United  States. 

Another  plan  was  to  have  the  Supreme  Conrt  of  the 
United  States  associated  with  the  Senate  in  the  trial. 
Every  one  of  these  plane,  you  will  perceive  looked  to 
judicial  assistance  in  the  trial  of  the  cause,  and  when  it 
was  determined  that  the  Chief  Justice  should  preside. 
I  imagined  that  it  w.as  determined  that  he  should  come 
here  aa  a  judge,  that  he  should  come  hero  clothed  as  he  ia 
in  his  robes  of  ollice  that  he  should  declare  tlie  law  and 
pronounce  a  judicial  opinion  upon  every  question  arising  in 
the  case.  While  I  know  that  it  is  for  your  honor  to  de- 
termine what  course  you  will  pursue,  while  I  do  not  pre- 
sume to  dictate  to  this  honorable  court  or  to  the  Chief 
Justice  who  presides  over  it,  for  it  ia  my  province  to  argue, 
and  it  ia  your  province  to  decide  and  determine. 

I  do  respectfiiUv  insist,  before  the  Senate  and  before  the 
■norld,  that  I  have  a  risht  as  one  of  the  counsel  for  the 
President,  to  cull,  as  I  do  call,  upon  the  venerable  Chief 
Justice,  who  iiresides  over  vour  deliberations,  for  an  e.x- 
preseion  of  hia  judgment  and  opinion  on  any  question  of 
law  that  mav  arise,  and  now,  in  the  name  of  common 
sense,  docs  fliis  doctrine  of  mine  trench  in  the  slightest  de- 
gree upon  any  right  of  the  American  Senate?  Does  it  eon- 
llict  with  anv  dutv,  or  with  any  power  imposed  upon  you 
by  the  Constitution  of  our  common  country. 

"\\'hv.  Senators,  learned  as  you  are,  respectable  asiayour 
atauding  at  home,  high  as  is  your  position  which  jour 
States  iiave  conferred  upim  you  in  placing  you  here,  you 
atiU  mav  derive  instruction  from  the  opinion  of  a  gentle- 
man learned  in  the  law,  and  holding  the  highest  judicial 
otlice  in  the  land ;  does  it  invade  any  privilege,  any  prero- 
gative--! do  not  like  that  word-or  any  pouer  of  the 
American  Senate,  to  say  that  we  ask  the  deliberation  and 
the  prudent  anddispassionate  judgmeni  of  one  "ho  is  pre- 
bunied  to  hold  the  scales  of  justice  in  an  unfilteiing  and 
untremliling  hand  of  one  who  holds  his  ollice  independent 
ol  popular  excitement  and  popular  commoti m,  who  has 
been  elev.ated  to  his  high  position  because  of  his  learning, 
his  integrity,  hia  talents  .and  his  character. 

Is  it,  I  ask,  anv  disparagement  even  to  the  Amcncin 
Senate,  to  respectfully  request  of  him  that  he  shiiU  deliver 
an  opinion  to  you  upon  any  ipiesti on  that  may  arise  in  this 
case'  And  then.  Senators,  it  will  be  for  vou  to  judge  and 
determine  for  yourselves,  under  such  an  opinion.  What- 
ever mav  bo  the  opinion  you  h.ave  formed,  I  insist  tliat  so 
far  from' being  an  argument  in  disparagement  either  of 
the  power  or  of  the  intelligence  of  thu  Senate,  it  is 
an  argument  which,  in  its  nature,  is  calcul  ited 
to  aid  the  Senate  as  a  court  in  arrriving  at  a  correct 
conclusion;  and  I  hold  that  no  man  who  regards  the 
Constitution  and  the  law  of  the  law— no  man  who  is  m 
seareli  of  justice -Uii  man  who  is  willing  to  aee  the  law 
faithfully  and  houcstlv  and  impartially  aduiiiiistereil.  can 
forouemomeiit  d eiiv  the  right  of  this  great  Cuil  -Matis- 
trate,  clothed  in  hia  judicial  robes,  and  armed  with  all  tho 
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power  and  authority  of  the  Constitution,  to  declare  what 
he  bL-lieveei  to  be  the  law  on  questions  arising  in  this  case 
AVh.-n  voii  look  at  tliy  clause  of  the  (,'on^titiition  under 
■which  tliis  power  is  conferred,  you  ece  that  every  word  m 
it  i=  a  technical  word.  The  Senate  shall  try  the  impeach- 
ment, and  .  n  this  trialthev  shall  be  on  oath  or  amrm.alinn, 
and  the  Chief  Justice  shall  pre.-ide.  I  do  not  quote  the 
words  literallv,  but  they  are  familiar  to  you  all. 

What  is  the' meaning  of  the  word  "  trial?"  It  is  not  ne- 
cessary for  me  to  enter  into  any  elaborate  definition  of  it. 
It  is  enough  for  me  to  say  that  it  ia  not  used  in  the  Consti- 
tution in  the  sense  of  suffering,  nor  in  the  sense  in  which 
it  is  used  in  common  parlance,  but  it  is  used  in  the  sense 
of  a  judicial  proce<'ding.  The  word  "trial"  is  a  word  dear 
to  every  Enalishman ;  it  is  a  word  dear  to  every  Amenean ; 
it  eonvevs  the  idea  of  a  judicial  trial,  or  trial  in  which  a 
judge  i«  to  preside;  a  trial,  in  which  a  man  skilled  and 
learned  in  the  law.  and  supposed  to  be  a  man  of  indepen- 
dence, ia  to  preside 

It  is  a  proceeding  dear  to  every  Englishman,  and  dear 
to  every  Americin;  because,  for  centuries  in  England, 
and  since  the  formation  of  the  government  here,  it  has 
been  regarded  as  essential  to  the  pre.-crvatiou  of  the 
liberty  of  the  citizen  that  a  trial  shall  be  thus  conducted, 
■with  all  the  aid  of  judicial  interpretation  that  can  he  ob- 
tained. Worcester  defines  presiding  as  being  placed  over 
others,  having  authoritv  over  others ;  presiding  ove"  an 
assembly.  So  the  word  "trial,"  as  I  have  said,  is  not  used 
in  the  sense  of  the  manager,  but  to  convey  the  idea  of 
judicial  proceedings  similar  to  those  before  court  and 
jury.  So  the  word  "Chief  Justice,"  as  used  in  that  phrase 
in  the  Constitution,  is  a  technical  word.  What  does  it 
mean?  It  means  a  judicial  officer.  The  Constitution  does 
not  say  in  so  many  words  that  a  judicial  tribunal  shall  be 
created  in  which  there  shall  be  a  Chief  Justice. 

It  authorized  Congress  to  create  judicial  tribunals;  it 
took  for  granted  that  there  would  be  a  court;  it  assumed 
that  in  that  court  there  would  be  a  Chief  Justice,  and  that 
he  should  be  a  Judge ;  and  when  it  assumed  that  he  thoitld 
act  in  that  capacity,  which  I  insist  upon,  without  dwelling 
on  the  ai  gunient  further  I  can  only  say  that  in  the  views 
which  I  entertain  of  the  question,  I  conceive  it  to  be  one 
of  the  most  important  questions  ever  presented  to  the  con- 
Bideiation  of  this  or  any  other  country.  We  all  know, 
Senators,  that  so  far,  this  is  the  first  case  under  the  Ameri- 
can Constitution  in  which  the  Senate  has  been  called 
upon  as  a  Court  of  Impeachment  to  try  the  Chief  Magis- 
trate of  the  land.  The  precedent  which  .you  are  to  form 
in  this  case,  if  our  government  survives  the  throes  of  revo- 
lution, »nd  eontlnuea  undiminished  and  uniuipaiied  to 
remote  posterity,  it  is  one  which  will  last  for  a  thousand 
years. 

the  decisiou  made  now  is  one  which  will  be  quoted  in 
after  ages,  and  will  be  of  the  very  highest  importance.  I 
maintain,  therefore,  that  in  the  view  «bieli  has  just  been 
pre-ented,  we  have  a  riglit  to  call  upon  the  Chief  Justice 
to  act  not  merely  as  a  presiding  ollicer.  but  to  act  a-^  a 
judge  on  the  conduct  and  management  of  this  trial.  I  have 
already  n'Uiced  some  stiirtliug  and  extraordiuar.v  proposi- 
tions made  by  the  managers.  Mr.  Manager  Hiughani  sava 
that  "Voii  are  a  rule  and  a  law  unto  yours'elf."  Mr. 
Manager  Butler  claims,  that  as  a  constitutional  tribunal, 
you  are  bound  by  no  law,  either  statute  or  common.  He 
states  furtlicr,  that  common  fame  aud  current  history  may 
be  relied  upon  to  prove  facts,  that  is  to  prove  the  Presi- 
dent's course  of  administration,  and  further,  that  the  mo- 
mentous question  is  raised  whether  the  Presidential  othce 
ought  in  fact  to  exist. 

Senators,  in  the  whole  course  of  American  history  I 
have  never  heard  or  seen  tliere  such  startling  propositions 
as  those  which  are  insisted  upcui  bv  tlie  honorable  mana- 
gers. They  are  dangerous  to  liberty;  they  are  dangerous 
to  the  perpetuity  of  the  American  Constitution  and  tiie 
American  Government.  The3-  would  overthrow  everv 
principle  of  justice  and  of  law  that  is  known  in  the  civi- 
lized world,  It  they  were  carried  out  to  the  e.xteut  >vhich 
the  hmiuralile  managers  in.-i.-t  upon.  I  nev.'r  heard  or 
dreamed  that  in  tliis  land  of  liliertv.  this  land  of  law,  this 
laud  lyhere  we  have  a  written  Cou.-titution,  such  doctrines 
would  be  asserted  here.  If  I  do  not  misunderstand  the 
language  used,  the  learned  managers  think  that  this  Se- 
n.ate  has  the  power  to  .«et  .-iside  the  Constitution  itself. 

Many  of  the  most  eminent  and  learned  writers  in  Eng- 
land aud  lu  our  country,  when  treating  on  the  subject  of 
the  distribution  of  powers  between  the  executive,  legisla- 
tive and  judicial  branches  of  tlie  government  have 
Bounded  the  note  of  w  arning,  tliat  the  danser  is  not  to  be 
apprehended  froin  the  executive,  not  to  be  apprehended 
from  the  judicial  department,  but  is  to  be  apprehended 
from  the  encroachments  of  the  House  of  Commons,  of  the 
popular  branch  of  ttie  government,  and  now  we  hear 
"earned,  and  alile,  and  distinguished  leaders  of  the  Hou-e 


of  Heprcseuiativcs.  the  cliief  men  of  this  impeachm.  nt 
trial,  arg.uug  that  the  Senate  has  the  right  to  j'id-c  and 
deternnuef.^^  Itself  whether  the  provisi„n8  of  the  Consti- 
tution shad  be  mimtained.  Senators,  that  is  not  in  con- 
foruaty  with  the  healthful  doctrine  of  the  American  Con- 
stitutujn. 

ThesHvei;cignty  of  the  land  is  not  in  you,  it  is  not  in  the 
President.  It  is  not  iu  the  Chief  Justice,  it  is  in  the  A uu.!: 
ncaii  people,  and  they  only  can  alter  their  C"n-titution 
Iso  Senate,  no  House  of  Kepreseutatives,  co  Judiciirv  no 
Congress  can  alter  tlie  Aux-rican  Constitution.  I  not'iced 
during  the  trial  that  when  one  of  the  witnesses  spoke  of 
the  PreMdent  of  the  I  uited  States  saving  that  he  intended 
to  support  the  Constitution  of  tlie  coiintrv,  it  caused  a  uiii 
yersalBiuile  in  the  Senate  and  gall.Ti.-s.'  That  vcueraUle 
instrument,  established  by  the  wisdom  of  some  of  tlie 
Draveat  and  most  diatiuguished  men    the  world  ever  saw  •' 


that  noble  instrument  which  was  purchased  with  the 
blood  and  treasure  of  the  Kevolution,  and  which  we  have 
been  accustomed  to  regard  with  sacred  reverence,  seeing 
to  have  been  bo  often  trampled  upon  and  violated  in  this 
land,  that  when  somebody  dares  to  mention  it 
with     some     of     the     reverence      of     ancient      times, 

It  excites  smiles  of  derision  and  laughter;  (iod  grant 
that  a  more  faithfnl  sentiment  may  animate  and  insjire 
the  hearts  of  the  American  people,  and  that  we  will  re- 
turn—now  that  the  war  has  passed  away,  back  to  some- 
thing of  the  veneration  and  respect  for  the  American 
Constitution,  and  that  we  u  ill  teach  our  children,  who 
are  to  come  after  us,  to  love,  and  venerate,  and  lespeet  it 
as  the  popular  safeguard  of  the  country,  which  is  not  to  be 
treated  with  anything  short  of  that  respect  and  venera- 
tion, and  high  rcveieuce  with  which  v' e  have  been  ac- 
customed to  regard  it.  But  yon  are  tuld  that  yoii  arc  to 
act  on  common  fame.  Is  it  possible  that  we  have  coiue  to 
that? 

It  is  possible  that  this  great  impeachment  trial  has 
reached  so  lame  aud  impotent  a  conclusion  as  that  the 
honorable  managers  are  driven  to  the  necessity  of  insisting 
before  3'ou  that  common  fame  is  to  be  regarded  as  evi- 
dence by  Senators?  I  hope  it  will  not  grate  har.-hlv  oa 
your  ears  when  I  repeat  the  old  and  familiar  adage  that 
"comman  fame  ia  a  common  liar."  Are  Senators  of  the 
United  States  to  try  the  chief  executive  magistrate  ou 
rumor  the  most  vague,  the  most  uncertain,  the  most  unre- 
liable. The  glorv  and  boast  of  English  law  and  of  tho 
American  Constitution  are  that  we  have  certain  fixed 
principles  of  law,  fixed  principles  of  evidence,  which  are 
to  guide  and  govern  a  trial  on  the  investigation  oJ  cases. 
One  of  the  boasts  of  the  system  of  American  independence, 
and  one  of  its  greatest  perfections  is  this,  tliat  when  you 
go  into  a  court  of  justice  there  ia  nothing  takcu  of  rumor 
or  fame. 

There  sits  the  judge.  There  the  jury,  and  here,  are  tho 
witnesses.  They  are  called  on  to  testifv  ;  they  are  not  al- 
lo'.ved  to  give  in  evidence  any  rumor.  Thev  are  compelled 
to  speak  of  facts  within  their  own  knowledge.  The  case 
is  investigated  slowly,  cautiously  and  deliberately.  The 
truth  is  arrived  at,  not  b.v  any  hasty  c^inelusions,  but  upon 
solemn  trial,  and  upon  patient  and  faithful  investigation ; 
and,  when  the  result  is  found,  it  commands  the  confidence 
of  the  country,  it  Kocures  the  approbation  of  the  world, 
and  it  is  aci|uiesced  in;  if  it  he  in  the  highest  court,  it 
passes  in  the  history  of  law.  and  goes  down  to  posterity,  aa 
a  precedent  to  follow  in  .all  time  to  come;  and  herein, 
Senators,  is  the  greatest  of  liberties  of  American  people. 

I  hope  you  will  pardon  my  giving  utterance  to  one 
thought,  I  will  not  say  that  it  is  original,  but  it  is  a  thoiiPht 
which  I  have  frequently  cherished  aud  indulged  iu— that 
the  libertv  of  the  American  people  is  not  that  liberty 
^^hich  is  defended  in  a  written  Constitution;  is  not  that 
liberty  w  liich  is  enforced  by  Congressional  enactment. 
But  w'bat  do  the  American  leople  think  of  it?  I  wo  ild  to 
God  that  thev  w  o  ild  think  of  it  a  thousand  times  more  in. 
tensely  than  they  do.  'Jhe  only  liberty  whicli  we  now 
have,  or  c\  er  have  had,  so  far  as  Amirican  citizens  is  con- 
cerned, is  til  it  liberty  which  is  enforced  and  secured  in 
the  judicial  tribunals  of  the  country.  We  talk  about  our 
Eocial  equalitv,  about  our  all  being  free  and  equal— it  is 
an  idl,^  song,  ft  is  a  faithless  tale,  it  is  a  vain  and  empty 
expression,  unless  that  liberty  and  that  equality  is  en- 
forced in  a  court  of  justice.  I  ha'.e  seen  a  thousand  times 
a  poor  aud  humble  man  come  into  court,  either  as  a  plaia- 
tirf  or  as  a  defendant,  and  I  have  seen  an  impartial  judge 
Bit.  blind  to  all  external  emotions,  and  declaring  the  law, 
trying  the  case,  and  administering  the  justice  to  that  poor 
and  unfortunate  man  agaiuat  tlie  richest  and  the  most 
powerful  of  the  land. 

There  is  voiir  law,  there  ia  your  justice,  there  is  only 
liberty  which  is  worth  enjoyment,  aud  to  admit  common 
fame  and  common  rumor  before  the  highest  tribunal 
known  to  the  Constitution  as  aciiteiion  of  judgment, 
would  be  to  overthrow  the  Constitution  itself,  and  to  de- 
stroy that  lib  rty  w  hich  has  thus  far  been  enjoyed  in  the 
land.  Yon  are  told  that  you  .are  to  be  "a  law  unto  your- 
selves." Why,  Senators,  if  this  be  so,  then  j-our  Constitu- 
tion has  been  written  in  vain ;  if  thie  be  so.  then  all  the  vo 
luuies  v\  hich  swell  the  public  libraries  of  the  coi:utiy  and 
the  private  libraries  of  lawyers  aud  statesmen  have  been 
written  and  published  iu  v..in.  Then  \\  e  would  be  brought 
back,  in  imagination,  to  the  days  of  the  Spaui-h  Inquisi- 
tion, to  some  of  those  dark,  secret,  unkuo>\n  tribunals  in 
England,  in  Venice,  iu  the  Old  World,  w  here  the  pf'  c  ed- 
ings  were  hidden  from  mankind,  and  whose  judgna  iits 
were  moat  awful,  and  terrible,  and  fearful  in  their  results. 

No,  Senators,  I  deny  that  you  are  a,  "law  unto  your- 
sel  es."  I  maintain  that  you  have  a  Constitution,  i  in- 
sist that  you  must  look  to  parliauieutary  history,  and  to 
common  law.  not  as  an  authoritative  exposi;i  >u  of  tiio 
duties  iuenmbent  upon  .you,  but  as  a  guide  to  eulighton 
.vonr  judgment  and  understanding,  and  thatvou  must  be 
governed  by  those  great,  eternal  principles  of  justice  and 
reason  which  have  grown  up  with  the  growth  of  centuries, 
and  w  hieh  lie  at  the  verv  foundation  of  all  tli,-  liberties 
which  we  enjo.v.  This,  Senators,  is  what  I  insist  is  tho 
true  doctrini'  of  the  Ameri,  an  Constitution,  and  I  insist 
that  the  wide  latitndianarian,  unauthorized  interpreta- 
tion of  the  honorable  nninag  rs,  can  (ind  no  justi:ication 
anywhere,  in  view  of  tlie  correct  aud  eternal  |>riiiciples  of 
justice  incorporated  iu  the  .Vmeric-m  Coi.stitutiou.  aud 
which  form  part  of  the  law  of  tlie  laud  in  every  State. 

If  this  be  BO,  if  you  arc  governed  bv  no  law,  if  j'ou  are  a 
"law  unto  yourselves."  if  the  Constitution  has  nothing  to 
di  with  it,  if  common  fame  and  common  rumor  are  to 
govern  and  control  here,  thou  the  verv  oath  w  hicli  vou 
took  here  is  aa  cxtra-judical  oath,  not  b'iading  on  tho  con- 
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ecience,  and  not  binding  according  to  the  lin-  of  the  land. 
This  would  invest  the  Senate  ot  tlie  I'liitcd  States  with  the 
most  daugcroiis  power  tliat  ever  was  iuvcited  iu  any  tribu- 
nal on  tlie  face  of  the  earth. 

It  would  enable  the  Senate  01  the  Lnitod  states,  under 
the  pretext  of  being  a  law  uato  itself,  to  defeat  the  will  of 
the  American  people,  and  remove  troni  olliee  any  man 
Who  misht  be  displeasing  to  It;  to  set  at  naught  eleetions 
and  to  cugroiia  into  its  own  hands  all  tlie  po.\  ers  ot  the 
country.  Senators,  I  can  conceive  of  no  de^potiBm  worse 
than  t'lat— I  cau  conceive  of  no  dangers  meuaeing  the 
libert.  i<{  the  Ainericaa  people  more  awtnl  aud  teartul 
than  tiie  dangers  which  menace  them  now,  if  this  doctrine 
finds  any  s  :>rt  ot  favor  in  the  mind  or  heart  ot  any  Senator 
to  whom  it  is  addressed. 

I  do  not  believe  that  the  American  Senate  will,  for  one 
niomeiit,  ehc-i  ieh  any  such  doctrine,  or  act  upon  it  in  th 
elightest  deurre.  It  would  prostrate  all  the  ramparts  of 
the  Constitution,  de.-poil  the  will  of  the  American  people, 
and  engross  iu  the  hands  of  the  Congress  ot  the  L  nited 
States  all  the  powers  that  were  intended  to  be  limited  aud 
distributed  among  the  dirferent  departments  of  the  govern- 
ment. 

An  ither  question,  Mr.  Chief  Justice,  and  it  is  a  ipiestion 
of  verv  considerable  interest,  is  as  to  what  are  crimes  and 
mi  deuieauors  tinder  the  Constitution.  I  desire  to  remind 
the  Senate  and  the  Cliief  Justice  of  a  proposition  which 
■was  asserted  at  an  earlv  period  in  this  trial,  by  one  ot  tiie 
learned  mauagera.  I  regretted  at  theraonieut  that  1  had 
not  answered  it,  but  it  is  iu  the  record  and  it  is  not  too 
late  to  give  a  passing  remark  to  it  now.  the  honorable 
manager  made  use  of  the  expression,  that  "ilie  great 
pulse  ^of  the  nation  beats  perturbedly,  litfuUy,  pauses 
when  we  pause,  and  goes  forward  when  we  go  tor^ard.' 
And  we  have  been  told  time  and  time  again,  that  the 
honorable  managers  are  acting  for  all  the  people  of  the 
United  States.  I  may  have  something  to  say  about  that, 
Senators,  before  I  close  my  remarks  which  I  have  to  make, 
but  I  shall  postpone  the  consideration  of  that  for  the 
present.  The  honorable  managers  told  you  that  "The 
public  pulse  beats  perturbedly,  that  it  pauses  when  yoii 
pause,  aud  goes  forward  when  you  go  fe.rwaid."  And 
you  have  been  told,  time  and  time  again,  that  the  people 
out  cf  doors  are  anxious  for  the  convictiou  of  the  Presi- 
dent of  the'  United  States.  Permit  me,  Mr.  Senators,  to  be 
guilty  of  the  indecorum  almost  of  saving  one  word  about 
myself,  aud  I  am  only  doing  so  by  the  way  of  stating  my 
argument. 

In  the  whole  course  of  my  professional  career,  from  the 
time  I  came  tirst  a  young  man  to  practce  law  till  the  pre- 
Bent  moment,  I  never  had  the  impudence  or  the  jiresump- 
tinn  to  talk  to  a  judge  out  of  court  about  any  case  iu  which 
1  w.as  concerned.  My  arguments  before  hiiu  have  always 
been  made  in  court.  I  have  had  sulUcicmt  respect  for  the 
iudependeuce  of  the  judges  before  whom  I  had  the  honor 
to  practice  my  profession  to  take  it  for  granted  that  they 
were  men  of  honor,  men  of  intelligence,  and  that  they 
would  not  hear  any  remark  which  I  should  make  to  them 
out  of  doors,  and  not  in  the  presence  of  my  adversary. 

But  the  doctrine  here  is  that  the  "public  pulse  beats"— 
Ah!  have  we  come  to  that'/  Is  this  case  to  be  tried  before 
the  greatest  court  in  Christendom,  not  upon  the  law,  not 
upon  the  I  vidence,  not  under  the  instruction  of  the  Chief 
Justice  of  the  United  States,  but  to  be  tried  on  common 
rumor;  and  is  it  to  become  iuteiesting,  or  to  cease  to  be 
interesting,  just  according  to  the  beating  of  the  public 
pulse.  Why.  Senators,  if  it  were  not  that  1  do  not  intend 
to  say  one  word  designed  to  be  otTensive  to  any  gentleman 
on  the  otiier  side,  or  to  the  Senate,  I  would  say  that  I 
almost  regard  this  as  an  insulting  argument.  But  I  do  not 
make  use  of  that  expression.  It  is  not  my  intention  m 
anything  that  I  have  said  or  m.ay  say  to  wound  the  sensi- 
bilities of  any  one,  or  to  give  just  offense  to  anybody  con- 
nected with  this  case. 

But  you  are  told  that  you  are  to  try  the  case  according  to 
the  pnlilic  pulse.  What  an  argument  to  advance  to  the 
American  Senate !  What  an  argument  put  forward  in  the 
American  natinu  !  Why,  all  history  teems  with  examples 
of  the  gross,  outrageous  injustice  which  has  been  done  m 
criminal  trials.  Trials  iu  Parliament,  and  trials  in  courts 
of  justice— aye,  and  our  own  country  has  not  been  exempt 
from  some  notable  instances  of  it,  where  public  clamor  was 
allOived  to  inrtuence  the  judgment  of  the  judges.  I  hose 
instances  that  are  recorded  in  history,  those  mstauci-s  of 
bloud  aud  uf  murder,  of  outrage  and  wrong  perpetrated  in 
the  name  of  justice,  are  admonitions  to  us  that  the  public 
pulse  should  liave  notliiug  to  do  »  ith  this  trial. 

Senators,  regarding  every  man  whom  I  address  as  a 
judge,  as  a  sworn  judge,  allow  me  for  one  moment  to  call 
your  attention  to  one  great  trial  in  this  country,  which  I 
hope  in  some  of  its  principles  will  be  applied  by  you  in 
this.  There  was  a  case  which  occurred  iu  the  earlv  his- 
tory of  the  .•\merican  nation  where  there  was  a  great  po- 
litical trial,  and  where  the  waves  ot  political  excitement 
ran  higli  It  was  understaod  that  the  President  of  the 
United  Stated  liimself  desired  the  convictiou  of  the  of- 
fender. The  public  pulse  beat  titfiiUv  then.  It  went  for- 
ward as  the  judge  went  forward,  aud  it  \vent  backward  as 
the  judge  went  backward. 

It  was  a  great  occasion.  It  was  one  of  the  most  illus- 
trious trials  that  ever  occurred  iu  English  or  American 
jurisprudence.  There  was  a  great  criminal  who  was  mo- 
rally guilty  indeed,  for  so  he  has  been  held  iu  the  judgment 
of  posterity.  There  sat  the  judge,  one  of  the  illustiioua 
predecessors  of  the  illustrious  aud  distinguiseed  gentleman 
who  presides  over  your  deliberations  now.  There  he  sat, 
calm,  unmoved,  unawed  by  the  public  pulse,  tlie  very  im- 
personation of  justice,  having  no  motive  under  heaven  ex- 
cept to  admiuiiiter  tlie  law  and  administer  it  faitlif uUy, 


and  he  had  nerve  and  fimness  to  dcclarrc  the  law  iu  the 
fear  of  God  rather  than  in  the  fear  of  m  in. 

Although  the  criminal  wa"  aci|uitted.  and  although  there 
was  some  popular  clamor  iu  refercnee  to  the  actpiittal,  \et 
the  judgment  of  posterity  ha-^  sauetiom-d  the  c  r:<-ctne'^3 
of  the  judicial  deteriuinatinn,  aud  every  .-Vmi-ii.aii  eitizen 
who  has  any  rrganl  fm-  his  ouutry.  every  judu-e  and  every 
las\  ver  wlm  has  any  n-^peet  fur  judicial  indepi-ndenee  and 
inte-'rity  will  look  back  with  veneration  and  r>'spect  to 
the  name  and  to  the  cudiict  of  John  Mar- hall;  and  so 
long  as  jiidieial  independence  shall  be  admired,  so  Imii  .as 
judi(  i  il  iutearity  shall  be  respected,  the  name  of  .Jnlm 
Marshall  will  be  esteemed  in  our  own  countrv.  and 
throughout  the  civilized  world,  as  one  of  the  bri'.'lit  .-t  lu- 
minaries of  the  law,  and  one  of  the  most  faithful  judges 
that  ever  presided  in  a  court. 

It  is  true  that  clouds  of  darkness  gathered  around  him 
for  the  moment,  but  they  soon  passed  awaj-,  and  were  for- 
gotten, 

"  Like  some  tall  cliff  that  lifts  its  awful  form, 
S'vells  to  the  gale,  and  midway  meet.s  the  storm. 
Though  around  its  breast  the  Pilling  clouds  are  spread. 
Eternal  sunshine  settles  on  its  head." 

Such  was  the  name  and  such  the  tame  of  .John  Marshall, 
and  Ciod  grant  that  his  spirit  may  tall  like  the  mantle  of 
Elij»h  on  the  illustrious  m.agistrate  who  presides,  and  on 
every  judge  who  sits  here,  so  that  you  may  cateh  it?  in- 
spirations aud  throw  to  the  owls  and  to  the  bats  all  th  ise 
apiieals  to  your  prejudice,  and  so  that  you  may  discharge 
your  whole  duty  in  the  fear  of  that  God  to  whom  you  ap- 
peal. If  I  might  press  such  a  low,  contemptible  considera- 
tion on  the  minds  of  Senators,  if  I  might  be  pardoned  for 
the  very  thought  which  make?  me  tlirink  Dack  almost 
with  horror  for  myself,  I  would  say  to  Senators  th.at,  if 
you  rise  above  those  prejudices  cast  this  clamor  away 
Jrom  your  thoughts,  do  your  duty  like  impartial  men  in 
the  fear  of  God  and  iu  no  pitiful  political  point  of  view, 
it  would  make  you  stand  higher  with  your  own  party 
and  with  the  whole  i\  orld.  torgive  me  for  such  a  dis- 
sertation, for  really  it  is  beneath  the  dignitj"  of  the  Senate 
to  entertain  such  a  thought  for  a  moment.  No.  Sena- 
tors, I  entreat  you  as  judges,  I  entreat  you  as  honora- 
ble men,  I  entreat  ynu  as  sworn  otlicers  of  the  law,  and 
thus  entreating  you,  I  say  that  I  banish  all  such  thoughts 
from  my  mind,  and  come  before  you  as  an  impartial 
tribunal,  believing  before  God  and  my  countrj-  that 
you  «ill  try  to  do  j'our  duty  in  this  case,  irre- 
spective of  popular  clamor  aud  reg.ardless  of  opinions 
from  without;  and  when  you,  and  I,  and  all  of  us 
shall  pass  away  from  the  scene  of  human  actions,  and 
wiien  the  memory  of  the  stirring  events  which  now  agi- 
tate the  public  mind  shall  almost  be  forgotten,  I  trist  that 
future  ages  will  look  back  with  wonder  and  admiration, 
and  with  love,  and  resiiect,  and  honor,  to  the  .Vuieriean 
Senate  for  the  manner  in  whicn  it  shall  have  discharged 
its  duty  iu  tliis  case.  I  trust.  Senators,  that  the  result  will 
be  such  as  to  corainand  the  approbation,  not  olI/  of  your 
own  consciences,  not  onlv  of  the  State  which  you  have  the 
honor  to  represent,  but  the  approbation  of  Him  who  is  a 
greater  judge  than  you  are,  and  the  approbation  of 
posterity. 

A  most  excellent  rule  of  interpreting  was  adverted  to  by 
Chief  Justice  Marshall,  iu  the  trial  to  which  I  have  re- 
ferred. Burr's  trial,  speaking  of  the  words  "levying  h  ar." 
as  used  in  the  Constitution,  said  that  it  was  a  technical 
term,  and  that  it  must  be  considered  as  being  employed  iu 
the  Constitution  as  it  was  employed  in  Eugland,  iiuless 
the  contrary  was  proved  bvthe  contract,  or  unless  it  w  .as 
incomnatiblo  with  other  parts  of  the  Constitution.  Ho 
held  that  it  was  used  in  the  same  sense  iu  «  hich  it  was 
used  in  England,  iu  the  statute  of  Edward  the  Third, 
from  which  it  was  borrowed.  Now  the  words  treason, 
bribery,  and  crimes  and  misdemeanors,  were  words  jujt 
as  familiar  to  the  framers  of  the  c;oustitution  as  they  are 
to  us. 

One  of  the  honorable  managers  made  an  argument  hero 
to  rhow  that  because  Or.  Franklin  was  in  Lmidou  at  the 
time  of  Warren  Hastings'  tri.al,  that  bad  a  goud  deal  to  do 
with  the  proper  mode  of  construing  the  American  Consti- 
tution on  the  subject  of  the  power  of  the  Chief  Justice. 
Those  words  were  almost  as  familiar  to  the  lawyers  at  the 
timeof  the  fonnatiiiu  of  the  C(  nstitution  as  they  are  to 
the  lawyers  and  judgrs  of  the  pre<eut  day. 

In  one  passage  (if  Purke.  lie  saya  that  crimes  r.nd  misde- 
meanors are  alun^st  svnonvmous  words,  but,  in  auntlier 
and  further  expreasioii  of  it,  he  undertakes  to  show,  and 
does  show,  that  the  word  "crimes"  is  used  in  the  sen<e  of 
charges  such  as  usually  fall  within  the  di'uomination  of 
felonv,  and  that  the  word  "misdemeanor"  is  used  iu  tho 
B.nse  of  th'ise  trivial  and  lighter  offeu-es,  whieli  are  not 
punished  with  death,  but  with  tine  or  imiuisoniueiit. 

Now.  what  is  the  rule  of  interpr<-tati..u:'  It  is  not  nece*. 
sarv  for  me  to  turn  to  authoritii'S  nn  the  subjeet.  \\  ords 
are  to  be  construed  in  the  connection  iu  "  bieb  they  are 
used  and  the  sense  of  those  being  of  tlie  same  kind.  If  I 
correctly  apprehend  the  law  at  the  date  of  the  tonniug  of 
the  Constitution,  treason,  by  the  law  of  Kuglaud,  was  a 
felonv,  punishable  m  ith  death;  briljerv  was  iiusdejiieauor 
not  punishalile  with  death,  but  punishable  with  hrte  and 
imi>risonnicnt.  When  the  word  '•crimes,"  therefore,  is 
used  in  the  Constitution,  it  is  to  bo  construed  iu  the  same 
sense  as  the  word  "treason." 

It  is  to  be  understood  as  a  felonious  offense ;  an  offense 
punishable  with  death  or  imprisonment  iu  the  peiiit -n- 
tiary.  The  word  '•misdemeanor"  has  reference  to  otiier 
offenses.  It  does  not  mean  simple  assault,  tor  tlie  e.x- 
pressionin  the  Constitution  is  "high  crimes  and  misrte- 
meanors"— high  crimes  referring,  of  oourao,  to  such  cruues 
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,„>...  a,... „ --   impeachment.    But 

i  110  detiDition,  as  far  as  1  know,  ot    crimes  and 


as  are  punishable  with  death,  and  luph '"i^ii^Ti  i'?v  H^f^ 
ferrins  to  9uch  mit-d.-nieauor.s  a^.  were  pimit^hable  h.%  hue 
and  imprisonment,  uut  to  such  simple  mindcineauorB  as  an 

*^Wmit  then  is  the  argnment  upon  that?  .^yhat  is  the  true 
me-uiiiiK  of  the  w■ord.^  "crimes  and  misdcmeandis"  as 
?^,\bded  in  the  Constitution  of  the  l--"it''d  State^r  One 
Bet  of  .■on»titationidts  iiold  that  you  are.not  to  look  at  the 
common  huv  to  ascertain  the  meaning  ot  the  words 
-?riim-8  and  miKdenieanore,''bMt  that  you  are  to  look  at 
the  pa.lianientary  law  to  ascertain.  Now.  to  far  as  I  h.uc 
anvkiinu  ledge  on  the  sub  c>t,  the  parliamentar3;  docs 
not  d.iine  or  did  never  undertake  to  detme  what  IB  the 
xueanim;  of  "crimes  and  im.-denieauors.j^' 

\Vhit  did  the  parliamentary  law  undertake  to  do?  It 
iindcrtojk  to  punish  not  only  its  members,  but  citizens, 
fororteu-es  which  were  regardrd.  as  oftenscs  asainsr  the 
government.  Often  without  t,u-ning  the  otlendor  o>er  to 
the  courts,  the  parliament  impeached  him,  or  proceciled 
against  him  in  a^  manner  siuiilar  ^t. 
there 

"'The'l'auKiulee  of  the  houoral iIc  mana(?er  is  in  great  part 
a  law  unto  itself;  but  when  framers  ut  the  Coubtuuuon 
incorporated  these  ivords  in  our  charter,  did  they  borrow 
them  frnin  parliamentary  law,  or  did  tliey  get  them  from 
Klack-t.ine  and  Wall  and  from  the  other  writers  on 
ciiuiii.al  law  in  England?  They  git  them  from  the 
couinion  law  of  England,  and  not  from  the  \c.\y  ot 
pailiaioent  Theu  Thatpr-opo.-ition  follows  as  a  corollaiy 
from  the  premises?  I  have  laid  down,  if  the  premi.-e.^  be 
corrert,  uhv  it  follows  inevitably  tliat  the  words  crimes 
and  mi-deuieanors  received  in  the  sense  m  which  they  are 
eiiioiovrd  bv  u  ritcrs  on  criminal  law  in  Lugland. 

i  doubt  uhether  the  laws  of  tlie  United  t^tatcH  within 
the  meaning  of  the  American  (JonstitutiiU  has  a  rigli- to 
create  a  new  crime  and  a  new  niisdenjcanor  from  soine- 
thin,"  which  was  not  known  as  a  crime  or  as  a  misde- 
ineaiior  at  the  date  of  the  adoption  ot  the  American  Coii- 
stitnti.m.    I  think  it  is  a  matter  of  great  doubt,  to  say  the 

*^It  is!  Mr.  Chief  Justice,  on  these  and  on  kindred  nuea- 
tions,  that  I  respectfully  submit  that  we  have  a  right  re. 
BPectfiilh-  to  demand  at  the  hands  of  your  honor  .a  judicial 
exposition  of  the  r.ieauiug  of  the  Constitution.  It  u  ill  be 
for  von,  under  vour  o«  n  sense  of  duty,  under  your  own 
construction  of  "the  powers  conferred  upon  you  by  the  Con- 
Btiiutioii  of  our  common  coiintri-,  to  decide  tor  yourself 
■whether  this  respectful  <iue.-tiou  will  be  answered  or  not. 

Seuat.ir  V.\TES,  at  4  o'clock,  suggested  that  if  counsel 
de^ir,•a  tile  Court  might  now  adjourn 

>'.r  \i;i-S()\  intimated  that  he  did  feel  somewhat  fa- 
tigu.  d.  bat  would  proceed  if  the  court  did  not  now  desire 

"senator  YATES  submitted  his  motion  and  the  court 
thereupon  adjourned. 


PROCEEDINGS  OF  FRlDftY,  ftPRIL  24. 

At  the  opening  of  the  court,  this  morning,  the  Chief 
Justice  stated  that  the  first  business  in  order  was  the 
consideration  of  the  following  order,  oflered  yester- 
day by  Mr.  Grimes : — 

Hour  for  Assembling. 

Ordered,  That  hereafter  the  hour  for  the  meeting  of  the 
Senate,  sitting  for  the  trial  of  impeachment  of  Andrew 
Jolinson.  President  of  the  t  nited  States,  shall  be  12  o'clock 
M.  of  each  day,  except  Sunday. 

The  order  was  aaopted  by  the  following  vote; — 

Ykas- Messrs.  Anthony,  Davis,  IJoolittle,  Fessendcn, 
Foi' ler.   Grimes,   Hender,-on,    Hendricks,    .Jnhuion,    .Mc 


which  he  has  assumed  here  in  argument.  If  I  under- 
stand the  honorable  manager's  position,  while  he  lu.-iita, 
as  I  understood  yesterday,  that  you  are  to  look 
tothec'UUNionlaw,  and  not  mereb;  the  law  of  _  1  arlia- 
ment  in  order  to  ascertain  the  use  of  the^words  crime  and 
nii.-demeanor  in  the  Constitution,  yet  if  I  correctly  com- 
prehend his  argument,  he  insists  that  it  is  competent  tor 
Crmgrcss  to  make  a  crime  or  misdemeanor  under  the  Con- 
stitution, and  that  such  crime  or  mi^fleiueanor  is  an  im- 
peachable otfeu^e.  If  I  correctly  understand  the  g-'Utlp- 
nian'*  position,  I  hope  neither  he  nor  the  court  will  mis- 
understand me  when  1  call  attention  to  those  parts  ot  the 
gentleman's  araument  "  hich  1  rely  upon,  because  the  ar- 
guments he  makes  are  much  more  toreible  than  any  i  can 
hope  to  make.  ,         .       .^  i    *  •««     it—i 

Mr  Nelson  quoted  from  the  minority  report  of  Mr.  \Vil- 
Bon,  now  one  of  the  managers,  made  in  Novcnioer,  186/,  oa 
a  former  impeachment  iiivestigaliou,  and  continued :-l 
come  to  a  point  now  which  I  have  already  endeavored  to 
make  my  argument,  namely,  that  the  deniiitiou  civeu  by 
the  honorable  manager  u  ho  opened  the  arguuient  is  not  a 
correct  delinition.  That  opening,  as  the  beiiate  wiU  re- 
member, was  accompanied  by  a  very  carefully  prepared 
and  learned  argument  on  the  part  of -Mr.  Lauieme,  to 
which  reference  was  made  by  the  honoraale  inanager.     It 

i^  thi- "We  define,  therefore,  an  impeachable  high  crime 

or  mi.-demeanor  to  be  one  in  its  nature  or  consequences 
subversive  of  eome  fundainertal  or  essential  principle  ol 
government,  or  highly  prejudicial  to  the  panlic  inte- 
rest, and  thi.s  may  consist  of  a  _  violation  ot  the 
Constitution,  of  law,  and  ollicial  oath,  or  of 
dutv  by  an  act  committed  or  (omitted,  or 
without  violating  positive  law  by  .the  abuse  oi  revolu- 
tionary powers  from  improper  motives,  or  for  any  im- 
proier  purpose."  Now,  it  you  go  to  the  law  of  parliament 
for  a  definition  ot  treason  or  other  high  crimes,  as  1  have 
alreadv  said,  vou  will  not  lind  it.  If  you  will  not  hnd  it 
if  vou'eo  to  to  the  la-A  r  f  Parliament  for  the  purpose  of 
asc  rtaining  what  i-  an  impeachable  odense,  then  you  go 
to  a  law  that  ie  not  in  force  in  this  country  at  all.  Every 
species  of  otTense  u  hich  l^arliament  chooses  to  eousuler  as 
6uch,  was  declared  by  statute  or  was  the  subject 
matter  of  impeachment  bv  Commons  or  the  House  ot 
Lords  Their  form  of  government  is  different  irom  ours. 
Persons  were  tried  in  England  for  very  slisbt  and  very 
triiial  offenses,  and  severe  punishments,  were  in- 
tlicted  on  various  occasions  in  the  prcigress  of  EUfjlish  his- 
tory, upon  persons  who  "Cie  siippo.-ed  to  have  been  guilty 
of  "such  offenses.  This  procesB  of  impeachment  ig  one 
of  which  we  have  not  anv  account  in  history  so  far  as  I 
have  been  able  to  examine  the  subject.  It  is  true,  as  the 
gentlemen  has  said,  that  rive  bundled  years  ago  the  sub- 
j'ect  was  introdiiced  into  the  English  Parliament,  and  tliey 
considered  it  then,  and  claimed  that  thellouseot  Counnona 
had  juri-dietion  over  this  subject  in  consequence  of  the 
huv  of  Pailiament,  but  how  that  law  of  Parliament 
arose,  where  it  originated,   neitliei-  tlie  House  of   Lords 

nor  .Mr.  ,  in'  his  elaboratt'  re.  ort  and  argument, 

in  the  House  of  Commons  undertook  to  state.  It  arose 
from  what  they  assumed  to  be  usage,  and  if  you  go  to 
I'a'liament  in  order  to  determine  that  in  ttii<  country 
then  vou  would  be  obliged  to  punish  anything  as  an 
offense,  without  any  authority  whatever. 

Mr.  Nelson  read  from  the  history  of  the  British  (lonsti- 
tution,  insta.nces  of  punishment  in  England,  ny  the  pillory 
and  by  whipping  at  the  cart's  tail,  for  trilling  offenses, 
which,  he  said,  if  the  declaration  of  the  managers  were 
correct,  would  be  impeachable  offenses.  He  continued, 
you  can  only  look  to  the  common  law  fer  the  piirpose 
of  aseertaiuing  the  delinition  of  high  crimes  and  mis- 
demeanore.  >lr  Story,  I  know,  says,  in  his  work  on  the 
Constitution,  that  in  one  case  it  was  settled  in  this 
country  that  the  term  "crimes  and  ini-demeanors" 
did  not  have  the  signitication  which  I  iu.-ist  upon,  but  at 
the  same  time  he  asserts  that  there  is  a  contrariety  of 
opinion  on  this  subj'-ct  among  interpreters  of  the  Consti- 
tution, iind  that  distinguished  gentlemen,  as  I  undetstaud 
him,  does  not  regard  the  question  as  being  by  any  means 
tinallv  and  authorativelv  settled,  so  that  in  order  to  ascer- 
tain what  are  impeachahle crimes  and  misdeuuMiiors,  it  i3 
necessary  to  go  to  the  common  law  for  adetinitioii  ot  what 
IS  an  impeachable  offense  in  this  country,  v\  ithin  the  mean- 
ing of  the  Constitution  as  act  ime  or  inifdeme:\nr.\  on  must 
known  aseuch  at  the  time  \>  ben  theCon.-ti- 
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Btitutiou.  LSrietlv  and  imperfectly  as  this  argument  has 
been  presented,  "I  will  not  undertake  to  dwell  upon  it 
further.    I  desire,  although  it  is  not  exactly  in  the  order 


Mr,  Nelson's  Arffiimetit  Continued. 

Mr.  .VELSON  then  proceeded  with  his  arguuient  as  fol- 
lows :— 

Mr.  Chief  Justice  and  Senators:— In  the  course  of  my 
argument  of  yesterday,  I   alluded   to  ceriain  opinions  ex- 
pressed  by  one  of  the  managers   in  a  report,  to  w  hich  his  1 
name  is   atlixed,  mad..'   to    the   House  ot   Kepreseiitaiivei-;. 
Lest  any  misunderstanding  should    arijc,  1  desire  to  .':tatel  I 
in  regard  to  that   portion  u  iiieh  1  adopt   as  mv  argument,  I 
that  1  do  not  consider  that   Ib.ere  is  any  incoiisistencv  ia 
the  position  which  the  honorable  inanager  assumed  iii  hi.)  ' 
report  to  the  House  of  Kepresentativea  and  the  position  I 


d  a  paragraph  from  that  gentleman's  speech  of  yester- 


Slr.  Nelson  quoted  a  portion  of  Mr.  Boutwell's  ar^ 
gument  charging  that  the  President  is  a  man  of  violent 
pas-ions  and  unlimited  ambition,  and  that  he  seeks  to 
u.-e  subservient  and  corrupt  men  for  his  own  purposes, 
and  then  al>andou?  them.  And  alluding  to  his  tre.atmuut 
of  Judge  black,  saying  that,  though  announced  as  tho 
President's  counsel,  he  had  never  apt  eared,  he  coutiuued: 
—It  is  triu>.  Senators,  a  source  of  much  i  mbarrassmeut 
how  to  speak  in  replv  to  the  accusations  \\  hi.'li  have  thus 
been  preferred  against  the  President  of  the  I  nited  States. 
It  would  seem,  from  the  description  givcu  by  the  honor ' 


IMPEACHMENT   OF  ANDREW  JOHNSON. 


199 


able  raanneer,  that  the  very  iH-escnce  of  the  Prcpideiit 
■\voiild  breed  a  contasion.  as  If  abiioet  the  very  iitiiio- 
iphere  of  hid  presence  would  produce  death,  but  1  very  re- 
gpectfuUv  insist  on  the  statement  of  :i  fact,  w  hicli  I  w  ill 
make  to  you  iu  a  moment,  and  which,  I  think,  ie  call  d 
for  by  a  reference  uhich  has  been  made  to  Judge  Hla.k, 
to  show  that  injustice  has  been  done,  iiuinteutioiially.  by 
the  manager  iu  the  language  lie  has  u^cd.  I  regret  that 
this  topic  has  been  introduci  d. 

I  am  not  aware  that  I  ever  .-aw  Judge  Bla<  k  in  ray  life 
until  I  met  him  in  consultation  in  the  I're-ideut's  Council 
Chamber,  and  in  all  the  interviews  we  had  our  intercourse 
vas  very  pleasant  and  agreeable,  and  it  i:^  «  ith  feelings  of 
embarrassment  that  under  these  circumstances  I  deem  it 
necessary  to  say  anything  upon  this  siiliject  at  all;  but  in 
order  that  you  may  understand  what  I  have  to  say  about 
it,  I  desire  to  refer  the  Senate  to  a  brief  statement  which  I 
have  prepared,  and  which,  on  account  of  the  delicacy  of 
the  subject,  I  choose  to  put  in  writing,  and,  although  I 
have  no'  had  the  time  which  I  could  have  desired  to  pre- 
pare it,  it  will  comprehend  all  the  material  facta  of  the 
ca'^o.  You  will  understand  that  I  do  not  propose  to  give  a 
fidl  statement,  but  a  synopsis  of  what  may  be  called  the 
Alta  Vela  case.    A  mere  outline  will  bo  sullicieiit. 

Having  given  this  outline  of  the  facts  in  relation  to  the 
case.  Judge  Nelson  proceeded  to  say  that  after  the  action 
in  the  matter  which  he  had  reciti  d,  while  Judae  Black 
was  one  of  the  counsel  lor  the  I'resideut,  he  had  an  inter- 
view with  the  respondent  in  this  case,  urging  upon  him  to 
take  action  in  reference  to  the  rights  of  citizens  of  the 
United  States  upon  that  island  and  the  sending  of  an 
armed  vessel  to  take  pos.^ession  of  it.  The  {'resident 
having  declined  to  do  so.  Judge  iilack  declimd  to  appear 
further  as  counsel  in  this  case.  Such,  said  he,  are  the  facta 
in  relation  to  the  withdrawal  of  Judge  Hlack,  and  so  far 
as  the  President  of  the  Inited  States  is  concerned,  the 
"head  and  frout  of  his  oliending  hath  this  extent,  no 
more." 

It  is  not  necessary  that  I  should  censure  Judge  Black,  or 
make  any  imputation  upon  him  or  any  of  the  honorable 
managers.  I  nave  no  re-asons  to  charge  that  any  of  the 
managers  arc  engaged  or  interested  in  it.  The  presirmii- 
tion  is,  that  the  letter  which  I  lead,  which  was  signed  by 
him,  waa  signed  as  such  letters  often  are,  by  members  of 
Congress  without  anv  personal  interest  in  the  matter  to 
which  thev  relate.  Judge  Black  tlionght  it  his  duty  to 
press  this  claiui,  and  now  Senators,  I  ask  you  to  put  your- 
selves in  the  place  oJ  the  President  of  the  United  States,  if 
his  action  in  this  matter  is  made  a  subject  of  accusation 
against  him.  Ask  yourselves  how  the  Iiesident  must  feel 
iu  relation  to  it.  I  am  willing  that  this  subject  should  he 
spread  before  the  country,  and  that  ev  en  his  enemies 
should  understand  what  has  been  his  conduct  and  his  mo- 
tives in  this  matter. 

I  wish  to  call  vour  attention  particularly  to  the  fact, 
that  all  these  tra'nsacti ms  took  pbiee  before  the  impeach- 
ment proceedings  were  comnieiieed,  and  that  the  charges 
have  been  made  since.  Another  fact  iu  favor  of  the  Presi- 
dent is,  that  \vhile  I  <lo  not  make  anv  iuiplicaticins  against 
the  honororable  managers,  theee  recommendations  to 
which  I  have  referred,  were  signed  by  the  honorable  gen- 
thmen  whom  the  House  of  Ueprofentativea  have  intrusted 
wiih  the  duty  of  managing  the  iu'peachment  against  him. 
Let  me  suggest  a  single  iaea  «  ith  regard  to  the  impeach- 
ment. It  the  President  went  to  war  with  a  weak  and 
feeble  power  and  gained  an  island  it  would  seem  that  he 
did  so  m  fear  of  the  managers,  and  in  fear  of  losing  the 
hish  and  valuable  services  of  Judge  Black. 

If  he  refused  to  do  what  they  called  upon  hiin  to  do, 
there  was  danger  that  he  would  ex.asperate  Judge  Black. 
and  it  was  under  tlie-e  delicate  circumstances  that  this 
question  was  presented  to  the  President.  He  was  between 
ScvUa  and  Oharbydie.  In  forming  his  deterniiuation  iu 
regard  to  the  matter,  no  matter  which  way  he  might  de- 
termine, his  integrity  might  be  assailed.  But  the  lionora- 
ble  maniigers  must  kn<iW  the  President  less  fnr.iiliarly 
than  I  do.  if  they  sui'^iosed  that  he  cuuld  be  driven  or 
forced  by  any  conaideratupii  to  do  u  hat  he  thought  wrong. 
He  is  a  inau  of  a  peculiar  disposition. 

Bv  careful  management  he  mav  perhaps  be  led,  but  it  is 
a  delicate  and  ditticult  matter  to  do  that  which,  with  his 
peculiar  disposition,  no  man  under  Heaven  can  compel 
liim  to  do:  go  one  inch  beyond  what  he  believes  right; 
and  although  he  know  that  bv  rejecting  this  ilaim  he 
might  raise  up  enemies;  and  although  he  waa  well  ai\are 
that  a  powerful  influence  niiglit  be  brought  to  bear  against 
hhn  on  liia  trial,  and  it  might  be  trumpeted  over  the  land, 
from  one  end  to  the  other,  that  .ludgc  Bl.cck  had  aban- 
doned him  on  account  of  his  belief  in  his  guilt.  Although 
the  President  knew  that  a  black  cloud  would  be_  raised 
against  him,  he  w.as  prepared  to  say  that  "though  in  that 
cloud  were  thunders  charged  with  lightning,  let  them 
burst." 

He  placed  himself  upon  the  pnncii^les  of  (he  (;onsf  itu- 
tion,  faithful  to  the  rights  of  the  im  ople  i^  ho  bad  e.\:.-ilted 
him  to  that  high  position,  iinmiudt!il  nt  sidf  aud  regardh-ss 
of  conseiiuences,  aud  he  was  determined  lUit  to  be  d  iveu 
to  any  act  u  hich  he  believed  to  lie  wrong  ;  determined  not 
to  use  the  whole  power  of  the  I'nited  States  against  a  little 
leeble  power  that  had  no  capacity  to  icsist.  He  was  de- 
termined not  to  be  used  as  an  instrument  iu  the  hands  of 
anvbodv,  or  any  set  of  men  under  Heaven,  to  (  ariT  on  a 
speculation  which  he  believed  might  be  carried  on  %\  ith 
dishonor  to  the  governioeut  or  disgrace  to  himself,  if  he 
consented  to  be  concerned  in  it.  1  ask  you,  then,  to  weigh 
his  conduct,  to  allow  an  impartial  judgment,  and  look  this 
statement  of  facts  in  the  face,  aud  pronounce  upon  it  as 
3"0u  have  to  pronounce  upon  this  impeachment,  when  you 
come  to  look  over  the  whole  of  the  PresidentV  conduct.    1 


think  you  will  find  that,  like  the  grave  charges  presented 
by  the  honorable  manager  yesterday,  they  will  vanish 
away,  aud  "like  the  baseless  fabric  oJ  a  vicion,  leave  not 
a  \\  reck  behiud." 

1  trust  that  the  conclusion  of  this  trial  u  ill  tic  such  that, 
although  the  I're.-ideut  is  now  passing  through  the  fiery 
fiiruaec,  and  although  he  is  for  every  act  being  called  to 
an  account,  he  tears  not  the  investigation;  he  challeugea 
the  utmost  scrutiny  that  can  be  made  into  liis  conduct. 
SVhile,  as  I  have  said,  he  hurls  no  detiance  at  the  Senate, 
and  does  not  desire  his  counsel  to  say  a  word  that  shall  bo 
oheiisive  to  this  body,  yet  he  defies  his  cui-uii(H  as  he  al- 
ways has  done,  and  appeals  to  his  own  motiv  es  of  purity 
aud  honesty  to  viudieate  him  in  this  ease,  as  in  <'very  other. 
Instead  (jf  being  a  matter  for  accusation  agaiii>t  the  Presi- 
dent of  the  tuited  Statee,  in  the  view  that  1  cntertaiu  of 
it,  and  in  the  view  wliieh  I  think  every  high-minded  man 
\\  ill  entcriidn,  his  conduct  will  elevate  him  a  iiead  and 
shoulders  taller  in  the  estimation  of  everv  high-minded 
man,  aud  it  will  I  e  regarded  as  oue  of  the  most  worthy  iicta 
of  his  life,  that  he  could  not  be  coa.xed  nor  driven  into  a 
wrong  act. 

This  "Alta  Vela"  affair  is  referred  to,  as  though  the 
President  had  doiies.iuiethiug  wrong.  What  wrong  did  ho 
do?  How  did  anv  failure  result  from  Jiidee  Black's  re- 
fusal to  act  as  counsel?  Did  the  I're.-ideut  discard  Judge 
lilaek,  aud  tell  him  he  did  not  want  him  to  appear  any 
more  in  his  case?  No,  sir;  it  was  upon  hia  own  voluntary 
motion  th.it  he  withdrew  from  the  case.  If  the  President 
has  done  him  any  iujury,  he  knows  it,  but  his  counsel 
kuow  it  not.  Heave  it  for  the  judgment  of  the  world  to 
determine  how  much  justice  there  is  in  the  accusationa 
which  are  so  strongly  made  again-t  him. 

Senators— Allow  ine  to  call  your  attention  to  another 

fiaiagiaph  in  the  speech  of  the  honorable  manager  who 
ast  addressed  you  (Mr.  Boutwell).  It  is  not  my  purpose 
or  iuteuiion  to  endeavor  to  answer  at  length  that  able 
and  carefully-prepared  argument  which  the  honorable 
manager  has  made.  I  must  leave  notice  of  that  to  those 
w  ho  are  to  follow  me  on  the  side  of  the  President,  but 
there  is  another  paragraph,  which  reads  in  these  words: 
'"Having  indulged  his  (Jabinct  in  such  freedoui  of  ojiinion 
V  hen  he  consulted  them  in  reference  to  the  constitution- 
ality of  the  bill,  and  having  covered  himself  and  them 
■with  public  odium  by  its  announcement,  he  now  vaunts 
their  opini.'ns.  extorted  by  power  and  given  in  subservi- 
ency, that  the  law  itself  may  be  violated  with  impunity." 

"This,"  says  the  Presideut,  '"is  the  exercise  of  my  con- 
stitutional right  to  the  opinion  of  luy  Cabinet."  "I,"  says 
the  Pre^^ident,  ''am  responsible  for  my  Cabinet."  Yes,  the 
President  is  responsible  for  the  opinions  and  conduct  of 
men  who  give  sueii  advice  as  is  demanded,  and  give  it  ia 
(car  and  Irembling,  U'st  they  be  at  once  deprived  of  their 
places.  "Tliis  is  the  President's  idea  of  a  Cabinet,  but  it  is 
an  idea  not  in  liarmony  with  the  theory  of  the  ('onstitu- 
ti'ju."  In  another  place  the  gentleman  speaks  of  the  luem- 
bers  of  the  Cabinet  as  being  serfs.  "It  was  the  advice  of 
serfs  to  their  lord,  of  servants  to  their  masters,  of  slaves  to 
their  ow  ners." 

I  desire.  Senators,  to  refresh  your  recollection,  by  call- 
ing your  attention  to  the  extract  from  the  President's 
message,  wliich  was  put  in  evidence  upon  the  part  of  the 
prosecution,  dated  December  12,  18^7,  and  1  wish  to  state 
in  reference  to  this  message,  as  w  ell  as  all  other  docimenta 
signed  bv  the  President,  that  if  any  rule  of  law  is  to  ob- 
tain iu  this  high  and  honoralile  tribunal,  it  ia  that  w  liea 
we  put  these  documents  before  the  Senate  they  may  bo 
permitted  to  speak  as  n  itnesses. 

They  do  not  try  to  discredit  this  document.  I  regretted 
that  w  e  were  not  permitted  to  introduce  certain  lucmbera 
of  the  Cabinet  to  prove  certain  statements  of  the  Presi- 
dent: yet,  upon  sober,  second  thought,  I  am  inclined  to 
the  opinion  that  probably  the  Senate  liad  settled  the  ((ues- 
tion  exactly  right-  that  it  \.  as  unnecessary  for  us  to  intro- 
duce members  of  the  t.'abinet  or  introduce  their  testimony 
to  sustain  these  Btatemeuts  so  loug  as  they  arc  not  im- 
pugned on  the  other  side.  I  will  read  the  extract  from 
page  l.iH  of  the  reported  proceedings:— 

"I'liis  w  as  not  the  lirst  iiccasion  on  which  Mr.  Stanton, 
in  discharge  of  a  pi  blic  duty,  w  as  called  upon  tii  consider 
the  provisiiuis  of  that  law.  The  Tenure  of  ( itrre  act  did 
not  pass  without  notice.  Like  other  acts,  it  was  sent  to 
the  i're-idcut  for  ajiproval.  As  is  our  cuHt'im,  I  eubniitted 
its  considerati'in  to  my  Cabinet  for  their  advice  upon  the 
question  win  thiT  1  should  approve  it  or  not.  It  was  a 
grave  ijuestiou  of  constitutional  law,  in  which  I  would,  of 
course,  relv  most  upon  the  opinion  of  the  Attoruey- 
Gener.il  and  Mr.  Stanton,  who  had  ouce  becu  Attorney- 
General." 

Nor  can  such  words  be  unnoticed  .as  the  honorable  mana- 
ger has  used  -"he  calls  hia  serfs  around  hiui."  The  Presi- 
dent saya:— "Every  member  of  my  t;abiiiet  tidvised  mo 
that  the  proposed  law  was  unconstitutional.  All  spoko 
witliout  doubt  or  reservation,  but  .Mr.  Stanton's  condemna- 
tion of  the  la\v  was  the  nio-t  elaborate  and  emphatic.  Ho 
referred  to  the  ciiu-litution:il  provisions,  thi'  deiiates  in 
Congress,  especially  to  the  speech  of  Mr.  Bneliauan  w  lien 
a  Senator;  to  deci-inns  i.f  the  Supreme  Court,  and  tci  tlio 
U8a?e  from  the  begiiiuing  of  the  governioeut.  tlirough 
every  successive  administration,  all  concurring  to  estab- 
lish the  right  of  removal  as  vested  bj' the  Constitution  iu 
the  President. 

"  To  all  these  he  added  the  weight  of  his  own  deliberate 
judgment,  and  advised  me  that  it  was  my  duty  to  defend 
the  power  of  the  i'resideut  Irom  usurpation,  jind  to  veto 
the  law."  There  is  the  plain,  unvarnished  statement  of 
the  President  of  the  Inited  States,  uncoiitradicii  d  by  any 
oue  at  all,  a  statement  that  we  offered  to  verify  by  the 
introduction  of  members  of  the  Cabinet  as  wituesees.    Wo 
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offered  to  prove  that  every  word-at  loaPt  the  siibi^tance  of 
every  word-contuined  in  that  parasnivh  of  thi-  luefnast 
was  correct,  had  we  been  penuitied  to  introduce  the  ineni- 
bersof  the  Cabinet,  but  our  teKtiin.my  u  as  uot  adunlted, 
and  inasmuch  as  it  was  not  admitted,  8inct>  tins  mes-ase 
wa?  iutiiidiiced  liv  the  prosecuti"U  and  we  offcied  to  proNc 
it  I  asennie  as-  an  indisputable  laet  on _  this  occasion,  that 
Mr  Stanton,  about  whom  the  world  ib  to  be  set  on  hre 
I10U-,  advi-ed  the  l-resideut  that  tins  Tenure  of  Oljice  act, 
about  ubi.li  such  a  ereat  erv  has  been  raised  in  the  land 
waf  uncon>titiitional,  and  that  it  was  hi^  duty  to  veto  it 
1  ixner  ha\v  Mr.  Stanton  to  my  knowledge,  but  if  I  ^vero 
in  liis  I'l.ice,  I  think  1  would  say,  as  some  one  else  has  saul, 
•■Sive  me  from  mv  friends,  and  I  will  take  care  ot  my  ene- 
mies'"  1  tliink  if  anv  man  ever  bad  reason  to  exclaim, 
••taveme  from  mv  friends."  Mr.  Stanton  has  had  rcac^ou 
to  do  so,  and  to  c.xclaiTn,  "Save  me  Irom  the  disgrace  to 
anv  indeiieudent  otficer  uf  tlie  low,  mean,  de  jased.  inerce- 
naVy  motives  by  which  such  an  otbcer  luav  be  lutjueneed. 
Itut  ^'sit  isasort  ot  a  family  quarrel,  1  u  ill  nut  interterc 
anv  further,"  One  other  thing  in  regard  to  Mr.  ptantnn; 
I  will  show  vou  that  before  he  adviM-d  the  ['resident  that 
tbi,-  law  was'Mnc.n-tituiian.'il,  he  advised  him  on  aiiotlier 
matter  which  d^.-s  not  stamliM  tbecategory  of  his  opinions 
as  a  member  of  President  Johnson's  Cabinet. 
On  the  3d  of  March,  1865,  Mr.  Stanton  addressed  a  letter 
0  his  E.xcellency,  Andrew  .Tolmson,  Vice  i'residcnt  elict, 
n  which  he  says  that  the  War  Department  had  le:iru''d 
with  admiration  the  tinnness  and  biithtulness  with  which 
he  had  dischaig<'d  his  duties  as  Military  Governor  of  Ten- 
nessee, and  that  bis  iivbb-  uii.l  i.atiiutic  services  were  duly 
appreciated,  and  congratulating  liim  on  being  c.-illed  Irom 
the  arduous  and  trying  duties  wbuh  he  liad  .-o  hoimrably 
performed,  to  the  safe  and  easy  duties  ol  civil  life,  assur- 
ing him  that  he  was  about  to  assume  the  duties  ot  \_ieo 
President  at  the  close  of  a  period  of  unparalleled  trial,  alter 
having  brought  peace  and  safety  to  his  ow  a  State. 

Three  short  years  have  elapsed  since  the  letter  by  Mr. 
Stanton  indorsing  the  President  of  the  I  uited  states  was 
■»vrirten.  I  have  referred  to  it  ior  the  pureose  of  showing 
you  that  when  I  spoke  of  the  servieea  ot  the  I'resident,  1 
■n-aa  only  speaking  in  regard  to  matters  for  which  at  that 
time  he  received  the  high  encomium  of  Mr.  Stanti.n^-fir 
Ecrvices  in  behalf  of  the  L'nion  for  which  he  had  uol  hesi- 
tated to  expose  oven  bis  own  life.  .:,,., 

It  is  hardly  conceivable  that  in  the  short  period  of  three 
years  a  gentle'uau  of  u  boni  the  Secretary  of  War  spoke  iu 
high  terms  of  commendation,  whicii  I  have  read  to  you, 
sheuld  become  the  monster,  the  tyrant,  the  iisnrper,  the 
V  icked  man,  whom  he  is  represented  to  be  upon  the  other 
Bide.  Mr.  Stanton  runs  through  this  whole  trial.  He  is,  I 
believe,  in  eight  of  the  eleven  articles  ot  impeachmeut.  IJis 
name  is  almost  cvervwhere,  and  you  have  him  in  two  rela- 
tiens.  First,  as  indorsing  the  President,  in  the  words 
which  I  have  read  to  you,  and  also  indorsing  the  Presi- 
dent's  action  w  hen  the  Civil  Tenure  bill  was  passed,  in 
March,  1867,  and  if  a  difference  of  opinion  grew  up  atter- 
w  aids,  and  unkind  feelings  existed  between  them,  and  if 
there  was  a  loss  of  confidence  on  the  part  of  the  President, 
and  if  their  relations  to%vards  each  otlwr  became  less  har- 
nii.nious  than  thev  had  been  before,  all  I  have  to  say  about 
it  is,  that  it  furnishes  no  ground  of  impeachment;  none  in 
the  %vorld ;  nor  should  it,  in  the  slighest  degree,  allect  his 
ciiaracter  or  motives. 

There  is  one  other  thing,  before  I  resume  the  considera- 
tion of  the  various  articles  of  impeachment,  that  1  desire. 
Senators,  to  call  your  attention  to,  and  tliat  is  this  same 
proceeding  which  was  had  in  the  House  of  Uepreseuta- 
tives  upon  the  subject  of  impeachment.  I  know  not  how 
it  strikes  the  minds  of  Senators,  nor  how  it  impresses  the 
minds  of  the  people  of  the  country  ;  but  one  of  the  strangest 
of  things  in  the  history  of  our  government  is  that  these  ar- 
ticles of  impeachment  should  be  gotten  up  against  the 
President  alter  twelve  months'  examination  of  this  mat- 
ter, and  that  charges  against  him,  of  which  I  will  speak 
after  a  wbilo,  sb.'uld  be  founded  upon  acts  that  were  done 
iu  reference  to  the  Tliirty-iiintli  ,«'ongrcss. 

Is  it  not  pas-ing  strange  that  if  the  President  was  guilty 
of  the  acts  charged  against  him,  aud  if  he  has  done  acta 
■worthy  of  impeachment,  that  the  Thirty-ninth  Cougress 
took  no  notice  of  it;  and  that  after  that  Congress  is  de- 
funct, passed  out  of  existence,  its  memory  and  name  gone 
into  hi=torv,  is  it  not  strange  that  another  Cougress  should 
take  up  offenses  against  that  Congress  and  make  them 
matters  of  grave  accusation  against  the  President?  One 
of  the  charges  presented  against  him  by  the  House  of  Ke- 
presentativea  is,  that  he  has  been  guilty  of  an  intent  to 
subvert  the  government  of  the  United  States.  [Reading 
the  first  article  of  impeachment.]  The  fact  is,  if  my  me- 
mory serves  me  aright,  and  I  have  not  beeu  inisiufohued, 
the  House  of  Kepresentatives,  when  they  considered  these 
articles  referred  to— 

The  Chief  Justice  was  compelled  to  call  the  Senate  to 
order,  as  it  was  impossible  to  hear  the  speaker  on  account 
of  the  conversation  in  the  hall  and  gallei  ics. 

.Mr.  S'ELSON,  resumed:— The  House  of  Kepresentatives 
refused  to  entertain  these  articles  of  impeachment  against 
the  President  by  a  solemn  vote,  and  if  there  were  any  law 
in  tins  tribunal,  as  the  gentlemen  say  there  is,  not  unless 
it  be  that  law  of  Parliament  which  they  rely  upon,  and 
«  hich  amounts  -to  no  law  at  all.  If  there  was  law  here, 
or  any  application  of  law  by  analogy  of  the  law,  I  would 
avail"  myself  of  the  doctrine  of  estoppel,  which  was  so 
learnedly  expounded  by  one  of  the  learned  managers,  and 
1  would  insist  that  the  House  of  Representatives,  with  all 
due  reference  and  rcpect,  after  having  voted  down  this 
charge  that  the  President  had  slandered  and  maligned  the 
Congress  of  the  Inited  States  were  stopped  making  uny 
accusation  of  that  kind  against  the  President  now. 


But  I  hope  I  may  say,  without  offense,  that  still  the 
Senate  of  the  I  nited  States,  sitting  here  as  a  judicial 
tribunal,  cau  look  (o  the  circumstances  under  which  tliesc 
charges  wer  prefeired,  without  au.v  disrespect  whatever 
to  the  Houseof  llepresentatives;  and  w  heuVou  go  to  tho 
circiimstancCB  under  which  tliese  charges  of  impeachiuent 
«  ere  preferred,  you  have,  at  least,  evidence  that  they  were 
done  without  anv  great  amount  of  deliberation  in  tho 
House,  and  po.-sibly  under  the  infiuence  of  that  exeite- 
meut  wjiieh  great  assemblies,  as  well  as  piivate  indi- 
viduals, are  liable  ti  experience,  and  whicli  this  assembly 
of  grave,  reverend  signers,  wlm  are  impanelled  here  under 
the  Constitution,  niav  look  upon  aud  must  regard  in  con- 
sidering  the  facts  in  the  cu'C. 

\Vheu  articles  of  impeaclanent  were  presented  against 
W'arren  Hastings,  in  England,  they  were  the  subject  of 
long  aud  anxious  debate  in  the  Parliament  before  ihey 
were  presented;  and  Senators.  I  maintain  that  it  is  your 
province  aud  .vour  duty  to  look  to  this  fact,  and  not  to 
give  the  sanie  importance  to  accuBations  made  under 
more  careful  deliberation,  especially  when  the  Heuse 
of  Representatives  had  a  short  time  before  acipiitt'^J 
the  President  of  a  large  number  of  the  charges  pre- 
sented against  him.  Iu  the  unanimous  report,  presented 
bv  the  committee  under  these  circuuistanees,  it  will  be  no 
disparagement  to  the  House,  no  disparagement  to 
ourselves  to  look  at  the  fact  that  these  chaigea 
were  hastily  drawn  up,  aud  if  upon  a  sober  view  of  the 
facts  vou  should  believe  that  these  charges  came  to  you  in 
at  le.ast  a  iiue-tionable  ehayie,  so  far  as  the  circumstances 
under  wliieh  they  were  adopted  are  concerned,  it  will  be 
no  rertectiou  upon  the  House  should  you  so  accide,  any 
more  than  it  would  were  a  private  iudividual  only  con- 
cerned. As  the  House  of  Representatives  is  composed  of 
men  of  flesh  and  blood  like  yourselves,  I  trust  they  wili 
consider  it  no  disparagement  to  say  that  they  were  acting 
under  the  impulse  of  teeliug,  and  what,  upon  second  sober 
thought,  they  would  not  do  over  again. 

We  all  know  human  nature  well  enough,  at  least  in  oiir 
own  pei>oiis  aud  characters,  to  know  that  when  we  act  in 
Iiassiuu,  iu  hate  or  iu  excitement,  we  are  apt  to  do  things 
which,  upmi  rellection,  we  have  reason  to  regret.  And 
these  aeti'ins,  u  hile  thev  are  in  a  great  measure  excusable 
on  account  of  the  haste'  aud  passion  iu  which  they  are 
committed,  vet  thev  are  actions  which  do  not  command 
the  same  power  aud  iutiiience  in  society  that  they  i\  ould 
do  it  they  were  the  result  of  grave  aud  careful  consideiJi- 
tion. 

Xow,  Senators,  1  will  have  to  call  j'our  attention  to 
these  different  articles  of  impeachment,  though  it  ia 
rather  a  disagreeable  thing  to  treat  ibis  mill-horse  round, 
and  take  them  up  oue  by  one,  aud  make  brief  coiuiuents 
upon  them,  as  it  is  my  purpose  to  do,  though  I  kuow  tlie 
subject  is  beeoiuing  stale  and  weary,  nut  only  to  tho 
Scuatebut  to  thos  ■•  who  gaiher  around  to  hear  this  inves- 
tigation, 'ieti  cannot,  iu  accordance  with  iny  sense  of 
duty  in  this  case,  take  my  seat  until  I  offer 
some  consideration  to  the  Scuate  on  each  oue 
of  the  articles  of  impeachmeut,  although  it 
must  necessarily  become,  to  some  extent,  a 
tedious  business,  yet  I  do  so  because.  Senators,  if  vou  fol- 
low the  prcci'deuts  of  other  cases,  you  will  be  rcfpiired  to 
vote  upon  each  one  of  these  articles  separately,  and  v\  ill 
have  to  form  your  judgments  and  opini  uis  on  each  iu  a 
separate  wav.  Now,  in  regard  to  the  urst  article  ot  iiii- 
peachment,  "it  may  not  be  out  of  place  to  look  to  that  ar- 
ticle as  it  ia  presented,  aud  to  state  very  briefly  the  article 
itself.  I  do  not  iMopose  to  go  tlirough  all  the  verljiage  of 
that  article,  nor  to  repeat  ail  that  is  said  iu  the  answer, 
but  the  principal  features  of  it  are  tliese:  — 

The  Speaker  here  quoed  the  article  in  substance,  and 
the  answer  of  tf le  President  thereto,  aud  then  continued  :— 
Now,  one  word  or  oue  thougiit.  Senators,  before  enter- 
ing upon  the  consideration  ol  this  first  article,  which  I 
conceive  is  applicable  to  all  the  articles.  Indeed,  much  of 
V  bat  we  have  to  say  on  the  first  article  applies  to  all  the 
other  articles,  and  involves,  to  some  extent,  a  necessary 
repetition,  but  1  shall  endeavor,  as  far  as  I  can,  to  avoid 
such  repetition.  Now  all  these  articles  of  impeachiuent, 
or  nearly  all  all  of  them,  charge  a  removal. 

If  you"  follow  the  precedents  of  trials  of  impeachment 
which  we  have  already  had  in  the  United  States,  and 
especially  if  you  fellow  the  decisions  on  the  Uriti-h  I'ar- 
liament,  there  ought  to  be  something  substantial  iu  tho 
asticles  that  are  preferred  against  a  man.  Now,  what  i« 
it  that  is  provided  for  by  the  Civil  Tenure  bill?  Wliy,  it  is 
removal  <'f  a  person,  and  that  is  what  is  charged  iu  each 
one  of  w  hat  I  m.ay,  for  want  of  better  work,  call  the 
"counts"  of  this  indictuieut. 

Now,  Senators,  if  you  follow  the  law,  and  the  rules  of 
law  that  have  been  adopted  in  other  cases,  aud  leok  to 
them  as  being  a  precedent  to  some  extent,  although  not 
binding  and  obligatory  to  all  intents  and  iiurp|ije3  aa 
judicial  procedures,  what  is  the  familiar  rule  of  the  lawr 
There  is  not  a  judge  or  lawyer  in  this  Senate  who  does 
not  kuow  that  in  every  law  book  that  has  been  w  ritten 
for  two  hundred  years,  a  distinction  is  taken  betw  ecu  a 
crime  and  an  atteiupt  to  commit  a  crime.  The  distinction 
is  just  as  broad  and  wide  as  Peuns.ylvania avenue? 

Why,  accoidiugto  st:itutory  regulations  almost  cvery- 
w  here,  and  eveu  according  to  the  common  law  ,  murder  18 
one  thing,  and  an  attempt  to  commit  murder  is  another 
aud  a  diitercut  thing.  Burglary  is  one  thing,  aud  :iu  at. 
tempt  to  commit  that  offeuse  is  another  aud  a  ditleient 
thing.  Now  I  ask  with  all  earnestness  of  this  .Senate,  as 
lawyers  and  judges,  if  the  doctriiu-  conteuded  f^r  by  tho 
learned  managers  be  the  true  doctrine,  that  the  civil 
Tenure  bill  is  constitutional,  and  that  the  Pri'sident  lias 
I  no  power  to  remove  except  with  the  advice  and  consent  of 
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the  Senate,  then,  Senators,  I  ask  you  how  is  it  that  the 
President  can  be  found  guilty  of  removing  Mr.  Stanton 
from  otticc? 

Taking  the  rremiees  of  the  honorable  gentleman  to  be 
correct,  when  tliere  u  as  no  removal  at  all,  but  tliere  ^a? 
an  attempt  tu  remove ;  there  is  no  sort  of  doubt  but  there 
was  no  removal  from  ollicc  at  all;  and  vou  do  ncjt  bring 
it  vrithiu  the  Civil  Tenure  bill  unless  you  have  a  case  of 
removal.  It  is  not  a  case  of  removal,  but,  if  their  con- 
Btruction  be  true,  it  is  a  case  of  an  attempt  to  remove  a 
person  from  oHice ;  so  that  it  is  impossible  for  the  honora- 
ble managers  to  escape  the  dilemnui  wliich  the  nature  of 
their  ca:'e  places  them  in  on  the  first  count. 

I  desire  to  maintain  briefly  three  propositions.  First, 
that  the  Tenure  of  Uthce  bill  is  unconstitutional  and  void. 
Second,  that  if  the  civil  Tenure  of  Olhce  bill  is  nut  uncou- 
Btitutional,  it  does  not  embrace  such  a  case  as  the  removal 
of  Mr.  Stanton;  and  third,  if  both  these  propuaitions  are 
erroneous,  that  the  President  acted  ^i  ith  a  laudable  and 
honest  motive,  and  is  therefore  not  guilty  of  any  crime  or 
misdemeanor. 

On  the  first  proposition  as  to  the  unconstitutionality  of 
theCivilTenure  ot  Olhce  bill,  as  it  has  not  been  done  al- 
ready in  behalf  of  the  President,  1  avail  myself  of  the  oc- 
casion to  remind  vou  of  certain  things  which  occurred  in 
tlxe  debates  of  1789,  although  I  know  they  are  familiar, 
rrobablj-,  to  every  Senator  I  address,  yet  I  regard  these 
things  as  material  and  important  to  our  line  of  defense, 
and  at  the  risk  of  weariing  the  patience  of  the  Senate,  I 
must  ask  the  privilege  of  presenting  briefly  the  views  I  en- 
tertain on  that  subject. 

In  the  House  debate  which  occurred  on  the  16th  of  June, 
1779,  on  tlie  bill  for  establishing  an  lixecutive  Dep.artment, 
to  he  denominated  the  Department  of  Foreign  Affairs,  Mr. 
White  moved  to  strike  out  the  words  "to  be  removable 
from  oflice  bv  the  President  of  the  L'nited  States."  He 
advocated  this  because  the  Senate  had  the  joint  power  of 
appointment.  Ili^  views  were  sustained  by  Mr.  Smith,  of 
South  t  arulina  ;  Mr.  Huntington,  Mr.  Sherman,  Mr.  Jack- 
eon,  Mr.  lierrv  and  Mr.  Livermore,  and  were  opposed  by 
Messrs.  Benson,  Ames  and  others,  as  is  shown  in  Seatou's 
Debates,  v,,l.  l,  pp.  473  to  603. 

Mr.  Madi.-^un  siud,  in  that  debate,  it  was ''evidently  the 
intentiuu  of  the  Constitution  that  the  first  magistrate 
Bhouid  be  responsible  for  the  Executive  Department,  and 
that  80  far,  therefore,  as  we  do  not  make  the  othcers  who 
are  to  aid  him  in  the  duties  of  that  department  responsi- 
ble to  him,  he  is  not  responsible  to  the  cnuntrj',  basing  his 
argument  mainly  on  the  constitututional  provision  that 
the  Kxecutive  power  shall  be  vested  in  the  President. 

Mr.  Sedgu  ick  i-aid  if  expediency  is  at  .ill  to  bo  con- 
sidered, gentlemen  will  perceive  that  this  man  is  as  much 
an  inetruiueut  in  the  hands  of  the  President  as  the  pen  is 
the  instrunu-ut  of  the  Secretary  in  corresponding  with 
foreign  courts.  If,  then,  the  Secretary  of  Foreign  Affairs 
is  the  mere  instrument  of  the    President,  we    would  sup- 

Soee,  on  the  principle  of  expediency,  this  officer  should  be 
ependent  upon  lilm. 

1  say  it  would  be  absurd  In  the  highest  degree  to  continue 
Buch  a  person  in  oHiee  coutrar.v  to  the  will  of  the  Presi- 
dent, who  ii  responsible  that  the  business  be  conducted 
%vith  proprietv  and  for  the  general  interest  of  the  nation. 
Upon  that  debate  I  merely  suggest  that  it  states  plainly 
the  affair  as  it  exists  between  the  President 
and  Mr.  Stanton,  and  as  this  debate  occurred 
Boon  after  the  adoption  of  the  Constitution,  and  that 
Boveral  gentlemen  who  had  participated  in  the  formation 
of  the  Con'jtitution— among  them  Mr.  Madison,  one  of  the 
ablest  men  who  ever  wrote  on  this  subject,  not  even  ex- 
ceptine  Alexander  Hamilton— also  took  part  in  this  de- 
bate. We  must  give  it  the  highest  consideration,  and 
if  there  is  to  be  anything  in  the  doctrine  of 
the  law,  which  is  applied  to  every  other  case,  that  when 
a  decision  of  a  legal  question  is  made,  that  decision  should 
stand;  and  if  there  be  anything  in  the  doctrine  of  State 
decisions,  I  maintain,  Senators,  that  an  opinion  which,  so 
far  as  1  know,  has  never  been  controverted  at  any  time 
except  during  the  time  of  Andrew  Jackson,  and  an 
opinion  whieh  has  stood  for  nearly  eighty  years,  is  not  an 
authority,  then  I  can  conceive  of  nothing  that  ia  sutticieut 
to  betaken  as  a  precedent. 

If,  according  to  the  Eugli.sh  Law,  a  man  is  protected  in 
his  real  estate  after  sixty  years'  possession,  and  if,  as  in 
mv  own  State,  seven  years'  adverse  possession  gives  a  pood 
title,  whv  may  we  not  argue,  and  argue  with  propriety, 
before  the  American  Senate,  that  this  question  was  settled 
eighty  3'ears  ago,  and  when  the  decision  has  never  been 
controverted  ifntil  the  present  time,  except  on  the  occasiun 
to  which  I  have  referred,  I  do  maintain.  Senators, 
as  earnestly  as  I  am  capable  of  maintaining,  any 
proposition,  that  that  decision  is  an  authoritative  conclu- 
sion, and  is  on  principle  binding  and  obligatory  on  this 
Senate,  and  that  vou  must  follow  it  on  the  same  principlo 
that  judges  are  in  the  habit  of  following  judicial  deter- 
minations in  reference  to  the  rights  of  property  which  have 
been  long  acuuiesced  it,  and  have  become  principled  of 
law. 

Mr.  Nelson  then  went  on  to  quote  the  argument  made  by 
Mr.  Sedgwick,  in  the  debate  iu  the  House  of  Keprc.'^enta- 
tives,  in  178y,  when  the  subject  of  the  Presid<'Ut's  puuer 
to  remove  civil  othcers  was  under  discussion,  in  whieh  ar- 
gument Mr.  Sedgwick  had  stated  many  of  the  reasons 
why  the  power  of  removal  must  be  left  in  the  President. 
Among  those  reasons  were  the  following:— That  the 
President  might  be  fully  convinced  of  the  moral  or 
mental  unfitness  of  the  person  to  hold  his  position,  but 
could  not  in  one  case  out  of  ten  bring  sufhcient  evidence 
thereof,  lief.jre  th(!  Senate;  that  under  those  circumstances 
it  would  be  ^\  rung  to  saddle  such  au  ofhcer  upon  the  Proii- 


dent  against  his  will,  and  that  the  President  could  not  bo 
held  responsible  unless  he  had  control  over  the  officer. 

>evcr,  said  Mr.  Nelson,  had  more  sensible  remarks  fal- 
len from  the  lips  of  mortal  man  tlian  those  observations  of 
Mr.  Sedgwick,  and  they  are  as  descriptive  as  it  is  posi-iblo 
for  language  to  be,  of  the  circumstances  under  which  the 
removal  of  Mr.  Stanton  occurred. 

Mr.  Nelson  went  on  to  quote  still  further  from  the  same 
debate,  and  then  referred  the  Senate  to  the  remarks  of 
Chancellor  Kent  and  of  Judge  Story  on  the  same  subject. 

Thus  we  see,  said  he,  that  although  the  Federalist  op' 
posed  the  puwer  of  removal,  Mr.  Madison  and  Judges 
Kent  and  Storv  regarded  it  as  firmly  settled  and  estal)- 
lished.  If  authority  is  worth  anything,  if  the  opinions  of 
two  of  the  ablest  judges  of  this  country  are  worth  anything, 
I  maintain  that  it  fellows  inevitably  that  the  Civil  Tenure 
bill  is  unconstitutional,  andthatthe  President  was  justified  ' 
in  exercising  his  veto  power  against  it.  Whether  or  not 
tliat  view  of  the  case  be  correct,  there  is  still  another  view 
of  it. 

If  the  President  was  wrong,  if  he  was  erroneously  ad- 
vised by  hisCabinet,  if  he  came  to  an  improper  conclusion, 
if  the  view  taken  by  counsel  on  the  subjcet  be  incorrect, 
still  the  argument  is  pertinent  and  appropriate  as  to  the 
question  of  intention 

I  respectfully  ask  whether  the  Senate,  sitting  as  judge, 
cannot  rely  with  the  greatest  confidence  on  the  opinion  of 
the  two  most  eminent  jurists  whom  our  country  has  pro- 
duced—Kent  and  Story.  They  are  names  as  familiar  to 
every  judge  and  every  lawyer  in  the  United  States  aa 
household  words.  And  not  here  alone  are  those  names 
ditinguishcd.  In  Westminster  Hall,  in  that  country  from 
which  we  borrowed  our  law,  the  names  of  Keutaud  Story 
are  almost  as  familiar  as  they  are  in  the  chamber  where 
your  Honor  presides  as  Chief  Justice  of  the  United  States, 

Their  words  are  quoted  by  British  judges,  by  British 
lawyers,  by  text  writers,  and  no  two  names  in  English  or 
American  jurisprudence  stand  higher  than  the  names  of 
those  two  distinguished  men.  If  they  are  not  sufiicient 
authority  to  satisfy  the  minds  of  the  Senate,  as  they  pro- 
bably could  not  be  in  view  of  its  action  hitherto  on  the 
subject  that  the  Civil  Tenure  law  is  unconstitutional,  yet 
I  ask  you,  Sen-itors,  if  the  views  of  two  such  distinguished 
men  as  these,  might  not  well  guide  the  action  of  the  Presi- 
dent of  the  United  States,  and  relieve  him  from  the  crimi- 
nality imputed  to  him  in  these  articles  of  impeachment? 
I  hope  j-ou  will  allow  me.  Senators,  to  call  your  atten- 
tion to  some  other  opinions  on  this  subject.  Appoint- 
ments to  and  removals  from  olhce  have  been  the  subject 
of  investigation  in  various  forms  by  the  Attorney-General 
of  the  L'nited  States.  I  know  that  the  learned  manager 
(Mr.  Butler),  when  he  came  to  speak  of  the  opinion  of  tne 
Attorney-General,  said  that  after  the  office  became  politi- 
cal, he  did  not  consider  it  a  matter  of  any  great  importance 
to  quote  chese  opinions.  No  one  is  more  skilled  than  that 
gentleman  in  the  management  of  a  case.  I  will  do  him  the 
justice  to  say,  although  I  do  not  exactly  agree  with  him 
in  his  notions  about  the  decency  and  propriety  of  speech, 
that  I  have  hardli' ever  seen  a  gentleman  who  managed 
a  case  with  more  skill  and  art  and  ability  that  he  had  dona 
for  the  prosecution. 

With  that  astuteness  which  distinguished  him,  he  passed 
Over  the  opinions  of  the  Attorne-v-General  with  the  remark 
1  have  referred  to.  I  had  a  slight  susiiiciou  that  possibly 
the  authority  of  the  Attorney-General  might  not  oe  just 
exactly  the  kind  of  authority  which  gentlemen  wanted, 
and  so,  although  I  did  not  know  much  on  the  subject,  1 
concluded  I  would  look  at  those  opinions  of  the  Attorney- 
General,  and  I  will  state  to  vou  what  I  h.tve  learned  from 
the  slight  examination  I  have  given  them ;  I  maintain  that 
in  the  proper  construction  of  the  act  of  1789  it  is  a  matter 
of  peiu'ct  indifference  whether  the  P-esident  is  advised  by 
the  p.articular  Attorney-General  who  may  beluiig  to  the 
Cabinet  in  reference  to  any  particular  act.  I  maintain 
that  the  opinions  delivered  by  the  Attorney-General  are 
in  the  nature  of  the  judicial  decisions. 

I  do  not  say  thev  are  to  all  intents  and  purposes  judicial 
decisions,  but  in  the  viiw  ^^hich  I  entertain  of  the  act  of 
1789,  I  insist  that  they  should  be  as  operative  and  effectual 
in  this  high  and  honorable  court  as  judicial  decisions  are 
in  the  court  over  which  your  Honor  presides.  Why  do  I 
say  60?  Unless  I  have  misread  the  Constitution  of  the  United 
States,  there  is  no  provision  there  declaring  that  the  deci- 
sion of  the  Supremo  Court  of  the  l'nited  States  shall  be 
final,  and  conclusive,  and  authoritative  in  queetious  of 
law.  The  framers  of  the  Constitution  assumed  that  there 
was  a  certain  state  of  things  in  existence  at  the  time  they 
made  it;  they  assumed  that  the  history  of  English 
jurisprudence  would  be  known  to  the  American 
Senators.  In  other  words  they  asFumed  that  there 
was  and  would  continue  to  be  a  certain  amount  of 
knowlifige,  and  information,  and  reformation  in  the  world. 

It  was,  therefore,  unnecessary  for  them  to  put  in  the 
Constitution  that  the  decision  made  by  the  Supreme  Court 
of  the  United  States  would  bo  binding.  They  knew  that 
the  pnacticcs  of  English  judges  had  been  for  3-ears  to  re- 
gard a  decision  bj-  a  judicial  tribunal  in  a  case  carefully 
considered,  and  especially  where  it  had  stood  for  any 
length  ef  time  unreversed,  as  an  authority  from  which  it 
was  not  safe  in  administration  of  the  law  to  depart. 

Now  the  argument  that  I  make  is,  that  while  the  Con- 
stitution of  the  United  States  does  not  specify  that  the  de- 
cision of  judges  shall  have  all  the  force  of  authority  in  the 
land,  any  more  than  it  does  in  reference  to  the  opinicms  of 
the  Attorney-General,  yet  on  any  fair  construction,  or  any 
fair  legal  intendment.  I  argue  that  under  the  act  of  1789, 
the  opinions  of  the  Attorney-General  may  bo  regarded  by 
the  President,  and  by  all  others  who  have  anything  to  do 
with  that  opinion  as  a  valid  authority,  and  should  be  euffi> 
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cient  to  iiistify  his  action  in  any  given  case  that  might  be 
covered  by  tliat  opiuion.  ^.    ^  ..  ,    „ 

The  act  of  September  24,  1788,  proTidcs  thnt  there  Bhall 
be  appoiuted  an  Attorney-Generiil  of  the  I  nited  states, 
whofe  duty  it  shall  be  to  proi^ecutc  and  conduct  all  cases 
in  the  Supreme  Court  la  which  the  United  Statea  are 
concerned,  and  to  give  his  advice  and  opinion  of  quea- 
tions  of  law,  when  required  by  the  head  of  any  of  the 
departments  touching  matters  connected  with  their  re- 
Bpective  departments.  .       . 

Take  the  two  provisions  together— the  provision  in  the 
Constitution  that  the  I'rcBideut  may  call  on  these  olhcera 
for  advice  and  information,  and  the  provi.-ion  in  tlie  act 
ofl78S,  that  he  may  call  on  the  Attorney-treneral  for  ad- 
vice and  opinion— then  I  maintain.  Senators,  that,  when 
ojiinions  have  been  given  in  cases  like  the  one  under  con- 
Bideratiou,  those  opinions  are  in  the  natureof  judicial 
opinions,  and  are  a  perfect  shield  and  protection  to  tlie 
President,  if  he  can  bring  his  act  in  that  particular  case 
within  the  spirit  and  meaning  of  them. 

Mr.  Nelson  referred  to  the  opinions  of  Attorney-General 
Wirt,  Attorney-Gener.al  Berrv,  Attorre.v-General  Legare, 
Attorney-General  Nelson,  Attorney-General  (Jritteuden, 
and  Attorney-General  Speed,  on  several  points  having 
more  or  less  aflinity  with  the  question  of  tlio  power  of  re- 
moval and  appointments.  In  reference  to  Mr.  Speed,  he 
s^id  that  gentlemen  stood  very  high  in  some  quarters  of 
the  United  States,  and  his  opinion  was  entitled  to  much 
weight  in  those  quarters. 

Senator  (JONKLING  a?ked  whether  the  opinion  of  Mr. 
Speed  was  published  in  the  volumes  of  opinioiis  of  the  At- 
torni'-General? 

Mr.  NELSON  said  it  was  not,  but  that  he  had  a  certified 
co^y  of  it,  and  proceeded  to  read  an  extract  from  the 
opionion,  as  follows:- 

"It  is  his  dutj' (meaning  the  President)  to  do  all  that  ho 
has  the  power  to  do  when  occasion  requires  the  exercise  of 
authority.  To  do  less  on  such  an  occasion  would  be  pro- 
lanto  to'abdicate  his  high  ottice.  The  Constitution  is  the 
supreme  law— a  law  superior  .and  paramount  to  any  other. 
If  any  law  be  repugnant  to  the  Constitution  it  is  v^ud." 

This,  said  Mr.  Nelson,  bears  not  only  upon  the  Civil 
Tenure  bill,  but  it  is  square  up  to  all  the  questions  which 
the  gentlemen  on  the  other  side  have  argued  in  connec- 
tion with  it.  Here  is  advice  given  to  the  I'lesident  by  a 
man  on  whose  judgment  he  had  a  right  to  rely  ;  for,  be  it 
known  to  you,  the  President  of  the  United  States  is  not 
himself  a  "lawyer.  He  never  studied  the  legal  profcssii^n, 
and  has  no  claim  or  pretensions  to  know  anything  about  it. 
In  the  discharge  of  his  ofhcial  duticis  he  has  a  right  to  con- 
sult the  legal  advisers  who  are  given  to  guide  and  direct 
him  on  questions  of  law  by  the  Constitution  of  the 
country  and  by  the  act  of  1789,  and  when  he 
finds  an  opinion  on  tile  in  his  oflice,  or  recorded  in  any  re- 
ported volume  of  the  opinions  of  the  Attorney-General's, 
and  wlieu  he  acts  upon  that  opinion  it  must  protect  him 
against  the  imputation  of  unlawful  or  improper  m(]tives. 
And  now,  Mr.  Chief  Ju-tice,  if  you  see  fit,  in  tli<:  di -charge 
of  your  duty,  to  comply  with  the  respectful  reqr.e.-t  to  vo.i 
to  deliver  ah  opiuion  upon  any  legal  question  involved  in 
this  case.  I  most  respectfully  ask  3'ou  to  consider  this 
opinion  of  Attorney-General  Speed,  and  to  say  that  it  is 
sound  law.  Allow  me  to  call  attention  to  the  closing  sen- 
tence of  that  opiuion,  which,  I  think,  is  the  very  essence  of 
th£  law  itself.    It  is  as  follows  :— 

''But  before  such  a  case  arises,  and  in  the  ah.-'ence  of  an 
nnauthoritative  exposition  cf  the  law  bv  the  Judicial  De- 
partment, it  is  equally  the  duty  of  the  olhcer  holding  tiie 
executive  powers  of  the  government  to  determine  for  the 
purpose  of  his  conduct  and  action  as  well  as  the  operation 
of  conflicting  laws  the  unconstitutionality  of  any  law." 

This,  continued  Mr.  Nelson,  is  the  opinion  of  an  Attor- 
ney-General who  is  not  a  member  of  Mr.  Johnson  Cabi- 
net, not  a  serf  of  the  President's,  who  gave  his  opiuion  be- 
fore the  present  incumbent  came  into  office. 

There  is  his  opinion,  placed  on  record  in  one  of  the  de- 
partments of  the  government,  to  stand  there  and  to  stand 
forever,  so  far  as  the  opinion  of  any  one  will  go,  to  guide 
the  highest  executive  officer  of  the  government-  It  de- 
clares that  if  a  law  is  unconstitutional  in  the  view  of  the 
President  it  is  no  law  at  all,  and  he  is  not  bound  to  follow  it. 
It  declares  that  the  President  has  the  risht,  in  the  absence 
of  any  judicial  exposition,  to  construe  the  law  for  himself. 
I  need  not  tell  the  Senate  that  that  is  no  new  doctrine 
Why,  Senators,  within  your  dav  and  mine,  we  all  recol- 
lect an  executive  oflicer  of  the  United  States— a  man  of 
strong  will,  a  man  not  possessing  anv  great  advantages 
of  education  or  of  mental  culture,  but  still  a  man  of  stro'ng 
intellect,  and  of  a  determination  just  as  strong  as  his  in- 
tellect; we  all  recollect  Andrew  Jackson,  a  name  which 
was  once  potent  in  the  United  States.  No  name  was  cv.  r 
more  powerful  in  this  government  from  'the  time  of  its 
foundation  to  the  present  than  the  name  of  Andrew  Jack- 
son. "There  were  giants  in  those  day8."\Vlien  Andi-ew  Jack- 
son was  at  the  head  of  the  United  States  he  exercised  his 
powers  of  removal.  His  right  to  do  so  was  called  in  iiucs- 
tionby  some  of  the  ablest  men  that  ever  stood  witliin  the 
Senate  of  the  Unittsd  States.  It  was  discussed,  and  learn- 
edly discussed,  yet  he  persevered  in  his  doteriuiuation 
0}  the  power  and  authority  of  the  President  of  the 
United  States  to  remove  from  oflice,  and  to  make  appoint- 
ments. A  resolution  was  introduced  into  the  Senate  I  be- 
lieve, in  reference  to  the  removal  of  Mr.  Duanc  to  tlie 
effect  that  the  President  of  the  United  States,  in  his  late 
proceedings,  had  violated  the  Constitution.  That  resolu- 
tion passed  the  Senate.  A  gentleman  who  is  now  no 
more,  but  whose  name  is  well  known  in  the  political  hi><- 
tory  of  the  United  St.ates  (Mr.  Benton),  took  up  the  sub- 
ject.    I  have  not  referred  to  the  history  of  the  debate  with 


sufiRcient  accuracy  to  tell  yon  how  long  it  was  that  he  cop- 
tiiuied  to  agitate  the  question.  Mv  own  recollection  i?, 
liiat  it  it  v.-as  for  sever.al  years,  and  1  remember,  as  the  Sti- 
nators  will  remember,  the  remarkable  expression  which 
Jlr.  Rentonused:— "Solitary  and  alone,"8aid  he,  "I  set  thfe 
ball  in  motion." 

He  determined  that  that  resolution  censuring  the  action 
of  the  President  should  be  expunged  from  the  records  of 
the  Senate.  He  debated  it  time  and  again  with  tremedous 
energy  and  fervor  until  at  last  the  resolution  was  ex- 
punged from  the  records  of  the  Senate  ol  the  United 
States,  and  that  is  the  latest  record  we  have  in  favor  ol 
the  power  removal.  So  far  as  that  action  of  the  Senate  of 
the  United  States  goes,  it  is  in  favor  of  the  power  and  atb- 
thority  for  which  I  have  argued.  There  are  two  other 
subjects  to  which  I  deside  to  bring  your  attention  in  this 
connection.  But  let  us  see  hrst  how  far  we  have  pro- 
gressed in  the  argument.  I  have  shown  you  the  opinions 
of  Mr.  Madison  and  Mr.  Sedgwick,  and  others  in  the  do- 
bate  of  1789.  I  have  shown  you  the  opinion?  of  Judges 
Kent  and  Story,  two  of  our  ablest  American  commenta- 
tors. 

I  have  shown  you  the  opinions  of  Attorne.v-Generals 
eminent  in  their  profession,  and  standing  high  in  the  con- 
fidence of  the  country.  I  have  shown  3'ou  the  action  of 
the  American  Senate  in  the  expunging  resolution.  I  thus 
present  to  \-ou  what  I  may  call  in  the  language  of  Judge 
Story,  an  unbroken  current  of  authority  in  favor  of  tlie 
proposition,  that  not  only  is  the  Civil  Tenure  bill  uncon.=ti- 
tutional,  but  that  the  President  has  the  right  to  remove 
from  office,  which  he  claims  in  his  answer;  and  1  main- 
tain, Senators,  that,  whether  he  was  right  or  \\  rong,  this 
current  of  authority  for  eightj'  years  is  sutficieut  to  throw 
protection  around  him. 

When  I  show,  as  I  have  done,  from  the  opinion  of  Mr. 
Speed,  that  in  the  ibseuce  of  any  judicial  determination, 
it  is  the  sworn  and  boiindcn  duty  of  the  President  of  the 
United  States  to  judge  of  a  constitutional  question  for 
himself,  I  do  not  present  to  this  Senate  any  novel  doo- 
trihe.  It  is  not  for  iiic  to  saj-  whether  the  doctrine  is  right 
or  wrong.  My  opinions  are  of  no  sort  of  consequence  in 
this  Senate.  If  my  arcuments  are  well  founded  and  well 
supported,  they  will  have  inrtuence,  and  if  not,  they  will 
be  rejected.  So  it  is  not  necessary  for  me  to  say  what  I 
think,  but  I  maintain  that  that  is  no  novel  doctrine  in  the 
United  States. 

I  told  you  yesterday  that  the  President  is  a  Democrat  of 
the  strictest  sect.  I  told  you  that  he  \yn»  rcalU*  nominated 
as  a  Democrat  in  the  Convention  which  nominated  Mr. 
Lincoln  and  himself  for  President  and  Vice  President  of 
the  United  States.  That  was  not  a  I'cmocratic  conven- 
tion; it  was  a  convention  composed  of  Union  men,  wittv 
out  any  reference  to  the  old  lines  of  demarcation  between 
Whigs  and  Democrats;  it  was  a  convention  which  as- 
sembled together  for  the  purpose  of  sustaining  Mr.  Lin- 
coln, and  whose  view  and  opinion  was,  that  by  -ustainiu.'i 
Mr.  Lincoln  and  the  measures  of  his  .administration,  it 
would  be  sustaining  the  strong  arm  of  the  goveininent  in 
puttiug  down  the  Kebelliou,  which  had  not  then  been 
brouglit  to  a  couclusiou. 

In  the  reply  which  he  made  when  he  was  infonncd  of 
his  nomination,  he  remarked  that  he  ivas  a  Democrat; 
and  now,  Seniitors,  I  will  read  you  the  two  opinions  of 
Mr.  Jefferson  and  General  Jackson  on  the  subject  of  ap- 
pointments to  office,  and  before  I  do  so,  let  me  call  your 
attention  to  one  fart.  Keep  the  nolitical  training  ot  the 
President  of  the  I'nited  States  ever  in  your  minds.  Go 
to  his  standpoint;  look  at  things  as  he  looked  at  them 
—judge  of  them  as  he  judged  of  them— for  you  are  now 
in  search  of  motive ;  that  is  what  you  are  trying  to  dctei- 
mine  in  this  case. 

You  are  in  search  of  the  question  of  intention,  and  when 
you  judge  of  his  conduct,  recollect  that  he  is  a  Democrat 
of  the  JelVerson  uud  .lackaon  school,  if  I  can  show  you,  as 
I  will  presently  show  ^-on,  that  Mr.  Jefterson  and  General 
Jackson  undertook  to  construe  the  Constitution  for  theiu- 
selvcs  and  claimed  that  as  Executive  officers  tluy  had  a 
right  to  do  so:  when  I  will  show  you  that,  according  to 
the  political  training  and  education  of  Mr.  Johnson,  ho 
might  well  lielieve  that  they  had,  and  especially  when  he 
had  Mr.  Speed's  opinion  confirmatory  of  that  doctrine,  it 
furnishes  us  a  satisfactory  vindication  and  protection  of 
the  President  as  to  the  exercise  of  his  judgment. 

Mr.  Nelson  referred  to  a  letter  -ivritteu  by  Mr.' Jefferson, 
and  found  in  the  sixth  volume  of  Jefterson's  works,  page 
4H1,  and  said  that  the  Senate  would  see  that  Mr.  Jefierson 
went  far  beyond  Mr.  Johnson  in  the  views  which  he  en- 
tertained. Sir.  Jolmsou  had  said  that  he  w.as  anxious  to 
have  this  question betueeu  him  and  Congress  s.^ttled  by 
the  judicial  department,  but  Mr.  Jefferson  claimed  that  he 
had  a  right  to  decide  for  himselt,  irrespective  both  of  Cou- 
giess  and  of  the  Judiciary. 

Mr.  Nelson  also  referred  to  another  letter  of  Mr. 
Jefierson,  to  be  found  in  the  seventh  volume 
of  his  works,  page  l:i5,  in  which  he  says  tlnit 
his  construction  ot  the  Constitution  is  that  each 
department  is  trulv  independent  of  the  other,  and  has 
an  equal  riglit  to  decide  for  its,  If  what  is  the  meaning  of 
the  Couj-titution,  or  the  cases  sihmitted  to  its  action,  and 
especially  u  lieri'  it  is  to  act  ultimately  and  without  ap- 
peal, lit  that  doctrine  be  correct,  the  President  of  the 
Liiited  State-  liud  a  right  to  decide  this  quostiui  for  him- 
self, indi'pendrut  of  any  intention  i.r  di'sign  to  have  a  case 
made  and  prei>aiiii  for  the  adjudication  of  the  judicial 
tribunal  of  the  country;  but  if  that  bo  not  correct,  then. 
Senators,  it  Certainly  goes  far  to  explain  if  not  to  justify, 
the  action  of  the  President  in  the  removal  of  Sir.  Staatou. 
Mr.  Nelson  al^o  ivfun-ed  to  General  Jackson's  veto  of 
the  United  States  Bank  bill,  wherein  be  declared  that  if 
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the  opinion  of  the  Siirrerae  Court  covered  the  irhole 
ground  ot  that  act,  it  ought  not  to  control  a  co-ordinate 
authority  I'f  the  government.  I  want  you,  continued  Mr. 
Nel^uii,  to  notice  these  a:>fcrtion8,  tor  you  «ill  see  that 
Buch  great  men  aa  Jetterson  am)  Jackt^on  went  beyond  the 
present  President  of  the  United  States  in  their  assertions, 
because  they  denied  the  riglit  of  the  Supremo  Court  even 
to  adjudicate  tlie  question. 

Mr.  Nelson  went  on  to  quote  from  General  Jackson's 
veto  on  the  Bank  bill,  to  the  effect  that  the  law.vers,  the 
E.xecutive  and  the  Supreme  Court  mueteacli  for  itself  be 
pnided  by  its  opinion  of  the  Constitution  ;  that  every  pub- 
lic officer 'who  takes  an  oath  to  support  the  Concti'tutiou 
swears  to  support  it  as  he  understands  it,  and  not  as  it  is 
nnderstood  63'  others;  that  it  is  as  much  the  duty  of  the 
House  of  Representatives,  of  the'Seuate,  and  of  the  Presi- 
dent, to  decide  upon  the  constitutionality  of  u  bill  or  reso- 
lution that  may  be  presented  to  them  for  pa-sage  or  ap- 
Eroval  as  it  is  for  the  Supreme  Judges  when  the  case  is 
rouglit  before  them  for  judicial  decision. 
That  the  opinion  of  the  judges  has  no  more  authority 
upon  Congress  than  the  opinion  of  Congress  has  upon  the 
judges ;  that  upon  that  point  the  President  is  independent 
ef  bi'th,  and  that  the  Supreme  Court  must  not,  therefore, 
undertake  to  control  either  Congress  or  the  President.  Wo 
have  had  a  good  deal  of  talk  iiere  about  prerogative.  That 
was  the  prerogative  which  GeneralJackson  asserted,  that 
he  had  a  right  to  construe  tlie  Constitution  of  the  United 
States  for  himself,  independent  of  the  judicial  tribunals  of 
the  country. 

If  General  Jackson  and  Mr.  Jefferson  asserted  such  exe- 
cutive power,  how  much  more  might  Andrew  .Juhnson, 
tlie  present  President?  He  says,  here  is  a  question  about 
which  there  is  some  difference  of  opinion  between  the 
Congress  of  the  United  States  and  myself;  liere  is  a  ques- 
tion which  has  distracted  and  divided  the  country.  I  de- 
sire to  have  this  (jueetion  settled.  1  do  not  wish  to  settle 
it  by  my  own  right.  I  desire  to  submit  to  the  judicial 
tribunals  of  the  country,  and  in  order  to  do  that, 
I  will  exercise  power  which  has  been  exercised 
from  the  foundation  of  the  government.  I  will  re- 
move Mr.  Stanton,  and  I  will  put  this  case  in  a 
condition  in  which  it  can  be  settled  by  the  judicial  tribu- 
nals of  the  country.  Iwilliuvoke  the  action  of  the  high- 
est judicial  tribunal  of  tlie  country,  and  if  the  Supreme 
Court  of  the  United  States  decides  this  Question  iu  favor 
of  the  views  which  Congress  has  presented,!  will  acqui- 
esce in  and  submit  to  the  decision.  If  the  Supreme  Court 
of  the  United  States  decides  the  question  in  the  otluT  way, 
1  will  persevere  iu  the  determination  to  appoint  some  one 
in  the  place  of  an  officer  of  m3'  CabiuetJ  who  is  obnoxious 
to  me. 

Now,  I  maintain.  Senators,  that  there  was  nothing 
wrong  or  illegal  in  tliat.  But  it  is  .argued  on  the  other  side 
tli.it  after  the  President  of  the  United  States  has  vetoed  a 
hill,  and  after  it  has  been  passed  over  his  veto  by  tsvo- 
tiiirds  of  both  Houses,  it  is  then  placed  in  such  a  situation 
that  ho  has  no  right  to  put  an\-  construction  upon  it  dif- 
ferent from  that  which  Congress  has  out  upon  it.  1  can- 
not see  the  logic  ot  the  argument ;  a  law  pa-sed  by  Con- 
gress and  approved  by  the  President  and  put  upon  the 
statute  book,  ia  nothing  more  than  a  law.  If  the  Prcsi- 
dent  of  the  United  States  exercises  his  veto  power,  and  at- 
tempts to  prevent  the  passage  of  the  law,  by  refusing  that 
assent  which  the  Constitution  empowers  him  to  give,  or 
withhold,  and  if  the  Congress  of  the  United  States  passes 
it  over  his  veto,  and  it  comes  on  the  statute  book,  ia  it  any- 
thing more  than  a  law? 

Has  it  an}- greater  or  more  binding  force  in  the  one  case 
than  the  other?  If  the  President  uf  the  United  States  has 
an.v  power  or  judgment  at  all,  may  he  not  exert  it  in  tlio 
one  case  just  as  much  as  he  may  exercise  it  in  the  otlier? 
I  cannot,  for  the  life  of  me,  see  the  force  of  the  deliuitioa 
which  the  honorable  managers  are  attempting  to  make. 
No,  Senators,  there  are  questions  peculiarly  belonging  to 
the  Kxecutive  Uep.artmeut  which  the  President  must,  of 
necessity,  li.ave  the  right  to  di-termiue  for  himself,  and 
specious  and  ingenious  as  the  argument  of  the  honoral)le 
manager  (Mr.  Boutwell)  was,  that  there  may  be  .an  impli- 
cation in  favor  of  Congress  as  to  the  right  of  powers  enu- 
merated iu  the  Constitution,  and  that  there  ia  no  im- 
plication in  favor  of  the  President  as  to  the  duties 
whicli^re  imposed  upon  liiui  by  the  same  iuatruuient. 
tliat  .'^ument  has  no  foundation  in  sound  reasoning,  or 
in  anvTiuthority  known  to  the  law.  The  ver.y  term  '"exe- 
cutive power,"  like  most  of  the  other  terms  enii>loyed  iu 
the  Constitution,  is  technical.  I  have  shown  vou  how  .Mr. 
Madison  understood  it,  in  the  debate  of  1789.  I  have  shown 
you  what  a  wide  latitude  he  took  iu  dealing  with  the 
words  "executive  power,"  and  in  arguing  that  the  Presi- 
dent was  responsible  for  the  action  of  the  Cabinet,  which 
he  called  around  him. 

Well,  if  you  can  fjct  from  the  Constitution  an  implica- 
tion to  be  derived  from  the  words  "Executive  power,"  or 
Irom  the  words  that  "he  sliall  take  care  that  the  laws  bo 
faithfull.y  executed,"  or  froui  some  other  words  in  his  oath, 
or  from  some  other  wordi  in  the  Constitution,  relating  to 
that  power;  if,  I  say,  you  cau  derive  any  power 
in  the  one  case,  then  the  doctrine  of  implication 
arises  as  to  all  the  other  powers  that  may  bo 
conferred  upon  hiui,  and  I  can  see  no  reason 
why  yoa  may  not  impl.v  anything  that  is  necessary  to  bo 
done  as  much  in  favor  of  the  President  as  you  m.ay  imply 
it  in  favor  of  Congress.  By  the  Constitution  Congress  may 
create  a  navy,  declare  war,  mav  levy  taxes;  but  the  C<m- 
Btitution  does  not  say  whether  it  is  to  do  that  particular 
act  by  taxation  or  not;  it  does  not  prescribe  whether  the 
vessels  are  to  be  iron-clad  or  wooden-clad,  whether  they 
arc  to  be  steam  vessels  or  sailing  vessels ;  it  does  not  pre- 


scribe how  much  tonnage  they  shall  have ;  all  those  and  a 
thousand  other  things  are  left  to  the  discretion  of  Con- 
gress. 

CongresB  derives  the  power,  as  a  necessary  incident, 
under  the  general  provisions  of  the  Constitution,  to  do 
anything  that  maybe  necessary  and  proper  to  carry  all 
the  foregoing  powers  into  etfeet.  If  this  doctrine  of  iuipli- 
catiun,  which  is  absolutely  necessary  and  essential  to  the 
legitimate  and  proper  exercise  ot  the  powers  conferred  by 
the  Constitution  tipon  Congress,  has  been  acquiesced  iu 
from  the  foundation  of  the  guvernioeiit  bv  CongrcEs,  why 
may  it  not  be  acquiesced  in  as  well  for  the  Prcsidfnt  of  the 
liiited  States?  There  is  mi  force,  as  I  contend,  in  the 
distinction  which  the  honorable  m.aiiager  insists  upon. 

The  court  here,  at  a  quarter  before  trto  o'clock,  took  a 
recess  for  fifteen  minutes, 

Afti'r  the  recess  Mr.  NELSON  continued  hie  argument, 
and  referred  again  to  the  debate  on  the  removal  of  Mr. 
Duane  by  (icneral  Jackson,  and  to  the  part  which  Mr. 
Clay  and  Mr.  Webster  took  in  the  debate.  He  also  re- 
ferred to  a  letter  written  by  Mr.  .Madison,  and  to  be  found 
in  the  fourtb  volume  of  Madison's  Works.  The  argu- 
ment on  the  other  side,  he  continued,  is  that  the  Presi- 
dent of  the  United  States  ia,  under  the  Constitution,  a 
mere  man  in  buckram  ;  that  he  has  no  power  or  authority 
to  decide  aujthiug;  that  he  can  do  nothing  on  the  face 
of  the  earth  except  it  is  nominated  in  the  bond;  that  he 
must  be  the  passive  instrument  of  Congn'ss,  and  th.at  he 
must  be  subject  to  the  government  and  control  of  the 
other  departments. 

The  argument  which  we  make  is,  that  under  the  Con- 
stitution there  are  many  powers  and  duties  vested  in  and 
imposed  on  the  Pi'esident  of  the  United  St.ates,  and  that 
he  must  of  necessity  have  a  right,  in  cases  appropriately 
belonging  to  his  department,  to  exercise  something  like 
judicial  opinion;  that  he  must  act  upon  his  own  author- 
ity and  upon  his  own  construction  of  the  Constitution; 
aiid  whether  he  does  that  in  reference  to  the  removal  of 
an  officer,  or  in  reference  to  anything  else,  I  maintain 
that  it  ia  different  from  the  acti.ju  of  a  private  individual. 
A  private  individual,  if  he  violates  the  law  of  the  land,  is 
amenable  for  its  violation  under  the  principle  that  igno- 
rance of  the  law  excuses  no  man ;  but  the  President  of  the 
United  States,  haviug  the  Executive  power  vested  in  him. 
by  the  Constituti.u,  has  a  right  to  exercise  his  best  judg- 
ment in  the  situation  iu  whieli  he  is  placed ;  and  if  he  ex- 
ercisea  that  judgment  honestly  and  faithfully,  and  not 
from  corrupt  motives,  then  his  action  cannot  be  reviewed 
by  Congress  or  any  other  triuunal  except  the  tribunal  of 
the  people  in  the  I'rer^idential  election,  should  he  be  a 
candidate  before  them  again.  That  ia  the  only  place 
where  it  can  be  reviewed. 

Mr.  N  ELSON  proceeded  to  quote  from  another  speech  of 
Mr.  Madison,  to  the  ell'ect  that  the  co-ordinate  depart- 
ments of  the  government  have  a  rigut.  each  for  itself  and 
each  within  its  appropriate  sphere,  and  iu  reference  to  its 
own  appropriate  duties,  to  construe  the  Constitution.  If 
this  view  be  riglit,  then  the  President  of  the  United  States 
had  the  right  t )  construe  the  Constitution  for  himc-ell",  not- 
withstanding the  passage  of  tlie  Civil  Tenure  act,  and  he 
had  the  right  to  act  upon  it  in  the  manner  in  which  he 
did  and  you  cannot  make  a  crime,  .you  cannot  make  an 
ollen.ae  out  of  such  an  action,  you  cannot  justify  it  in  the 
view  of  the  American  people,  you  cannot  justify  it  to  the 
civilized  world.  Senators,  I  maintain  that  you  cannot 
justify  it  to  your  own  cons-iencos,  to  put  such  a  construc- 
tion as  that  upon  the  act  of  the  Pre-ident  and  to  deny  him 
the  power  which  he  has  attempted  to  exercise  in  this  case. 
.Mr.  Nelson  tlvn  ralerredto  the  famous  protest  of  Gene- 
ral Jacksou,  claiming  the  rights  ot  the  President  tore- 
move  officers,  and  said:— You  will  see  that  General  Jack- 
sou,  with  characteristic  energy  and  courage,  stood  up 
faitlifally  in  vindication  of  the  executive  power,  while  he 
M-as  Pre-ident  of  the  United  States.  Now,  Senators,  at 
the  risk  of  some  reuetition,  allow  me  at  this  point,  to  sum 
up  as  far  as  I  have  gone.  1  have  shown  you  that  iu  the 
debate  in  1789,  some  of  the  ablest  men  whom  this  country 
lias  ever  produced,  and  some  of  the  very  nuui  who  had  an 
agency  in  forming  the  Constitution,  coueedi-d  the  power 
ot  removal  as  claimed  by  the  President.  I  h.ave  shown 
you  that  for  eighty  years,  witli  the  siu'/le  exception  oj"  the 
struggle  which  took  place  in  General  Jackson's  time,  that 
power  has  been  acquiesced  in. 

I  have  shown  .vou  that  two  of  the  most  eminent  writers 
in  American  juri-priuleuee,  Kent  and  Story,  have  regarded 
the  question  as  settled.  1  have  shown  you,  from  the  opin- 
ions of  some  of  the  ablest  attornev-geni-rals  who  have 
ever  been  in  pifice  in  this  country,  that  the  power  of  re- 
moval exists  in  the  uianncr  in  whicli  it  was  exercised  by 
the  President.  I  have  shown  y..u  that  during  the  long 
period  of  time  to  which  1  have  advertid,  it  waa  conceded 
that  the  power  of  removal  brion-'eil  to  the  President, 
in  virtue  of  the  Constitution,  and  that  the  Senate  had  no 
constitutional  right  i>r  p  iwer  to  interfere  witli  it.  llavinfi 
show  u  you  all  that,  1  h  ive  now  a  few  words  to  say  iu  re- 
lation to  the  Presid.nt's  action  iu  removing  Mr.  Stanton, 
and  in  furtlier  answer  to  the  f.rst  article  against  hiui. 

Yes,  you  have  observed  the  lirst  proposition  that  I  have 
endeavored  to  douioustrate  is,  that  the  Civil  Tenure  hill  is 
uiicouBtitutioual  aiul  void,  for  if  tli(>  doctrines  hi' correct, 
which  I  have  eiuieavored  to  maintain  before  you.  and  if 
this  long  chain  of  authority  is  entitled  to  tlie  slight  st  de- 
gree of  respect,  then  it  follows  inevitaljly  that  Congress 
had  no  power  to  pass  the  law,  and  it  follo^vs,  furthermore, 
that  the  Preside, it  had  the  right  to  exercise  a  jud-tuieut  in 
reference  to  retaining  or  removing  one  of  the  coun-idlors. 
whom  the  Constitution  had  placed  around  him  for  the 
purpose  of  aiding  him  in  the  administration  of  public  af- 
fairs.   But  the  other  view  in  which  1  wish  to  argue  tUo 
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caec  ia  this.  It  has  alrcadi'  been  indicated  in  various 
BtatementB  from  time  to  time  made  by  me  in  the  progress 
of  my  remarks.  Suppose  that  the  proposition  which  I 
have  endeavored  to  maintain  before  yoii  is  erroneous; 
suppose  that  Congress  is  right  and  the  President  is  "rong ; 
suppof'e  that  (Jongre.-s  had  the  power  to  pass  the  Civil 
Tenure  bill;  euppose  that  the  President  had  no  right  to 
act  contrary  to  it-again  the  question  comes  up  whether 
or  not  he  ia  guilty  on  any  of  these  articles  of  impeachment. 

The  first  eight  articles  charge  in  dirterent  forms  an  in- 
tent to  violate  the  Constitution,  or  violate  the  Civil  1  enure 
bill,  or  violate  the  act  of  18H2 ;  every  one  of  them  contain- 
ing a  charge  of  an  unlawful  intention.  Now.  referring  to 
whatl  have  already  said  on  the  subject,  I  desire  to  sus- 
tain what  I  have  already  said,  by  reference  to  some  of  the 
opinions  contained  in  law  books,  and  to  ask  the  auestiou. 
how  can  any  unlawful  intent  be  predicated  on  this  act  6f 
the  President?  According  to  Foster,  Hall  and  other  writers 
on  the  subject  of  criminal  law,  every  crime  must  have 
these  marked  characteristics,  it  must  be  an  act  forbidden 
by  the  law,  and  must  be  intentional. 

That  is  as  applicable  to  high  misdemeanors  as  it  is  to 
high  crimes.  The  act  is  innocent  or  guiltv,  just  as  there 
was  or  was  not  an  intention  to  commit  crime.  For  ex- 
ample, a  man  embarks  on  board  a  ship  in  New  York  tor 
the  purpose  of  going  to  New  Orleans;  it  he  went  with  the 
intention  to  perform  a  legal  act  he  is  perfectly  innocent, 
but  if  his  intentions  were  to  levy  war  against  the  United 
States,  then  he  ia  guiltv  of  an  overt  act  of  treason. 

C'hittv  says  that  "'intent  is  not  always  inferrable  from 
the  act  done,"  and  I  maintain  that  if  there  was  intention, 
there  can  be  crime  or  inisdemeanor. 

In  continuation  of  this  line  of  argument  Mr.  Nelson  re- 
ferred to  Wharton,  Rcscoe,  and  other  wiitcrs  on  criminal 
law. and  continued:— How  can  it  be  said  that  the  Presi- 
dent had  any  wrong  or  unlawful  intent,  when  the  Consti- 
tution gives  him  the  power  to  judge  for  himself  in  refer- 
ence to  the  particular  act  charged?  How  can  it  be  said 
that  he  had  any  wrong  or  unlawful  intent,  wh.cnthe  prac- 
tice of  the  government  for  all  the  periods  of  time  of  which 
I  have  referred  was  BUtiicient  to  justify  him  in  exercising 
the  powers  which  he  attempted  to  exerci-e? 

How  can  it  be  said  that  he  had  any  wrong  or  unlawful 
intent,  when  he  had  all  these  opinions  of  the  Attorney- 
General  to  guide,  lead  and  direct  him?  How  can  it  be  said 
that  there  was  any  unlawful  intent  on  his  part,  when  lie 
had  the  opinions  of  the  very  Senators  and  Kepresenta- 
tivee,  at  the  time  when  the  law  was  passed,  as  a  guide  to 
lead  and  direct  him  iu  the  performance  of  his  duty?  It 
doeasiem  to  me  that  it  beggars  all  belief,  to  say  that  the 
President  intended  anything  wrong.  It  outrages  all  our 
ide.is  of  coiiinion  juftice  and  of  common  sense,  to  saj' 
that  there  was  any  purpose  or  intent  on  his  part  either  to 
violate  the  Constitution,  or  to  violate  the  Civil  Tenure  bill. 

If  Chitty's  view  is  correct,  and  if  the  ether  writers  are 
correct,  and  the  President  believed  the  law  was  uncousti- 
tutional  then,  at  least  uutil  the  question  was  adjudicated 
in  tlie  highest  court  in  the  United  States,  the 
President  has  a  right  to  exercise  his  judgment,  and 
you  cannot  hold  that  he  was  guilty  of  any  criminal 
intent.  Was  there  ever  such  a  case  presented  ?  How 
bold,  how  naked  does  this  charge  appear  when  you  look  at 
the  principle  involved.  I  will  not  take  up  time  to  turn  to 
the  evidence  of  the  witnesses  which  you  all  have  fresh  in 
vour  recollection.  Was  there  ever  such  a  scene  iu  the 
Iiistory  of  the  world,  among  men  claiming  to  have  intelli- 
gence, .among  persons  in  the  exercise  of  ordinary  reason 
and  judgment  as  the  scene  which  occurred  in  reference  to 
Mr.  Stauton'a  removal,  and  the  attempt  to  bring  this 
question  before  a  court  of  justice.        ■' 

There  was  old  General  'Ihomas,  who  has  been  stigma- 
tized a  good  deal  on  the  other  side,  but  whom  I  take  to  be 
a  plain,  simple-hearted,  honest  old  man.  He  has  been 
forty  years  in  the  military  service  of  the  conntrv.  I  have 
no  suspicions  such  as  the  gentleman  (Mr.  Boutwell)  al- 
luded to  yesterday,  as  to  whether  he  waa  in  favor  .  f  the 
Kehellion  or  against  it.  If  he  was  in  favor  of  it,  it  was 
very  extraordinary  in  Mr.  Stanton  to  send  him  iu  to  the 
Southern  States,  and  that  he  should  organize  sev  utyor 
eighty  thousand  negroes  to  fight  the  battles  of  the  cuantrv. 

He  appears  to  be  a  plain,  simple-hearted  old  man.  whose 
very  countenance  is  a  recommendation  of  him.  Perhaps 
he  was  a  little  vain  at  the  idea  of  being  appointed  Sccie- 
tary  ot  War  ad  interim,  but  who  that  heard  liiB  testimony 
here  in  this  court  doubts  tor  a  moment  his  intention  to 
spe;ik  the  truth  in  everything  he  said.  He  goes  there,  and 
you  have  that  wond  rful  scene  that  takes  place  when  he 
attempts  to  get  possession  of  the  office  of  Secretary  of 
War. 

Was  there  ever  such  a  thing  seen  since  the  world  began? 
Was  there  ever  such  an  act  of  force  as  that  which  took 
place  between  Mr.  Thomas  and  Mr.  Stanton  while  this 
proceeding  was  going  on?  They  meet  together  like  tivin 
brothers,  they  almost  embrace  each  other.  I  believe  he 
said  that  Mr.  Stanton  did  hug  him,  or  sMnething  like  that 
(Laughter.)  If  he  did  not  hug  him  he  came  very  neir  it 
(Laughter.)  And  in  the  fullness  of  his  heart,  Mr.  Stanton 
became  exceedingly  kind  and  liberal,  and  called  for  liquor 
and  had  it  brought  out.  Tlx-  little  vial  contained  only 
about  aspoouiuU,  but  it  was  fairly,  honestlv  and  equally 
divided  between  these  two  aspiring  Secretaries.  (Laugh- 
It  was  done  in  a  spirit  of  fraternity  and  love  such  as  T 
suppose  w.iB  never  Lefore  witnessed  in  any  forcible  con- 
test. (Loud  laughter.)  Mr.  Stauton  save  to  him  in  ef- 
Tect,  "This  is  neutral  ground,  Thomas,  between  you  and 
me;  there  is  no  war  heri>  while  we  have  this  iuiuor  on 
hand."    (Laughter.)    Not  only   did   Mr.   Stauton    divide 


that  spoonful,  but  he  felt  so  good  that  he  sent  ont 
and  got  a  bottle  full  more;  and  I  suspect,  Senators,  that  our 
old  friend  General  Thomas  not  only  felt  a  little  elevated 
about  the  idea  of  being  appointed  Secretary  of  War  ad 
interim,  after  having  served  the  country  in  inferior 
positions,  for  a  considerable  length  of  time,  but  I  imagine 
that  the  old  man  took  so  much  of  that  good  liquor  en  that 
occasion  that  he  felt  his  spirits  very  much  elevated,  and 
that  he  was  disposed  to  talk  to  Mr.  Kareener  and  the  other 
men  a3  he  did.  But  they  tell  you  he  was  to  take  the  office 
by  force.  Oh  yes,  force!  He  was  forcibly  to  eject  Mr. 
Stanton  from  the  office  of  Secretary  of  War  by  drinking  a 
spoonful  of  liquor  with  him,  and  then  dividing  a  bottlo. 
(Laughter.) 

Was  there  ever  euch  a  farce  before?  Was  there  ever 
such  a  lame  and  incompetent  conclusion  as  the  testimony 
on  the  other  side?  and  then  Mr.  Stanton  goes  out  that 
night,  or  somebody  else  for  him,  and  awakens  up  Mr. 
Mei{:s  in  the  dark  hours  of  the  night;  they  go  and  arouse 
up  Mr.  Meigs  as  if  felony  was  about  to  be  committed ;  they 
go  there  as  if  they  were  attempting  to  raise  a  hue  and  crv. 
They  awaken  hira  from  his  slumbers  aud  require  him  to 
go  to  his  office  and  make  out  a  warrent  agaiust  the  old  man 
Thomas,  for  trying  to  violate  the  Civil  Tenure  Bill.  Mr. 
Meigs  arises  and  goes  to  his  office  in  hot  haste,  with  some- 
thing like  the  haste  with  which  these  impeachment  pro- 
ceeding were  gotten  up. 

He  goes  to  his  office  and  issues  a  warrant  with  all  propel 
gravity  and  decorum  ;  it  is  put  iu  the  hands  ot  an  officer, 
aud  poor  old  Thomas  is  seized  before  he  had  got  his  whisky 
in  the  morning  (laughter),  and  is  to  be  tried  for  this  great 
offense  o,''  violating  the  Civil  Tenure  bill.  But  lo  and  be- 
hold, when  the  old  man  gets  counsel  to  defend  him,  and 
goes  before  the  judge,  and  lawyers  get  to  discussing  the 
question,  this  terrible  oifense,  which  it  took  the  midnight 
wairaut  to  meet— this  terrible  offense  which  it  required  a 
sheritf  with  liis  tip-stalf,  to  take  care  should  not  be  com- 
mitted, begins  to  sink  into  insigniticance. 

When  the  lawyers  got  up  aud  argued  it  before  the  judge 
they  began  to  find  out  that  there  was  some  idea  of  taking 
the  thiug  up  to  the  Supreme  Court,  and  then,  all  at  once, 
the  otiense  which  two  hours  before  was  so  terrible,  sunk 
into  insignificance,  and  the  old  man  Thomas  was  dia. 
charged  on  his  own  recoguizance.  No  cause  is  to  be  made 
out  for  settlement  or  adjudication  in  the  Supreme  Court  of 
the  United  States.  It  reminds  me  of  an  anecdote  which  I 
used  to  hear  in  Tennessee  about  two  Irishmen  who  camo 
to  this  country.  They  were  walkiug  along  one  day,  when 
they  saw  a  little  ground  squirrel  run  up  a  stump  and  run 
down  the  hollow  of  the  stump. 

One  of  the  Irishmen  concluded  that  he  would  catch  him 
to  see  what  kind  of  a  baste  it  was ;  so  he  put  his  hand  down 
in  tlie  hole.  "Have  you  got  him,  Pat?"  said  the  one. 
"No,"  says  Pat:  "but  by  the  powers  he  has  got  me." 
(Laughter.)  That  was  just  exactly  the  way  in  which  Me. 
Stanton  and  his  friends  waged  war  upon  General  Thomas^ 
In.-tead  of  catching  General  Thomas,  they  found  that  he 
was  likely  to  catch  them,  and  theretore  he  was  discharged 
on  his  own  recoguizance.  Whoever  did  hear  of  such  pro- 
ceedings as  that  intended  to  be  converted  into  a  great  and 
terrible  charge  against  the  President  of  the  United  States 
—or  any  other  man?    (Laughter.) 

I  shall  not  repeat  what  I  esteem  to  be  the  unanswerable 
argument  of  Judge  Curtis,  that  tlie  case  of  Mr.  Stanton  is 
not  embraced,  or  inteuded  <o  be  embraced,  within  the 
Tenure  of  Otfice  bill.  It  is  enough  for  me  to  refer  to  that 
argument,  without  attempting  to  repeat  it.  Having  cour- 
eluded  the  third  proposition,  with  which  I  set  out; 
having  endeavored  to  demonstrate,  first,  that  the  law 
was  unconstitutional;  second,  that  the  remov.al  of 
Mr.  Stunton  was  not  a  violation  of  the  Tenure 
of  Office  bill,  because  it  is  manifest  from  the  discussion 
that  took  place,  that  it  w-as  not  intended  to  embrace  the 
Secretary  of  War ;  and  third,  that  if  both  of  these  propo- 
sition be  incorrect,  still  there  was  no  intent,  so  as  to  maia> 
tain  the  accusation  made  in  the  first  asticle. 

Mr.  Nelson  then  proceeded  to  recapitulate  briefly  the 
charges  made  iu  the  second,  third,  fourth,  filth,  sixth  aud 
seventh  articles,  and  the  answers  of  the  President  to  each 
of  them. 

Mr.  NELSON  read  a  portion  of  the  eighth  article  of  the 
answer,  and  continued:— 

I  remark  that  there  is  nothing  in  the  Tenure  of  Civil 
Offioe  act  against  the  intent  law  fully  to  control  Ap  dis- 
bursement ot  the  moneys  appropriated  for  the  inilioiFy  sei!- 
vice  in  the  War  Department,  aud  no  pretense  can  be  law- 
fully imputed  of  such  an  intent.  Under  the  Constitution 
the  President  is  to  take'eare  th.at  the  laws  shall  be  faill>- 
fuUy  executed.  The  President  is  to  make  array  rules  aud 
regulations,  there  being  no  limit:ition  on  the  subject.  He 
may  lawfully  exercise  control  over  the  acts  of  his  subordi- 
nates, as  was  determined  bv  the  Supreme  Court  of  the 
United  States  in  tlio  case  of  the  United  States  against 
Ellis."— (IB  Peters,  391 ;  14  Curtis,  3M.) 

The  precedents  have  been  declared  by  the  Supreme 
Court  of  the  United  States  to  be  such  as  we  maintain- 
that  no  oft'ense  can  be  predicated  from  such  acts.  Wilcox 
vs.  Jackson.  J.  B.  Peters,  498— where  it  is  said  that  the 
President  acts  in  many  cases  through  the  heads  of  depart- 
ments, and  the  Secretary  of  War  having  directed  the  sale 
of  a  section  of  land  reserved  for  milit.arv  purposes,  the 
court  assumed  it  to  be  done  by  direction  of"  the  President, 
and  held  it  to  bo  by  law  his  act ;  which,  hv  the  way,would 
be  a  very  good  authority  in  answer  to  the  honorable 
man.agers,  that  no  implication  results  in  favor  of  the 
powers  claimed  by  the  Pre-ideut  under  the  Constitution, 
niereisa  case  where  the  Supreme  Court  of  the  I'nited 
states  enlorced  the  doctrine  of  implication  in  hia  favor. 
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anfl  held  that  it  would  be  presumed  that  the  Secretary 
had  acted  by  direction  of  the  President  of  the  United 
States,  and  that  that  woiild  be  suflicient. 

Mr.  NELSON  read  the  ninth  article,  charging  the  Prosi- 
flent  with  endeavoring  to  induce  General  Emory  to  violate 
the  jiiovisione  of  the  Tenure  of  Office  act,  &c.,  and  alpo  the 
President's  answer  thereto,  and  continued :— You  will  see 
that  there  is  no  substantial  difference,  as  I  understand  it, 
between  the  conversation  as  set  out  in  the  P-esideut's  an- 
swer and  the  conversation  as  stated  by  General  Emory 
himself.  He  s.aj-s  that  he  did  not  request  General  Emory 
to  disobey  any  law  ;  that  he  merely  expressed  the  opinion 
that  the  law  was  in  conflict  with  the  Constitution,  and 
General  Emory  sustained  that  to  all  intents  and  purposes, 
for  when  the  subject  was  introduced  General  Emory  inter. 
nipted  the  President  and  called  his  attention  to  this  Ap- 
propriation act. 

Now,  I  have  to  say,  in  reference  to  this  ninth  article, 
that  the  Constitution,  article  t»o,  section  two,  with  which 
you  are  all  familiar,  provides  that  the  President  shall  be 
Conimander-in-Cliict  of  the  Array  of  the  United  States. 
The  object  of  this  was  as  stated  in  1  Kent,  283 ;  3  Elliot's 
debatcB,  103;  Story  on  the  Constitution,  section  1491 :  92 
Marshall,  583-8.  The  object  «  as  to  give  the  exercise  of 
power  to  a  single  hand.  In  the  Meigs'  case,  Mr.  Attorney- 
General  Black  (and  I  presume,  from  the  eulogy  pasted  on 
Attorney-General  Black  by  the  honorable  mem- 
ber yesterday,  his  opinion  ought  to  be  a  very 
authorative  opininn)  —  in  Captain  Meigs'  case, 
Attorney-General  Black  says  :--"As  Commander-in-Chief 
of  the  Array  it  is  your  right  to  decide  according  to  your 
own  judgment  what  officers  shall  perforin  any  particular 
duties,  and  as  the  supreme  Executive  magistrate  you  have 
the  power  of  appointment,.and  no  one  can  take  au-av  from 
the  President,  or  in  anywise  diminish  the  authority  con- 
ferred  on  him  by  the  Constitution." 

Mr.  Nelson  quoted  from  Story's  Commentaries,  vol.  3, 
1485,  and  from  the  commentaries  of  Cliancellor  Kent  to 
the  same  effect.  He  proceeded ;— Now.  in  the  case  of  The 
United  States  against  Ellis,  16  Peters,  291,  it  is  said  that 
the  President  has  unquestioned  power  to  establish  rules 
for  the  government  of  the  array,  and  the  Secretary  of  War 
IB  his  regular  organ  to  administer  the  military  establish- 
ment of  the  government,  and  rules  and  orders  prom  ul- 
gatcd  through  him  must  be  made  as  the  acts  of  the  Ex- 
ecutive, and  as  such  are  binding  on  all  within  the  sphere 
of  his  authority;  and  now,  I  ask,  is  there  any  nrool  shown 
here,  in  the  first  place,  that  there  was  any  uulawful  or  im- 
proper conversations  between  the  President  and  General 
Emory? 

Rlr.  Manager  Butler,  with  that  fertility  of  invention 
which  he  has  so  eminently  displayed  at  every  stag  e  of  this 
proceeding,  argues  that  it  was  either  to  bring  about  a  civil 
Wf  r,  by  resisting  a  law  of  Congress  by  force,  or  to  recog- 
nize a  Congress  composed  of  Kebels  and  Northern  symp.a- 
thizerg,  that  this  conversation  was  had.  Let  us  look  at  the 
circumstances  under  which  it  took  place.  The  corres- 
pondence with  General  Grant  occurred  between  the  25th 
of  January  .'.c<5  the  11th  of  February,  1868,  and  the  Presi- 
dent had  either  charged  or  intiuiated  in  the  course  of  that 
correspondence  that  he  regarded  General  Grant  as  having 
manifested  a  spirit  of  insubordination. 

The  suspension  or  removal  of  Stanton  took  place  on  the 
81st  of  February.  The  Senate's  resolution  of  thr- 21st  Feb- 
ruary disapproved  of  the  removal  of  Stanton,  and  the  Pre- 
sident's protest  occurred  on  the  22d  of  February.  I  have 
not  brought  any  newspapers  here.  Senators,  and  I  do  not 
intend  to  bring  any,  because  these  facts,  which  I  ara  about 
to  state,  are  so  fre.^h  in  your  recollection,  that  without 
going  into  the  minutife  or  detail,  it  is  enough  forme  to 
state  in  general  terms,  that  when  this  unfortunate  differ- 
ence of  opinion,  for  no  matter  who  is  right  or  who  is 
wrong  about  it,  it  is  an  uufortunate  thing  that  there  is  a 
difference  of  opinion  between  the  Chief  Executive  of  the 
nation  and  the  Congress,  or  any  part  of  the  Congress  of  the 
United  States,  it  is  a  matter  of  regret  that  such  a  difl'er- 
ence  of  opinion  exists;  but  when  tills  correspondence  oc- 
curred, wlien  these  resolutions  were  offs'cd  in  the  Senate 
and  in  the  House  witliin  the  short  perud  of  time  that 
had  elapsed,  there  was  telegram  upon  telegram,  offer  upon 
offer,  made  on  the  one  side  to  Cougre:'s  ;o  support  them, 
and  on  the  other  side  to  support  the  Preside^.. 

The  Grand  Army  of  the  Republic— the  G.  A.  U.— seemed 
to  be  figuring  upon  a  large  scale,  and  but  for  the  exercine 
of  very  great  prudence  on  the  part  of  Congress,  and  verv 
great  prudence  on  the  part  of  the  President  of  the  United 
States  himself,  we  would  have  had  this  country  lit  up  with 
the  flames  of  civil  war;  but  I  do  hope.  Senators,  that  no 
matter  what  opinion  you  may  entertain  on  that  subject, and 
no  matter  who  you  m.aj  think  was  the  strongest,  and  God 
forbid  that  the  country  should  ever  have  any  occasion  to  dis- 
cover which  has  the  greatest  military  power  at  coiumaud, 
the  Congress  of  the  United  States  or  the  President  of  the 
United  St.ates,  I  saj',  >vithout  entering  upon  such  a  ques 
tion,  which  we  all  ought  to  view  with  horror,  to  eive  the 
President  of  the  United  States  the  credit  of  believing  that 
he  has  some  friends  in  this  country,  he  has  persons  in  the 
different  States  who  would  have  been  willing  to  rallv 
around  him.  How,  if  an  unfortunate  military  contest 
bad  taken  place  in  the  country,  it  would  have  resulted, 
God  in  his  wL^-dom  only  knows.  All  that  I  have  claimed 
for  him  is  that,  whether  he  had  few  or  manj'  forces  at 
his  command  your  President  has  not  told  you.  From  the 
first  day  of  your  session  here  your  President  has  mani- 
fested a  degree  of  patriotic  forbearance  for  which  the 
■worst  enemy  he  has  on  the  face  of  the  earth  ouglit  to 
give  him  credit.  If  he  is  a  tjTant  or  usurper,  if  he  has 
the  spiiit  of  a  Ca?sar  or  Napoleon,  if  hia  object  if  to  wrest  the 


liberties  from  this  countrj-,  wh  v  your  President  could  very 
easily  have  sounded  the  tocsin  of  uar,aud  he  could  have  had 
some  kind  of  a  force,  great  or  small,  to  rallv  around  hiin. 
but  instead  of  doing  that,  he  comes  in  here  through  his 
counsel  before  the  Senate  of  the  United  States.  Although 
he  and  his  counsel  (or  at  least  I,  for  one  of  them,  would 
not  undertake  to  speak  for  the  others)  honestly  and  sin- 
cerely believe  that  under  the  Constitution  of  the  United 
States  organizing  the  Senate  and  the  House  of  Representa- 
tives, the  House  of  Representatives  as  at  present  consti- 
tuted, with  fifty  representatives  from  the  Southern  States 
ab-'ent,  have  no  power  to  present  articles  of  impeachment, 
and  although  he  believes  that  the  Senate,  as  at  present 
constituted,  with  twenty  Senators  ab.^eut  from  this 
Chamber  who  have  a  right  to  be  here,  have 
no  right  to  try  this  impeachment,  yet  I  shall  not  argue  this 
question,  for,  in  view  of  the  almost  unanimous  vote  cast 
agaiust  the  resolution  of  Senator  Davis,  recently,  I  think 
it  would  be  an  idle  consumption  of  time  to  do  it,  and  I 
only  advert  to  it  so  as  to  place  it  on  the  record.  I  sav  th.\t 
the  Preiident,  and  at  least  one  of  his  counsel,  entertain 
this  opinion.  We  think  it  has  no  right  to  present 
these  charges  and  try  them  under  the  Coustilii- 
tion,  which  says  that  no  State  shall  he  deprived 
of  equal  representation  in  the  Senate,  yet  the  Pre- 
sident, instead  of  resorting  to  war  or  arbitrary 
tyranny,  which  was  resorted  to  by  the  ambitious  men  that 
have  been  described  iu  this  Chamber,  he  submits  this 
question  in  a  peaceful  and  quiet  manner,  to  be  adjudged 
and  determined  by  the  Senate  of  the  United  States  ot  its 

E resent  organization  ;  and  now  will  von  not  at  least  give 
im  credit  for  some  degree  of  forbe.arance?  \Vhen  gentle- 
men talk  of  his  trying  to  turn  usurper,  and  his  having  a  pur- 
pose in  sending  for  General  Emory,  do  they  prove  any 
improper  design  on  his  part?  None  on  the  face  of  the 
e.arth.  Was  it  not  natural  in  this  state  of  things,  when 
the  whole  country  was  agitated  and  excited,  when  men's 
minds  were  aroused  everywhere  in  the  unfortunate  con- 
dition of  parties  in  the  United  States  to  such  an  extent  as 
that  they  were  offering  troops,  on  the  one  hand,  to  sus- 
tain Congress,  and  on  the  other  to  sustain  the  President, 
and  when  the  Lieiitenant-General  of  the  Army  and 
the  President  had  differed  in  their  opinions. 

I  maintain  that  the  very  fact  that  he  has  done  nothing 
of  a  military  character,  shows  that  he  had  no  intention  to 
do  the  acts  which  are  imputed  to  him.  But  it  was  right. 
It  was  natural  when  he  saw  these  despatches ;  w  hen  he 
knew  that  there  was  a  dilticulty  between  General  Grant 
and  himself:  when  he  knew  that  there  were  persons  send- 
ing despatches  through  the  newspaper  governors,  and 
prominent  men  in  various  States  in  the  Union;  sending 
despatches  stating  how  they  were  to  stand  up  for  the 
Congress  of  the  United  States.  In  that  controversy,  it 
was  natural  and  right,  and  within  the  legitimate  scope  of 
the  powers  conferred  upon  him  by  the  Coustitution.that  he 
should  send  for  this  officer,  that  he  should  .inquire  what 
was  the  meaning  of  these  new  troops  that  were  brought 
into  the  Departineut  of  Washington.  He  had  a  right  to  do 
it,  and  the  fact  that  he  did  it  is  nc  evidence  of  an"  unlaw- 
ful design  on  his  part,  but  it  proves  that  he  was  endeavor- 
ing to  understand,  as  it  was  his  duty  to  understand  as  the 
Commauder-in-Cliief  of  the  Army  and  Navy  of  the  United 
States,  what  was  the  meaning  of  the  introduction  of  these 
forces.  What  did  he  know  but  what  General  Grant  in  the 
progress  of  this  quarrel  might  assume  the  power  of  a  mili- 
tary dictator?  How  did  he  know  but  what  General  Grant 
might  be  endeavoring  to  surround  hlra  with  troops 
to  have  him  arrested?  Had  not  he  a  right  to 
send  for  an  officer  and  inquire  if  he  knew  of 
the  introduction  of  these  military  forces  here, 
and  when  he  found  that  it  was  only  a  trivial  force ;  when  he 
found  that  there  was  no  expressed  design  on  the  part  of 
anvbody  to  violate  the  Constitution  of  the  United  States, 
didn't  he  stop?  No  eflbrt  was  made  on  his  part  to  manage 
the  army  or  to  persuade  the  army  to  go  to  war  with  the 
Congress  of  the  United  States,  but  he  retained  his  counsel, 
and,  iu  a  peaceful  manner,  submits  himself  to  the  judg- 
ment of  the  Senate;  au4  I  stand  here  in  the  face 
of  this  Senate  and  say  that  the  history  of  the 
whole  world  does  not  furnish  anything  in  rao'-al  sub- 
limity and  grandeur  surpassing  the  triumphant  spectacle 
which  we  now  behold.  I  was  delighted  and  rejoiced  to 
see  that  this  unfortunate  controversy  was  taking  this 
turn.  I  regretted  that  any  such  controversy  had  origi- 
nated—that any  such  dirterence  of  opinion  had  occurred 
between  Congress  and  the  President;  out  in  view  of  those 
red-hot  despatches  whioh  were  pouring  in  on  both  sides, 
from  every  quarter  of  the  United  States,  I  felicitated  my 
country  and  you  upon  the  thoueht  that  the  President  at 
the  United  States  had  come  here  through  his  counsel  and 
was  willing  to  abide  the  arbitrament  of  the  American  Se- 
nate, and  as  one  man  at  least  let  them  judge  of  their  own 
constitutional  power -judge  as  does  every  other  court  of 
justice  does  in  determining  the  question  of  jurisdiction— 
to  let  you  judge  for  yourselves  whether  you  had  the  cot>- 
stitutiuual  power  to  try  it. 

He  comes  in  this  peaceful  and  quiet  mode,  and  I  main- 
tain that  he  is  not  justly  chargeablo,witli  the  imputations 
that  are  made  against  him  and  his  conduct  in  the  argu- 
ments that  are  made  by  gentlemen  on  the  other  side.  They 
may  impute  motives  as  much  as  they  plense  by  the  conver- 
sation with  General  Emory  or  anybody  else.  The  Presi- 
dent has  brought  no  force  here;  he  has  not  attempted,  ia 
any  manner  whatever,  to  overawe  Congress  or  to  plunge 
this  country  into  a  revolution.  Ho  has  acted  peaccalily 
and  quietly,  and  the  charges  that  are  made  against  him 
are  wholly  without  foundation.  In  fact,  all  the  testimony 
shows  that  the  President  of  the  United  States  had  it  in 
view  to  have  this  question  settled  in  a  peaceful  and  aiuic*- 
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ble  mode,  intending  that  it  should  go  before  the  Supreme 
*^MnNel8on  quoted  the  tenth  article  in  rcga.-d  t?  the  Pic- 
BidentM  Fpeechea  at  the  Executive  M*"""- V'h  ..V  nf  wi 
and  at  St!  Louis,  and  continued  :-A  great  deal  '^'f  ti;^ '- 
monv  h^is  been  taken  about  tbi^.  I  might  make  an  aigu- 
SeSf  as  to  whether  they  are  faitlifu  representatiou.  of 
what  the  President  ?aid  or  not,  but  I  Bliall  nut  u  wry  your 
patieuce,  atter  having  delayed  you  bo  loug  ^vlth  my  argu- 
ment on  that  point.  Mr.  Nelson  then  quoted  Irom  the 
Siswer  He  proceeded :-We  Bay.  therefore,  that  this  is  a 
rerson  I'l  right  iu  the  President  and  in  the  citizen. .  I  say, 
furth"  that  these  speeches  ^^■ere  not  official  like  his  coui- 
muni-atons  to  Congress  but  mere  PnVf.te  and  personal, 
nnrt  iu  answer  to  the  call  of  his  tellow-citizcns. 

Whv  ten  years  ago,  it  would  have  stn.ck  the  Araerican 
peopl6  With  astonishment  th.-it  such  /j;  charge  should  be 
preferred  against  tne  President  ot  the  Luited  bt.Uts. 
Whv  .almost  from  ray  bovhood.  down  to  the  comiuence- 
ment'of  tbe  \var,  1  had  talked  time  and  again  about  what 
w^skuown  .-^s  t he  old  seldition  laws,  and  if  there  was  any- 
tliing?bat  stunk  iu  the  nostrils  of  the  American  peor,  e,  ,t 
was  that,  'lii  •  oblect  of  that  was  to  prevent  the  publica- 
tion of  matter  that  might  atfect  tbe  President  or  the  go- 
vernment of  the  United  States.  We,  .in  this  c9»njy,hko 
to  exercise  the  freedom  of,  speech  "'hieh  our  lathers,  gua- 
ranteed to  us  in  the  Constitutiuu.  a„d  .kc  th«  hi  ei  ty  of 
the  press,  which  is  also  another  cherished  rjglit  ol  every 

^Welo'i.klo'have  the  largest  liberty  in  the  exercise  of 
that  right.  The  American  people  have  been  accustomea 
to  it  ever  since  they  were  a  nation,,  and  it  is 
a  great  deal  better  to  tolerate  even  im.propriety 
and  indeceucv  of  speech,  and  to  to  erate  the  heeutums- 
ness  of  the  press,  than  it  is  to  impu.-e  such 
restrictions  as  are  imposed  in  other  countries  upon  theje 
tilings.  Public  opinion,  as  a  general  rule,  will  regulate 
t^ie  indecency  of  speech,  as  it  will  regulate  and  control 
the  licentiousness  of  the  press.  If  public  opinion  does  not 
do  it.  why,  as  a  general  rule  in  a  great  many  caaea,  tlje 
arm  of  the  law  U  loug  enough  and  strong  enough  to  apply 
anv  corrective  that  may  be  necessary,  but  the  American 
people  will  suffer  no  restriction  of  the  treedom  ot  speecli. 

Let  it  be  known  and  remembered  always  that  powertui 
as  Congress  mav  be,  great  as  the  powers  of  the  1  resident 
of  the  United  States  are,  in  a  technical  sense,  it  hasalwavs 
been  .admitted  by  all  politicians  and  piibho  men  lu  the 
United  States  that  there  is  a  power  in  which  is  the  sever- 
eigu  and  master  of  both :  that  n  the  people.  1  hey  are  the 
constituency  of  Cougress  and  the  President. 

Members  of  Congress  have  the  right  to  speak,  and  to 
speak  with  perfect  fieedom  of  the  conduct  of  the  1  resi- 
dent; and  the  President,  in  turn,  ho 


aeni;  ana  luex'jcMULHL,  ..."....,  has  a  right  to  carry  the 
war  into  Africa,  and  speak  about  Congress  when  ho  is  aa- 
sailed  And.  if  he  does  this,  he  has  just  the  same  right  to 
do  it  as  any  other  citizen  in  our  government  And,  when 
von  destroy  the  right  of  the  President  of  the  United  btatea 
to  defend  himself  against  charges  made  against  bim,  eitlier 
in  Congress  or  out  of  Congress,  why  then  you  put  the 
President  at  the  feet  of  Congress,  and  you  dc-troyth.-it  in- 
dependence which  was  intended  by  the  Constitution  to  be 
Bccured  to  each  of  the  co-ordinate  departments  ot  the  go- 
vernment in  their  appropriate  spheres. 

It  WIS  intend.-d  that  tlie  legislative  department  should 
he  independent  in  its  sphere  and  witlnu  the  circle  ot  its 
appropriate  dutv;  aud  that  tlu'  judicfU  department  in  a 
lS.e  manner  sho'uld  be  independent  in  the  function  apnro- 
priately  belonging  to  it,  and  tliat  the  President  should  bo 
equally  independent  both  of  the  judiciary  and  of  Con- 
gress, and  to  hold  otherwise,  if  you  had  Congress  to  be 
able  to  monopolize  all  the  powers  of  the  Constitution,  it 
becomes  ultimately  a  despotism,  such  as  was  never  con- 
templated by  the  fathers  nor  Senators.  . 

I  do  not  intend  to  go  further  into  this  discussion,  and  1 
Bhall  close  my  remarks  very  soon.  I  do  not  intend  to  go 
minutely  into  the  discussion  of  this  question,  but  I  have 
to  say  in  regard  to  the  President  of  the  United  States,  just 
as  1  have  said  in  regard  to  the  House  of  llepreseutatives, 
he  is  a  mortal  man— he  is  made  of  flesh  and  blood.  1  he 
President  has  a  temper  and  passions  juat  as  any  other 
man,  and  when  ho  is  attacked  in  Congress,  or  anywhere 
else,  why  may  he  not  defend  himself  f 

We  all  know  when  the  veucrable  leader  of  the  House  of 
Eepresentatives,  who  had  opposed  the  President's  nomi- 
nation at  Baltimore,  and  who,  if  I  am  not  much  mistaken, 
just  a  few  days  before  the  President  made  one  of  his 
speeches  which'  he  has  made  in  the  cause  of  this  contro- 
versy, spoke  in  the  House  of  Kepresentatives  about  (Jharles 
I.  The  President  made  a  speech  in  the  Executi\  e  Mansion 
o'nthe22dof  February,  in  which  he  noticed  that  speech, 
treating  it  as  a  sort  of  irritation  to  assassination. 

That  irritation,  so  far  as  I  know,  was  never  noticed  by 
the  managers  of  the  House  of  Representatives;  he  had  a 
perfect  right  to  fay  anything  he  pleased  about  the  Presi- 
dent of  the  United  States,  but  when  these  things  were 
done  by  members  of  Consress.  and  circulated  all  over  the 
land,  published  broadcast  iu  the  newspapers,  what  is  there 
in  the  situation  of  the  President  of  the  United  States  that 
prevents  him  from  exercising  the  ordinary  right  of  self- 
defense  that  belongs  to  every  citizen  of  the  land.  I  admit 
that  the  President  of  the  United  States  in  a  communica- 
tian  to  you  officially  as  members  of  Congress,  ought  to  pre- 
serve a  proper  decorum ;  that  ameuitv  of  expression— if  I 
may  use  such  a  term— which  should  be  employed  in  the 
intercourse  between  one  department  and  the  other. 

But  I  mention  that  when  Andrew  Johnson  took  his  tour 
from  Washington  City  to  Chicago,  and  St.  Louis,  and 
Cleveland,  and  Cincinnati,  and  returned  to  the  City  of 
Washington,  he  was  nothing  but  a  private  citizen ;  to  bo 


sure  he  is  President  of  the  United  States,  but  nothing  m 
the  Constitution,  nothing  in  the  laws  authorizes  anv  one 
to  regulate  his  inovemcnt.s.  He  goes  as  a  private  citizen, 
and  if  he  is  cahed  to  make  a  speech  and  he  chooses  to  r(^ 
spend  to  it,  and  some  severe  phillippics  have  been  hurled 
against  hira  by  members  of  Congress,  and  he  chooses  to 
aSawerthem,  and  members  of  Congress  have  insisted  ta 
the  strongest  terms  on  their  right  to  hold  this,  that  oi  the 
other  doctrine,  cannot  the  President  answer  the  charges  in 

"  Appealing^s  he  does,  to  the  people  to  judge  betweea 
them  who  would  deny  to  any  Senator  or  Kepresentative 
either,  in  what  is  ordinarily  called  a  stump  speech,  or  in 
any  other  mode  of  commuuicatiou,  to  assail  the  conduct  ot 
the  President  of  tlie  United  States?  U  hy.  Senators,  it  is 
the  very  life  and  s.alvation  ot  our  republic,  although  party 
spirit  seems  to  have  culminated  to  an  extraordinary  de- 
gree within  the  last  four  or  five  .years.  .It  is  the  pieservsu- 
tion  of  the  liberties  of  the  American  citizen.  When  par- 
ties are  equally  balanced  they  watch  each  other,  and  they 
are  sedulously  cautious  in  regard  to  anything  that  nugnr 
violate  the  Constitution  of  the  United  States. 

I  believe  it  has  been  proved  in  regard  to  every  one  ot 
those  occasions  that  it  was  sought,  not  by  the  President 
but  by  others ;  as  when  Senator  Johnson  and  others  called 
upon  the  President  at  tlie  Executive  Mansion,  they  called 
upon  him  in  their  character  as  citizens,  and  he  replied  to 
them  as  he  had  a  right  to  reply  to  them.  ^^  hen  he  went 
to  Cleveland  it  is  sTiown  that  he  did  not  desire  to  do  any- 
thing more  than  to  make  a  ealutatiun  to  the  nepple,  but  he 
was  urged  by  his  friends  to  do  more,  and  I  think  it  very 
likelv.  from  the  circumstances  which  ^^  ere  detailed  here 
in  evidence,  that  in  all  probability  there  was  a  mob  thero 
in  Cleveland,  ready,  cut  and  dried  to  insult  and  abuse  the 
l^resident  in  the  manner  they  did.  so  as  to  prevent  him,  it 
possible,  from  spvakiug.  and  when  there,  gave  him  provo- 
cition  He  replied  just  as  any  other  man  .should  do.  and 
had  a  right  to  do ;  and  if  he  usc-d  strong  expressions  in  re- 
gard to  Congress,  they  were  not  stronger  than  he  had  a 

"^'l  tell  you.'Senators,  he  has  a  right  to  speak  of  any  act  of 
Congress,  in  any  mode  that  he  sees  proper-there  is  no 
law  and  nothing  in  the  Constitution  to  prevent  it.  One  of 
the  greatest  rights  sjcured  to  the  people  under  the  Coustl- 
tution  would  be  invaded  if  this  privilege  was  denied. 

Mr  Nelson  then  quoted  from  tho  eleventh  article  and 
from  the  President's  answer,  and  continued:— lime  and 
time  again  the  President  in  his  veto  messages  has  asserted 
tliese  views  and  opinions  as  to  the  rights  ot  the  aouthern 
States,  now  excluded  from  representation;  and  although 
the  phraseology  is  a  little  more  courtly  aud  elegant  in  UW 
messages  than  in  the  speeches,  yet  substantially  the  Pre- 
sident has  iu  almost  every  one  of  these  communieations  ila- 
fistedthat  these  States  are  entitled  to   representation  m 

TMic'gentleman  who  last  addressed  you  (Mr.  Boutwell) 
said  that  the  President  wished  to  obtain  control  of  the 
army  aud  navy,  and  to  control  the  elections  of  18b8-b9,  aW 
lowing  Rebels  to  exercise  the  el.'ctive  franchise,  and  es,> 
eluding  negroes  from  voting.  What  authority  did  the  ho- 
norable manager  get  in  this  ease  to  make  that  assertion. 
He  savs  that  the  South  has  been  given  up  to  bloodshed.  I 
live  in"  the  South,  .and  have  not  the  slm-htest  doubt  that  at 
tl  ough  there  bas  been  a  bad  state  of  things  in  some  por- 
tions of  the  South,  nine-tenths  of  tho  murders  and  as- 
B^'ssiuations  were  sensation  stories,  made  with  a  view  to 
excite  men.  As  to  the  President  assuming  powers  not 
warranted  by  the  Constitution,  I  have  endeavored  in  a 
feeble  way  to  show  you  that  he  is  not  guilty. 

I  say  to  vou.  Senators,  that  you  liave  a  solemn  responsi- 
bility. I  have  the  same  faith  now  that  I  have  had  eve* 
siuee  I  undertook  this  case;  the  same  conndeiice  which 
out;ht  to  be  reposed  in  the  American  Senate. .  1  do  belie™ 
th.at  men  of  vour  char.acter,  of  your  position  in  the  world, 
have  the  ability  to  decide  this  cau»e  impartially,  and  to 
set  aside  all  partv  consideration  in  its  determination. 
Every  lawver  knows  of  cases  where  men,  especially  upoii 
circumstantial  evidence,  have  been  tried  and  executed, 
when  it  afterwards  appeared  upon  more  carclul  investi^ 
tion  that  they  were  not  guilty.  I  think  that  even  tte 
Senate  of  the  United  States  may  look  at  the  history  of  the 
world  for  the  purpose  of  deriving  the  lesson  intended  to 
beinipresseduponcourtsand  juries  by  the  books. 

So,  without  going  over  these  tbiuga  again,  I  can  s.ay  that 
I  think  even  the  Senate  of  the  United  States  mav  looE 
back  to  the  history  of  the  world  for  the  purpose  of  deriving 
some  instructive  lessons.  Witliout  undertaking  to  travel 
along  the  whole  course  of  history,  some  three  or  four  ex- 
amples have  occuri'ed  in  the  history  of  the  world  that  .are 
not  unworthy  of  a  pas.-ing  notice.  The  account  which 
has  been  transmitted  to  us  of  tbe  murder  ot  C;esar  by 
Brutus,  has  raised  tlie  question  tor  nearly  twenty  conML- 
ries  whether  that  act  was  an  act  of  patriotism,  and 
whether  it  was  justili.d  or  not.  Tbe  execution  of  Charlca 
I  is  another  of  the  historical  problems  which  has  never 
been,  aud  never  will  be  settled.  In  the  opinion  'u  man- 
kind, some  regard  Cromwell  as  a  patriot,  animated  by  the 
purest  motives,  others  as  an  ambitious  man  craviug  for 


XUirest  motives,  oineis  ua   au   aiuuiiiviio  ut,ku  x.»u.>us  -«- 
power  and  property.  ^   ^  ^^     j     a     r  ,^^ 

That  question  still  remains  open,  but  the  deeds  of  ■*>- 
lence  committed  in  the  world  have  not  always  been  fol- 
lowed by  peace  aud  quiet  to  those  who  ha\e  done  them. 
A  few  short  years  after  the  execution  of  Charles  I.  and  tbe 
bodies  of  Cromwell  and  Bradshaw,  and  one  or  tiyo  others 
who  were  concerned  in  bis  execution,  were,  in  conse- 
quence of  a  change  in  public  opinion,  taken  from  tlunr 
gr.aves.  and  hung  bv  tbe  party  that  came  into  power. 
Louis  XVI  was  executed  by  the  people  of  France  Did 
that  act  give  peace  and  quiet  to  the  French  Kingdom? 
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No'  It  was  soon  followed  by  deeds  ot  bloodshed  such  as  the 
world  has  never  t-een.  The  guillotine  was  put  iu  motion, 
and  the  :^treets  of  Taiis  ran  with  human  gore. 

Those  deeds  that  are  dune  in  times  of  high  party  and  po-  | 
litical  excitement  are  deeds  that  should  admonish  you  as 
to  the  manner  in  which  you  discharge  the  duty  that  de- 
volves upon  you.  I  have  no  idea  that  consequences  srnch 
as  I  have  described  will  result,  hut  yet  deeds  that  are  done 
iu  excitement  often  come  back  in  after  years  and  cause  a 
degree  of  feeling.  I  will  not  attempt  to  describe ;  that  has 
been  done  a  L-nat  deal  better  than  I  can  do  by  a  master 
hand,  who  tells  us  -Forever  and  anon  of  griefs  subdued 
There  comes  a  token  like  a  scorpion's  sting,  scarce  seen  but 
with  fresh  bitterness  imbued,  and  slight  withal  ma.v  be  the 
thoughts  which  bring  back  to  the  heart,  the  weiglit  ot 
which  it  would  fling  away  forever." 

'Ttmaybe  a  sound,  a  line  of  music,  summer  eve  or 
spring,  the  wind  of  the  ocean  which  shall  sound  striking 
tlie  electric  chain  wherewitli  we  are  darkly  bound,  and 
how  or  whv  we  kuon-  not,  nor  can  trace  home  to  its  cloud 
this  lightning  of  tiie  mind,  nor  can  ettacc  the  blight  and 
Jjlackeniug  it  leaves  behind."  God  grant  that  the 
Americhn  Senate  may  never  have  such  teelmgs  as  these. 
God  grant  tliat  vou  may  so  act  in  the  discharge  of  your 
duty  that  tliere" shall  be  no  painful  reiuembrauce.  Sena- 
tors, to  come  back  upon  you  iu  a  dving  hour.  God  grant 
that  you  niav  ho  aet  tliat  you  will  not  only  be  able  to  loi'k 
death  and  eternity  iu  the  face,  but  feel  that  vou  have  dis- 
diarged  vour  duty  and  your  whole  duty  to  God  and  your 
countrv."  If  so,  v..u  \vill  receive  the  ajiprobation  of  men 
and  angels  and  the  admiration  of  posterity. 

I  do  unt  know,  Mr.  Cliief  Justice  and  Senators  .that  it  is 
e^tactlv  in  accordance  with  the  etiquette  of  tlie  court  of 
justice  for  me  to  do  what  I  propose  to  do  now,  but  I  trust 
the  Senate  will  take  the  will  for  the  deed,  and  if  there  is 
anything  improper  in  it  you  will  overlook  it.  I  cannot 
close  the  remarks  I  have  made  in  this  case  without  stating 
my  profound  tlianks  to  the  Chief  Justice  and  the  benators 
fortheverv  kind  and  patient  attention  with  nhich  you 
bave  listened  to  lue  on  this  occasion,  imperfect  and  leugtliy 
as  has  hem  the  argument  1  have  ottered.  You  have  suh- 
niitted  with  a  patient  attention  which  1  had  little  reason 
to  expect,  and  1  cannot  take  my  seat  without  extending  to 
yon  my  thanks,  whether  it  be  iu  accordance  with  the 

usage  or  not.  ,    ,    ,  ,  .  ,.      ^   i;r^ 

Jlr  NELSON  having  concluded  his  argument  at  fifteen 
minutes  past  four  o'clock,  the  court  adjourned  until  twelve 
o'clock  to-morrow. 


PROCEEDINGS  OF  SflTUROaY,  ftPRlL  25. 

Adiiiisfion  of  Onicial  Reporters- 
After  the  opemnp;  of  the  court,  the  Chief  Justice 
stated  that  thelirst  business  in  order  was  the  order  of- 
fered by  Senator  Edmunds  yesterday  to  admit  the  offi- 
cial reporters  to  report  the  proceedings  La  secret  ses- 
sion on  thelin.ll  question. 

Mr.  EDMUNDS,  at  the  SHSEjeslion,  he  said,  of  seve- 
ral Senattirs,  moved  to  postpone  the  consideration 
until  Monday. 

Senator  DRAKE— I    move  that  that    order    be  in- 
definitely   postponed,  and   on  that   I  call   the   yeas 
aaid  nays. 
Senator  EDMUNDS— Mr.  President,  so  do  I. 
The  motion  of  Mr.  Drake  was  voted  down  by  the 
fcHlowius  vote:^ 

Yeas.— Messrs.  Gamcron,  Chandler,  Conkling,  Corbett, 
Drake.  Ferry,  Harlan.  Howaid,  Morrill  (Me.),  Morrill  (\t.), 
Morton,  N3'e,  Pi'Uieroy,  Kaniscy,  Koss,  Stewart,  Sumner, 
Thayer,  'lii)toTi  and  Yates— 20. 

JJAV6.—Me^srs. Anthony,  Curkalew.Craein.  Davis,  Dixon, 
Doolittlj,  Kiiniunds.  l-'esseiideu,  Fuwler,  Frelinghuyseii, 
Grime^,  Ilendersun,  Hendricks,  Howe,  Johnson,  .McCreery, 
Mi>rgau,  Norton,  Vatterson  (I  enn.),  Saul^bury,  Sherman, 
Trumbull,  \au  Winkle,  \  ickers,  Willey,  Williams  and 
WilBon— 27. 
The  motion  to  postpone  till  Mondsay  wis  agreed  to. 

Mr.  Siininer's  Order. 
Mr.  SUMNEU  offered  the  following  order; — 
Ordered,  That  the  Senate,  sitting  for  tlie  trial  of  Andrew 
J^tiuson,  I'resident  ol   the    I'uited   States,  n  ill  pmcced  to 
vote  on  the  several    articles   of  imiieaclmniit  at  twelve 
o'clock  on  the  dsiv  after  the  close  of  the  argument. 
Senator  JOUNStjN   objected,  and    it  was  laid  over. 
Senator  SUMNKK— 1  send  to  the  Chair  two  addi- 
tional rules,  the  first  of  which    is    derived    from  the 
practice  ot  the  Senate  in  the  trials  of  Judge  Chase  and 
Judge  Peck, 


They  were  resd  as  follows:— 

Rule  25.— In  taking  the  vote*  of  the  Senate  on  the  arti- 
cles of  impeachment,  the  i.residing  olV.cer  shall  call  eacll 
Senator   by   name,   and  upon  such  article  propose  the  tol-     . 
lov\ing.qucBtionin  the  manner  fullouiiig:— 

Mr  ,  how  sav  you,  is  the  respondent  guilty  or  not 

guilty,  as  charged  "in  the  —  article  ot  impeachment? 
Whereupon  each  Senator  diall  rise  in  his  place  and  ai> 
Bwer  '"Guilty"  or  "Not  IJuiltv."  ,-.,,„,     tv„ 

Rule  2-1  —On  a  conviction  bv  the  Senate,  it  shall  be  the 
dutv  of  the  presiding  olhcer  forthwith  to  prououiice  the  re- 
raoCnl  from  ofhce  of  the  convicted  person,  accordiug  to  the 
requirements  of  the  Constitution,  and  any  further  judg- 
ment shall  be  on  the  order  of  the  Sen.ate. 

Senator  JOHNSON  again  objected,  and  the  rules 
went  over.  ,     ,  -  ,     .v_ 

The  Chief  Justice  then  directed  the  counsel  for  ine 
President  to  proceed  with  the  argument. 

Mr.  Groesbeck's  ArRunient. 
Mr  GROF.SBECK   said:— Mr.  Chief  Justice  and  Sena- 
tors- -I  am  sorrv  that  I  am  not  so  well  to-d.ay  as  I  should 
like  to  be,  but  iTtnow  the  desire  of  the  Senate  to  get  on 
with  this   a.  guraent,   and    have,    therefore,    preferred  to 
come  here  this  morning  and  attempt  to  present  an  outhne, 
at  least,  of  the  views  I  have  formed  of  the  respondents 
case.    Since  the  organization  of  our  government  we^have 
had  five  ti-ials  on  iuipeachment,  one  of  a  Senator  and  four 
of  judges,  who  have  held  their  oflice  by  appointment,  and 
for  a  tenure  during   life    and   good   behavior.    It  has  not 
been  the  practice,  nor  is  it  tlie  wise  policy  of  a  republic  to 
avail  il-^elt  of  the  remedv  of  Impeachment  for  the  regula- 
tion of  its  elective   officers.    Impeachment   was   not   ii> 
vented  for  that  purpoFC,  but  rather   to  lay  hold  of  othces 
that  \\  ere  held  bv  inheritance  and  for   life,  and   the   true 
policv  of  a  republican  government,    according   to  my  ap- 
prehension, is  to  leave  thes.?  matters  to   the   people,  who 
are  the  great  and  supreme  tribunal  to  try  just  such  ques- 
tions, and  thev  assemble   statedly  for  that   purpose  with 
the  single  object  of  deciding  whether  an  othcer   shall  be 
continued  or  whether  he  shall  be  removed  from  ott.ce.    1 
may  be  allowed.  Senators,  to  express  my  regret  tuat  Bucn 
a  case  as  this  is  before  you,  but  it  is  here,  and  it  must  be 
tried,  and  therefore  I  proceed  .as  I    promised   at   the  outy 
start,  to  say  what  I  may  be  able  to  say  on  behalf  of  the  re- 
spondent. ,  ,,  .,  ,.  „ 
In  the  argument   of  one   of  the  managers  the  qncstfon 
was  propounded,  "Is  this   body  now  sitting  to   determine 
the  accusation  of  the  House  of  Representatives  againstthe 
Presidentof  the  Fuited  States,  the  Senate  of  the.Lmted 
States  or  a  court?"    The  argument  goes  on  to  admit  if  thia 
body  is   a  court   in   any  manner   as   contra-disfinguished 
from  the  Senate,  then  we   agree   that    the  accused  may 
claim  the  benefitof  the  rules  of  criminal  cases,  although  na 
can  only  be  convicted  when  the  evidence  makes  the  case 
clear  bevond  a  reasonable  doubt,  and  iu  view  ot  this  state- 
ment, aiid  in  view  of  the   labored   effort  which  has  been 
made  l)v  the  managers  in  this  cause,  I  ask,  Senators,  your 
attention  to  the  question.  In  what  character  you  proceed  to 
this  trial?    We  have  heard  protracted    and   elaborate  di9- 
cussioH  to  show  that  vou  do  not  sit  as  a  court.    The  mana- 
gers have  even  taken   otleuse   at    any  such  recognition  of 
vour  character.    For  some  reason  that  I  will  not  .allude  to, 
they  have  done  even  more,  and  claimed  for  this   body  tne 
mostextraordinarv  jurisdiction.    Admitting  that  it  wasa 
constitutional  tribunal  they  have  yet  claimed  that  it  knew 
no  law,  either  statuto   or   common  ;  that  it  consulted  no 
precedents  save  those  of  parliainentarv  bodies ;  that  it  was 
alaw  in  itself;  in  a  word,  that  its  jurisdiction  was  :\  ithout 
bounds,  and  could  impeach  from  any  cause  and  there  was 
no  appeal  from  its  judgment.           ....              u   *  •»., 
The  Constitution  would  appear  to  give  it  somewhat  its 
jurisdiction,  but  everything  it  may  deem  impeaehalile  be^ 
comes  such  at  once,  and    when    the  phrase    "higli  crnueg 
and  misdemeanors"  are  used  in   tliat  instrument  they  are 
\\ithnut  sicnUicance,    and    inti-ndrd    merely    to    give    80- 
li^miiitv  to' tlie  tribunal  to  sustain   this  extraordinary  view 
(,f  the'charaeter  of  this  tribunal,    V.'r-  have  been  referred 
to  Fnplish  precedents,  and  eapeciallv  to  eailv  Engli.-h  pre- 
ccdonts,  when,  according  to  my  rei-oUecti.iii,  iiupoachment 
and  .ittaiiider,  and  hills  of  pains  and  penalties  have  labored 
together  iu  the  work  of  murder  and  coiitiscation. 

Senators,  1  do  not  propose  to  linger  about  these^KDelisli 
cases.  We  have  cases  of  our  own  upon  thia  subject.  \\  e  nave 
tcHchings  of  our  own.  We  know  our  fathers,  iu  Iramina 
the  Constitution,  were  jealous  of  delog.ating  powers,  and 
tried  to  make  a  limited  constitnticuial  government;  tried 
to  enumerate  all  the  powers  they  wcr.'  willinc  to  intrust 
to  anv  department  of  it.  The  Executive  Dopartuientis 
limited;  the  Judicial  Department  is  United,  ami  the  I>egi.-*- 
lative  Department  ue  have  8upp^^ed  was  also  limited;  l)Ut 
accordiug  to  the  argument  made  here  in  this  trial,  it  la 
otheru  ise,  and  it  has  in  its  service  and  at  its  command  an 
institution  that  is  above  all  law  and  acknowledges  no  re- 
Ptiaint— an  institution  wor.'ie  than  a  court-martial,  in  that 
it  lias  a  broader  and  more  dangerous  jurisdiction, 

Seiiatois,  I  cannot  believe  lor  one  im.ment  that  there  19 
Iviiig  iu  the  he.art  of  the  C..nstituti(Ui  any  such  tribunal  as 
this,  and  1  invite  vour  atteutiou  to  a  brirl  examination  of 
our  own  authorities  aud  of  our  own  teachings  on  t'ii» /'"h- 
ject.  It  was  with  much  doubt  and  hesitation  that  the 
jurisdiction  to  try  impi-achment  at  all  was  intrusted  to  the 
Senate  of  the  United  States.  The  grant  of  jurisdiction  to 
the  Si'iiate  was  deferred  to  the  last  moment  of  time;  nor 
was  vour  jurisdiction  overlooked.  Allow  me  to  call  jonr 
attention  to  the  proceedings  in  tlie.Iournal  ol  the  .crteral 
Convention  upon  this  subject.  Iu  the  tirst  report  that  waa 
preecuted  they  proposed  to  allow  impeachment  lor  mal- 
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practice  or  neglect  of  duty.  It  will  be  observed  that  this 
is  very  Englieli-llke  and  very  broad.  There  is  not  necesfa- 
rily  any  crime  in  the  jiiriadictiou  here  propOEed  to  be  con- 
ferred. In  the  next  report  they  proposed  to  allow  the  tri- 
bunal jurisdiction  over  treason,  bribery  and  corruption.  It 
will  be  observed  that  thev  began  to  get  away  from  English 
precedent  and  to  approach  tfie  final  result  at  which  they 
arrived.  The  jurisdiction  is  partly  criminal  and  partly 
broad  and  open,  not  necessarily  involving  criminality.  In 
tlie  next  report  on  thievery  question  of  jurisdiction  they 
reported  to  the  Senate,  or  rather  to  the  Supreme  Court  of 
the  United  States,  to  which  body  up  to  the  very  last  mo- 
ment they  confided  the  jurisdiction.  .     .  ..  ^. 

In  the  next  report  thev  proposed  to  allow  jurisdiction 
for  treason  or  bribery  and  nothing  else.  It  will  be  observed 
that  here  was  nothing  but  a  gross  flagrant  crime,  and  that 
gives  the  jurisdiction  that  we  have  in  the  present  Con- 
Btitution— treason,  bribery,  and  other  high  crimes  and 
misdomcannrB,  not  malpractices,  not  neglect  of  duty,  notli- 
ing  that  left  jurisdiction  open ;  the  jurisdiction  is  shoi  t 
and  limited  by  any  fair  construction  of  this  language,  and 
it  was  intended  to  be  short.  It  is  impossible  to  observe 
the  progress  of  the  deliberations  of  that  Convention  upon 
this  single  question,  beginning  with  the  briefest  and 
most  open  jurisdiction,  and  ending  in  a  jurisdiction  con- 
fined in  its  terms,  without  coming  to  the  conclusion  that  it 
was  thesr  determination  that  the  jurisdiction  should  be 
circumscribed  and  limited.  In  what  character  Senators 
do  you  sit  here  ?  You  have  heard  the  argument  of  the 
managers,  vou  have  heard  the  discussion  of  the  subject  all 
through  the  progress  of  the  case;  you  have  been  referred 
to  English  precedents  by  the  managers  to  support  their 
theory  that  you  sit  here,  not  as  a  court,  but  as  an  inquest  of 
office,  or  as  a  nameless  tribunal  with  unfixed  and  illimi- 
table jurii'diction.  We  have  our  own  precedents  on  tnis 
subject,  and  I  will  call  your  attention  to  them. 

It  has  been  heard  in  tnis  trial  for  the  first  time,  that  this 
tribunal  now  sitting  as  you  are  sitting,  is  anythin};  else 
than  a  court.  I  challenge  the  gentlemen,  after  their  in- 
vestigations of  the  action  of  the  Constitutional  Conven- 
tion, to  show  anything  that  lias  been  said  or  done,  calcu- 
lated to  make  the  impression  that  the  tribunal  to  try  im- 
peachment is  anything  else  than  a  court.  Let  us  look.  Se- 
nators, at  our  own  history.  We  have  had  four  trials  of 
impeachment  in  the  United  States.  The  first  was  the  case 
of  Blount.  What  was  the  language  of  the  tribunal  in  that 
trial?  When  it  came  to  make  a  final  decision,  it  did  so  in 
this  language:— "The  court  is  of  opinion  that  the  matter 
alleged  is  n.it  sufficient  in  law  to  show  that  this  court 
ought  to  hold  jurisdiction  of  the  said  impeachment."  That 
ie  good  authority- that  is  good  American  precedent  on  this 
Question.  It  is  "the  deliberate  opinion  of  the  Senate  of  the 
United  States  in  the  first  trial  in  which  it  sat  in  that  ca. 

{)adtv,  declaring  itself  in  the  most  solemn  language,  which 
t  uttered  during  the  trial  as  its  fin.ll  decision,  that  it  was 
B  court  and  not  an  inquest  of  office,  or  some  nameless 
thing,  calculated  only  to  frighten  the  timid. 

What  is  the  next  case?  The  Pickering  case.  Throuijh- 
out  its  progress  the  Senate  styled  itself  "  The  Senate  sitting 
In  the  cajiacity  of  a  Court  of  Impeachment,"  and  the  last 
action  of  the  body,  its  decision,  was  on  a  question  in  this 
form;— "Is  the  court  of  opinion  that  .iohn  Pickering  be 
removed."  So  too  in  the  ne.xt  case,  the  case  of  Chase.  The 
President  in  that  case  styled  the  body  "a  court."  and  was 
more  fortunate  than  the  Chief  Justice,  in  that  he  escaped 
all  censure  from  the  managers  of  the  House  of  Representa- 
tives. How  in  the  next  case,  the  Peck  case,  the  tribunal 
itself  put  the  fin.al  point  in  this  language— "Jiesolved,  That 
this  court  will  now  pronounce  judgment  in  the  case  of 
William  11.  Peek,  Justice  of  the  United  States  for  the  Dis- 
trict of  Missouri."  Now,  Senators,  I  have  gone  over  every 
precedent  that  we  have  in  our  own  history  on  this  ques- 
tion, and  they  sliuw  tliat  in  every  instance  the  Senate 
solemnly  declared  itself  to  be  a  court.  If  we  are  to  go  by 
precedent,  let  us  take  our  own  precedents  rather  than 
those  which  have  been  so  liberally  quoted  from  abroad,  by 
the  managers  on  this  occasion.  In  what  spirit.  Senators, 
Bhall  you  try  this  case?  Allow  me  to  refer  30U  on  that 
Bubject.  to  the  language  of  Story  in  his  Commentaries  on 
the  Constitution.  He  says,  "The  great  objects  to  be  at- 
tained in  the  selection  of  a  tribunal  for  the  trial  of  im- 
geachmcuts,  are  impartiality,  iutegrit3-,  intelligence  and 
idependence.  If  cither  of  these  be  wanting,  the  trial 
must  be  radically  imperfect. 

To  secure  integrity  there  must  be  a  deep  sense  of  duty 
and  a  deep  responsibility  to  future  times  and  to  God ;  to 
secure  intelligence  there  must  be  a  "high  intelligence- 
powers  as  \i  ell  as  attainments— necessary  to  secure  inde- 
pendence ;  tliere  must  be  numbers  as  well  as  talents,  and  a 
confidence  resulting  at  once  from  permanency  of  place, 
dignity  of  station  and  enlightened  patriotism."  On  the 
next  page  Story  aids:— "Strictly  speaking,  the  power,  that 
is,  the  power  of  impeachment,  is  partly  of  a  political  cha- 
racter,  and  on  this  account  it  requires  to  be  guarded  in  its 
exercise  against  the  spirit  of  faction,  the  intolerance  of 
party  and  the  sudden  movements  in  peculiar  feeling." 
Senators,  tills  is  not  my  language,  it  is  the  language  of  a 
distinguished  jurist  whom  you  all  respect,  but  I  may  af- 
firm by  all  our  own  authorities  and  by  all  our  teachings  on 
the  subject,  that  it  is  a  true  and  faithful  portraiture  of 
what  is  meant  in  the  Constitution  by  the  tribunal  to  try 
impeachment. 

JFor  that  purpose  you  have  been  sworn  anew  as  it  were 
to  prepare  you  for  this  occasion.  The  oath  which  you 
took  when  you  entered  this  Senate  Chamber,  as  Senators, 
was  a  political,  a  legihlative  oath.  The  oath  which  is  now 
npbn  you  is  purely  a  judicial  oath  to  do  impartijil  justice. 
We  are  then.  Senators,  in  a  court.  What  are  you  to  try? 
You  are  to  try  the  charges  contained  in  those  articles  of 


impeachment,  and  nothing  else.  On  what  are  you  to  try 
them?  iS'ot  on  common  fame,  not  on  presumption  of  guilt, 
not  on  any  views  of  party  politics.  You  are  to  try  them 
on  the  evidence  offered  here,  and  on  nothing  else.  By  the 
obligation  of  your  oaths,  what  is  the  issue  before  j'ou? 
Senators,  allow  me  to  say  that  it  is  not  a  question  whe- 
ther this  or  that  thing  wiis  done.  You  are  not  here  to  try 
a  mere  issue  of  fact.  By  the  very  terms  of  the  Constitu- 
tion you  can  only  try  in  this  tribunal,  crime.  Let  me  re- 
peat the  jurisdiction:— "Treason,  bribery,  or  other  high 
crimes  or  misdemeanors." 

The  jurisdiction  is  comprised  within  that  language.  The 
only  issue  which  this  court  can  try,  is  the  issue  of  criu.u. 
What  is  crime?  In  every  crime  there  must  be  unla%;  till 
purpose  or  intention,  and  when  this  is  wanting  there  can 
be  no  crime.  There  must  be  an  unlawful  purpose  prompt- 
ing its  commissisn,  otherwise  there  can  be  no  crime.  Let 
me  illustrate:— Suppose  a  crazy  man  should  burst  into 
this  Chamber  and  kill  one  of  us;  he  has  committed  the  act 
of  homicide,  but  he  has  not  committed  a  crime.  Suppose 
the  President  should  become  deranged,  and  should,  while 
in  that  condition,  attempt  to  bribe  and  to  break  law  upon 
law,  you  have  no  jurisdiction  to  try  him  on  impeachment. 
Let  me  put  another  case  that  U  not  suppositious.  Mr.  Lin- 
coln claimed  and  exercised  the  power  to  organize  a  mili- 
tary commission  under  which  he  arrested  and  imprisoned 
citizens  within  the  loyal  States.  He  had  no  act  of  Con- 
gress warrantiug  it,  and  the  Supremo  Court  of  the  United 
States  has  dt  clared  tint  the  act  was  against  the  express 
provisions  of  the  Constitution,  Suppose  he  did  violate  the 
express  provisions  of  the  Constitution,  then,  according  to 
the  argument  of  the  managers,  he  might  be  impeached  and 
convicted. 

I  beg  to  read  from  the  argument  of  one  of  the  managers 
on  that  subject.  The  honorable  manager  who  addressed 
us  the  day  before  yesterd.'vy  referred  to  tlie  motives  of  the 
Pie-ident,  and  declared  iliat  the  necessary  inference  of 
the  law  is,  that  he  acted  under  the  influence  of  bad  mo- 
tives ;  whereby  the  gentleman  seems  to  acknowledge  that, 
in  order  to  constitute  a  crime  there  must  be  a  motive. 
i  iiere  can  be  no  crime  without  a  motive;  but  now,  when 
the  President  comes  forward,  and  oilers  to  prove  his  good 
motive,  you  will  not  alloiv  him  to  make  that  proof.  When 
he  comes  forward  and  oflfers  to  prove  this  from  hie  warm 
and  living  heart,  the  ausw  er  is,  "we  make  np  the  motive 
out  of  the  presumptions  of  the  law,  and  conclude  you  on 
that  point;  we  will  not  hear  you;  you  must  be  silent." 

Now,  Senators,  the  jurisdiction  of  this  body  is  to  try 
crime,  and  there  is  no  ciime  without  uulawtul  intention 
and  purpose.  You  cannot  get  a  crime  without  shoeing 
the  unlawful  intent  or  purpose  behind  the  act  itself.  Whai 
is  your  verdict?  Not  that  the  President  did  tliis  or  that 
act.  That  is  not  it.  Hut  was  he  guilty  of  high  misde- 
meanor, it  being  his  purpose  to  commit  it? 

With  these  preliminary  observations,  I  propose  to  pro- 
ceed to  a  bnel  examination  of  the  case  presented.  You 
are  now  ,  all  of  you,  familiar  with  the  arguments  which 
have  been  preseuted  thus  far  in  this  case,  and  I  need  iiol 
attempt  to  go  over  them.  I  have  this  to  say,  and  you  will 
all  concur  \vith  me,  that  the  first  eight  articles  are  built 
upon  tuo  acts  of  the  President;  the  one  being  the  removal 
of  Edwin  M.  Stanton,  the  other  tlie  letter  of  authority 
given  to  Lorenzo  Thomas.  Now,  if  you  « ill  take  those 
eight  articles,  and  notice  the  substantial  argument  around 
\vhich  they  are  bound,  with  all  their  assertions  of  good  or 
bad  intent,  and  all  their  argumeuts  of  every  kind,  you  will 
find  that  there  are  but  those  l«  0  acts— the  removal  of  Mr. 
Stanton  and  tin'  letter  of  authority  to  tieneral  Thoinaa, 
To  do  that,  we  have  only  to  inquire  in  reference  to  these 
two  acts  in  order  to  ascertain  the  merits  of  this  case.  If 
the  President  of  the  United  States  had  the  right  to  remove 
Edwin  M.  Stanton,  then  these  eight  anieles  are  without 
support.  If,  in  addition  to  that,  he  had  the  right  to  give 
the  letter  of  authority  to  Lorenzo  Thomas,  then  these  arti- 
cles fall  to  ruin. 

Now,  there  is  no  Senator  who  has  studied  this  case  who 
will  not  see  the  apjilication  of  this  ctatemeut  at  once,  and 
it  relieves  us  from  the  necessity  it  ..;oing  over  article  by  a»- 
ticle,  step  by  step,  in  our  pro^ii_.-s.  Uive  nie  those  two 
proposition -the  right  to  remove  Stanton  and  the  right  to 
issue  the  letter  of  authority  to  Thomas— and  the  articlea 
fall  instautb;,  and  there  is  nothing  left  of  them,  so  that  we 
liave,  in  asking  your  consideration  of  these  articles,  but 
two  inquiries  to  make.  Had  the  President  the  right  to  re- 
move Mr.  Stanton,  and  had  he  tlie  right  to  issue  the  letter 
of  authority  to  Ihomas?  Iproinae  now,  as  ^\  ell  as  I  am 
able,  to  examine  this  question.  Had  the  President  the 
rigiit  to  remove  Edwin  M.  Stantou?  i  propose  to  examine 
tliat  question  first,  in  connection  with  the  act  regulating 
the  1  enure  of  Civil  Ofiices.  It  is  claimed  on  the  one  side 
tliat,  by  the  operation  of  this  law,  Mr.  Stanton  was  vi'itb. 
drawn  from  his  previous  position,  and  is  covered  and  pro- 
tected here.  It  is  claimed  upon  the  other  side  that  the  law 
does  not  apply  to  his  case  at  all.  I  think  it  will  be  readily 
acknowledged  by  Senators  that  the  President  has  the  right 
to  remove  him. 

Allow  me  to  call  your  attention  to  one  question  of  this 
law  in  which  the  question  eeems;to  be  involved.  It  pro- 
vides, "That  every  person  holding  any  civil  office  to  which 
he  has  been  appointed  by  and  «  ith  the  advice  .and  con- 
sent of  the  Senate,  and  every  person  who  shall  hereafter 
be  appointed  to  any  such  office  and  become  duly  qualified 
to  act  therein,  is  entitled  to  hold  such  office  until  his  suo- 
cessor  shall  have  been  appointed  and  duly  qinilified,  e."«- 
cept  as  herein  otherwise  pro\ ided.  J'rovuhd,  1  hat  the  Se- 
cretary of  State,  the  Secretary  of  the  Treasury,  tlie  Secr^ 
tary  of  War,  the  Secretary  of  the  Navy,  and  the  Secretary 
of  the  Interior,  the  Postmaster-General,  and  the  Attorney- 
General  shall  hold  their  offices  respectively  for  and  durmg 
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the  term  of  the  Prefident  by  whom  they  were  appointed, 
and  for  one  month  thereafter,  subject  to  removal  by  and 
with  the  advice  and  consent  of  the  Senate." 

flow,  gentlemen,  let  me  state  a  few  facts  before  we  rro- 
ce'ed  to  the  consideration  of  this  act.  The  first  fact  is,  that 
the  act  was  passed  on  the  2d  of  March.  1867.  I  further  call 
your  attention  to  the  fact  that  Mr.  t-tanton's  commission 
ig  dated  on  the  15th  of  January,  1862.  It  is  a  commission 
given  to  him  by  President  Lincoln,  hj-  which  he  is  to  hold 
the  office  of  Secretary  for  the  iJepartment  of  War,  during 
the  pleasure  of  the  President  for  the  time  being.  Mr. 
Johnson  became  President  on  the  lath  day  of  April,  1865, 
and  he  has  not,  in  any  manner,  commissioned  Mr.  Stan- 
ton. Now,  upon  these  facts.  Senators,  I  claim  th.at  it  is 
clear  that  Mr.  Stanton  is  not  protected  by  this  Civil  Tenure 
act.  Let  us  inquire.  The  law  proposes  to  grant  to  the 
Cabinet  officers,  as  they  are  called,  a  tenn  that  shall  last 
during  the  term  of  the  President  bv  whom  they  are  ap- 
pointed, and  one  month  thereafter.  !\Ir.  Johnson  has  not 
appointed  Mr.  Stanton.  He  was  appointed  during  the  first 
term  of  Jlr.  Lincoln.  He  was  not  appointed  at  all  during 
the  term  of  President  Johnson.  He  holds  his  office  by  a 
commi.=Fion,  if  at  all,  that  would  send  him  through  ad- 
ministration after  administration  indefinitely,  or  until  he 
is  removed. 

Now,  what  is  the  meaning  of  this  language— "He  shall 
hold  his  office  during  the  term  of  tne  President  by  whom 
he  ie  appointed?"  He  was  not  appointed  during  the  pre- 
Bent  term.  I  think  that  is  plain.  It  does  seem  to  me  that 
that  simple  statement  settles  thi"  question.  The  gentleman 
has  said  this  is  M-.  Lincoln's  tenn.  The  dead  has  owuer- 
Bhip  in  no  office  or  estate  of  any  kind.  Mr.  Johnson  is  the 
President  of  the  United  States  with  a  term,  and  this  is  his 
term.  But  if  Mr.  Lincoln  were  living  to-day:  if  Mr.  Lin- 
coln were  President  to-day,  he  could  remove  Mr.  Stanton. 
Mr.  Lincoln  would'  not  have  appointed  him  during  this 
term.  It  was  during  the  last  term  that  Mr.  Stanton  was 
appointed  and  not  this.  And  an  appointment  by  the  Pre- 
sident during  one  term,  by  the  operation  of  this  law,  will 
not  extend  the  term  of  one  President  through  that  of  an- 
other because  that  same  person  happened  to  be  re-elected 
to  the  Presidency.  Mr.  Stanton  holds  the  office,  therefore, 
under  the  commission  given  him,  and  not  under  the  law. 
But,  Senators,  his  tenure  of  office  cannot  be  changsd  or  ex- 
tended  from  liis  commission  to  the  law,  What  is  the  pro- 
position of  this  law? 

Mr.  Stanton  held  his  office  during  the  pleasure  of  the 
President,  for  the  time  being.  This  law  propo-ses  to  give 
him  a  term  of  four  jears,  and  one  month  thereafter.  By 
what  authority  can  the  Congress  of  the  L'uited  St;ite8  ex- 
tend the  term  in  this  manner?  An  office  can  only  be  held 
by  the  appointment  of  the  President.  His  nomination  and 
his  appointment  must  cover  the  whole  term  which  the  ap- 
pointee claims.  On  any  other  theory  the  Congress  of  the 
L'nited  States  might  extend  the  othce  of  the  persons  who 
has  been  ai  pointed,  indetinitily  through  years  and  years, 
and  thus  difeat  the  constitutional  provision  that  the  Pre- 
sident shall  nominate  and  shall  appoint  for  office  for  the 
whole  term  for  which  he  was  appointed.  Thus,  practi- 
cally. Senators,  it  appears  that  the  law  cannot  be  made  to 
apply  to  any  offices  which  were  occupied  at  the  time  of  its 
passage. 

Take  the  case  of  an  officer  who  holds  his  commission  at 
the  pleasure  of  the  President,  What  is  the  character  of 
that  tenure'  It  is  no  tenure  known  to  the  law,  it  is  a 
tenure  .at  pleasure,  at  sufl'erance  at  will.  To  convert  that 
to  a  tenure  for  a  fixed  time  is  to  enlarge  it,  to  extend  it,  to 
increase  it,  to  make  it  of  larger  e.-^tate  than  it  was  before ; 
and  if  the  oltice  be  one  that  cannot  be  tilled  without  a  Pre- 
eidential  nomination  and  appointment,  it  seems  to  me 
that,  whatever  may  be  the  otiice,  it  cannot  be  extended 
and  controlled  in  this  way.  This  appears  to  Dethec.>n- 
Btruction  of  the  act  of  March  3,  1867.  But  I  am  compelled 
to  leave  it  with  this  brief  examination.  Mr.  Stanton  is.  in 
my  opinion,  left  where  he  was  before  its  passage.  It  is 
fnrther  to  be  shown  that  the  act  of  March  2,  1867,  has  no 
repealing  clause.  We  are,  therefore,  remitted  to  the  pre- 
vious laws  applicable  to  this  case,  to  the  averments  of 
the  Constitution,  and  to  the  act  of  1789. 

By  the  provisions  of  this  law,  it  is  provided,  among  other 
things,  that  there  shall  be  an  P'xecutive  Department,  de- 
nominated the  Department  of  War,  and  that  there  shall  be 
a  principal  officer  therein,  to  be  called  the  Secretary  for 
the  Department  of  War,  who  shall  perform  and  execute 
Buch  duties  as  shall  from  time  to  time  be  enjoined  upon 
him,  and  who  shall  conduct  the  business  of  such  depart- 
ment in  sucli  manner  aa  the  President  of  the  L'nited  Stati  a 
Bhall  from  time  to  time  order  and  instruct,  and  there  shall 
be  in  the  said  department  an  inferior  officer  to  be  ap- 
pointed bv  said  principal  officer,  to  be  employed  therein 
as  he  shall  deem  proper,  to  be  called  the  Chief  Clerk  of 
the  Department  of  War.  But  whenever  the  said  princi- 
pal officer  shall  be  removed  from  office  by  the  President  of 
Uie  United  States,  or  in  any  other  case  of  vacancy,  he 
ehall  have  charge  of  the  records,  books,  ifcc.  That  is  the 
law  to  which  we  are  referred,  unless  the  act  regulating 
the  tenure  of  civil  offices,  covers  the  case  of  Mr.  Stanton. 
I5y  the  terms  of  that  law,  by  the  commission  that  was  is- 
Bued  to  Mr.  Stanton  to  run  during  the  pleasure  of  the  Pre- 
sident for  the  time  being,  framed  upon  this  law,  the  Presi- 
dent had  tlie  right  to  remove  Mr.  Stanton  according  to  his 
pleasure. 

[At  this  point  the  offer  of  the  counsel  to  speak  was  with 
80  much  apparent  effort.  Senator  FESSENDEN  proposed 
that  the  counsel  should  have  permission  to  suspend  his  ar- 
gbment  for  the  present,  or  until  alter  another  argument 
had  been  presented  on  the  part  of  the  managers.] 

Mr.  GROESBECK  returned  his  thanks  to  the  Senator 
for  hifl  kindly  BUggeatioo,  but  saying  he  would  bo  very 


thankful  for  the  attention  of  the  Senate  to  what  he  might 
say,  in  the  condition  of  voice  in  which  he  found  himself, 
he  thought  he  would  prefer  to  go  on  with  his  argument  to 
its  conclusion.    He  then  said  :— 

We  are  lold.  Senators,  by  the  gentleman  who  argued 
this  case,  that  there  has  been  no  such  case  as  the  removal 
of  the  head  of  a  department  without  the  co-operation  of 
the  Senate,  and  that  tUU  construction,  which  we  claim  as 
applicable  to  this  law,  does  not  api'lv.  Let  me  c:ill  your 
attention  to  the  documents,  as  found  "on  pages  ;57  to  359 
of  these  proceedings.  I  refer  to  the  letter."  of  John  Ad.ama, 
written  under  one  of  the  extreme  laws  that  were  passed 
by  the  First  Congress  under  the  Constitution.  1  give  you 
the  letter  of  the  12th  of  May,  1800,  which  is  as  follows:— 

"Sir— Divers  causes  and  considerations,  essential  to  th« 
administration  of  the  government,  ifa  my  judgment,  re- 
quiring a  change  in  the  Department  of  State,  you  are 
hereby  diechai ged  fiom  any  further  service  as  Secretary 
of  State.  (Signed)  .  "JOHN  ADA.MS, 

.^  "President  of  the  United  States. 

To  Timothy  Pickering." 
_  That  was  the  act  of  John  Adams,  bv  whose  casting  vote 
in  the  Senate,  this  bill  was  passed.  That  act  was  done  ac- 
cording to  the  construction  that  was  given  to  the  bill,  and  Ib 
an  act  of  outright  removal  during  the  session  of  the  Senate, 
without  the  co-operation  ot  the  Senate.  The  act  is  done 
in  May.  The  letter  is  addressed  to  the  Secrctarv  in  his 
office,  declaring  him  removed:  and  when  Mr.'.^dams 
comes  to  send  his  nomination  of  a  successor,  he  noniinateB 
John  Marshall,  not  "in  place  of  Mr.  Pickering,  to  be  re- 
moved, with  tlieir  assent,  but  in  place  of  Mr.  Pickering  re- 
moved, by  my  will,  or  in  accordance  with  the  la%v"  now 
existing. 

Why  Senators,  there  is  no  doubt  about  it.  If  John. 
Adams,  who  passed  this  law  in  the  Sehate  by  his  casting 
vote,  had  the  least  idea  that  the  power  of -removal  was 
not  as  granted  in  the  law,  in  his  own  hands,  do  the  gen- 
tleman suppose  that  he  would  have  taken  the  course  he  did 
that  he  would  not  have  taken  some  such  course  aa  this: 
"Senators,  I  propose  for  your  consideration  the  removal  of 
Mr.  Pickering,  if  that  was  not  the  construction  of  that  law. 
His  acts,  the  true  construction  according  to  his  own  inter- 
pretation and  according  to  the  interpretation  given  from 
thatday  to  this,  down  to  the  act  of  March  2,  1867,  done 
while  the  Senate  was  in  session,  done  by  himself  without 
consultation  with  or  the  co-operation  of  the  Senate,  and 
that  was  the  form  which  he  adopted  when  he  did  remove 
him,  as  a  distinct  and  independent  act,  and  which  has 
been  adopted  from  that  d.ay  to  this. 

While  upon  this  subject  let  me  call  vour  attention.  Sena- 
tors, to  the  language  of  John  Marshall  in  the  case  of  Mar- 
bury  vs.  Madison.  He  was  discussing  the  question  when 
an  appointment  was  made,  or  when  it  was  complete,  «) 
that  it  was  withdrawn  from  the  control  of  the  President. 
He  held  that  it  was  complete  when  the  commission  was 
made  out :  but  in  the  course  of  the  discussion  he  goes  on  to 
s.ay:— "When  the  officer  is  removable  by  the  President  at 
the  will  of  the  Executive,"  &c. ;  so  it  has  always  been  un- 
derstood "removable  by  the  President,"  that  is  the  lan- 
guage. So  the  the  commission  ran,  "removable  at  the 
pleasure  of  the  President  for  the  time  being."  When.'  In 
session?  At  his  pleasure?  In  term,  in  session?  "At  his 
pleasure"  is  the  language  of  the  commission,  and  the  an- 
thoritv  that  controls  the  commission  and  the  law.  So  it 
has  always  Decn  construed.  Now,  Senators,  if  I  am  right 
in  .he  view  I  have  here  taken,  Mr.  Stanton  was  not 
covered  by  the  law.  and  was  subject  to  removal  under  the 
commission  which  he  leceived  from  Mr.  Lincoln,  and 
under  the  law  of  1789. 

I  beg  you  to  observe  that  that  law  is  in  full  force.  There 
is  no  attempt  to  repeal  it  in  the  act  of  March  2, 1867-  That 
act,  in  fact,  has  not  a  repealing  clause.  What  then?  AVhat 
becomes  of  the  first  eight  articles  of  this  case?  Let  us  stand 
at  this  point  for  a  moment.  It  is  an  excellent  point  of  obser- 
vation from  which  to  look  at  these  acts.  We  have  removed 
one  diliicultv,  we  have  ascertained  one  fact,  then:  Mr. 
Stanton  can  be  removed  by  the  President.  I  should  like 
to  linger  longer  on  this  question,  and  if  1  had  voice  suflR- 
cient,  1  should  like  to  call  your  attention  to  some  other 
points.  I  should  like  to  read  the  language  of  one  of  your 
Senators,  especially  the  pertinent  language  of  the  Senator 
on  the  committee  that  reported  this  Dill,  I  should  like  to 
read  his  language  which  was  the  last  utterance  in  this 
Chamber  before  the  bill  was  passed.  But  I  pass  on,  and  I 
ask  your  attention.  Senators,  to  pause  here  a  moment  at 
this  point  of  observation  and  look  over  this  case,  ^\'e  have 
borne  down  the  main  structure  of  this  great  argument. 

Take  out  the  single  question  of  the  power  of  the  removal 
of  Mr,  Stanti'U  from  these  eight  articles,  and  you  are  with- 
out support,  and  all  you  have  left  to  consider  is  the  single 
question  of  the  right  to  confer  the  letter  of  authority  upon 
Lorenzo  Thomas.  Whv,  Senators,  we  shall  ."ce  more  than 
that  if  this  be  so.  All  tfirough  these  que.-'tions  which  have 
occupied  so  much  of  the  attention  of  the  court,  vanish  out 
of  sight :  for  if  we  had  this  power  we  had  the  right  to  re- 
move, and  we  were  not  bound  to  come  to  court  to  ascer- 
tain that  fact.  Senators,  allow  mo  to  ask  you  to  consider 
one  other  question.  Suppose  Mr.  Stanton  is  within  the 
Tenure  of  Office  act,  what  then?  The  question  then  comes 
for  your  consideration,  whether  the  President  is  criminal 
in  acting  upon  the  supposition  that  he  was  not  within  the 
act.  Now,  this  inquiry  does  not  challenge  the  constitu- 
tionality of  the  law.  It  is  a  question  of  interpretation  or 
construction  of  a  doubtful  law. 

Is  there  a  Senator  in  this  Chamber  who  will  not  admit, 
whatever  his  view  may  be  upon  this  subject,  that  it  was 
not  a  Law  upon  which  any  one  might  not  attempt  this  con- 
struction? Why,  I  believe  that  a  majorit3-  of  the  Senate  in 
thia  Chamber  are  of  the  opinion  that  it  does  not  apply  to 
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the  case  of  Mr.  Stanton,  and  even  if  they  did  think  that  it 
does,  there  would  be  a  vory  small  iiiajuvity  ceitainly,  vrho 
would  say  there  was  not  room  tor  doubt,  as  to  the  consti- 
tutionality of  the  law.  Let  me  then  refer  you  to  the  act 
creating  the  office  of  Attorney-General:— 

"There  ehall  be  also  a  pereon  learned  in  the  law 
aiipoiuted  Attoinev-General  of  the  United  States,  who 
ehall  be  tworti,  and  «hoec  duty  eliall  be  to  prosecute  all 
suits  in  the  Siipreiue  Cuurt  of  the  United  States  in  which 
the  United  States  tliall  be  concerned,  and  to  give  his  ad- 
vice and  opiuiun  upon  questions  of  law  when  required  by 
the  President  of  the  United  States."  I  need  not  read  fur- 
ther. There  was  a  law,  construe  it  as  yuu  will,  in  refer- 
ence to  the  question  of  the  operation  of  which  there  might 
be  a  difference  of  opinion.  No  Senator  will  differ  as  to  the 
fact  that  it  might  be  interpreted  as  not  covering  Mr.  Stan- 
ton's case  byits  provisions.  Now  suppose  the  President  of  the 
United  States,  upon  consulting  upon  the  subject,  did  con- 
strue the  law  in  that  wav,  is  there  a  Senator  in  this  cham- 
ber who  will  s.ay  that  there  %a  as  any  blame  to  attach  to 
him  on  account  of  such  an  interpretation? 

I  am  assuming  here  that  this  law  «  as  a  law  of  doubtful 
construction  as  it  is,  and  if  the  President  availed  himself 
of  the  counsels  of  his  Cabinet  officer,  who  is  designated 
to  do  this  special  duty,  then  be  is  acquitted  of  the  charge 
of  wilfully  misinterpreting  it;  and,  now,  what  is  the  testi- 
mony on  that  subject?  It  shou  s  that  consultations  were 
held  between  the  President  and  hia  Cabinet.  Not  idle 
consultations,  but  consultations  fur  the  purposetof  deciding 
upon  this  great  and  important  question,  and  which,  if  you 
undertake  to  investigate  the  auestiim  of  motive,  .vou  can- 
not pass  by.  It  appears  that  this  subject  came  up  for  con- 
sideration and  it  was  taken  for  granted  that  these  C  luinet 
ofricers.  who  had  been  appointed  by  .Mr.  Lincoln,  ^\eie  not 
affected  by  the  provisions  of  the  Tenure  of  Oltice  act.  I 
do  not  remember  that  the  point  was  thus  stated,  but  I  re- 
collect thrit  it  was  suggested  by  one  member  (if  the  Cabi- 
net who  was  appointed  by  Mr.  Lincoln,  and  that  no  dis- 
sent was  expressed.  The  Attorney-Geneial,  Mr.  Stanbi'ry, 
was  there— the  entire  Cabinet  was  there— and  this  subject 
was  considered,  and  thii  very  question  of  construction 
came  up,  and  the  opinion  was  expressed  that  he  (Mr.  Stan- 
ton) was  not  included  in  the  provisions  of  Jie  act. 

{The  speaker's  voice,  which  had  graduallj'  become 
fainter,  here  became  almost  inaudible  to  the  reporters.) 

He  considered  this  the  most  important  point  in  this  case, 
bnt  sliould  this  view  not  be  correct  and  the  law  did  apply 
to  Mr.  Stanton,  the  next  iuquiiy  was  whether  the  conduct 
of  the  President  in  removing  Mr.  Stanton  was  criminal. 
Senators  who  participated  as  legislators  in  the  passage  of 
this  very  law  and  had  affirmed  its  constitutionality,  in  the 
tinfortuiiate  condition  of  this  case,  became  the  judges, 
and,  therefore,  they  must  not  be  understood  as  arguing  the 
point  with  a  view  to  chauEe  their  opiuions  or  to  show  that 
the  law  was  unconstitutional.  That  was  not  hia  object.  It 
was  to  present  the  inquiry  whether,  in  the  condition  of 
tlie  question  and  in  the  condition  of  the  President,  he  had 
a  right  to  take  the  steps  he  did  take  without  incurring  the 
charge  of  criminality.  Our  governmeni  is  composed  of 
tliree  departments.  Power  has  been  distributed  among 
them,  and  they  are  each  independent  of  the  other;  no  one 
responsible  to  the  other.  Thev  are  responsible  to  the  peo- 
ple, and  they  are  enjoined  each  to  take  care  of  its  own  pre- 
rogatives, and  to  protect  itself  against  all  possible  encroach- 
ment from  the  other. 

This  tliey  do,  each  and  every  department,  by  observing 
with  the  utmost  fidelity  the  instruction  of  the  written  Con- 
stitution.  At  the  head  of  one  of  these  departments,  the 
executive,  stands  the  President  of  the  United  States; 
he  is  sworn  by  an  oath,  the  most  solemn  obligation  tluit 
could  be  administered,  faithfully  to  execute  the  office  of 
President,  and  to  preserve,  protect  and  defend  the  Consti- 
tution. It  is  not  an  oath  merely  to  execute  the  laws,  but 
also  to  the  best  of  his  ability  to  preserve,  protect  and  de- 
fend the  Constitution.  It  wotjd  seem  that  such  an  oath 
would  impress  him  with  the  idea  that  the  first  and  para- 
mount duty  of  the.e.x-ecutive  was  to  act  according  to  the 
terms  id  the  Constitution,  and  that  in  all  trini  and  doulits 
ho  should  take  shelter  under  it.  The  learned  mamigers 
contended  that  the  President  sliould  siuiplv  execute  the 
laws  passed  by  Congress  and  no  more.  'I  hat  was  not  the 
interpretation  that  should  1  o  given  to  the  language  of  the 
Constitution.  He  was  the  Chief  Magistrate  of  the 
nation  and  in  charge  of  one  of  the  great  departments  of 
the  government,  and  must  maintain  the  powers  confen-ed 
by  the  Constitution  on  that  department;  but  shall  he  dis- 
regard a  law,  "never." 

He  should  never  in  mere  wantonness  disregard  any  act 
of  Congress  in  any  manner.  Shall  he  execute  all  laws?  ile 
took  issue  with  the  learned  manager  on  this  puint  in  tnto 
According  to  the  theory  of  the  managers,  the  President 
should  be  convicted  of  a  crime  even  tUough  the  law  was 
not  constitutional.  He  denied  this.  If  -.x  law  be  declared 
by  the  Supreme  Court,  the  third  department  of  the  govern. 
liient,  and  by  the  very  terms  of  tlie  Constitution  itself  the 
highest  and  final  arbiter  of  the  cou'titutionality  of  Con. 
eresBional  enactment,  if  tliat  court  i-honld  declare  a  law  to 
be  unconstitutional  the  President  would  be  false  to  his  o-Uh 
of  ottice  if  he  should  exeente  that  law.  Ho  would  tell  the 
gentleman,  in  answer  to  his  long  argument,  that  if  a  law 
be  unconstitutional  it  was  no  law  ;  it  never  was  a  law  and 
never  nad  a  particle  of  validity,  although  it  might  be  in  the 
form  of  a  Congrcsdon.al  enarfment.  From  the  beginning  ab 
initio  it  is  no  law,  and  is  vi  id,  and  to  execute  it  is  a  viobi- 
tion  of  the  Constitution.  Therefore  he  should  nut  execute 
such  a  law. 

Again,  if  a  law  be  upon  its  very  face  in  blank  contradio- 
tion  to  the  plainly  expressed  provisions  of  the  ( Vmstitut,  on, 
as,  for  instance,  a  law  declaring  that  the  President  should 


not  be  Commander-in-Chief  of  the  Army  and  Navv,  or 
declaring  that  he  had  no  power  to  make  treaties,  the  rj-e- 
sident  should,  without  going  to  the  Supreme  Court,  maiil- 
taiu  the  integrity  of  his  department,  which,  for  the  tilne 
being,  is  intrusted  to  him,  and  is  bound  to  execute  no  snca 
law.  He  would  be  untrue  to  his  high  official  position  if  Be 
should  execute  that  law.  Hut  the  difficulty  was  not  here; 
the  difficultv  arises  in  doubtful  cases,  in  cases  which  are 
not  plainly  stated  in  the  Constitution,  and  this  was  the 
question  of  inquiry  in  the  present  case.  The  law  of  inter- 
pretation to  be  observed  in  doubtful  casffs  was  a  point  tb 
which  he  called  the  attention  of  the  Senate.  He  would 
not  question  the  constitutionality  of  the  Tenure  of  Office 
act.  He  did  not  challenge  its  constitutionality  here,  be- 
cause the  Senate  had  affirmed  it.  He  would  therefore 
simplv  read  a  few  opiniousof  the  Supreme  Court  and  quote 
from  other  standard  authorities  in  regard  to  this  question. 

The  counsel  here  read  at  length  several  decisions  on 
this  point,  and  then  proceeded  with  the  argument. 

Now,  Senators,  I  have  called  your  attention  to  the  de- 
cision of  the  questinujbv  the  court.  I  have  given  you  the 
utterance  from  the  bench.  I  have  given  you  the  opinions 
of  Marshall,  and  of  Kent,  and  now  let  me  refer  you  to  the 
Executive  Department.  Prom  the  beginning  of  the  go- 
vernment down  to  March  2,  1867,  it  has  been  the  uniform 
construction  and  practice  of  every  administration  that  it 
had  tlie  power  of  removal.  Washington  approved  of 
the  bill;  Adams  voted  for  it;  Jefferson  maintained  it; 
Madi^on  drew  it  up ;  .Monroe  and  Jackson  maintained  the 
same  construction  of  it.  livery  President,  including 
President  Lincoln,  througli  all  our  history  of  eighty  years, 
and  of  twenty  administrations,  maintained  tliis  construo- 
tion  on  the  question  of  where  is  the  power  of  removal 
lodge. 

The  .Judicial  Department  has  concurred  in  the  construc- 
tion that  the  power  of  removal  is  lodged  by  the  Constiti*- 
tion  in  the  President.  Tlie  Kxecutive  Department,  from 
Washington  down,  through  all  the  Presidents,  has  acted  on 
this  construction  and  alhrmed  this  practice.  Washington 
called  the  attention  of  the  First  Congress  to  the  fact  that 
the  Executive  Departments  under  the  old  Confederation 
had  ceased  to  exist,  and  that  it  was  necessary  to  organize 
new  and  corresponding  ones  under  the  new  government, 
and  he  suggested  that,  before  Congress  legislated  on  tlie 
subject,  it  shoidd,  in  debate,  fix  the  principles  and  deter- 
mine the  number  of  departments  necessary.  Congress  at 
once  entered  on  the  subject,  and  agreed  to  establish  three 
departments. 

At  this  point  of  the  argument  the  court,  at  quarter  past 
two,  took  a  recess  for  a  quarter  of  an  hour. 

Mr.  GROESPECK  resumed  his  argument,  commencing 
by  reminding  the  court  of  the  points  he  had  Ijeen  calling 
its  attention  to  befoie  the  recess.  He  expressed  bis  astoiv 
ishment  at  Mr.  lioutwell's  summing  up  of  the  debate  of 
178H,  and  declared,  with  all  respect  to  the  honerable  man.'»- 
ger,  that  the  statement  was  net  authorized  by  ;iny thing 
that  occurred  in  that  debate.  The  only  question  that  was 
di.=cussed  and  settled  in  that  debate,  wnf  w  hether  the 
power  of  removal  n  as  lodged  in  the  President  alone,  or 
lodged  in  the  President  and  Senate,  and  it  was  decided  . 
that  tiie  power  u  as  in  the  President  alone.  The  phrase- 
ology of  the  bills  was  changed  so  tliat  all  appearance  of  a 
grant  of  the  power  from  the  Legislature  might  be  avoided, 
ane  that  Congress  might  appear  as  simply  recognizing  the 
fact  tliat  the  p.iwer  was  vested  by  the  Constitution  in  the 
Piesidint.  He  had  stated  accurately  the  substance  of  the 
deb.'ite,  and  challenged  all  ceutradie'tion. 

What  had  followed?  That  Cengress  had  p.aesed  three 
bills  establishing  three  Executive  l)e)iartuionts.  and  in  the 
language  of  Chief  Justice  Marluill,  it  had,  in  order  to 
avoid  legislative  instability  on  that  qeestiou,  framed  those 
bills  so  that  they  should  not  take  the  form  of  a  grant  from 
the  Leeislature,  but  should  appear  as  a  constitutional  in- 
terpretation. These  laws  were  in  force  to  this  day;  they 
Were  professedly  an  interpretation  of  the  Constitution; 
were  so  declared  b3'  the  Supremi'  Court ;  were  to  declared 
and  treated  be  the  Congress  which  passed  them,  and  were 
so  regarded  by  every  subsequent  Congress  down  to  the 
Thirtj'-ninth  Congress. 

He  would  pass  on  for  nine  years,  and  come  down  to  1798. 
Another  executive  department  was  tlien  funned,  called 
the  Navj'  Department,  and  in  the  law  creating  it,  the 
power  of  removal  was  recognized  in  the  phraseology,  "in 
case  of  vacancy  by  remov,al  or  otherwise."  The  worda 
were  not  "removal' by  the  President;"  the  idea  being  co». 
vevcd  that  it  was  a  power  lodged  by  the  Con.-titution  in 
the  J'resident.  He  passed  on  for  twenty  years— to  the 
creation  of  the  Post  Office  Department,  the  law  creating 
whicli  contained  this  provision :— "lu  case  uf  the  resiguiv- 
tion  or  removal  from  oflico  of  the  Postmaster-General.  It 
did  not  sa.y  bv  wlioiii  the  removal  was  to  be  made,  but  it 
adopted  the  preceding  laws  in  reference  to  which  it  waa 
distinctly  understood  that  they  were  interprctatiuns  of  the 
Constitution,  acknowledging  that  the  power  of  removal 
was  lodged  in  the  President,  and  therefore  not  necessary 
to  be  conferred  by  express  grant. 

Then  he  came  to  the  act  of  JIarcli,  l?4fl.  creating  the  Ii> 
terior  Department,  and  providing  that  the  Secretary  of  the 
Interior  was  to  hold  bis  ollice  by  the  same  teiiuie,  and  to 
receive  the  same  salary  as  the  secretarieii  of  the  other  cjc- 
partments.  Under  that  law  the  Secretary  of  the  Interior 
was  removable  at  pleasure.  Then  he  came  to  the  law  es- 
tablishing the  seventh  department,  that  of  the  Attorney 
General.  In  the  law  estuMishing  that  office  there  wasnot 
one  Word  said  iiM  the  suliject  uf  renmval  or  vacincy,  bat 
theAttuini-v  (Jenernl  had  t;iken  bis  eoniniissiuu  during 
the  pleasure  uf  tlie  Piesideut  fer  the  time  beiue,  and  bad 
bejen  subject  to  i  eiuuvjil  \>y  the  President  just  us  any  other 
of  the  heads  uf  the  departuieuts. 
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He  had  thus  gone  throueh  tht  Icginlation  establishing 
the  executive  departments  ranging  from  1V89  to  1849,  a  pe- 
riod of  sixty  years,  and  showing  the  principle  that  the 
power  of  removal  was  recognized  us  being  ludgcd  by  the 
Constitution  in  tlie  President.  But  that  was  not  all.  He 
might  cite  a  largo  number  of  laws  on  the  subject  of  other 
officers,  such  aa  postmasters,  etc.,  and  bearing  out  the  same 
Idea.  He  stated,  not  from  his  own  examination,  but  from 
information  on  whicli  he  could  rely  tliat  if  all  the  laws  of 
Congress  were  collected  from  1789  to  1867  whicli  attirmcd 
this  construction,  they  would  average  t»vo  or  three  to  each 
Congress. 

Tlie  law  of  March,  1867,  came  into  work  on  the  concur- 
rent chain  of  constitutional  interpretation,  but  he  would 
ask  Senators  whether  human  reason  might  not  pause  here 
and  human  judgment  doubt  on  thi^  question.  All  the 
President?  had  altirmed  the  Constitution  had  acted  on  it  for 
eighty  j-ears;  the  Supreme  Court  had  attirmcd  it;  thirtj'- 
eight  Co..gresses  had  concurred  in  it.  All  this  was  on  the 
onesideoi  the  question,  and  on  the  other  side  there  was 
the  action  ot  one  Congress.  Might  not,  therefore,  human 
reason  pause  and  human  judgment  doubt?  Was  it  crimi- 
nal in  the  President  to  stand  liy  that  gi-eat  mass  of  prece- 
dent and  to  believe  as  thirty-eight  Congresses  had  be- 
lieved; as  all  Administrations  bad  believed,  and  as  the 
Supreme  Court  had  aliirmed,  that  the  power  of  removal 
from  otlice  was  vested  b3'  the  C'oiistitiuion  in  the  Presi- 
dent?   Tliat  was  the  question  this  court  was  to  decide. 

Did  Senators  believe  that  at  the  time  Andrew  Johnson 
honestly  thought  that  the  Constitution  lodged  the  power 
of  removal  in  the  hands  of  the  President?  What  .should 
be  the  effect  of  this  long  line  of  interpret.atiim  Iiy  every 
department  of  the  government?  AVbat  rule  should  be  ap- 
plied? Stability  was  as  much  needed  in  regard  to  powers 
not  expressed  in  the  Constitution  as  in  regard  to  those  as 
are  expresfed.  If  it  was  to  be  fixed  by  intcr|iretation  and 
decision.  When  was  it  to  be  regarded  as  fixed?  In  five 
hundred  years?  They  would  all  agree  to  that,  lu  four 
hundred  years?  He  thought  they  would  all  agree  to  that. 
In  two  hundred  years?  Yes.  in  one  hundred  years?  Yes! 
AVell,  here  was  a  construction  and  interpretation  existing 
for  seventy-eight  years.  If  this  governiueut  was  ever  to 
have  stabilitv  in  its  institutions  it  must  adopt  and  adhere 
to  the  rule  of  State  der.isus.  The  Thirty-iiiuth  Congress 
alone  had  given  a  different  interpretation  of  the  Constitu- 
tion. He  did  not  propose  to  institute  any  comparison  be- 
tween th.at  Congress  and  any  preceding  one. 

He  would  not  sa.y  that  it  was  not  just  as  able  and  in  just 
as  good  condition  as  any  otlier  to  offer  a  correct  opiuion, 
but  he  would  say  that  it  was  no  better.  This  brought  him 
to  the  question,  whether  the  Senate  was  prepared  to  drive 
the  President  from  his  office  and  convict  him  of  crime  be- 
cause he  liad  believed  as  every  other  President  before  him 
had  believed,  as  the  Supreme  Court  liad  believed,  and  as 
the  Thirty-eighth  Congress  liad  believed?  Was  Mr.  John- 
son to  lie  down  with  his  hand  upon  his  mouth,  and  his 
mouth  in  the  dust,  before  Congress?  or  was  he  to  stand  up 
as  the  Chief  Magistrate  of  the  nation  in  the  great  contest 
to  defend  tlie  integrity  of  his  departmeut?  It  was  for  the 
President  to  execute  the  laws,  to  execute  even  doubtful 
laws;  but  when  he  was  called  upon  to  execute  a  law 
against  which  all  precedents  were  arrayed,  against  which 
all  the  voiees  of  the  past  were  sounding  in  his  ears,  was  he 
not  justified  in  seeking  to  get  a  judicial  interpretation  of 
the  que.-'tion,  and  was  the  Senate  to  undertake  to  brand 
him  A\  ith  criminality  because  he  proposed  to  go  to  the  Su- 
preme (Juiirt  :ind  have  a  decision  on  the  question. 

He  (counsel)  should  have  referred  also  to  the  President's 
conduct  on  the  subject  in  reference  to  his  consulting  those 
who  are  bj'  law  his  advisers  and  counsellors.  The  Senate 
had  shut  out  many  of  these  facts  and  would  not  hear  the 
evidence  ujion  them.  Suppose  it  had  been  brought  to  the 
attention  of  Senators  that  on  a  serious  and  important  fjues- 
tion  like  this  the  President  had  disregarded  the  advice  of 
his  Cabinet,  liad  turned  bis  back  upon  his  counsellors,  had 
held  no  consultation  with  them,  but  had  in  wilfulness 
and  disregard  of  their  wishes  acted  iu  the  manner  he  had 
djyie. 

The  managers  would  probably  have  put  that  in  evidence 
against  him.  but  yet  the  fact  that  be  could  prove  just  the 
contrary  was  excluded  from  testimony.  What  was  Mr. 
Jolmsiin's  Condition?  He  bad  Cabinet  oflicers  who  were 
unfriendly  to  liiin  personally  and  politicallj'.  All  confi- 
dential relations  bitween  tbeui  had  been  broken  off.  That 
onicer  himself  hud  t'ld  the  Senate,  in  a  letter  dated  as 
lately  as  the  4tli  of  F.-bruarv,  lbi:8,  that  he  bad  no  corres- 
pondence with  the  Presicieut  since  the  12th  of  August  last, 
and  had  received  no  orders  from  hiui.  It  thus  appears 
that  that  Cabinet  ofliccr  was  merely  a  non-executive  re- 
pudiating the  President,  having  no  otticial  communication 
with  hiiu.  and  proposing  to  have  none,  and  propcpsing  to 
carry  on  his  department  without  recognizing  even  the 
Pi-esident's  name. 

This  was  the  condition  of  President  .Johnson  when  ho 
communicated  with  (iencral  Sherman,  and  counsel  would 
read  to  the  Senate  what  General  Sherman's  testimony  on 
that  point  was.  General  Sherman  said:— "I  intend  to  be 
very  precise  and  verv  short,  but  it  ai'pe.-cn-d  tn  me  neces- 
sary to  state  what  I  began  to  state,  that  the  President  tuld 
me  that  tlie  relations  betu  ecu  liiui  and  .Mr.  StautcMi,  and 
between  Mr.  St.iuton  and  tlic  other  members  of  the  Cabi- 
net, i\  ere  such  that  he  could  not  execute  the  otlice  which 
he  filled,  as  President  of  the  United  States,  without 
making  provision  wi  interim  for  that  ofhce,  and  thatTio 
had  flu-  right  under  the  law.  He  claimed  to  have  tho 
right,  ami  his  purpose  was  to  have  the  ollicc  administered 
in  the  interest  of  the  army  and  the  country,  and  he  offered 
me  tlie  iillice  iu  that  view.  He  did  not  state  to  nie  then 
that  it  was  Ilia  purpose  to  bring  it  to  tho  courts  directly, 


but  for  the  purpose  of  having  the  office  administered  pro- 
perly in  the  interest  of  tlie  armv  and  of  the  wlmle  country." 

That  was  the  condition  of  things  with  a  Cabinet  oliicer 
wlio  refused  all  intercoiu-ee.  Counsel  did  not  iiiti  nd  to  go 
into  any  imiuirj-  as  to  who  was  rifiht  or  wrong ;  he  merel v 
stated  the  naked  fact.  This  Cabinet  ofTicer  had  refused  all 
intercourse,  and  w.as  proposing  to  carry  on  his  department 
without  communicating  with  the  President,  and  as  a  sort 
of  secondary  executive.  In  that  condition  of  thini.'s,  was 
it  not  the  duty  of  the  Chief  Magistrate  to  make  a  change? 
There  was  not  a  Senator  before  him  who  would  not  havo 
made  the  change.  It  was  impossible  to  administer  the  de- 
partment u  hile  there  were  wranglings  and  controversies, 
and  want  of  confideucu  between  the  head  of  the  depart- 
ment and  the  President.  In  that  necessity  it  was  that  Jlr. 
Joliuson  had  moved  to  procure  a  change  in  tlu'  deparl>- 
raent.  If  he  had  sued  out  a  writ  of  qw>  warranto,  as  the 
manager  suggested,  he  would  have  been  laughed  at  and 
ridiculed,  because  a  determination  of  it  could  not  havo 
been  reached  before  a  year,  and  because  it  was  reported  at 
the  time  that  be  would  be  impeacned  and  removed  iu  ten, 
twenty,  or  thirty  d.ays. 

Hut  Mr- Stantun  had  brought  a  suit  aeainst  General 
Thomas,  and  had  had  him  arrested.  There  was  the  Presi- 
dent's oiiiKirtunity ;  b.v  reason  of  that  he  could  reach  a 
nice  decision  instautU-.  The  President  snatched  at  it,  but 
it  was  anxiously  snatched  away  from  Uim.  The  managers 
had  talked  of  force— where  was  the  force?  Wliere  was  there 
one  single  bitter,  personal  interview  in  all  that  transao- 
tion?  There  was  n<jt  a  quarrelsome  ■«  ord  w  ith  anvbi,dy. 
The  only  force  exhibited  was  in  the  cordial  embrace  be- 
tween tieneral  Tliomas  and  Mr.  Stanton.  «  ith  the  one 
putting  his  arm  around  the  other  and  running  bis  fingers 
affectionately  through  his  silver  locks.  That  was  the 
"force,  intimidation  and  threat"  that  was  used,  and  that 
was  about  all  there  was  of  it.  Counsel  for  the  President 
had  odered  to  bring  here  the  members  of  the  Cabinet  to 
testify  as  to  what  their  advice  was  to  the  President  on  the 
subject.  They  had  consulted  on  that  very  question,  but 
yet  the  Senate  would  not  hear  them ;  it  shut  their  mouths 
and  remanded  the  defense  to  the  man  from  Dela\\  are. 

The  Senate  was  asked  to  find  the  eniploj'nieut  or  the  in- 
timation to  employ  force  from  the  utteiauces  of  that  man 
from  Delaware,  and  from  the  conversation,  or  at  mid- 
night masquerades  of  a  man  dressed  in  a  little  brief  aiv 
thorit3-,  and  3'et  the  Senate  would  not  hear  the  delibera- 
tions of  the  Cabinet,  the  consultations  which  were  held  on 
that  very  question  when  the  transaction  was  warm  in  the 
minds  of  the  parties;  tlierc  was  no  rescuing  this  trial  from 
the  manifest  iniperfc'ctbiu  nf  the  testimony  on  that  point. 
Now,  what  was  the  President's  course?  Whv  did  he  give 
this  letter  of  authority  to  Lorenzo  Thomas?  He  had  to  do 
it.  There  was  no  other  way  he  could  adopt  bv  which  he 
could  put  the  case  in  a  condition  to  test  the  hiw.  If  the 
President  had  nominated  to  the  Senate  the  otlice  would 
have  remained  in  the  cx.act  condition  it  was  \vithout 
nomination,  and,  therefore,  it  was  necessary  by  an  ar- 
rangement of  this  kind  to  get  into  the  ollice  one  who  could 
represent  tho  government  on  that  question. 

The  President's  intention  in  all  tfie  movement  was 
simply  to  get  rid  of  that  defiant,  friendly  Secretary. 
Counsel  used  this  expression  without  eenveviug  an  v  per- 
sonal sentiment.  What  had  the  I'lesideut  dune  lu  the 
first  place?  He  had  selected  eicueral  (ii  ant,  a  ukiii  whom 
the  country  delighted  to  honor,  iu  wlnni  it  bad  tlie  utmost 
confideuce,  and  for  whom  probably  the  honorable  manager, 
Mr.  Putler,  intended  to  express  still  greater  confideuce. 
The  President  had  selected  such  a  man  ag  that,  and  yet 
this  was  to  be  regarded  as  a  miscbievous  trans;iction. 
What  nextdid  the  I'lesident  do?  The  very  next  step  that 
the  President  took  was,  not  to  get  a  daugerous  man,  not  to 
pet  a  man  in  whom  the  Senate  had  Uo  confidence,  but  tlio 
next  man  to  whom  he  ofiered  the  I'l  u'e  was  General  Sher- 
man—would any  one  charge  wickeduess  upr.ii  that  high 
officer?  Hut  (ieucral  Sherman  W(juM  not  take  the  ottica. 
To  whom  did  he  ue.xt  offer  it?  To  Major  tJeneral  George 
H.  Thomas.  It  seemed  that  the  President  liad  picked  out 
the  three  men  of  all  others  in  tlie  nation  wlio  could  cou> 
mand  the  respect  and  confideuce  of  the  nation  in  reference 
to  the  purpose  he  had  in  view  in  the  matter.  You  cannot 
make  crime  out  of  this,  Senators. 

The  President  had  one  purpose  in  view,  and  that  was  to 
change  the  head  of  tho  War  nepartnicnt,  and  it  would 
have  dcligbted  him  to  make  tho  change,  and  put  there 
permaneutlv  any  competent  man,  and  thus  get  rid  of  tlie 
condition  of  his  Cabinet.  What  then,  gentlemen?  He  es. 
ccuted  thislaw  in  other  respects.  Ho  changed  the  forms 
of  iiis  commissions:  he  reiiorted  suspensions  uuder  this 
law,  and,  Senators,  it  is  one  of  the  strongest  facts  in  tfua 
case.  He  did  not  take  up  this  law  and  tear  it  to  jiieees ;  he 
did  not  take  this  law  and  trample  it  under  foot;  and  iu  aH 
other  respects  ho  tried  to  obey  it  without  the  surreuilor  of 
bis  own  convicli  ins.  It  is  said  that  in  the  suspension  of 
Mr.  Stanton  he  acted  under  tlii^  law.  I  cannot  adjust  it  to 
your  law  •  and  instead  of  seizing  upon  that  as  a  subject  of 
censure,  I  tell  you  it  was  an  (jverture  from  the  President 
to  get  out  of  this  difficulty  and  to  ccmeiliate  you.  T:ike 
that  suspension— take  tho  act  In  tho  very  letter  of  tho 
message  of  suspension  ho  tells  you  my  Cabinet,  and  Mr. 
Stanton  the  most  emphatic  of  all.  believe  this  law  is  uj> 
coimtitutional. 

Mr.  Stanton  was  tho  one  that  was  eclected  to  draw  up 
these  objections.  IJut  the  I'resident  tells  you  in  that  aci 
of  suspension  what  his  views  were  about"  the  law.  lip 
goes  on  and  tells  you  further  in  that  verv  message:— "VVo 
liad  this  matter  up  111  the  Cabinet  meeting,  wbeu  the  So- 
crctiries  said  it  did  not  api>ly  to  hiui  or  to  any  other  g^ 
Mr.  Lincoln's  Cabinet."  All  these  opinions  were  iu  hJa 
mind.     Uo  communicated    theiu  iu  the   very   meaeage 
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w^ere  you  eav  he  surrendered  himself  to  the  terms  of  the 
Civil  Office  bill.  He  did  all  that,  and  it  is  to  his  credit  that 
lie  has  not  gone  about  ever.vw  here  violating  the  law,  in- 
etructing  its  violation  or  forbidding  it  to  be  exercised  un- 
til it  vra3  ascertained  an  to  its  conBtitiitionality  in  some 
■n-ay  or  another.  Well,  now,  I  have  been  sitting  here  listening 
to  the  evidence  presented  in  this  case  lor  a  long  time,  and 
reading  more  or  less  about  it,  and  I  have  never  been  able 
to  come  to  the  conclusion  that,  when  all  these  matters 
were  placed  before  the  donate,  and  understood,  they  could 
convict  the  President  of  crimiuality  for  doing  what  was 
done. 

There  is  no  force— where  is  It?  Where  is  the  threat? 
Where  is  the  intimidation?  Nowhere.  He  did  to  get 
into  the  courts;  that  we  Know.  He  did  his  best  to  get  it 
there ;  ran  after  a  case  bv  which  he  could  have  got  it  there. 
Where  is  his  criminalitv?  Is  he  criminal  because  he  did 
not  surrender  the  convictions  of  his  mind  on  the  constitu- 
tionalitv,  according  to  your  interpretation  of  the  act  of 
1667?  \Vhv,  60  was  General  Washington  criminal ;  so  was 
Adams  criminal.  But  the  precedent  in  the  whole  history 
of  the  government  is  at  his  back  in  the  position  which  he 
has  taken.  How  are  we  going  to  try  criminality  upon  this 
single  question  of  the  constitutionality  of  the  act  of  1867, 
having  the  opinion  of  every  Congress  at  his  back,  the 
opinion  of  the  administrations,  and  the  opinion  of  the 
Supreme  Court,  as  far  as  it  goes? 

Let  us  go  back  a  moment  to  that  brief  examination 
which  I  made  of  the  riglit  construction  of  the  civil  office 
act.  I  told  you  then  that  if  Stanton  were  not  included, 
the  first  eight  articles  of  this  case  substantially  fell,  and 
even  if  he  were  included,  and  we  were  advised  as  we 
were,  there  could  be  no  criminality  in  acting  upon  a  ques- 
tion of  law  under  the  advice  of  the  Attorney-General,  who 
was  officially  designated  for  the  very  purpose  of  giving  iia 
that  advice.  So  tiiat  from  that  point  of  view,  Bupposo 
Stanton  were  under  the  law,  and  we  had  no  excuse  for 
what  he  did,  then  the  question  is,  where  in  the  condition 
at  this  question  was  the  power  of  removal  lodged? 

You  m.ay  have  your  own  opinion  about  the  constitu- 
tionality, but  there  is  another  question  which  I  present. 
It  is  this:— It  is  a  question  of  construction.  Will  you  con 
demn  as  criminal  a  President  who  stood  on  the  side  wliere 
every  decision  of  the  government  had  been  up  to  that 
time?  I  come  now,  gentlemen,  to  the  next  question  about 
the  ad  irtienm  appointment,  and  I  beg  vou  to  observe  that, 
if  you  shall  come  to  the  conclusion  that  the  President  had 
the  right  to  make  an  ad  interim  appointment,  then  thei'e  is 
great  shipwreck  in  his  case.  It  nearly  all  tumbles  into 
rum.  I  beg  jou  again,  when  you  come  to  examine  these 
articles,  to  see  how  many  of  them  are  built  upon  the  two 
facta— the  removal  of  Stanton  and  the  ad  interim  appoint- 
ment of  Thomas.  He  made  the  appointment.  Senators, 
under  the  act  of  February  13, 1795. 

Mr.  Groesbeck  read  the  law  which  authorizes  the  Presi- 
dent, in  case  of  a  vacancj'  in  the  offices  ot  the  Secretary  of 
State  and  of  War,  to  authorize  a  person  to  perform  the 
duties  of  such  office  until  a  successor  shall  be  appointed, 
and  continued:— You  «  ill  observe  that  all  possible  con- 
ditions of  the  dcpartmeut  are  expressed  under  the  single 
word,  "vacancy."  It  covers  the  removal,  the  expiration 
of  the  term  of  office,  resignation,  absence,  sickness— every 
possible  condition  of  the  department  in  which  it  would  be 
necessary  arf  interim  to  supply  the  place.  That  law  was 
passed  on  February  13,  1795.  There  has  been  another  act 
passed  partially  covering  the  same  ground,  under  the  date 
of  February  20,  1863.  Now,  does  that  act  repeal  the  act  of 
February  13,  1795?  Allow  me  to  draw  your  attention  to  a 
few  rules  of  interpretation  of  statutes  before  1  compare 
them  :— 

First,  The  law  does  not  favor  repeals  by  implication. 
Again,  if  statutes  are  to  be  construed  together  they  are  to 
stand.  Still  another,  a  better  statute  in  order  to  repeal  a 
former  one  must  fully  embr,ace  the  whole  subject  matter. 
Still  again,  to  effect  an  entire  repeal  of  all  of  the  provisions 
of  the  previous  statute  the  whole  subject  matter  must  bo 
covered.  Let  me  illustrate.  Suppose,  for  illustration,  there 
was  a  statute  extending  from  mvself  to  yonder  door;  then 
If  another  statute  were  passed  which  woidd  reach  half 
way,  it  would  repeal  so  much  of  the  former  statute  as  it 
overlay,  and  leave  the  balance  in  force.  What  lies  beyond 
1b  the  legislative  will,  and  just  as  binding  as  the  original 
Btatue. 

Now  we  come  to  a  comparison  of  these  statutes.  The 
statute  of  February  20,  1862,  provides  for  the  occasion  of 
death,  resignation,  absent  from  the  seat  of  government,  or 
gickness.  There  are  two  cases  that  are  not  provided  for 
by  this  statute,  and  they  are  covered  bv  the  statute  of  1795 
—removal  and  expiration  of  terra  ;  so  that  we  are  advised 
by  that  simple  statement  that  the  reach  of  the  statute  of 
1795  was  beyond  that  of  the  statute  of  February,  1863,  and 
BO  much  of  it  as  lies  beyond  the  latter  statute  is  still  in 
force. 

With  these  few  remarks  upon  the  repeal  of  statutes  I 
eome  to  the  consideration  of  the  ad  interiin  letter.  From 
the  foundation  of  the  government,  as  you  have  been  atl- 
vised  by  my  colleague  (NIr.  Curtis)  and  others,  it  has  been 
the  policy  of  the  government  to  provide  for  filling  offices 
ad  interim.  They  are  not  appointments.  There  is  no  com- 
mission under  seal.  It  is  a  mere  letter  of  appointment,  and 
they  are  not  considered  as  filling  the  office. 

When  Mr.  Upshur  was  killed,  in  1844,  an  ad  interim  ap- 
pointment was  made  to  supply  the  vacancy  occasioned  by 
that  accident,  and  soon  afterwards  the  President  nomi- 
nated to  the  Senate  Mr.  Calhoun  to  fill  the  office  perma- 
nently. That  illustrates  the  coudition  of  an  ad  interim  in 
the  office.  It  has  been  the  policy  of  the  government  from 
the  beginning  to  thus  supply  vacancies  in  the  department 
from  sickness,  absence,  resignation,  or  any  of  those  causes. 


and  this  occurs  both  when  the  Senate  is  in  session  and 
when  it  is  in  recess.  The  law  of  1863  makes  no  ditfereuce. 
It  may  be  at  any  time. 

Now,  Senators,  1  «  ill  dismiss  this  part  of  the  subject  by 
calling  your  attention  to  arf  interim  appointmeuta  that 
were  made  during  the  session,  of  heads  of  departments. 
In  the  first  place  I  give  jou  Mr.  Nelson,  who  was  ap- 
pointed, during  the  session  of  the  Senate,  Secretary  of  the 
fetate.  I  give  you  Geueral  Scott,  who  was  appointed  aa 
interim  Secretary  of  War  during  the  session  of  the  Senate. 
I  give  you  Mr.  Moses  Kelley,  \iTio  was  appointed  adin- 
fccim  during  the  session  of  the  Senate  to  tne  Department 
of  the  Interior.  I  give  you  Mr.  Holt,  who  was  appointed 
ad  interim,  during  the  session  of  the  Senate,  Secretary  of 
War.  But  I  intend  to  linger  a  little  at  the  case  of  Mr. 
Holt,  which  deserves  especial  consideration  and  attentioix 
Mr.  Groesbeck  read  from  the  message  of  President  Bt». 
chanan  of  January  1, 1868,  in  reply  to  a  resolution  of  ii>- 
quiry  by  the  Senate  in  regard  to  the  appointment  of  Mk. 
Holt  to  succeed  John  B.  Floyd,  and  continued :— There  was 
a  case  where  the  Senate  took  the  matter  under  considera- 
tion and  inquired  of  the  President  what  he  had  done,  and 
by  what  authority  he  had  done  it.  Why  did  you  not  Ao 
that?  Why  did  you  not  report  upon  it?  A  full  inquiry 
was  made  by  the  Senate  into  that  case  of  this  ad  interim 
qucbtion,  and  Mr.  Buchanan  replied  that  he  had  supplied 
the  vacancy  by  an  ad  interim  appointment  under  the  law 
of  1795.  He  communicated  that  fact  to  the  Senate.  The 
Senate  received  that  communication,  and  were  satisfied 
tliat  it  was  res  adjudicata  on  his  part. 

The  Senate,  on  that  occasion,  investigated  thoroughly 
thi:i  identical  question  of  ad  interim  appointments  durina 
the  session,  and  received  Mr,  Buchanan's  roplv  that  he  did 
it  under  the  verj'  law  under  which  we  acted,  and  the 
Senate  did  not  censure  that  act,  while  they  bring  us  fo^ 
ward  as  a  criminal  and  brand  us  with  crime  for  ours.  Yon 
cannot  discriminate  between  them.  Both  were  donti 
under  the  same  law,  both  done  during  the  session. 

I  shall  glance  now  at  the  next  article.  I  do  not  intend  to 
linger  upon  such  charges  as  are  contained  in  it.  It  makes  a 
great  noise  in  the  articles,  but  it  is  very  hard  to  see  through 
it.  What  is  the  proof  to  sustain  this  article?  The  Presi- 
dent had  an  interview  with  General  Emory,  and  in  the 
course  of  that  interview  General  Emory  informed  hira  of 
the  passage  of  a  certain  law.  They  had  a  conversation 
about  it,  and  the  President  said,  in  the  course  of  that  con- 
vers.ation,  that  the  law  was  unconstitutional.  He  did  not 
say  anything  more;  and  that  is  the  enormous  crime  conv 
mitted  under  article  nine.  He  said  it  was  unconstitutional. 
What  about  that?  Is  it  not  in  evidence  before  you  and 
uncontradicted  that  the  President  had  been  informed  that 
there  were  unusual  military  movements  going  on  in  the 
city  the  night  before;  and  Secretary  Welles  called  upon 
him  to  inform  him  of  that  fact,  and  the  President  said  ba 
would  inquire  about  it? 

He  sent  a  note  to  (jeneral  Emory,  and  General  Emory 
waited  upon  him  with  the  information.  That  is  all.  u 
tluit  not  an  explanation?  Does  anybody  contradict  it? 
No!  The  time  the  occasion,  everything  in  the  transaction 
adjusts  itself  to  that  explanation,  and  no  other.  Here  was 
a  President  whom  you  has  subordinated  to  an  inferior— I 
mean  to  tlie  extent  of  requiring  him  to  send  orders  through 
an  inferior— groping  in  the  darK,  as  it  were,  called  upon  by 
one  of  his  Cabinet  to  inquire  about  it. 

I  now  come  to  article  ten.  I  shall  leave  the  elaborate 
discussion  of  this  article  to  my  caileague,  but  1  wish  to  say 
just  a  few  words  about  it.  I  refer  j-ou  to  the  rrii\  i^ion  of 
the  Constitution  bearing  upon  this  subject,  whicli  denies 
to  Congress  the  power  to  deny  freedom  of  speech.  Are 
there  any  limitations  of  this  provision?  Does  this  privilege 
belong  only  to  the  private  citizen?  Is  it  denied  to  officers 
of  the  government?  Cannot  the  Executive  discuss  the 
measures  of  any  department?  May  Congress  set  itself  np 
as  the  stand.ard  of  good  taste?  Is  it  for  Congress  to  pro- 
scribe the  rules  of  Presidential  decorum?  W  ill  it  not  be 
qiiite  enough  for  Congress  to  preserve  its  own  dignity? 
Can  it  prescribe  the  forms  of  expression  which  may  be 
used,  and  punish  by  impeachment  what  Congress  cannot 
forbid  in  the  form  of  a  law?  But  I  do  not  propose  to  dis- 
cuss it.  In  1798  some  of  the  good  people  of  the  country, 
who  liad  been  operated  upon  very  much  as  the  House  of 
Peprcsentatives  were  in  this  instance,  took  it  into  their 
heads  to  make  a  sedition  law.  It  was  very  like  article  ten. 
I  propose  to  read  it. 

Mr.  Groesbeck  read  the  law  punishing  libellous  publics^ 
tions  or  utterances  against  the  President  or  Congress  by 
fine  and  imprisonment,  and  proceeded:— This  was  the 
most  olt'ensive  that  has  ever  been  passed  since  the  govern- 
ment was  started.  So  obnoxious  was  it  that  the  people 
would  not  rest  under  it.  and  they  started,  as  it  were,  a  hue 
and  cry  against  evervbody  who  was  concerned  In  it,  and 
they  devoted  a  great  many,  for  their  connection  with  this 
law,  to  a  political  death.  But  it  was  a  great  law  compared 
with  article  teu.  So  unpopular  was  it  that  since  then  no 
law  punishing  libel,  from  that  day  to  this,  has  been  passei 
It  has  been  reserved  for  the  House  of  Kepresentatiues, 
through  its  managers,  to  renew  this  questionable  propo- 
sition ;  but  I  take  it  upon  myself  to  suggest  that  before  we 
are  condemned  in  a  court  of  impeachment,  wo  shall  haye 
some  law  upon  the  subject. 

Mr.  Groesbeck  then  read  a  burlesque  law,  with  a  numbM 
of  preambles,  which  created  considerable  laughter,  reciting 
the  duty  of  the  President  to  observe  official  decorum  ana 
to  avoid  the  use  of  unintelligible  phrases,  such  as  calling 
Congress  "a  body  hanging  on  the  verge  of  the  govem- 
meut,"  and  recognizing  the  right  of  Congress,  and  cppe- 
cially  the  House  ot  Keprcsentatives,  to  lay  down  rules  of 
decorum  to  be  observed,  punishing  the  President  by  fine 
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and  imprisonment  for  any  breach  of  euch  decorum. 
"That,'- he  said,  "ie  article  ten."    (Laughter.) 

He  then  took  up  article  two,  saying  there  was  no  testi- 
mony to  support  it,  except  the  tekgr.-iiu  between  Governor 
Pareona,  of  Alabama,  and  the  Prefcideut,  dated  on  the  loth 
dav  of  January  preceding  the  March  in  which  the  laiv  was 
paesed.  'ihey  had  heard  the  magnificent  oration  of  one  of 
the  managers  about  it,  sounding,  and  sonorous,  and  sensa- 
tional, but  would  they  uphold  that  article  upon  such  proof 
as  that?  He  had  now  gone  as  far  as  he  need  go,  Eince  he 
was  to  be  followed  by  a  gentleman  who  would  take  it  up, 
Btep  by  step,  article  by  article. 

Looking  back  over  the  case,  he  was  glad  to  be  able  to  eav 
there  were  no  political  questions  involved  in  it.  The  ques- 
tions were,  where  is  the  power  of  removal  lodged  by  the 
Con»titution?  Is  that  covered  by  the  Civil  Tenure  act? 
Could  the  President  make  an  ad  i«<f;i/;(  appointment? 
Did  he  do  anything  mischievous  in  his  interview  with 
(Jcneral  Emurv?  and  then  the  matter  of  freedom  of  speech 
which  he  apprehended  nobody  would  carry  on  his  back 
as  a  heavy  load  for  the  remainder  ol  his  life,8tripped  of  all 
verbiage.  That  was  the  case  upon  which  their  judgment 
was  aski  d.  It  shocked  him  to  think  it  possible  that  the 
President  could  be  dragged  from  his  oBicc  on  such  ques- 
tions as  whether  he  could  make  an  ad  i«(en'r?i appointment 
for  a  single  day.  Was  this  a  matter  justifying  the  disturb- 
ing the  quiet  of  the  people,  shaking  their  confidence  in  the 
President,  and  driving  him  from  othce?  How  meagre,  he 
said,  how  miserable  is  this  case— an  ad  interim  appoint- 
ment for  a  single  day,  an  attempt  to  remove  Kdwin  M. 
Stanton,  who  stood  defiantly  and  poisoned  all  the  chan- 
nels of  intercourse  with  the  President,  I  do  not  speak  this 
In  censure  of  Mr.  Stanton,  but  such  is  the  fact. 

We  have  been  referred  to  many  precedents  in  the  past 
history  cf  England ;  but  those  precedents  should  be  to  you. 
Senators,  not  matters  for  imitation,  but  the  beacon  lights 
to  warn  you  from  the  dangerous  rocks  on  vihich  they 
Btand.  What  is  to  be  the  judgment.  Senators?  Kemoval 
from  office  and  perpetual  disqualification?  If  the  Presi- 
dent has  done  anything  for  which  he  should  be  removed 
from  office,  he  should  also  be  disqualified  from  holding 
office  hereafter.  What  is  his  crime?  He  tried  to  pluck  a 
thorn  out  of  his  heart,  for  it  had  become  a  thorn  there, 
and  the  Senate  had  fastened  it  there.  What  more  had  he 
done?  He  had  made  an  ad  interim  appointment,  to  last 
for  a  single  day,  which  you  could  have  terminated  when- 
ever you  saw  fit.  You  had  only  to  take  the  nomination 
wliich  he  sent  to  the  Senate,  and  which  was  a  good  nomi- 
nation, and  the  ad  intt/rim  would  have  vanished  like 
smoke.  '1  he  thing  was  in  your  hands.  You  had  only  to 
act  on  the  nomination,  and  tne  matter  was  settled.  That 
was  no  crime. 

I  can  point  you  to  cases  that  have  occurred,  and  I  point 
eepccially  to  that  case  of  Floyd's,  where  the  Senate,  in  its 
legislative  capacity,  weighed  the  question,  decided  upon 
it,  heard  the  report  of  the  President,  and  received  it  as 
Batisfactory.  For  the  purpose  of  this  trial,  that  is  res  ad- 
jvdicata.  What  else  did  the  President  do?  He  talked 
with  an  officer  about  the  law.  That  is  the  Emory  article. 
What  el.'^e  did  he  do?  He  made  intemperate  speeches. 
When  reviled,  he  should  not  have  reviled  again.  When 
smitten  on  the  one  cheek,  he  should  have  turned  the  other, 
then  he  would  have  escaped  impeachment.  "But,"  said 
the  gentleman  who  addressed  you  the  day  before  yester- 
day—Mr. Boutwell— "He  was  eager  for  pacification,  and 
to  restore  the  South."    I  deny  it  in  the  sense  in  which  the 

fentleman  presented  it  as  being  criminal.  Here,  too,  the 
'resident  followed  reason,  and  trod  the  path  on  %vhich 
were  the  foot-prints  of  Lincoln,  and  which  was  lightened 
by  the  radiance  of  that  divine  utterance  of  Lincoln's, 
"Charity  towards  all,  malice  towards  none." 

die  was  eager  for  pacification.  He  know  that  the  war 
was  ended;  the  drums  were  all  silent;  the  arsenals  were 
all  shut;  the  noise  of  the  cannon  had  died,  and  the  army 
had  disbanded.  Not  a  single  enemy  confronted  us  in 
the  field,  and  he  was  eager  for  pacification.  The  h.ind  of 
reconciliation  was  stretched  out  to  him,  and  he  took  it. 
Was  this  kindness— this  forgiveness— a  crime?  Kindness 
a  crime!  Kindness  is  omnipotent  for  good ;  more  powerful 
than  gunpowder  or  cannon.  Kindness  is  statesmanship. 
Kindness  is  the  high  statesmanship  of  heaven  itself.  The 
thunder  of  Sinai  did  but  terrify  and  distract.  It  is  the 
kindness  of  Calvary  that  suljdues  and  pacifies.  What 
ahall  I  say  of  that  man?  He  has  only  walked  in  the  path 
and  by  the  light  ot  tlie  Constitution.  The  mariner,  tem- 
pest-tossed on  the  seas,  is  not  more  sure  to  turn  to  the  stars 
for  guidince  than  this  man  in  the  trials  of  public  life  to 
look  to  the  star  of  the  Constitution.  He  docs  look  to  the 
Constitution;  it  has  been  th- study  of  his  life.  He  is  not 
learned  or  scholarly  like  many  of  you.  He  is  not  a  man  of 
many  ideas,  or  of  much  specfdation.  lie  is  a  mac  of  in- 
telligence. He  is  a  patriot  second  to  no  one  of  you  in  the 
measure  of  his  patriotism.  He  may  be  full  of  errors.  I 
will  not  canvass  how  he  views  his  love  to  his  country,  but 
I  believe  he  would  die  for  it  if  need  be.  His  courage  and 
hi.s  natriotism  are  not  without  illustration. 

My  colleague  referred,  the  other  dav,  to  the  scene  which 
occurred  in  this  chamber  when  he  alone,  of  all  the  Sena- 
tors from  his  section,  remained,  and  even  when  his  own 
State  had  seceded.  That  was  a  trial  of  which  many  of 
you.  by  reason  of  your  localitv  and  of  your  lifelong  associ- 
ations, knoNv  nothing."^  How  his  voice  rang  out  in  this  hall 
on  that  occasion,  in  tlie  hour  of  alarm,  and  in  denuncia- 
tion  of  the  liebellion!  Hut  he  did  not  remain  here.  This 
was  a  pleasant  and  easy  position.  He  chose  a  more  dilli- 
cult,  and  arduous  and  perilous  service.  That  was  a  trial 
of  his  courage  and  patriotism  of  which  some  of  you  who 
nojv  sit  in  judgment  upon  liim  know  nothing. 
[I  have  thought  that  those  who  dwell  at  the  North  at  a 


safe  distance  from  the  collision  of  war,  know  but  little  of 
its  actual  trying  dangers.  We  uho  lived  upon  the  liorder 
know  it.  Our  homes  were  always  surroiindi  d  with  red 
Hamc,  and  it  sometimes  came  so  near  that  we  felt  the  heat 
on  the  outstretched  hands.  .Mr.  Johnson  went  into  the 
verv  borders  of  the  war,  and  there  he  served  his  country 
long  and  well.  Which  of  you  has  done  more?  ;>S'ot  one. 
Thire  is  one  among  you  whoHe  services,  as  I  well  know, 
cannot  be  over  estimated,  and  I  withdraw  all  comparison ; 
but  it  is  enough  to  sav  that  his  services  were  greatly 
needed,  and  it  seems  hard,  it  seems  cruel  that  he  should  be 
struck  here  upon  these  miserable  technicalities,  or  that 
anvbodv  who  had  served  his  country  and  borne  himself 
w  ell  and  bravelv,  should  be  treated  as  a  criminal,  and 
condemned  upon  these  miserable  charges.  Even  if  he  had 
committed  a  crime  against  the  laws,  his  services  to  the 
country  entitle  him  to  some  consideration. 

But  he  has  precedent  for  everything  he  h.as  done.  E.t- 
cellent  precedents  !  The  voices  of  the  great  dead  come  to 
us  from  their  graves  sanctioning  his  course.  All  our  past 
historv  approves  it.  Can  you  single  out  this  man  now  in 
this  condition  of  things  and  brand  him  before  the  country? 
Will  vou  put  your  brand  upon  him  because  he  made  an  ad 
interhn  appointment  and  attempted  to  remove  Edwin  M- 
Stanton?  I  can  at  a  single  glance.  Senators,  fi.x  my  eve  on 
many  of  vou  who  would  not  endure  the  position  the  Presx- 
dent  occupied.  You  do  not  tliiuk  it  right  yourselves.  You 
framed  this  very  (.livil  Tenure  act  to  give  every  President 
his  own  Cabinet,  and  then  the  President's  whole  crime  ia 
that  he  wants  an  oliicer  in  the  War  Department  with 
whom  he  can  communicate  on  public  business  and  enter- 
tain friendly  relations. 

.  Senator.s  I  am  too  tired,  and  no  doubt  you  are.  There  is 
a  great  deal  crowding  on  me  for  utterance,  but  it  is  not 
from  my  head,  it  is  rather  from  my  heart,  and  would  be 
but  a  repetition  of  what  I  have  been  saying  this  last  half 
hour.  Andrew  Johnson,  administrator  of  the  Presidential 
ofiice,  is  to  me  as  nothing  in  comparison  with  the  possible 
consequences  of  vour  action  in  the  government  of  the 
country.  No  good  can  come  of  conviction  on  the  articles 
of  impeachment.  But  how  much  will  the  heart  of  the 
country  rejoice  if  it  learna  that  the  United  States  Senate 
was  no't  unmindful  amid  the  storm,  and  passion,  and  strife, 
of  this  power  of  the  Constitution,  and  of  its  country,  and 
of  its  own  dignity.'-. 

Jlr.  Groesbeck-was,  throughotit  the  whole  argument, 
but  particularly  at  the  close,  listened  to  with  marked  at- 
tention by  the  Senate,  and  with  straining  eagerness  by  the 
spectators.  It  was  to  be  regretted  that,  on  account|oi  indis- 
poi-ition.  he  could  not  make  himself  heard  distinctly, 
'i'he  reporters  for  the  Associated  Press,  an.vious  as  they 
were  to  give  a  verbatim  report  of  the  speech,  were  unable 
to  do  so  from  the  difficulty  of  hearing  it  in  the  gallery,  and 
had,  therefore,  to  put  much  of  it  in  the  third  person,  and  in 
other  parts  to  construct  the  sentences  out  of  the  portions 
which  they  did  happen  to  hear  distinctly.  ,,      . 

The  court,  at  hall-past  four,  adjourned  till  Jlonday,  at 
noon. 


PROCEEDINGS  OF  HilONDaY,  APRIL  27. 

The  floor  of  the  Senate  Chamber  was  filled  early  to- 
day]^large  number  ol  members  of  the  House  bein^ 
present. 

Senator  Nye  appeared  in  his  seat  for  the  first  time 
eince  his  illness. 

The  first  business  was  Senator  Edmunds'  motion 
to  admit  the  official  reporters  after  the  arirumeuts  are 
concluded  and  while  the  doors  are  closed  for  final  de- 
liberation. 

Senator  WILLIAMS  proposed  an  amendment  that 
no  Senator  shall  speak  more  than  once,  and  not  to  ex- 
ceed fifteen  minutes,  during  such  deliberation.  Agreed 
to. 

Senator  IIOWARD  then  moved  a  farther  amend- 
meut,  that  each  Senator  should  speak  but  fifteen  mi- 
nutes upon  one  question,  when  the  decision  was  de- 
manded, and  it  was  lost  by  19  to  30. 

The  Republicans  voting  in  the  affirmative  were 
Messrs.  Fessenden,  Fowler,  Freliuphuyscn,  Grimes, 
Howard,  Trumbull  and  Willey. 

Senator  ANTHONY  moved  to  allow  each  Sen.-itor 
to  speak  thirty,  instead  of  fifteen  minutes.  This  also 
was  lost  by  a  vote  of  16  to  34. 

Republicans  voting  in  the  affirmative— Messrs.  Cor. 
ben,  Fessenden,  Fowler  and  Grimes. 

On  motion  of  Senator  MORTON,  the  further  consi- 
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derat.ioa  of  the  subject  was  postponed  till  after  the 
arguments  are  coucluded. 

Senai-or  Sumner's  motion  and  his  amendments  to 
the  rules  were  aleo  postponed  until  after  the  argu- 
ment?, at  his  own  request. 

Manager  STEVKNS  then  took  the  floor  at  12-30 
P.  M.,  and  commtnccd  reading  his  speech,  standing 
at  the  clerk's  desk. 

Mr.  Stevens  had  not  spoken  more  than  half  an  hour 
when  he  was  compelled  to  sit  down,  and  .'<oou  after 
had  to  give  up  reading  entirely. 

General  BUTLEIl  then  stepped  up  and  volunteered 
to  read  for  him. 

Mr.  STEVENS  thnnked  him. 

Mr.  BUTLER  proceeded  in  a  clear,  loud  voice  to 
read  the  remainder  of  the  speech. 

Araument  of  .llantiger  Stevens. 

May  it  please  the  court:— I  trust  to  be  able  to  be  brief  in 
my  rera;irk.-!,  unles?  I  fhonld  tind  myself  lees  master  of  the 
subject  which  I  propose  to  disciips  than  I  hope,  experience 
havine;  taight  that  nothing  ij  bo  prolix  as  igoorance.  I 
fear  I  iiuiv  prove  thut<  ii;uurant,  as  I  had  not  expected  to 
take  p.irt'iu  thi?  debate  until  very  lately. 

1  shall  ilicu,-3  but  a  Biugle  article,  the  one  that  Tvas 
finallv  adopted  upon  my  earnest  eolicitation,  and  which, 
if  proved,  1  considered  "then  and  still  consider,  as  quite 
sufficient  for  tlie  ample  convictiun  of  the  distinguished  re- 
spondent, and  for  hi3  removal  from  office,  which  is  the 
only  legitimate  object  for  which  this  impeachment  could 
be  instituted. 

During  the  very  brief  period  which  I  shall  occupy,  I  de- 
sire to  discuss  the  charges  againtt  the  respondent  in  no 
mean  spirit  of  maliguitvorvitiiiieiation.but  to  argue  them 
in  a  manner  worthy  ■  it  the  high  trilnuial  lii-forew  liich  I  ap- 
pear, and  of  the  exaltnl  positniu  lit  t!ie  arcii-i-d.  \\'hat- 
ever  may  be  thought  of  his  charart.-r  i  r  i  I'lulitiun  he  haa 
been  made  respectable  and  his  cniit'tiia  lij-  'leiu  digni- 
fied by  the  action  of  his  fellow-ciii.  I  II-.  r.iiliiig  accusa- 
tion, therefore,  would  ill-beconu'  tlii.-i  liiin.-i.m,  tliis  tribu- 
nal, or  a  proper  sense  of  the  position  nf  thuce  w  ho  discuss 
this  question  on  the  one  side  or  the  other. 

To  see  the  chief  servant  of  a  trusting  community  ar- 
raigned before  the  bar  of  public  justice,  charged  with  high 
delimniencies,  is  interesting.  To  behold  the  (Jliief  Execu- 
tive Magistrate  of  a  powerfid  people  charged  with  the  be- 
trayal of  Ilia  trui't,  and  arraigned  tor  high  crimes  and  mis 
demeanors,  is  always  a  most  interesting  spectacle.  When 
the  charges  against  such  public  servant  accuse  him  of  an 
attempt  to  betray  the  high  trtist  confided  in  him  and  usurp 
the  power  of  a  whole  people,  that  he  may  become  their 
ruler,  it  is  intensely  interesting  to  millions  of  men,  and 
shoidd  be  discussed  with  a  calm  deternnnation,  which 
nothing  can  divert  and  nothing  can  reduce  to  mockery. 
Such  is  the  condition  of  this  great  republic  aa  looked  upon 
by  an  astonished  and  wondering  «ovld. 

The  offices  of  impeachment  in  England  and  America  are 
very  ditl'erent  from  each  other,  in  the  uses  made  of  them 
for  the  punishment  of  oH'cnses  ;and  lie  will  greatlj- err  «  ho 
undertakes  to  make  out  an  analogy  between  them,  either 
in  the  mode  of  trial  or  the  final  result. 

In  England  the  highest  crimes  may  be  tried  before  the 
High  (Jourt  of  Impeachment,  and  "the  severest  punish- 
ments, even  to  imprisonment,  fine  and  death,  mav  he  in- 
flicted. 

When  our  Constitution  was  framed,  all  those  personal 
pnnismenta  were  excluded  from  the  judgment,  and  tlie 
defendant  was  to  be  dealt  with  just  so  far  aa  the  public 
safety  required,  and  no  further.  Hence,  it  was  made  to 
applv  simply  to  political  o)Tfen8e8--to  persons  holdfBpoli- 
tical  positions,  either  bv  appointment  or  electioi5by  the 
people. 

Thus  it  is  apparent  that  no  crime  cont.aining  malignant 
or  indictable  otfeuses,  higher  than  misdeuieanors,  was 
necessary  either  to  be  alleged  or  proved.  If  the  respondent 
was  shown  to  be  abusing  his  official  trust  to  the  injury  of 
the  people  for  whom  he  was  discharging  public  duties,  and 
peeervered  in  such  abuse  to  the  injury  of  his  constituents, 
tlie  true  mode  of  dealing  with  liini  waa  to  impeach  him  for 
crimes  and  misdemeanors  (and  onl  v  the  latter  is  ueceesarv), 
and  tlms  remove  him  from  the  ouice  which  he  was  ahiis- 
ing.  Nor  does  it  make  a  particle  of  difference  whether  such 
abuse  arose  trom  malignity,  from  imwarranted  negligence 
or  Irom  depravity,  so  repeated  as  to  make  his  continuance 
m  office  injurious  to  the  people  and  dangerous  to  the  public 
weltare. 

The  punishment  which  the  law  under  our  Constitution 
authorizes  to  be  inflicted  f\illy  demonstrates  this  argu- 
ment;—Th.at  punishment  upon  conviction  extends  onlv  to 
removal  trom  othce,  and  if  the  crime  or  misdemeanor 
charged  be  one  of  a  deep  and  wicked  dve,  the  culprit  is 
allowed  to  run  at  large,  unless  he  should"  be  puivued  by  a 
new  prosecution  in  the  ordinary  courts.  What  does  it 
matter,  then,  what  tlie  motive  of  the  respondent  might  be 
in  his  repeated  acts  of  malfeasance  in  office?  Mere  mi=. 
take  in  intention,  if  so  persevered  in  after  proper  w.arning 
as  to  briug  mischief  upon  the  community,  is  quite  sufficient 
to  warrant  the  removal  of  the  officer  from  the  place  where 
he  is  working  mischief  by  hia  coutinuance  in  power 

The  only  question  to  be  considered  is:— Is  the  respondent 
violatiug  the  law?  His  perseverance  in  such  a  violation, 
although  it  shows  a  perseverance,  is  not  absolutelv  neces- 
sary to  his  conviction.  The  great  object  is  the  removal 
from  oflice  and  the  arrest  of  the  public  iujuriea  which  he  ia 
inflicting  upon  those  with  whose  interests  he  is  intrusted 

The  single  charge  which  I  had  the  honor  to  suggest,  I  ani 


expected  to  maintain.  That  duty  ia  a  light  one,  easily  per- 
formed, and  which,  I  apprehend,  it  wM  be  found  impos- 
sible for  the  respondent  to  answer  or  evade. 

When  Andrew  Johnson  took  upon  himself  the  duties  of 
his  high  office,  he  swore  to  obey  the  Constitution  and  take 
care  that  the  laws  be  faithfullv  executed.  That,  indeed,  is 
and  has  always  been  the  chief  duty  of  the  President  of  the 
United  States.  The  duties  of  legislation  and  adjudicating 
the  laws  of  his  country  fall  in  no  way  to  his  lot.  To  obev 
the  commands  of  the  sovereign  power  of  the  nation,  and 
to  see  that  others  should  obej'  them,  was  his  whole  duty— a 
duty  which  he  could  not  escape,  and  .any  attempt  to  do  so 
would  be  in  direct  violation  of  his  official  oath  ;  in  other 
words,  a  misprision  of  v^rivTy. 

I  accuse  him,  in  the  name  of  the  House  of  Kepresenta- 
tives,  of  having  perpetrated  that  foul  otfeuae  against  tho 
laws  and  interests  of  his  country. 

On  the  id  day  of  March,  1867,  Congress  passed  a  law, 
over  the  veto  of  the  President,  entitled  "An  act  to  regulate 
the  tenure  of  certain  civil  offices,"  the  first  section  of  which 
is  as  follows : — 

"fie  it  encu-ted  by  the  Semite  and  House  of  RejirexcJita- 
tires  of  the.  United  Utates  of  America  in  Congress  as 
sembled.  That  every  person  holding  anv  civil  oHice  to 
which  he  has  been  appointed  by  and  with  the  advice  and 
consent  of  the  Senate,  and  every  person  who  may  here- 
after be  appointed  to  any  such  office  and  shall  become 
duly  qualified  to  act  therein,  is  and  shall  be  entitled  to 
hold  such  office  until  a  successor  shall  have  been  in  like 
manner  appointed  and  duly  qualified,  except  as  herein 
otherwise  provided:  Provided,  That  the  Secretaries  of 
State,  of  the  Treasury,  of  War,  of  the  Navy,  and  of  the 
Interior,  the  Postmaster- General,  and  the  Attorney- 
General,  shall  hold  their  offices  respectively  for  and  dull- 
ing the  term  of  the  President  by  whom  they  may  have 
been  appointed,  and  for  one  month  thereafter,  subject  to 
removal  by  and  with  the  advice  and  consent  of  the 
Senate." 

The  second  section  provides  that  when  the  Senate  is  not 
in  session,  if  the  l^retideut  shall  deem  the  efficer  guilty  of 
acts  which  require  his  removal  or  suspension,  he  may  be 
suspended  until  the  next  meeting  of  the  Senate ;  and  that 
within  t\v  enty  days  after  the  meeting  of  the  Senate  the 
reasons  lor  such  suspension  shall  be  reported  to  that  body; 
and,  if  the  Senate  shall  deem  such  reasons  sufficient  lor 
such  suspension  or  removal,  the  officer  bliall  be  con.-idcred 
removed  from  his  othce ;  but  if  the  Senate  shall  not  deem 
the  reasons  suthcicnt  for  such  suspension  or  removal,  tlve 
olhcer  shall  forthwith  resume  the  functions  of  his  office, 
and  the  person  appointed  in  his  place  shall  cease  to  dis- 
charge such  duties. 

On  the  12th  day  of  August,  1867.  the  benate  then  not 
being  in  session,  the  I^resident  suspended  Edwin  M.  Stan- 
ton. Secretary  of  the  Department  of  War,  and  appointed 
U.  S.  Grant,  General,  Secretary  of  War  ad  interim.  On 
the  12th  day  of  December,  1867,  tne  Senate  being  then  in 
session,  he  reported,  according  to  the  requirements  of  the 
act,  the  causes  of  such  suspension  to  the  SenatO,  vvhich 
duly  took  the  same  into  consideration.  Before  the  Senate 
had  concluded  its  examination  of  the  question  of  the  sutfi- 
ciency  of  such  reasons,  he  attempted  to  enter  into  arrange- 
ments by  w  hich  he  might  obstruct  the  due  execution  of 
the  law,  and  thus  prevent  Edwin  M.  Stanton  fi'oiu  forth- 
with resuming  the  functions  of  his  ofTice  as  Secretary  of 
AVar,  according  to  the  provisions  of  the  act,  even  if  the 
Senate  should  decide  in  his  favor. 

And  in  lurtherance  of  said  attempt,  on  the  21et  day  of 
February,  1868.  he  appointed  one  Lorenzo  Thomas,  by 
letter  of  authority  or  commission.  Secretary  of  AVar  ad  in- 
terim, without  the  advice  or  consent  of  "the  Senate,  al- 
though the  same  was  then  in  session,  and  ordeied.  him  (tho 
said  Thomas)  to  take  possession  of  the  l)epartuient  of  AVar 
and  the  public  propertj"  appertaining  thereto,  and  to  dis- 
charge the  duties  tliereof. 

We  charge  that,  in  defiance  of  frequent  warnings,  he  has 
since  repeatedly  attempted  to  carry  those  ordeii;  into  ex- 
ecution, and  to  prevent  Edwin  M.  Stanton  from  executing 
the  laws  appertaining  to  the  Department  of  War,  and  from 
discharging  the  duties  of  the  office. 

The  very  able  gentleman  who  argued  this  case  for  tho 
respondent  has  Contended  that  Mr.  Stanton's  case  is  not 
within  the  provisions  of  the  act  "regulating  tlie  tiuurc  of 
certain  civil  offices,"  and  that  therefore  the  I'resident 
cannot  be  convicted  of  violating  that  act.  His  argument 
in  demonstrating  that  position  was  not,  I  think,  quite 
equal  to  hia  sagacity  in  discovering  where  the  great 
strength  of  the  protecution  was  lodged.  He  contended 
that  the  proviso  ^vllieh  embraced  the  Secretary  of  War  did 
not  include  Mr.  Stanton,  because  he  was  not  appointed  by 
the  President  in  « lioje  term  the  acts  charged  as  misde- 
meanors were  perpetrated;  and  in  order  to  .-^liow  that,  he 
contended  that  the  U  nil  of  office  mentioned  during  which 
he  was  entiile<l  to  hold  meant  the  time  di. ring  a\  liich  flie 
I'resident  who  appointed  him  actually  did  lu  Id,  u  hether 
dead  or  alive  ;  that  .Mr.  Lincoln,  who  appointed  .Mr.  Stanton, 
and  under  w  hose  commi.-sion  he  was  liolding  indefinitely, 
being  dead,  his  term,  of  office  referred  to  had  exiiircd,  and 
that  .Mr.  .Johnson  was  not  hohliug  during  a  part  of  that 
term.  That  depends  upon  the  Con.stitution,  and  the  laws 
made  under  it.  By  the  Constitution,  the  whole  time 
from  the  adoption  of  the  government  was  intended  to  be 
divided  into  eqiud  Picsidenlial  po^riods,  and  the  word 
"/(>■)/("  w  as  technicall.v  used  to  designate  the  time  of  each. 
The  first  section  of  the  second  article  of  the  Constitution 
provides  "that  the  executive  power  shall  be  vested  in  a 
President  of  the  Unite  d  States  of  America,  lie  shall  hold 
his  office  during  the  term  of  four  years,  and  togotlicr, 
w  ith  the  A  ice  I'resident,  chosen  for  the  s.ame  term,  bo 
elected  as  follows,"  ic.    Then  it  provides  that  "  in  case  of 
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removal  from  office,  or  of  liis  death,  rcBignation,  or  in- 
aljility  to  dir^cliaige  tlu-  duties  of  «iici  office,  llie  tame  eliall 
flevolve  ou  the  Aice  I'retidturt,  and  <;oiigre?B  may  by  hiw 
provide  for  the  case  of  removal,  deatii,  refif-'iiation,  or  in- 
ability both  of  the  President  aud  Vice  I'leideut,  desisiia- 
tiiig  what  ol^icer  shall  then  act  as  I'retideut,  and  such 
ailicer  shall  tlien  act  accordingly  until  the  disability  is 
Ifiiioved  or  a  l-'resident  shall  be  elected." 

The  learned  counsel  contends  that  tlie  Vice  President, 
wlio  accidentally  accedes  to  the  duties  of  President,  is 
perviug  out  a  new  Presidential  term  of  his  own,  and  that, 
nfiless'Mr.  Stanton  was  appointed  by  him,  he  is  not 
within  tlie  provisions  of  the  act.  It  happened  that  Mr. 
Btanton  was  appointed  by  Mr.  Lincoln  in  lxt)2  for  an  in- 
definite leiiod  of  time,  aud  was  still  serving  as  /i/.v  ap- 
pointee, by  aud  ■(\  ith  the  advice  and  consent  of  the  Senate. 
Mr.  Joliiituu  never  appointed  him,  and,  unless  he  held  a 
valid  colllUli,-^ion  by  \irtue  of  Mr.  Lincoln's  appcintnient, 
he  was  acting  fur  tliree  years,  durin.c  \\  hich  time  he  ex- 
pended billions  of  money  and  raised  hundred?  of  thou- 
sands of  men,  without  any  conimissiou  at  all.  To  permit 
this  to  be  done  without  an}-  valid  couinii.->inu  wo'-'d  liave 
been  a  misdemeanor  in  itself.  But  if  lie  held  a  valid  eom- 
niissiou,  v>h(se  commission  was  it?  Not  Anditw  John- 
son's. Then  in  whose  term  was  he  serving,  foi  lie  must 
have  been  in  someb(idy's  term?  Even  if  it  was  in  John- 
eon's  term,  he  would  hold  for  four  years  unless  sooner  re- 
moved, for  there  is  no  term  spolien  of  in  the  Constitution 
of  a  shorter  period  for  a  Presidential  term  than  foui-  years, 
But  it  makes  no  difference  in  the  (.perationof  the  law 
whetlier  he  was  holding  in  Lincoln's  or  Johnson's  term. 
AVas  it  not  in  Mr.  Lincoln's  term?  Lincoln  had  been 
elected  and  re-elec  ted,  the  second  tenn  to  commence  in 
18C5,  and  the  Constitution  expressly  declared  that  that 
term  should  be  four  jears. 

Ey  virtue  of  his  previous  commission  and  the  uniform 
cnstom  of  the  country,  Jlr.  Stanton  continued  to  hold 
during  the  term  of  Mr.  Lincoln,  unless  (-ooner  removed. 
Is'ow,  does  any  one  pretend  that  from  the  4th  of  Marcii, 
Igbo,  a  new  presidential  term  did  not  commence  ?  For  it 
will  be  seen  upon  close  examination  tliatthe  w  ord  "  term" 
alone  marks  tlie  time  of  the  Presidential  exiBtence,  so  that 
it  may  divide  the  diti'erent  periods  of  oltice  by  a  well-reeog- 
nized  rule.  Instead  of  saying  that  the  Vice  President  shall 
tecome  President  upon  his  death,  the  Constitution  says:— 
"lu  case  of  the  removal  of  the  President  from  office,  or 
of  his  death,  resignation,  or  inability  to  discharge  the 
jiou'crs  and  uiilienvi  the  said  office,  the  same  shall  devolve 
ou  the  Vice  President."  'What  is  to  devolve  on  the  Vice 
President?     Not  the  Presidential  commission  held  by  his 

Eredecestor,  but  tlie  "duties"  «liieh  Mere  incumbent  on 
im.  If  he  «  ere  to  take  Mr.  Lineidn's  term  he  would  serve 
four  years,  for  term  is  tho  onlv  limita'-ion  to  tliat  ollice 
defined  in  the  Constitutii  i;,  as  1  have  said  before.  But  th, 
learned  counsel  has  conleuded  that  the  word  "term  "  of 
tlie  Presidential  ottice  m>-ans  the  death  of  the  President. 
Then  it  would  have  been  better  expressed  by  saying 
that  the  President  shall  hold  his  office  during  the  teri)i  be- 
tween two  assassinations,  and  then  the  assassination  of  the 
President  would  n.ark  the  period  of  the  operation  of  this 
law. 

If,  then.  Jlr.  Johnson  was  serving  out  one  of  Mr.  Lincoln  s 
terms,  there  seen;;  lo  be  no  argument  against  including  Mr. 
Stautou  A\  itliin  the  meaning  of  the  law.  lie  was  so  included 
by  the  Pre.-ident  iu  his  notice  of  removal,  m  his  reasons 
therefore  given  to  the  Senate  ,and  in  his  notilication  to  the 
Secretary  of  the  'Ireasury;  aud  it  is  too  late  when  he  ia 
caught  violating  the  very  law  under  which  he  professes  to 
act,  to  turn  round  and  deny  that  tliat  law  affects  the  case. 
The  gentkiiiau  treats  lightly  the  question  of  estoppel;  and 
yet  really  nothing  is  more  powerful,  for  it  is  an  argument 
by  the  p.'ircy  himself  against  himself,  and  although  not 
pleadable  in  the  fame  way,  is  just  as  potential  in  a  case  in 
jMin  as  when  jileaded  iu  record. 

But  there  is  a  still  more  conclusive  answer.  The  first 
section  provides  that  every  person  holding  civil  office  w  ho 
has  been  appointed  with  the  advice  and  consent  of  the 
Senate,  and  every  person  that  hereafter  shall  be  appointed 
to  any  such  office,  shall  be  entitled  to  hold  such  ofnce  until 
a  successor  shall  have  been  in  like  manner  ai'poiuted  aud 
duly  qualihed,  except  as  herein  otlieruite  provided.  'I'heu 
comes  the  proviso  which  the  deteudant's  counsel  s.ay  does 
not  embrace  Mr.  Stanton,  because  he  was  not  appointed 
by  the  President  iu  whose  term  he  w  as  removed.  If  he 
was  not  embraced  iu  the  proviso,  tlien  he  was  now  here 
specially  provided  for,  and  was  consequently  embraced  iu 
tlie  tir.-t  clause  of  the  hrst  section,  w  hieli  declares  that 
every  jierson  holding  any  civil  ollice  not  otherwise  pro- 
vided for  comes  w  ithia  the  provision  of  this  act. 

The  respondent,  in  violation  of  this  law,  appointed 
General  Ihomasto  othce,  whereby,  according  to  the  ex- 
pre.-e  terms  of  the  act,  he  was  guilty  of  a  high  mitd>- 
mcanor.  But  whatever  may  have  been  his  views  with 
regard  to  the  Tenure  of  Ollice  act,  he  knew  it  \\  as  a  hnv, 
and  so  recmibd  upon  tile  statutes.  I  diselaim  all  n(  ces- 
sitv.  Ill  a  trial  of  iiupoachmeiit,  to  jTove  tlir  ^^  icked  or 
nnlawhil  iiiieution  of  the  respondent,  and  it  is  unwise 
ever  to  aver  it. 

In  impeaebnients  more  than  in  indictments,  the  averring 
of  the  lact  charged  carries  with  it  all  that  it  is  necessary  to 
say  about  intent,  lu  indietiiieiits  you  eliarge  that  the  de- 
fendant, "instigated  by  the  devil,"  and  i-o  on;  and  you 
might  as  well  call  on  the  prosecution  to  prove  the  jire- 
Ecnce,  shape  and  color  of  his  majcFty,  as  to  call  upon  the 
managers  in  impeachment  to  prove  intention.  I  go  further 
than  some,  and  contend  that  no  corrupt  or  wicked  motive 
need  inttigate  the  acts  for  which  impeaclimeut  is  brought. 
It  is  enough  that  they  were  official  violations  of  law.  The 
counsel  has  placed  great  stress  upon  the  necessity  of  prov- 


ing that  they  were  wilfully  done.  If  by  that  he  means  that 
tlu  y  were  voluntarily  done,  I  agree  with  him.  A  mere 
accidental  trespass  «  ould  not  be  suflicient  to  convict.  But 
that  which  is  vuinutarilti  done  is  wilfvUly  done,  accord- 
ing to  every  honest  detiuitiou ;  and  whatever  nialfeasiuiee 
is  willinglj- perpetrated  bv  an  office-holder  is  a  misde- 
meanor in  office,  whatever  he  may  allege  was  his  intention. 
The  President  justifies  himselif  by  asserting  that  all  pre- 
vious Presidents  had  exercised  the  saii.e  right  t>f  removing 
oliicers,  for  cause  to  be  judge  d  of  by  the  President  alone. 
liad  there  been  no  law  to  prohibit  it  «  hen  Mr.  Stanton 
i\  as  removed,  the  cases  w  ould  have  been  parallel,  and  the 
cue  miglit  be  adduced  as  an  argument  in  favor  of  the 
other.  But,  since  the  action  of  any  of  the  Presidents  to 
which  he  relers,  a  law  had  been  passed  bv  Congress,  after 
a  stubborn  controversy  w  ith  the  Executive,  denying  that 
right  and  prohibiting  it  in  future,  and  imposing  a  severe 
penalty  upon  any  executive  othcer  who  should  exercise  it. 
And  that,  too,  after  the  I'resident  had  himself  made  issue 
on  its  constitutionality  and  been  defeated.  No  pretext, 
therefore,  any  lunger  existed  that  such  right  was  vested  in 
the  President  by  virtue  of  his  office.  Henee^  the  attempt  to 
shield  himself  under  such  practice  is  a  most  lame  evasion 
of  the  question  at  issue.  Did  he  "take  care  that  this  law 
should  be  faitlitully"  executed?  He  answers  that  acts,  that 
would  have  violated  the  law  had  it  existed,  were  prac- 
ticed by  his  predecessors,  llow  does  that  justify  his  own 
malfeasance? 

The  President  say?  that  he  removed  Mr.  Stanton  simply 
to  test  the  constitutionality  of  the  Tenure  of  Office  law  by 
a  judicial  decision,  lie  has  alrcudv  ;oeii  it  testei!  aud  de- 
cided by  the  votes,  twice  given,  of  two-thirds  of  the  Sena- 
tors and  of  the  House  of  Kepresentatives,  It  stood  as  ,a 
law  upon  the  statute  books.  No  case  had  arisen  under  that 
law,  or  is  referred  to  by  the  President,  which  required  any 
judicial  interposition.  If  there  had  been,  or  should  be,  the 
courts  were  open  to  any  one  wlio  felt  aggrieved  by  the  ac- 
tion of  Mr.  Stanton.  But  instead  of  inforcing  that  law,  he 
takes  advantage  of  the  name  and  the  funds  of  the  United 
States  to  resist  it,  and  to  induce  others  to  resist  it.  Instead 
of  attempting,  as  the  Executive  of  the  L'nited  States,  to 
see  that  that  law  was  faithfully  executed,  he  took  great 
pain  s  and  perpetrated  the  acts  alleged  in  this  article,  not 
only  to  resist  it  himself,  but  to  seduce  others  to  do  the  same. 
He  sought  to  induce  the  General-in-Chief  of  the  Army  tp 
aid  him  in  an  open  avowed  obstruction  of  the  law,  a  fit 
stood  unrepealed  upon  the  statute  book.  He  could  find  no 
one  to  unite  with  him  in  perpetrating  such  an  act,  until  he 
sunk  down  upon  the  unfortunate  individual  bearing  the 
title  of  Adjutant-Ciencral  of  the  army.  Is  this  faking  care 
that  the  laws  shall  be  faithfully  executed?  Is  this  attempj;- 
ing  to  carry  them  into  etteet,  by  upholding  their  validity', 
according  to  his  oath?  On  the  other  hand,  was  it  not  a 
high  and  bold  attempt  to  obstruct  the  laws  aud  take  care 
that  thev  should  not  be  executed?  He  must  not  excuse 
himself  "by  saying  that  ho  had  doubts  of  its  constitu- 
tionality and  wished  to  test  it.  What  right  had  he  to  be 
hunting  up  excuses  for  others,  as  well  as  himself,  to  violate 
this  law?  Is  not  this  confession  a  misdemeanor  in  itsell"? 
The  President  asserts  that  he  did  not  remove  Mr.  Stan- 
ton under  the  Tenure  of  Office  law.  This  is  a  direct  con- 
tradiction of  his  own  letter  to  the  Secretary  of  the  Trea- 
sury, in  which,  as  he  was  bound  In-  law,  he  communicated 
to  that  officer  the  fact  of  the  remo\al.  This  porti.  in  of  the 
answer  may,  therefore,  be  cousiddrcd  as  disposed  of  bv  the 
non-existence  of  the  fact,  aa  well  as  by  his  subsequent  re- 
port to  the  Senate. 

The  following  is  the  letter  just  alluded  to,  dated  August 
14, 1867  :— 

"Sir :— In  comiiliance  with  the  requirements  of  the  act 
entitled  "An  act  to  regulate  the  tenure  of  certain  civil 
offices,"  you  are  hereby  notified  that,  on  the  10th  instant, 
the  Hon.  Edwin  M.  Stanton  was  suspend,  d  from  his  ottiee 
as  "Secretary  tf  War,  aud  General  L.  S.  Grant  authorized 
and  empowered  to  act  as  Secretary  ad  interim. 
"Hon.  Secretary  of  the  Treasury." 

Wretched  man!  a  direct  contradiction  of  his  solemn  an- 
swer! llow  necessary  that  a  man  should  have  a  good  con- 
science or  a  good  meitiory!  Both  w  ould  not  be  out  of  place. 
How  lovely  to  conteiuplate  what  was  so  ai-siduously  incul- 
cated by  a  celebrated  Pagan  into  the  mind  of  his  son: 
"\irtue  is  truth,  aiid  truth  is  virtue."  Ai.d  still  more,  vir- 
tue of  everv  kind  charms  us,  yet  that  virtue  is  .-.trongest 
wbidi  is  effected  by  justice  and  generorily.  Good  deeds 
will  never  be  done,  «  ise  acts  will  never  be  executed,  ex- 
cept bv  the  virtuous  and  the  conscientious. 

Mav"  the  people  of  tills  Kepublic  remeiuber  this  good  old 
doctrine  wiicn  they  next  meet  to  select  their  rulers,  aud 
may  tlieyselect  onlv  the  brave  and  the  virtuous! 

lias  it  been  proved,  .as  charged  in  this  article,  that  An- 
drew ■lohnsou'in  vacation  surpeudcd  from  office  Edwin M. 
Stautou,  who  had  been  duly  appointed  and  was  then  exe- 
cuting the  duties  if  Secretary  of  the  lieparlment  ot  War, 
without  the  advice  and  consent  of  the  Seuate;  did  he  re- 
port the  reasons  fur  such  supensiou  to  the  Senate  within 
twenty  davsiroiu  the  meeting  ol  the  Senate;  and  did  the 
Senate  in'oceed  to  consider  tbe  sufficiency  ot  such  reasons? 
]iid  the  Senatedcclaie  such  reasons  insiilhcient,  w  hereby 
the  said  Eduiu  M.  Slautuu  became  authorized  lo  l..rih. 
with  resume  and  exercise  the  functions  of  Secretary  ol 
War,  aud  displace  the  Secretary  ad  interim,  w  hose  duties 
were  then  to  cease  and  terminate:  did  the  said  .\ndrew 
Johnson,  in  his  official  char.acter  of  I'resident  .f  tbe  I  "ited 
States,  attempt  to  obstruct  the  return  ol  tbe  said  Edwm 
M.  Stanton  and  his  resumption  forthwith  ot  the  lunctions 
of  his  office  as  Secretary  of  the  liepartiucut  ot  \\  ar;and 
has  lie  continued  to  attempt  to  jirevont  the  diseliarpc  or 
the  duties  of  said  ollice  by  said  Edn  in  il.  Stanton.  Secre- 
tary of  War,  notwithstan^g  the  Senate  decided  lu  his 
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favor?    If  he  lias,  then  the  acts  in  violation  of  law,  charged 
in  this  article,  arc  full  and  complete. 

The  proof  lies  in  a  very  narrow  compass,  and  depends 
upon  ttie  credibility  of  one  or  two  witnesses,  who,  upon 
this  point,  corroborate  each  other's  evidence. 

Andrew  Johnson,  in  his  letter  of  the  .Slst  of  January, 
1868,  not  only  declared  that  such  was  his  intention,  but 
reproached  U.  S.  Grant,  General,  in  the  loUowing  lan- 
guage : — 

"You  had  found  in  our  first  conference  'that  the  Presi- 
dent  was  desirous  of  keeping  Mr.  Stanton  out  of  office 
whether austamedin  the svstieiiftion  or  not'  You  knew 
what  reasons  had  induced  the  President  to  ask  from  you  a 
.  promise;  you  also  knew  that  in  case  j-our  views  of  duty 
did  not  accord  «ith  his  own  convictions  it  was  his  purpose 
to  fill  your  place  by  another  appointment.  Even  ignoriug 
the  existence  of  a  positive  understanding  between  us,  these 
conclusions  were  plainly  deducible  from  various  conversa- 
tions. It  is  certam,  however,  that  even  under  these  cir- 
cumstances you  did  not  offer  to  return  the  place  to  my  pos- 
session, but,  according  to  your  own  statement,  placed 
yourself  in  a  po.'^ition  where,  could  I  have  anticipated  your 
action,  I  would  have  been  comrelled  to  ask  of  you,  as  I 
was  compelled  to  ask  of  your  predecessor  in  the  War  De- 
partment, a  letter  of  resignation,  or  elfc  to  resort  to  the 
more  disagreeable  expedient  of  suspending  you  by  a  suc- 
cessor." 

He  thus  distinctly  alleges  that  the  General  had  a  full 
knowledge  that  such  was  his  deliberate  inteution.  Hard 
words  and  injurious  epithets  can  do  nothing  to  corrobo- 
rate or  to  injure  the  character  of  a  witness ;  but  if  Andrew 
Johnson  be  not  wholly  destitute  "f  truth  and  a  shameless 
falsifier,  then  this  article  and  all  its  charges  are  clearly 
made  out  by  his  own  evidence. 

Whatever  the  respondent  may  say  of  the  reply  of  U.  S. 
Grant,  General,  only  goes  to  confirm  the  fact  of  the  Presi- 
dent's lawless  attempt  to  obstruct  the  execution  of  the  act 
Bpecitied  in  the  artice. 

If  (ieiieral  Grant's  recollection  of  his  conversation  with 
the  President  is  correct,  then  it  goes  athrmatively  to  prove 
the  same  fact  stated  by  the  President,  although  it  shows 
that  the  President  persevered  in  his  course  of  determined 
t^Btruction  of  the  law,  while  the  General  refused  to  aid  in 
its  consummation.  No  difterences  as  to  the  niaiu  fact  of 
the  attempt  to  violate  and  prevent  the  execution  of  the 
law  exists  in  either  statement :  both  compel  the  conviction 
of  the  respondent,  unless  he  should  e.^c.ipe  through  other 
means  than  the  facts  proving  the  article.  He  cannot  hope 
to  escape  by  asking  this  High  Court  to  declare  the  "law 
for  regulating  the  tenure  of  certain  civil  ofUces"  unconsti- 
tutional and  void ;  for  it  so  happens,  to  the  hopeless  mis- 
fortune of  the  respondent,  that  almost  every  member  of 
this  hitih  tribunal  has  more  than  once— twice,  perhaps 
three  times— declared,  upon  his  official  oath,  that  law  con- 
stitutional and  valid.  The  unhappy  man  is  in  this  condi- 
tion:— He  has  declared  himself  determined  to  obstruct  that 
act;  he  has,  by  two  several  letters  of  authority,  ordered 
Lorenzo  Thomas  to  violate  that  law ;  and  he  has  issued 
commissions  during  the  se'siou  of  the  Senate,  without  the 
advice  and  consent  of  the  Senate,  in  violation  of  law,  to 
eaid  Thomas.  He  must,  therefore,  either  deny  his  own 
Bolemn  declarations  and  falsify  the  testimony  of  General 
Grant  and  Lorenzo  Thomas,  or  expect  that  verdict,  whose 
least  punishment  is  removal  from  office. 

But  the  I'reeident  denies  in  hia  answer  to  the  first  and 
the  eleventh  articles  (which  he  intends  as  a  joint  answer 
to  the  two  charges)  that  he  had  attempted  to  contrive 
means  to  prevent  the  due  execution  of  the  law  regulating 
tenure  of  certain  civil  offices,  or  had  violated  his  oath  "  to 
take  care  that  the  laws  be  faithfuUv  executed."  Yet, 
While  he  denies  such  attempt  to  defeat  the  execution  of  the 
laws,  in  his  letter  of  the  Slst  of  Januaiy,  186«,  he  asserts 
and  reproaches  General  Grant  by  the  assertion,  that  the 
Ueneral  knew  that  his  object  was  to  prevent  Edwin  M 
btanton  from  forthwith  resuming  the  functions  of  his  office, 
notwithttanding  that  the  Senate  might  decide  in  his  favor  • 
and  tlie  Pre.-ident  and  U.  S.  Grant.  General,  in  their  angry 
correspondence  of  the  date  heretofore  referred  to,  made  an 
Issue  of  veiacity-the  President  asserting  that  the  General 
pad  promised  to  aid  him  in  defeating  the  execution  of  the 
laws  by  preventing  the  immediate  resumption  of  the  func- 
tions ot  Secretary  of  War  by  Edwin  M.  Stantion,  and  that 
the  General  violated  his  promise;  and  U.S.Grant,  Gen- 
eral, denying  ever  having  hudlly  made  such  promise, 
although  he  agrees  with  the  President  that  the  President 
did  attempt  to  induce  hira  to  make  such  promise  and  to 
enter  into  such  an  arrangement. 

.^^J^""' ^'i"/''  o/.thf^e  gentlemen  may  have  lost  hie  me- 
}v^F;l'*^'^  found  m  hou  of  the  truth  a  vision  which  isBues 
vlfwi}.\??h°''^'  (i^^<>r^^"\\sh  -^vho  can  hesitate  to  choose 
between  the  words  of  a  gallant  soldier  and  the  pettifogging 
?h-,rL°l'l'?fi  */JV''lP''-§  "■.''?"y  i"im"terial.  so  far  as  thf 
charge  against  the  President  is  concerned.  That  charge  U 
that  the  President  did  attempt  to  prevent  the  due  ex^ecu^ 
tion  of  the  Tenure  of  (.)ffico  law  by  entangling  the  General 
in  the  arrangement ;  and  unless  both  the  President  and  tho 
General  have  lost  their  memory  and  mistaken  tnetrith 
with  regard  to  the  promises  with  each  other,  then  this 
charge  is  made  out.  ^n  short.  If  cither  of  these  gentleinen 
has  correctly  stated  these  facts  of  attempting  the  obstruct 
Ihfi°^  the  raw,  the  President  has  been  guiUy  of  viola  "n; 
the  law  and  of  misprision  of  oMcial  perjury.  "^'""^""S 
oi  v''„;',f.;V^,'ill^„l'''5"'J'^°l  ^"'-'g'^'.s  his  right  to  violate  the 


would  hardly  lie  in  hie  mouth  after  that  to  deny  its  va- 
lidity, unless  he  confessed  himself  guilty  of  law-breaking 
by  issuing  such  commissions. 

Let  us  here  look  at  Andrew  Johnson  accepting  the  oath 
"to  take  care  that  the  laws  be  faithfully  executed." 

On  the  2d  of  March,  1867,  he  returned  to  the  Senate  the 
Tenure  of  Office  bill,  where  it  originated  and  had  passed 
by  a  majority  of  more  than  two-thirds,  with  reasons 
elaborately  given  why  it  should  not  pass  finally.  Among 
these  was  tlie  allegation  of  its  unconstitutionality.  It 
p.TEscd  by  a  vote  of  35  yeas  to  11  nays.  In  the  House  of 
Pepresentatives  it  passed  by  more  than  a  two-thirds  ma- 
jority ;  and  when  the  vote  was  announced  the  Speaker,  aa 
was  his  custom,  proclaimed  the  vote,  and  declared,  in  the 
language  of  the  Constitution,  "that  two-thirds  of  each 
Hou.'-c  liaving  voted  for  it,  notwithstanding  the  objections 
of  the  President,  it  has  become  a  law." 

I  am  supposing  th.it  Andrew  Johnson  was  at  this  mo- 
ment waiting  to  take  the  oath  of  office  as  President  of  the 
United  States,  "that  he  would  obey  the  Constitution,  and 
take  care  that  the  laws  be  faithfully  executed."  Having 
been  sworn  en  the  Holy  Evangels  to  olxy  the  Constitu- 
tion, and  being  about  to  depart,  he  turned  to  the  person 
administering  the  oath,  and  says,  "Stop;  I  have  a  fiirther 
oath.  I  do  solemnly  swear  tliat  I  will  not  allow  the  act 
entitled  'An  act  regulating  the  tenure  of  certain  civil 
offices,'  just  passed  by  Congress  over  the  Presidential  veto, 
to  be  executed;  but  I  will  prevent  its  execution  by  virtue 
of  my  own  constitutional  power. 

How  shocked  Congress  would  have  been.  AVhat  would 
the  countiy  have  said  to  a  scene  equaled  only  by  the  un- 
paralleled action  of  this  same  ofiitial.  ■.•  hen  sworn  into 
ofiice  on  that  fatal  fifth  day  of  March,  which  made  him 
the  succesfior  of  Abraham  Lincoln!  Certainly  he  would 
no;  have  been  permitted  to  be  inaugurated  as  \'ice  Presi- 
dent  or  Pr—'dent.  Yet  such  in  effect,  h^e  been  his  con- 
duct, if  not  ..nder  oath,  at  least  with  less  excuse,  since  the 
fatal  day  which  inflicted  him  upon  the  people  of  the 
I'nited  States.  Can  the  President  hope  to  escape  if  the 
fact  of  his  violating  the  law  be  proved  or  confessed  by 
him,  .as  has  been  done?  Can  he  expect  a  sufficient  number 
of  his  tryers  to  pronounce  that  law  unconstitutional  and 
void— those  same  tr3'ers  having  passed  upon  its  validity 
upon  several  occasions?  The  act  was  originally  passed  by 
a  vote  of  29  yeas  to  9  nays.  Those  who  voted  in  the  af- 
firmative were :— Messrs.  Anthony,  Brown,  Cattell.  Chand- 
ler. <'onness,  Cragin.  Edmunds,  Fogg,  Foster,  Frelinghuy- 
sen.  Grimes,  Harris,  Henderson,  lloward,  Howe,  Lane, 
Morgan,  Morrill,  Poland,  Kamsev,  Sherman,  Sprague, 
Sumner,  Van  VN  inkle.  Wade,  Willey,  Williams,  Wilson, 
Yates— 29. 

Subset|uentlv  the  House  of  Representatives  passed  the 
bill  with  amendments,  whicn  the  Senate  disagreed  to  and 
the  bill  was  afterward  referred  to  a  Committee  of  Confer- 
ence of  the  two  Houses,  whose  agreement  was  reported  to 
the  Sen.ate  by  the  managers,  and  was  adopted  by  a  vote  of 
22}ea8  to  lOnays.  Those  who  voted  in  the  affirmative 
were :— Messrs.  Anthonv  Brown,  Chandler,  Conness,  Fogg, 
Fowler,  Henderson.  Howard,  Howe,  Lane,  Morgan,  Mor- 
rill, Kamsey,  Koss.  Sherman,  Stewart,  Sumner,  Trumbull, 
Wade,  Williams,  Wilson,  and  Yates— 22. 

After  th<!  vote,  upon  reconsideration  of  the  bill  in  the 
Senate,  and  after  ah  ihe  arguments  against  its  validity 
were  spread  before  that  body,  it  passed  by  a  vote  of  35 
yeas  to  U  nays.  It  was  voted  for  by  the  following  Sena- 
tors:—Messrs.  Anthon3',  Cattell,  Chandler,  Conness,  Cra- 
gin, Edmunds,  Fessenden,  Fogg,  Foster,  Fowler.  Freling- 
huysen.  Grimes,  Harris,  Henderson,  Howard,  Kirkwood, 


Y'ates— 35. 

The  President  contends  that  by  virtue  of  the  Constitu- 
tion he  had  the  right  to  remove  heads  of  departments,  and 
cites  a  large  number  of  cases  where  his  predecessor  had 
done  so.  It  must  be  observed  that  all  those  cases  were  bo- 
fore  the  pass.age  of  the  Tenure  of  Office  act.  March  2, 
1867.  Will  the  respondent  say  how  the  having  done  an 
act  when  there  was  no  law  t(^  forbid  it  justifies  tlic  repeti- 
tion ot  the  same  act  alter  a  law  has  been  passed  expressly 
prtihibitiug  the  same.  It  is  not  the  suspension  or  removal 
of  Mr.  Stanton  that  is  complained  of,  but  the  manner  of 
suepeusion.  If  the  President  thought  he  had  good  reasons 
for  suspending  or  removing  Mr.  Stanton,  and  had  done  so, 
sending  those  reasons  to  the  Senate,  and  then  obeved  the 
deci.4on  of  the  Senate  in  their  finding,  there  would  have 
been  no  complaint ;  but  instead  of  that  he  suspends  him  in 
direct  defiance  of  the  Tenure  of  Office  law,  and  then 
enters  into  an  arrangement,  or  attempts  to  do  so,  in  which 
he  thought  he  had  succeeded,  to  prevent  the  due  execution 
of  the  law  after  the  decision  of  the  Senate.  And  when 
the  Senate  ordered  him  to  restore  Mr.  Stanton,  he  makes 
a  second  removal  by  virtue  of  what  he  calls  the  power 
vested  in  him  by  the  Constitution. 

The  action  of  the  Senete  on  the  message  of  the  President, 
communicating  his  reasons  for  the  suspension  of  E.  M. 
Stanton,  Secretary  of  War,  under  the  act  entitled  an  act 
to  regulate  the  tenure  of  certain  civil  offices,  was  as  fol- 
lows:— 

In  ExEourrvE  Session,  Senate  of  the  United  States. 
January  13,  1868. 

Jit'sohvrf,  That  having  considered  the  evidence  and  rcn- 
Bons  given  by  the  President  in  his  report  of  December  13, 
1867,  tor  the  Buspeusion  from  the  office  of  Secretary  of  War 
of  Edwin  M.  Stanton,  the  Senate  do  not  concur  in  such 
suspension. 

And  the  same  was  duly  .certified  to  the  President,  in  the 
sacc  oi  which  he,  with  an  impudence  and  brazen  determi- 
nation to  usurp  tho  powers  or  the  Senate,  again  removed 


IMPEACHMENT   OF  ANDREW  JOHNSON. 


211 


ES'.vin  M.  Stanton,  and  appointed  Lorenzo  Thomas  Secre- 
tary ml  intirim  in  his  stoad.  The  Senate,  with  calm  man- 
liuces,  rebuked  tlie  iieurjier  by  the  folloniiig  resolution-.— 

In  Execijtivf.  Session,  Senate  or  tue  United  States, 
February  21,  1868. 

HVitrfff-s,  '1  he  Senate  has  received  and  conpidered  the 
communication  of  the  President  stating  that  he  had  re- 
moved Edwin  M.  Stantun,  Secrct;ir.v  of  War,  and  had 
desiguated  tlie  Adjutaiit-Goncral  of  the  Army  to  act  as 
Becretarv  of  War  ad  interuu:  therefore 

lumtct'd,  by  the  Senate  of  the  I'intnl  *Y«fcs,  That  under 
the  (Jonstitiition  and  law?  of  tlie  I'nited  State?,  the  l^re- 
eideut  has  no  power  to  remove  the  Secretary  of  War.  and 
to  deciguate  any  other  officer  to  perform  the  duties  of  that 
otiice  act  interim. 

Vet  he  continued  him  in  oiTice.  And  now  this  ofTppring 
of  atsaspination  turn.-:  up"U  the  Senate,  wlio  have  thus  re- 
buked him  in  a  couFtitutiouul  manner,  and  bids  then\  de- 
fiance. lUnv  can  he  escai^e  the  just  vengeance  of  the 
lav.y  Wretched  man,  stauriiiiR  at  bay.  surrounded  by  a 
cordon  of  living  men,  each  «  ith  the  axe  of  an  executioner 
uplifted  for  hiajuiit  punishnirnt.  Every  Senator  now  try- 
ing him,  except  such  as  had  alreadj-  adopted  his  policy. 
Voted  for  this  eame  reeolutiun,  pronouncing  his  solinm 
doom.  Will  any  one  of  them  vote  for  his  acquittal  on  the 
gri.uind  of  its  unconstitutionality?  I  know  that  Senators 
would  venture  to  do  any  neceshary  act  if  indorped  bv  an 
honest  conscience  and  an  enligliteued  public  opinion  ;  but 
neither  for  the  sake  of  the  I're^ideut  nor  of  any  one  else, 
■jvould  one  of  them  suft'er  himself  to  be  tort\ired  on  the 
iribbet  of  everlasting  obloyu^-.  How  long  and  dark  would 
be  the  track  of  infamy  which  must  mark  his  name  and 
that  of  his  posterity!  Nothing  is  therefore  more  certain 
than  that  it  requires  no  gift  of  prophesy  to  predict  the  fate 
of  this  unhappy  victim. 

1  have  now  dipcuesed  hut  one  of  the  numerous  articles, 
all  of  which  I  believe  to  be  fully  su.-tained,  and  few  of  the 
Blniost  innumerable  offenses  charged  to  this  wayward, 
nuh.appy  otticial.  I  have  alluded  to  two  or  three  others 
which  I  could  have  wished  to  have  had  time  to  present 
and  discuss,  not  for  the  sake  of  punishment,  but  for  the 
benefit  of  the  country.  One  of  these  nas  an  article  charg- 
ing the  President  with  usurping  the  legislative  power  of 
the  nation,  and  attempting  still  nis  usurpations. 

With  regard  to  usurpation,  one  single  word  will  explain 
Efly  meaning.  A  civil  war  of  gigantic  proportions,  cover- 
ing sufficient  territory  to  constitute  many  States  and  na- 
tions, broke  out,  and  embraced  more  than  ten  millions  of 
nien,  who  formed  an  independent  government,  called  the 
Confederate  States  of  America.  They  rose  to  the  dignity 
of  an  indei'i-ndent  belligerent,  and  were  so  acknowledctd 
Di'  all  civili.?.ed  nations,  as  well  as  by  ourselves.  After  ex- 
pensive and  bloody  strife,  we  conquered  them,  and  they 
submitted  to  our  arms.  By  the  law  of  nations,  well  un- 
derstood and  undisputed,  the  conquerors  in  tliis  unjust 
T^  ar  had  the  right  to  deal  t\  ith  the  vanquished  as  to  them 
might  seem  good,  subject  only  to  the  laws  of  humanitv. 
'Ihey  had  a  right  to  confiscate  their  property  to  the  extent 
of  indemnifying  themselves  and  their  citi.'.ens ;  to  annex 
tl.eui  to  the  victorious  nation,  and  pass  just  such  laws  for 
for  their  goa-ernment  as  thej'  might  think  proper.  This- 
doctrine  is  as  old  as  Grotius,  and  as  fresh  as  the  Dorr  re- 
btUion;  Neither  the  President  nor  the  judiciary  had  any 
right  to  interfere,  to  dictate  anj-  terms,  or  to  aid  in  re- 
construction, further  than  they  were  directed  by  the  sov- 
ereign power.  That  sovereign  power  in  this  Republic  is 
the  Congress  of  the  United  States. 

whoever,  besides  Congress,  undertakes  to  create  new 
Btates  or  to  rebuild  old  ones,  and  fix  tlie  condition  of  tluir 
citizenship  and  union,  usurps  powers  \\  hich  do  not  belong 
to  him,  and  is  dangerous  or  not  dangerous,  according  to 
the  extent  of  his  power  and  his  pretensions.  Andrew 
Jchnson  did  usurp  the  legislative  power  of  the  nation  by 
building  new  States,  and  reconstructing,  as  far  as  in  him 
lav,  this  empire,  lie  directed  the  defunct  States  to  come 
forth  and  live  by  virtue  of  his  breathing  into  their  nostrils 
tlie  breath  of  life.  He  directed  them  what  constitutions 
to  form,  and  lixed  the  qualifications  of  electors  and  of 
otlice-holdcrs.  He  directed  them  to  send  forward  members 
to  each  branch  of  Congress,  and  to  aid  him  iu  representing 
the  nation.  When  Congress  liaised  a  law  declaring  all 
these  doings  unconstitutional,  and  lixed  a  mode  for  the  ad- 
mission of  this  new  territory  into  the  nation,  he  pro- 
claimed it  unconstitutional,  and  advised  the  peojile  not  to 
BUbmit  to  it,  nor  to  obey  the  commands  of  Conpiess.  I 
have  not  time  to  enumerate  the  particular  acts  which  con- 
stitute his  high-handed  usurpations.  Sullice  it  to  say,  that 
he  seized  all  the  powers  of  the  government  within  tln-hO 
Btates,  and,  had  he  been  permitted,  uould  have  beci.me 
tlieir  absolute  ruler.  This  he  persevered  in  attemi'tiug, 
not^vithstanding  Congress  declared  nmre  than  ozu-i-  all  the 
pn'-c.-iimtnts  which  he  thus  created  to  be  void  and  of  none 
efipct. 

i-iui  I  promised  to  be  brief,  and  must  abide  b\'  the  pro- 
mise, although  I  should  like  the  judgment  of  the  Senate 
Ujion  this,  to  me,  seeming  vital  phase  and  real  purpose  of 
fill  his  misdemeanors.  To  me  this  secnis  a  eulilime  Hpec- 
tacle.  A  nation,  not  free,  but  as  nearly  approariiing  it  as 
human  institutions  will  permit  of,  cnnM^tiug  of  thirty  niil- 
Ii.ms  of  people,  had  fallen  into  conlliet,  «  bich  aui.ng  ether 
I'liople  always  ends  in  anarchy  or  dcspoti-iu,  and  bad  laid 
d^jVvQ  their  arms,  the  mutineers  submitting  tothrC'rii- 
querors.  'the  laws  were  about  to  rci-'ain  tlu-ir  ai-rnstouu'd 
B>><iV,  and  again  to  govern  the  nation  bv  tlie  puni-limcnt 
Of  treason  and  the  reward  of  virtue.  Her  old  insiitutii'ns 
were  about  to  be  reinstated  i^o  far  as  they  were  ni'i.li.aMe,_ 
occiTding  to  the  judgment  nf  the  conquerors.  Tlieu  mie  ot 
their  inferor  tcrvants,  instigated  by  uuhi'ly  nmbitim, 
sought  to  teize  a  portion  of  the  territory  according  to  the 


fashion  of  neighboring  anarchies,  and  to  convert  a  landtif 
feedom  into  a  land  of  slaves.  This  peoiile  spurmdtlio 
traitors,  and  have  put  the  chief  of  tfii'iu  upon  his  trial,  and 
demand  judgment  upon  his  miseomlia-t.  He  will  be  cua- 
demned,  and  his  sentence  intlieted  v.  itiiout  turmoil,  ti>- 
mult,  or  bloodshed,  and  the  nation  will  continue  its  accii»- 
tomed  course  of  treedom  and  prosiierity,  without  tho 
shedding  any  further  of  human  blood  and  with  a  milder 
punislrment  than  the  world  has  accustomed  to  see,  or  pe> 
haps  than  ought  now  to  be  iullieted. 

Now,  e\  en  if  the  pretext  of  the  President  were  true  and 
not  a  nier-  subtoifuge  to  justify  the  chief  act  of  violation 
with  «  Inch  he  stands  charged,  still  that  would  be  such  an 
abibc  of  the  patronage  of  the  government  as  would  do 
niand  his  impeachment  for  a  hi^li  misdemeanor.  Let  ua 
again  for  a  moment  examine  into  some  of  tlie  ci'-nin>. 
stances  of  that  act.  Mr.  Stanton  «  as  appoiutort  f:i(  rotary 
of  War  in  18t)2.  and  continued  to  hold  nmhr  Mr.  Johu.-oii, 
w  hich,  by  all  usage,  is  considered  a  reai  piiiimont,  WiLS 
he  a  laithful  officer,  or  was  he  removed  tor  coiruptpui^ 
poses:'  After  the  death  of  Mr.  Lincoln,  Andnw  Jolmson 
liad  ehanged  his  whole  code  of  politics  ai:d  policy,  and  ilk. 
stead  ol  obeying  the  %\  ill  of  those  u  lio  put  liim  into  power, 
he  determined  to  create  a  party  for  himself  to  earry  out 
his  own  ambitious puiToses.  For  eveiy  honest  purpose  of 
the  government,  and  ftir  everv  honest  purpOifc  for  which 
Mr.  Stanton  was  apiioiuted  by  Mr.  Lincoln,  \\  here  could  a, 
better  man  be  found?  None  ever  organized  an  army  of  a 
million  of  men  and  provided  lor  its  sub^isfenee  and 
ctlicient  action  more  rapidly  than  Mr.  Stantou  and  hia 
predecessor. 

It  might,  with  more  propriety,  be  said  of  this  officer  than 
of  the  celebrated  Frenchman,  that  he  "organized  vio- 
tor}-."  He  raised,  and  by  his  requisitions  di.-tribntedmore 
than  a  billion  of  doUar.-i  annuaily,  u  itliout  i.-.x-r  having 
been  charged  or  suspected  with  tlie  malaiquopriation  of  a 
single  dollar  ;  and  w  hen  victory  crowned  liis  etforts  lie  di». 
banded  that  immense  army  as  quietly  and  peaeefully  i^ 
if  it  had  been  a  summer  parade.  He  woidd  not.  I  suiqiose^ 
adopt  the  peisonal  views  of  the  President;  ami  for  this  he 
was  suspended  until  restored  by  the  emijhalic  verdict  of 
the  Senate.  Now,  if  we  are  right  iu  our  narrative  of  th« 
conduct  of  these  parties  and  of  the  motives  of  the  Presi. 
dent,  the  very  effort  at  removal  h  as  a  high  handed  usur- 
pation as  well  as  a  corrupt  mi:  demeanor,  f'.r  n  hich,  of 
itself,  he  ought  to  be  impeached  and  tlirown  from  the 
place  he  \^  as  abusing,  lint  he  says  that  he  did  not  remove 
Mr.  Stanton  for  the  purpose  of  defeating  the  lenure  of 
Oli:ce  law.  Then  he  forgot  the  truth  in  hia  controversy 
■nith  the  General  of  the  Arm  3-.  And  because  the  General 
did  not  aid  him  and  finally  admit  that  he  had  agreed  to 
aid  him  in  resisting  that  laiv,  he  rallied  upon  him  like  a 
very  drat). 

The  counsel  for  the  respondent  allege  that  no  removal  of 
Mr.  Stanton  ever  took  place,  and  that,  tlieroture,  the  cixih 
section  of  the  act  was  not  violated.  They  adioit  that 
there  was  an  order  of  removal  and  a  recision  of  his  coiifc 
mission ;  but  as  he  did  not  obej'  it,  say  it  w  as  no  removaL 
That  suggests  the  old  saying,  that  it  u'ed  to  be  tliouchx 
that  "when  the  brains  were  out  the  man  \  as  d<  ad."  Tliat 
idea  is  proved  by  learned  counsel  to  be  .'ilsohui-lv  fall.t. 
cious.  the  brain  of  Mr.  Stanton's  commissi... n  wiis  taken 
out  by  the  order  of  removal— the  n-cisiou  of  his  comiui*. 
sion—and  his  head  was  absolutely  cut  oil' by  that  gallant 
soldier.  General  Thomas,  the  night  after  tl.c  masquerad^ 
And  yet,  according  to  the  learned  and  delicate  counsi  J, 
until  the  mortal  remains,  everything  w  Inch  could  jiutritv 
was  shoveled  out  and  hauled  into  the  muek-yaid,  there 
was  no  removal.  But  it  is  said  that  this  took  place  merely 
as  an  expeiinient  to  make  a  judicial  case.  Now,  snppoca 
there  is  anybody  i\  ho,  with  the  facts  before  him,  can  ho- 
lieve  that  this  ^\  as  not  an  afterthought,  let  us  see  if  tlia.t 
palliates  the  offense. 

The  I're.-ideut  is  sworn  to  take  care  that  the  laws  b« 
faithfully  executed.  In  «hat  partof  the  Constitution  or 
laws  does  he  find  it  to  be  bis  dutv  to  search  out  for  defec- 
tive Ia««  that  stand  reroidi-d  ni'on  the  statutes,  in  iirdcr 
tliat  he  may  advise  their  ii:fi-action  ?  Who  v,  as  aggrievid 
by  the  'i  enure  of  Olliee  bill  ihut  he  «  a.-<  anthorzed  to  i.He 
the  name  and  th(!  funds  o:  ihe  government  to  relieve? 
\Vill  he  be  so  good  as  to  tell  us  by  what  authoiitv  he  ho- 
came  the  obstructor  of  an  niiriqu-.'iled  law  iu.-tead  of  its 
executor,  especially  a  law  whose  eon.--titutionality  he  had 
twice  tested  ?  If  thei-e  w  ere  nothing  else  than  his  own 
statement,  he  deserves  the  contempt  of  the  American  peo- 
jile,  and  the  punishment  of  its  highest  tribunal,  ii  Im 
were  not  w  illing  to  execute  the  laws  jiassed  by  tlie  Ameri- 
can  Congress,  and  unfepi  ah-d,  let  him  iesii;n  the  ollico 
\i  hich  was  throw  n  uponliiiu  by  a  horiibUi  eonvulsiou,  and 
retire  to  his  village  obscui  itv.  Let  him  not  he  so  sw-oV- 
len  by  pride  and  ari-ogauce.  wliich  sprang  fi-om  the  deep 
misfortune  of  his  countiy,  as  to  attemiit  an  entire  revoliu 
tion  of  its  internal  machinery,  and  the  disgrace  of  the 
trusted  servants  of  his  lamented inedccessor. 

The  gentleman  has  spoken  of  the  great  purity  of  tlw 
Pre-ident  iu  hi*  transaciion  w  ith  Mr.  lilaek  and  <qh(  rs.  I 
admit  that  ir  .•i  fair  subject  from  v  hieh  to  infer  general 
piM  itv  tf  conduct,  and  1  w  ill  examine  it  a  litth-.  It  was 
Iield  by  Socrates  aid  Plato  to  hi'  annaig  the  most  atropioiia 
of  olTenses  to  corrupt  the  youth,  because  that  tended  to 
overthrow-  the  solid  forms  of  government,  and  build  up  ai> 
archs  nnd  desi'otism  iu  their  place.  If  it  were  so  in  an 
oligareliy,  ho\v  much  more  w  (jiild  it  be  so  in  a  goTernineiU 
where  the  laws  control,  nnd  whole  the  laws  should  b« 
]iure.  if  that  governmi  lit  is  expected  to  be  coudi'cted 
witiipuriti  tind  to  survi.e  the  temporary  shocks  of  ty- 
rants? 

If  it  is  proved  or  known  that  Andrew  .lohnson  nN 
tempted  at  any  lime,  to  corrupt  the  loyal  vox.s  of  llie 
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United  States,  so  as  to  cliange  them  from  tlijer  oivn  true 
0]uui•'n^<.  to  thdoc  which  lie  himself  liad  adopted,  there 
are  few  who  will  pretend  that  he  was  not  guilty  of  a  hish 
luiedenieauor.  We  need  hardly  call  witnesses  to  prove  a 
fact  which  everybody  knows  and  nobody  v,  ill  deny.  Does 
the  suu  Fhine  atniid-daj'?  It  would  hardb'  be  thought 
necessary  to  answer  that  question  by  proof,  and  yet  there 
is  iiist  as  much  necessity  tt>r  it.  as  to  prove  that  Andrew 
Jonn.'^oc  had  ihaufrcd  His  ^^■hole  principles  and  policy  and 
enti-red  into  the  nioFt  dangerous  ind  damaging  contracts 
with  aspirants  for  oHice,  to  induce  them  to  aid  him  in 
changing  the  nrincipli>s  oif  those  who  sought  ofhce. 

Who  dues  not  believe  tliar  the  patronage  was  put  into 
)he  hands  of  Doolittle,  Coivan  and  that  tribe  of  men,  for 
Jistribution,  on  precisely  such  terms  and  conditions  as 
they  chose  to  make?  Show  me  a  more  shameless  perver- 
sion of  patronage  in  any  country  or  in  anj-  government, 
however  corrupt  and  di'fpotic,  and  I  will  admit  that  An- 
drew Johnson  is  as  pure  as  the  icicles  that  hung  on  Diana's 
Temple.  Before  that.  Johnson  appeared  with  Abraham 
Lincoln  in  the  .^enate  Chamber,  to  take  the  oath  of  office, 
and  they  took  it  at  the  same  time,  in  the  same  manner, 
with  some  small  variation  in  the  manner  of  the  Vice  Presi- 
dent; but  hi.^  friends  hoped  that  such  variations  had  not 
obliterated  or  obscured  his  consciousness  of  the  oath  he  had 
taken,  and  tliat  when  he  came  to  reflect,  he  would  abide 
by  all  he  had  sworn  to  observe,  not«  ith?tanding  his  then 
condition. 

L'ufortunately  the  President  was  taken  .away,  and  left  a 
temptatinn  for  the  higher  aspirations  of  Mr.  .Johnson.  In- 
stead of  being  content  u  ith  the  jiositiou  the  people  had 
given  hiui,  .and  w  hich.  he  said,  he  gbidlv  accepted,  he 
sought  to  boci'Uie  tlierealter,  .as  well  ,as  then,  the  chief  of 
the  nation,  'ibis  he  knew  could  only  be  done  by  changing 
prineij  Ic.«  and  creating  a  new  party  to  sustain  him.  After 
some  little  he.-itanev  he  resolved  upon  tliat  course,  and 
p'-rprtr.ated  a  betrayal  of  the  party  that  had  elected 
him  and  the  priuciiles  he  professed.  Worse  than  the  be- 
trayal by  .Jedas  l.^eaiiot,  for  he  b.  traved  only  a  single  in- 
dividual, but  .lolinson  sacrificed  a  whole  nation  and  the 
holiest  of  principles. 

In  order  to  build  up  a  part j-  upon  which  he  was  to  rely, 
it  became  necessary  for  him  to  proclaim  entirely  new 
prineifles  and  a  new  policy,  and  to  bring  about  him  an 
entiuly  new  set  of  politicians.  anAa?  loose  men  enough 
alreadv  in  the  Kepublican  party  co'ildnot  be  found  to 
carry  him  into  power,  corriiplion,  therefore,  became  a 
neces.-ity.  '1  hat  coriuptiou  was  to  bo  wrought  by  per- 
verting the  means  «  hieli  tlie  Kepublican  party  had  placed 
in  his  hands,  and  i\  Inch  he  had  solemnly  sworn  to  exe- 
cjite  accordiTig  to  their  princii  les. 

When  be  found  that  by  an  ai  peal  to  these  principles  he 
Cjmld  rally  but  few  followers,  ho  did  not  hesitate  to  cast 
them  ofl  and  seek  recruits  in  the  cauip  of  the  enemy.  In- 
stead of  enforcing  the  provisions  of  tlie  law  and  rendering 
treason  odi  ais,  as  he  had  so  l.n  dlv  procbumi  d  while  Vice 
Pre.ident.  he  proceeded  to  pardon  all  t!ir  inliuential  trai- 
tors, and  to  restore  to  the  cou'iuerid  belligerents  the  pro- 
Scrty  which  had  been  confiscated  bv  the  act  of  Congress  of 
uly,  1862.  Ho  thus  restored  coniiscated  land  and  aban- 
doned estates,  suflicient  had  it  all  bi-en  honesilv  carried 
into  the  Treasury  to  have  paid  the  national  debt  and  .all 
the  damage  done  to  loyal  men  by  the  Rebel  raiders  and  by 
l.ebel  conliscation. 

He  set  deliberately  about  corrupting  the  whole  mas?  of 
those  wlio  aspired  to  office,  and  «  here  he  found  an  oflice- 
holder  too  virtuous  to  follow  hi?  treason,  he  offered  his 
plac(!  to  another,  who.'^c  conscience  xias  less  scrupulous,  or 
who,-e  ambition  was  greater.  'J  he  removals  which  he 
inade  were  of  Kepublican?  who  b.id  been  placed  in  oibce 
by  Abraham  Lincoln,  upon  Kepublican  recommendation, 
because  they  held  the  same  principles  which  he  (.Johnson) 
luid  professed.  He  did  not  bi-ritate.  through  his  agents,  to 
bargam  for  their  sujipurt  as  tliecndition  <.f  tlu'ir  appoint- 
ment or  retention.  He  found  a  few  men  of  respectable 
standing  who  had  been  iud  r.-id  by  re.-pectable  States, 
such  as  \\  isconsin  and  I'ennsvlv;inia.  Loi.k  at  the  trusted 
agents  of  I'ennsylvauia  and  Wisconsin,  who  contracted  to 
ac>ept  the  otlice  of  lecruitiug  ^ergeatlts  f(^r  his  shabby 
anuv  to  purchase  the  positinn  of  a  commander  of  this 
band  of  pnidoucd  tiaitoi-s  and  corru)  ted  remg.ides  TI'CV 
con.eut.-d  t..  lav  do^- n  thr  Stars  and  Stripes  and  clothe 
th«meelves  iti  the  fnd.  d  uniform  of  gray. 
<llie  gentleuian  (.\lr.  Groesbeck),  in  his  peroration  on 
Satmd  y,nMplored  the  sympathy  of  this  Senate  v  ifh  all 
the  eluqii.-uceand  pathos  of  a  Koman  Senator  pleading  for 
virtue,  and  It  i.s  to  be  feared  that  bis  gi-ace  .and  eloguence 
turned  the  attenti.  n  of  the  Senators  upon  the  orator  rather 
than  up9n  the  accused.  Had  he  b.'cn  i  leading  for  inno- 
cence, )ih  gr.at  powers  would  have  been  well  c.vactcd; 
had  he  been  arguing  with  (■qual  eloiuence  bi'foie  a  Koman 
Senate  for  such  a  delinquent,  and  Cato.  tlie  censor,  had 
beenoneof  the  judges,  his  client  vM.uld  have  soon  f.und 
himself  on  t.,e  stocks  in  the  middle  of  the  Forum,  instead 
and'ienc'^'"^  aympathy  of  a  virtuous  aud  patriotic 

[ihe  atove  was  telegraphed  as  manager  Stevens  had 
prepared  and  caused  it  to  be  printed;  but  in  the  formic 
was  rcjjd  to  the  benate,  several  parts  were  omitted,  name- 
ly:— .he  list  of  yeas  and  nays  in  questions  which  had 
come  before  that  body ;"  and  near  the  clo-e  ihe  p-ir-i'-i'inh 
commeiicmg  '•The  gentleman  speaks  of  lh,>  great  purity  of 
tile  l  re-ident,'  A;c.,  don  n  to  the  words  "uniform  of  gray."] 

Speech  of  Hon.  Thonins  Williams. 

Mr  WILLIAMS.  (Pa.),  another  of  fhe  managers  fol- 
l^ript,  as'f.illoWB--"  '  '^"''^''  "■'"'^^  ^"  '■'-•^'i  from  manu. 


Mr.  President  and  Senators  of  the  United  States :— Not 
used  to  the  conflict  of  the  f  iruni.  I  appear  in  your  presence 
to-day  in  obedience  to  command  of  the  Representatives  of 
the  American  people,  under  a  sense  of  responsibility 
which  I  have  never  felt  before. 

The  august  tribunal  where  judges  are  the  elect  of  mighty 
provinces,  the  presence  at  your  bar  of  the  representatives 
of  a  domaiu  that  rivfil  in  extent  the  dominions  of  tho 
Caesars,  aud  of  a  civilization  that  transcends  any  that  the 
world  has  ever  seen— to  demand  judgment  on  the  high  de- 
linquent whom  they  have  arraigned  in  name  of  the'Ame- 
rican  penjile  for  high  crimes  and  misdemeanors  against 
the  State,  the  dignity  of  the  delinquent,  himself  a  king, 
in  everything  but  the  pomp  paraphenaUa  and  inheritance 
of  royalty,  to  these  crowded  galleries,  and,  mor.-  than  all, 
that  greater  world  outside,  which  stands  on  tip-toe,  as  it 
strains  its  ears  to  catch  from  the  electric  messenger  tho 
first  tidings  of  a  verdict  which  is  either  to  send  a  thrill  uf 
joy  throughout  an  afflicted  land,  or  to  rack  it  o\  er  \<  ith 
the  throes  of  .anarchy  and  the  convulsions  of  despair— all 
remind  me  of  the  colossal  proportions  of  the  issue  you  are 
assembled  to  try. 

I  cannot  but  remember  too,  that  the  scene  before  me  Is 
without  an  example  or  a  parallel  in  human  histo'v. 
Kings,  it  is  true,  have  been  uncrowned,  and  roval  henda 
have  fallen  upon  the  scaffold,  hut  in  two  instances  onlv. 
as  I  think,  h,ave  the  formalities  of  law  been  involved  to 
give  a  coloring  of  order  and  justice  to  the  blood  v  tragedy. 
It  is  only  in  a  free  land  that  a  constitutional  tribunal  has 
been  charged  for  the  first  time  with  •  the  sublime  task  oi 
vindicating  an  outraged  law  against  the  highest  of  irs 
ministers,  and  passing  judgment  upon  the  q^estioa 
whether  the  ruler  of  a  Union  shall  be  strapped  under  the 
law  and  w  ithout  shock  or  violence  of  the  power  which  be 
has  abused. 

This  great  occasion  was  not  sought  by  us.  The  world 
bear  the  representatives  of  the  people  witness  that  tiiev 
did  not  come  here  for  light  and  transient  causes,  but  for 
the  reason  only  that  the  issue  has  been  forced  upon  them 
by  a  long  series  of  bold  assumptions  of  power  on  the  part 
of  the  Executive,  following  e.aoh  other  with  almost  the 
blazing  and  blinding  continuity  of  the  lightning  of  tho 
tropics,  and  culminating  at  last  in  mortal  charge  which, 
in  the  defense  of  their  constitutional  power  as  a  branch 
of  the  American  Congiess,  and  as  faithful  sentinels  over 
the  liberties  of  the  people,  it  was  impossible  for  them  to 
decline.  With  the  open  defiance  of  the  legislative  will 
they  were  left,  of  course,  with  no  alternative  but  to  abdi- 
cate, or  rule  and  vindicate  the  right  to  make  law  and  see 
that  it  was  obeyed. 

This  imperious  necessit3-  the  people,  in  whose  name  they 
speak,  a  branch  of  that  race  whose  quick  sentibilitv  to 
public  danger  has  ever  kept  a  sleeping  vigil  over  its  liter- 
lies,  have  yielded  at  last  with  a  reluctance  which  nothing 
but  the  weariness  of  civil  strife,  the  natural  longing  fof 
repose,  the  apprehensive  sense  that  it  is  better,  perhiips, 
"to  bear  the  ills  we  have  than  fly  to  others  that  we  know 
not  of."  The  reflection  that  the  administration  must  h.ave 
an  end.  and  above  all,  perhaps,  the  delusive  hope  tiiat  its 
law-defying  head  himself  would  ultimately  submit  to  a 
necessity  w  hich  was  as  strong  as  fate  could  have  brought 
about  or  ivould  have,  perhaps,  exercised.  He  has  misun- 
derstood their  reason,  as  his  counsel  show  they  do  now 
Uiisfake  their  temper  and  presume  upon  their  forbearance. 
He  has  forgotten  that  there  was  a  point  at  which  the  coii- 
flict  must  end  in  the  shock  of  two  opposing  forces  and  thj 
overthrow  of  one  or  other  of  the  antagonistic  element.^. 

It  was  necessary,  perhaps,  in  the  order  of  Providence, 
that  he  should  reach  that  point  by  striking  such  a  blow 
at  the  public  liberties  as  should  awaken  the  people  as 
with  an  earthquake  shock  to  the  consciousness  that  tlie 
toleration  of  usuip.ating  crime  brings  no  security  to  n». 
tions.  To  show,  however,  how  much  they  have  borne  and 
forborne,  perhaps  forgiven  for  the  sake  of  peace,  and  how 
much  they  now  pass  over  for  tho  s.ake  of  a  speedv solution 
of  the  impending  trouble,  which  has  impeded  the  onward 
and  upward  movement  of  this  great  government,  and 
spread  confusion  and  disorder  throughout  many  of  its  de-- 
partments,  and  what,  moreover,  is  the  true  import  and 
signification  of  the  acts  for  which  the  President  is  no.v 
arraigned,  I  must  be  allowed.with  yourinduleenee,  tota.ke 
for  a  moment  the  key  which  is  required  to  unlock  the  mys- 
teries of  the  position.  The  man  who  supposed  that  there  U 
bat  a  question  of  removal  of  an  obnoxious  officer,  a  men; 
private  quarrel  between  two  beligerents  at  either  end  of 
the  avenue,  wherein  it  is  no  great  national  consequence 
which  of  two  opposing  parties  shall  prevail,  has  no  ad- 
quate  apprehension  of  the  gravity  of  the  case,  .and  grcatl)' 
disparages  the  position  and  the  motives  oi  the  high  accuser". 
The  House  of  KepresentativeB  espouses  no  man's  quarreU 
however  considerable  he  may  be.  It  has  but  singled  oit, 
from  many  others  of  equal  weight,  the  facts  here  charir  d 
as  facts  both  in  the  past,  and  recent  occurrences,  of  great 
notoriety.  The  issue  here  is  between  two  mightier  ant  igo- 
nists,  one  the  Chief  Executive  Magistrate  of  this  nation, 
and  the  other  the  people  of  the  United  States,  for  whom 
the  Secretary  of  War  now  holds  almost  the  onlv  strong  i>o- 
tition  of  w  hich  they  have  not  been  dispossessed. 

It  is  but  a  renewal  on  American  soil  of  the  old  battK? 
between  the  roval  prerogative  and  the  privileges  of  the 
criminal,  which  was  closed  in  England  with  the  reign  of 
the  Stuarts- a  struggle  lor  the  mastery  between  a  tempo- 
rary executive  and  the  legislative  power  of  a  free  State 
over  the  most  momentous  question  that  has  ever  chal- 
lenged  the  attention  of  the  people.  The  counsel  for  tho 
Pnsident  rcHectiiiL'  of  com  s  ■  the  views  of  their  emplovcr, 
^  oolrl  have  yon  heliev  c  that  the  removal  of  a  dep.artmoiiial 
hea.l  i»au  aifairof  .Mate  too  small  to  be  worthy  of  such  au 
avenger  as  tliie.    ^Ve  propose   standing  alone,    Btripjpcd  o 
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all  the  attendant  circumstances  that  explain  the  act,  and 
show  thf-  deadlv  animii^  by  which  it  is  inspired.. 

It  is  not  improbable  that  there  are  some  who  might  have 
been  induced  to  think  with  them,  that  a  remedy  eo  ex-» 
treme  as  this  was  more  than  adequate.  It  is  only  under 
the  lipht  upon  the  particular  Lssue  by  antecedent  facts 
which  have  passed  into  history  that  the  giant  proportions 
of  this  controvevsv  can  be  fully  seen,  and  thev  are  not 
made  sufhcientlv  apparent  now  by  the  dctiant  tone  ot  the 
l^re-idint,  and  the  formidable  pretension  set  up  by  him  in 
his  tlioughtfuUv  considered  and  painfully  el 'borate   plea. 

The  not  irrelevant  question,  -Who  is  Andrew  .Johnson.'" 
has  l)een  asked  bv  one  of  Ids  counsel,  as  it  has  otten  been 
bv  himself,  and  answered  in  the  "-ame  "ay  by  hinisclt  by 
snowing  who  he  was  and  what  he  had  done,  bet  ore  the  peo- 
ple of  the  loyal  States  BO  generously  intrusted  him  witli 
that  contingent  power,  which  was  made  absolute  only  f  >r 
the  advantage  of  defeated  and  discomhtted  treason  by  the 
murdi-rous  pistol  of  an  assassin. 

I  will  not  stop  now  to  inquire  as  to  scenes  enacted  on 
this  Hoor,  ar.deloquentlv  rehearsed  by  the  counsel  for  the 
President,  with  two  pictures  of  so  opposite  a  character  lie- 
fore  me,  or  even  to  inquire  whether  his  resistance  to  the 
heeira  of  the  Southern  Senators  was  not  merely  a  que.-- 
tjo'ii.  himself  being  theuitnessaa  to  the  wisdom  of  such 
a  step  at  that  particular  time. 

The  opportunity  occurs  just  here  to  answer  it  as  it  is  pi'.t, 
bv  shoiving  who  Audrew  Johnson  is.  and  what  he  h.is 
been  since  the  hour  of  that  improvident  and  unrellectiug 
gilt,  elii'U  ijitantzim  luutatus  abille.  Alas!  Ho^^-  changed: 
ho.v  fallen  from  that  high  estate  that  won  for  lum  tlie 
support  of  a  too  confiding  people.  AVould  that  it  couM 
have  l)een  said  of  Uim.  as  of  Lucifer,  whose  spirit  "a.s 
hurled  in  hideous  ruin  and  combustion  down  from  liea- 
veu's  crvstal  battlements,  that  even  in  his  fall  hi-  had  not 
yet  lost  "ail  his  original  brightness,  nor  appeared  less  than 
an  archangel  ruined.  .   . 

The  master  key  to  the  whole  history  of  hu  administra- 
tion, wiiich  has  involved  not  a  mere  harmless  difference  of 
opinion,  as  one  of  his  counsel  seems  to  think,  where  gentle- 
men might  atTord  to  disagree  without  a  quarrel,  but  one 
lo.ig  and  unseemlv  struggle  by  the  executive  against  the 
legislative  power, "is  to  be  found  in  the  fact  of  an  early  and 
persistent  purpose  of  forcing  the  Rebel  States  into  the 
Union  bv  means  of  his  executive  authority,  in  the  interest 
of  tlie  men  vv  ho  had  lifted  their  parricid-il  hand  aeainst  it 
on  terms  dictated  by  himself,  and  in  dcliauee  ot  tlie  "ill  of 
the  loyal  people  of  the  United  States,  as  declared  through 
their  representatives. 

I'o  accomplish  this  object  how  much  has  he  not  done 
and  how  much  has  a  lone-sulfering  pe-ople  not  passed  over, 
■without  punishment  and  almost  without  rebuke.  Let  his- 
torv-let  vour  pu  lie  records,  which  are  the  only  authen- 
tic materials  of  history— answer,  and  they  will  say  that, 
forlhis,  instead  of  convening  the  Congress  in  the  most 
niomeiicous  ciisis  of  the  State,  he  has  issued  his  royal 
proebimation  for  the  as'euililing  of  conventions  and  tlie 
erection  of  State  gevernments,  prescribing  the  qualitiea- 
tion  of  the  voters  and  settling  the  conditions  of  their  ad- 
mission into  the  Union.  For  this,  he  bad  created  olbces 
iinkuo'.v  n  to  the  law,  and  tilled  them  with  men  notoriously 
dis  lu.ililied  by  law,  at  salaries  fixed  by  his  own  mere  will. 
For  this  he  had  pjiid  these  olticers  in  contemptuous  disre- 
gard of  lav,  and  paid  them,  too,  out  of  the  contingent 
fund  of  the  denartmeuts  of  the  government.  For  this  he 
had  supplied  'the  expenses  of  his  new  covernments  by 
turning  over  to  them  the  spoils  of  the  dead  Confederacy, 
and  authorizing  his  satraps  to  levy  taxes  from  the  con- 
quered fieoplo. 

For  this,  he  had  passed  awa3-  unnumbered  millions  of  the 
public  property  to  Kebel  railroad  comprinies  without  con- 
sideration, or  sold  it  to  them,  in  clear  violation  of  law,  on 
long  credits,  jit  a  valuation  of  his  oun,  and  without  any 
Buretv  u  hiitever.  For  this,  he  had  stripped  the  Bureau  of 
Freeduien  and  Refugees  of  its  munificent  endounient,  by 
taking  from  it  the  hand  appropriated  bv  Congress  to  the 
legal  wards  of  the  republic,  and  restoring  to  the  Rebels 
their  justly-forfeited  estates,  after  tlr.;  same  had  bien 
Tested  by  law  in  the  Government  of  the  United  Statei. 
For  this  "he  had  invaded,  with  a  ruthless  hand,  the  very 
penetralia  of  the  Treasury,  and  plundered  its  sentineU  for 
the  benefit  of  favored  l;el<els,  by  ordering  tlie  restoration 
of  the  proceeds  of  sales  of  c  iptured  and  abandoned  jiro- 
perty,  V  hich  had  been  placed  in  its  cu  truly  by  law.  For 
this,  he  had  crossly  abused  the  pardoning  power  confern'd 
on  him  by  the  Constitution,  in  releasing  the  most  active 
and  formidaWe  of  tne  ieacicrsof  the  Rebellion,  with  a  view 
to  their  -ervice  in  the  furtherance  of  hi-  polic}-,  and  even 
delcsnted  that  power  for  the  same  objects  to  men  who 
Were  indebted  to  -ts  exercise  for  their  own  escape  from 
punishment. 

For  this  he  had  obstructed  the  course  of  public  justice 
not  only  by  refusing  to  enforce  the  laws  enacted  foi  "the 
suppression  of  the  rebellion  and  the  punishment  of  trea- 
son, but  by  going  into  the  courts  aud  turning  the  greatest 
of  the  public  malefa<;tore  loose,  aud  surrendering  all  con- 
trol over  them  by  the  restoration  to  them  of  their  estates. 
For  this,  he  had  abused  tlie  anpoinfina  power  by  the  re- 
moval on  system  of  meritorious  public  otlicers  fir  no 
other  reason  than  because  they  would  not  assist  liiui  in 
his  attempt  to  overthrow  the  Constitution  and  usurp  tlie 
legislative  power  of  tlie  government.  For  tin-,  he  hail  in- 
vaded the  rightful  privileges  of  the  Senate  by  refusing  lo 
send  in  nouiiuatiuis  of  olticers  appointed  by  him  during 
the  recess  of  that  body,  and,  after  their  adjo  irnment,  re- 
apioiTitins  others  who  had  been  rejected  by  them  as  unfit 
for  the  places  for  which  thev  had  lieen  recommended. 

For  this,  he  had  broken  tlie  privileges  of  and  insulted  the 
Congress  of  the  United  States,  by  instructing  them  that  the 


work  of  reconstruction  belonged  to  him  only,  and  that 
thev  had  no  legislative  rieht  or  duty  in  the  premises,  but 
only  to  register  his  will  bv  throwing  open  their  doors  to 
such  claimants  as  niiglit  come  there  with  commissions 
from  their  pretended  governments,  that  were  siibstantiallv 
bis  own.  For  this,  on  th-ir  refusal  to  obey  his  imperial 
rescript,  he  had  arraigned  them  publicly  .as  a  revolutionary 
assemblv.  and  not  a  leg.al  Congress,  without  the  power  ti 
legislate  for  the  States  excluded,  and  as  traitors  at  the 
other  end  of  the  line  in  actual  rebellion  against  the  peofile 
thev  had  subdued.  For  this,  he  had  grossly  abused  the 
veto  Dower,  by  disapfiroving  every  important  measure  of 
legislation  that  concerned  the  Rebel  States,  in  concordance 
with  public  declaration  that  he  would  veto  all  the  me:'- 
Rures  of  the  la«  -making  power  whenever  they  came  to 
him.  For  thi-,  he  had  deliberately  and  confessedly  exer- 
cised a  dispensing  power  over  the  Test  Oath  law  by  ap- 
pointing notorious  Rebels  to  important  places  in  the  Reve- 
nue service,  on  the  avowed  ground  that  the  policy  of  Cou- 
gri'ss  in  that  regard  was  not  in  accordance  with  his 
opinions. 

For  this,  he  had  ohstrncted  the  settlement  of  the  nation 
bv  exerting  all  his  inliueuce  to  prevent  the  people  oftio 
Rebel  States  from  accepting  the  Constitutional  Amend- 
meiit.  or  organizing  under  laws  of  Congress,  and  impre-s- 
iiig  them  that  Congress  was  blood-thirsty  and  implacable, 
and  that  their  only  refuge  was  with  him.  For  this,  he  had 
broiieht  the  patronage  of  his  ofiice  into  coutlict  with  T!u! 
}i<edoiu  of  elections  by  allowing  and  encouraging  \:U 
otlicial  retainers  to  travel  over  the  country  attendi.!? 
liolitic.il  couveutions  and  addressing  the  people  in  support 
of  bis  policv.  For  this,  if  he  did  not  enact  the  part  of  :v 
Ciouiucll,  bv  striding  into  the  halls  of  representatives  of 
the  people  and  s.aying  to  one  man :  "you  are  a  hypocrite ;" 
to  unother,  "von  .are  a  whoremonger:"  to  a  tliird,  "'yo  i 
are  an  adulterer;"  and  to  the  whole,  "you  are  no  longer  a 
parliament,"  he  had  rehearsed  the  same  part  si:b- 
pt.inti.ally  oiit-ide  by  traveling  over  the  country 
and  in  indrcent  harangues,  assailing  the  condu  t 
and  impeacliini  the  motives  of  its  Congress,  iuc  I- 
cating  disobedience  to  its  authorit.v  by  eudecvori  g 
to  bring  it  into  di.«repute;  declaring  publicly  of  o;.o 
of  its  members  that  he  was  a  traitor;  and  of  another  th  :t 
he  was  an  as-a-siu;  and  of  the  "hole  that  thev  were  no 
longer  a  (jongress.  For  this,  in  addition  to  the  oppressio.x 
ami  i>loodshed  that  had  resulted  from  known  partiality 
for  traitors,  he  had  pointed  at  efforts  encour.aging  the  mur. 
der  fjf  loval  (citizens  in  New  Orleans  by  a  mob,  by  holding 
corresp.uidence  with  its  leaders;  denouncing  the  exen  i  .j 
of  the  right  of  a  political  convention  to  assemble  peacefully 
in  that  eitv  as  an  act  of  treason  to  be  suppressed  by  vi,) 
lence,  and  commanding  the  military  to  assist,  instead  .f 
preventing  the  execution  of  the  avowed  purpose  of  dis- 
turbing them. 

For  this  it  is  not  too  much  to  say,  in  view  of  the  wrong  and 
outrage,  and  the  crvofsutl'ering  that  has  come  up  to  iisupou 
the  Southern  breeze,  that  he  had  in  effect  reopened  the  war, 
inaugurated  anarchy,  turned  loose  once  more  theincar- 
i.ate  devil  of  batiled  treason  and  unappeaseable  haie, 
when,  as  we  fondlv  thought,  our  victories  had  overthro--  n 
and  bound  in  chains,  ordained  rapine  aud  murder  from  the 
I'otomac  to  the  Gulf,  and  deluged  the  streets  of  Memphis 
as  well  as  those  of  New  Orleans,  and  the  green  fields  of  the 
South  alreadv  dotted  with  so  many  patriot  graves,  with 
the  blood  of  martyred  citizens;  and  because  for  all  he  li.u 
not  been  called  to  render  an  account,  for  the  reasons  th  .t 
have  been  alreadv  named,  it  is  now  assumed  and  argi  d 
bv  his  counsel  that  he  stands  acquitted  by  a  judgiue  t 
ivhich  disatlirmed  its  truth,  although  it  rests  for  the  ne-t 
part  on  record  evidence,  in  fact,  that  absolute  verity  whiJi 
is,  of  course,  not  open  to  dispute. 

The  assumption  is  but  another  instance  of  that  incorri- 
gible blindness  on  the  part  of  the  Fresident  in  regard  ro 
the  feelings  and  motives  of  Congress  that  has  helped  to 
hiirrv  him  into  his  present  humiliating  predicament;  as  a 
criminal  at  your  bar.  But  all  these  things  were  notenorg'i. 
It  wanted  one  drop  more  to  make  a  cup  of  forbearance 
overflow,  one  other  act  that  should  reach  the  seusorium  •  f 
the  nation,  and  make  even  those  who  might  be  slow  to 
comprehend  a  principle,  understand  that  further  forbear- 
ance was  ruin  to  us  all,  and  that  act  was  done  in  the  at- 
tempt to  seize  by  force  or  stratagem,  that  dejiartmeiit  of 
the  government  through  which  its  armies  were  controlled . 
It  was  but  a  logical  sequence  of  what  had  gone  bi  f  jre  tlio 
last  of  a  series  of  usurpations,  all  looking  to  the  samo 
great  purpose.  It  did  not  rise,  perhaps,  bej'ond  the  height 
of  many  of  the  crimes  by  u  hich  it  was  ushered  in. 

Hut  its  meanings  could  not  be  mistaken.  It  was  an  act 
that  smote  upon  the  ear  of  the  natiim  in  such  a  way  as  to 
render  it  impossilile  that  it  could  he  either  concealed,  dis- 
parugid  or  excu.sed.  as  were  the  miillled  bl  e.vs  of  the  pi  k- 
a.\-e  that  had  been  silenflv  undermining  the  bastions  of  t  o 
Republic.  It  has  been  heard  aud  felt  tliioui;li  all  oiir  «  ide 
domain  like  tlie  rcverbation  of  the  guns  that  op,-neii  their 
iron  throats  upon  our  flag  at  Sumter,  and  it  has  stirred  the 
loval  heart  of  the  people  again  with  the  electric  power 
that  lifted  it  to  the  hi-ighth  of  the  sublimest  issue  that  ev,T 
led  a  martvr  to  the  st.ake  or  a  patriot  to  the  battle-fieid. 
That  jieoiile  is  here  tn-day.  through  its  represent  itives.  •  a 
your  floor,  and  in  your  galleries,  in  the  persons  alike  of  the 
veterans  who  have  been  scarred  bv  the  iron  hail  of  batll-, 
and  of  tlii^  ui'.tlu'rs  and  u  ives  and  diught4.'r9  of  those  who 
have  dii'd  that  the  Republic  might  live,  as  well  as  of  tho 
C'jniiiiissiom  d  exponi-nts  of  the  luililic  will,  to  demand  the 
reuardof  their  toils,  the  conMimmution  of  their  triumph 
—the  award  of  a  nation's  justice  upon  the  high  offender. 

.And  now  a?  to  the  immediate  issue  which  I  propose  to 
discuss  only  in  its  constitutional  and  legal  aspect:  The 
great  crime  of  Audrew  Johnson,   as  already  remai'keJ, 
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rnnuing  through  all  his  adrainietration.ia  that  he  has  vio 


owu  terme,  in  the  interest  of  the  traitors,  and  in  defiance 
of  the  will  of  the  loyal  people  of  the  United  States,  llie 
Bpecific  otfenses  charged  here,  which  are  but  the  culmi- 
nating facts,  and  only  the  last  of  a  long  series  of  usurpa- 
tion-, are  of  an  unlawful  attempt  to  remove  the  nghttiil 
Secretary  of  War,  and  suhstitute  in  his  place  a  creature  oi 
hii  own,  without  the  advice  and  consent  of  the  benate, 
although  then  in  session;  a  cnn-piracy  tu  hinder  and  pre- 
vent him  from  resuming  or  holding  the  said  olhce  alter 
the  refusal  of  the  Sen.ate  to  concur  in  his  sutpen-ion  ;  and 
to  seize,  take  and  possess  the  property  ot  the  I  nit.d 
States  in  said  dep.artraent;  an  attempt  to  debauch 
an  officer  of  the  army  from  his  allegiance,  by  inculcating 
insubordination  to  the  law  in  furtherance  of  the  same  ob- 
ject •  the  attempt  to  set  aside  the  riehtfnl  authority  ot  Cou- 
gre-,  and  to  bring  it  into  public  odium  and  contempt,  and 
to  encourage  resist.ance  to  its  laws  bv  the  open  and  public 
delivery  of  indecent  harangues,  impeaching  its  acts  and 
purposes,  and  full  of  threats  and  menaces  afiaiast  it  and 
and  the  laws  enacted  by  it.  to  the  gre.at  scandal  and  degra- 
dation of  his  own  high  oflice  as  President,  and  the  devising 
and  coriiriving  of  unhut-fiil  means  to  prevent  tlie  execu- 
tion of  the  Tenure  of  Office,  ^rmy  appropriation  and  Kecon- 
Etniction  acts  of  M.ircli  2,  lSt>7.  To  allow  these  which  re- 
lates to  tlie  attempted  removal  of  the  Secretary  of  War,  the 

Fir-t,  that  the  case  of  Mr.  Stanton  is  not  within  the 
meaning  of  the  first  section  of  the  Tenure  of  Oibeeaot; 
second,  that  if  it  bo.  the  act  is  unconstitutional  and  void, 
BO  far  as  It  undertakes  to  abriilge  the  power  claimed  by 
bim  of  removing,  at  any  and  all  times,  all  e.vecutivc  offi- 
cers, for  causes  to  be  judged  of  by  himself  alone,  as  well 
as  of  suspending  tliem  indelinitely,  at  his  sovereign  will 
and  pleasure ;  and  third,  that  whether  the  act  be  constitu- 
tional orotherwi.-e,  it  ivas  his  right,  as  he  claims  it  to  have 
been  his  purpose,  to  disobey  and  violate  it.  with  a  view  to 
the  .-ettlement  of  the  question  ot  its  validity  by  the  judi- 
ciaj'v  of  the  United  States. 

.'ihd  first,  as  to  the  qn elation  whether  the  present  Secre- 
tary of  War  was  intended  to  be  comprehendi'd  within  the 
fir.-'t  tectiou  of  the  act  referred  to.  The  defendant  in-i-^ts 
that  lie  «as  not.  for  the  reason  that  he  derived  his  com- 
mission from  Mr.  Lincoln,  and  not  being  removed  on  liis 
accesrjicui,  continued,  by  reasen  thereof,  to  hold  the  ollice 
£,nd  :ol;iiiiiister  its  duties  at  his  pL^anure  only,  without  at 
anv  time  havin«  received  any  appointment  from  him.-clf, 
a-s'inuiuL.',  as  I  iiuderstand,  either  that  under  the  proviso 
to  the  tir.-t  seetiou  ot  this  .act  the  case  was  not  provided  for, 
or  tlu'.t  bv  force  of  its  e-xpress  language  his  office  iv.as  de- 
tenninedby  the  expiration  of  the  first  term  of  the  Presi- 
dent who  appointeo.  him.  The  body  or  enacting  clause  of 
thi»  section  provides  that  ever3-  person  tlien  holding  any 
civ  1  olhce  who  had  been  appointed  thereto  by  and  with 
the  advice  and  consent  of  the  Senate,  or  who  should  be 
thereafter  appointed  to  any  such  olhce,  sho\ild  be  entitled 
to  hold  until  a  successor  i-'  appointed  in  the  like  manner. 

It  is  therefore  that  its  general  object  was  to  provide  for 
all  cases  cither  then  exi.^ting  or  to  happen  in  the  future. 
It  is  objected,  however,  that  so  much  of  the  clause  as  re- 
ferred to  the  heads  of  departments  is -ubstantially  repealed 
hv  the  saving  clause,  which  i-i  in  thi'  folio 'ing  word-ii  — 
"'Prninded,  That  the  Secretaries  of  State,  of  the  Treasury, 
of  ^Var.  of  the  Navv,  and  of  the  Int.Tior.  th-  I'ostiaaster- 
(>■  i.eral  and  the  Attorney-General,  shall  hold  their  offices 
re^pectively  fur  and  diu-ing  the  term  of  the  Pr<■^idcnt  by 
V  h  ■m  they  may  have  been  aipointc^d,  and  for  one  montn 
thereafier,  subject  to  renu)v;il  by  and  with  the  advice  and 
co^^'ent  of  the  Senate."  '1  hi-*  ]iro\i.<o  was  the  result  of  a 
cout'erence  on  the  di-iagreeing  votes  on  the  amendment  of 
the  House,  striking  the  exception  in  favor  of  the  heads 
of  departments,  and  wa"  suggested,  if  he  may  bo  excus<'d 
the  egotism,  by  the  individual  «  ho  now  addrcf-ses  you  and 
to  whom,  as  the  mover  and  advocate  of  the  amend- 
mpiit,  was  very  naturally  assigned  the  duty  of  conduct- 
iiig  the  n 'gotiation  on  the  part  of  the  House  for  the 
purpose  of  obviating  the  objection,  taken  in  debate  on  this 
Jioor  by  one  of  the  Senate  managers,  th.at  the  etfect  of  the 
amendment  would  be  to  impose  on  an  incoming  I'refident 
a  Cabinet  that  was  not  of  his  own  selection.  I  may  be  ex- 
cused for  speaking  of  its  actual  histor3',  bccaiise  that  has 
be<  n  made  the  subject  of  comment  by  tlie  learned  coun-i-1 
w  ho  opened  this  case  on  tho  pa;  t  of  the  President.  If  it 
wa.- intended  or  expected  that  it  sliould  so  operate  as  to 
c^oate  exceptions  in  favor  of  an  olUcer  who.-e  abuse  of 
pov/er  wa<  the  proximate  cause,  if  not  the  impeling  mo- 
ti-e  for  the  enactment  of  the  law,  I  did  not  know  it.  It 
will  be  judged,  however,  by  itself,  without  reference  either 
to  I  lie  particular  intent  of  him  who  pi'imed  it.  oi  to  anv 
hiLitv  opinion  that  may  have  been  expre-.-ed  in  either 
hou.-c  as  to  the  construction  of  which  it  misht  be  BU.-cepti- 
Ijl".  The  argument  of  the  defendant  rests  upon  the  mcau- 
iu,?  of  the  word  '"appointed." 

']"li:it  word  was  both  a  technical  and  a  popular  one.  In 
tlic  former,  which  involves  the  dea  of  a  nomination  and 
c'lnuruKitiou  in  tho  constitutional  \vav.  there  was  no  ap- 
pointment, certainlv,  bv.Mr.  .lohnson.  In  the  latter,  which 
I<  the  t-eu.'.e  in  which  the  po  'plo  will  read  it.  there  unques- 
ti  iwably  was.  What  then  vaamoant  bv  theemiil 'yment  of 
tiio  word?  It  is  a  sound  and  m  ell-aecepted  rnli!  in  all  the 
Co  i-f.j.  in  explorins  the  meaning  of  the  K^v  eiv(!u.  e-ipe- 
f ,  i;  in  ea*j.  of  rera'di  il  -t.itiite',  as  I  :hiok  tluK  i\  if  it  is 
n  r  ,•  r  'lor  co  be  con.-iid  -red  as  only  a  il  ■eliiratorv  one  in  this 
pa.  i.^..i.ir,  to  Ijuk  to  tho  old  law  for  the  mischief  and  tno 


remedv,  and  to  give  a  liberiil  construction  to  the  langus^ 
infavorem  libertat7\s,  in  order  to  repress  the  mischief  and 
advance  the  remedy,  taking  the  words  used  in  their  ordi* 
narv  and  familiar  sense,  and  varying  the  meaning  as  th6 
intent,  which  is  always  the  Polar  st.ar,  may  require. 

Te-tins  the  case  here  bv  this,  what  is  to  be  the  constrittfc 
tion  here?  The  old  law  was  not  the  Constitution,  but  a 
vicious  practice  that  had  gone  out  of  a  precedent  involv- 
ing an  early  and  erroneous  construction  of  that  instnf- 
ment.  if  it  was  intended  so  to  operate.  The  mi-chief  wfO, 
this  practice  had  rendered  the  officers  of  the  govei  nmenfc 
and  among  them  the  heads  of  departments,  the  most  nov^ 
erbil  and  dangerous  of  all,  from  their  assumed  position  of 
advisors  of  tlie  President;  by  the  very  dependency  of  thea 
tonnre  thev  were  ministers  of  his  pleasure  and  the  slaves 
of  his  imperial  will,  that  could  at  any  moment,  and  aa 
the  reward  of  an  honest  and  independent  opinion,  atrip 
them  of  tlieir  employments  and  send  them  back  into 
ranks  of  the  people.  The  remedy  would  change  them 
from  minions  and  Hatterers  int'i  men,  by  making  them 
free,  and  to  sectire  their  loyalty  to  the  law  by  protecting 
them  from  the  power  that  might  constrain  their  assent  to 
its  violation.  To  accomplish  this  it  was  necessary  that  the 
law  should  cover  all  of  them,  high  and  low,  present  and 
prospective. 

That  it  could  have  been  intended  to  except  the  most  im;- 
portaut  and  formidable  of  these  functionaries  either  nith 
a  view  to  favor  the  present  executive  or  for  the  purpos-j  of 
subjecting  the  only  head  of  department  who  had  the  confiy 
deuce  of  Congress"  to  his  arbitrary  will,  is  as  unreasonably 
and  improbable  aeit  is  at  variance  with  the  truih  and  with 
the  obvious  general  purposes  of  the  act.  For  the  President 
of  the  United  St.ates  to  sav,  however. now,  after  having 
vohnitarilv  retained  Mr.  Stanton  for*uore  than  two  years 
of  his  administration,  that  he  was  there  only  by  sutler- 
auce.  or  as  a  mere  movable,  or  heir-loom,  or  incumbrance 
that  had  passed  to  him  with  the  estate,  and  not  by  virtue 
of  his  own  special  .appointment,  of  not  paltering  with  tho 
people  in  a  double  sense,  has  very  much  the  appearance  of 
a  not  very  respectable  quibble. 

Tlie  unlearnid  man  who  reads  the  proviso,  as  they  for 
whose  perusal  it  is  intended,  will  read  it,  who  is  not 
arctistoiued  to  h.and  the  inetaphisic  scissors  of  thepro 
fc.^ional  easusists  who  .are  able  "  to  divide  a  hair 'tu  ixt 
«  i-st  and  northwest  side,"  while  he  admits  the  ingenuity 
of  the  advocate  will  stand  amazed  if  he  does  not  rcorn 
tlie  officer  who  would  stoop  to  the  use  of  such  a  subtcr' 
fuge.  Assuming,  however,  for  the  sake  of  argument,  that 
the  technieal  sense  is  to  prevent  what  is  to  be  its  effect 
Whv,  only  to  make  the  law  given  cnaet  a  more  iinreasott- 
able"  and  impossible  thing,  by  providing  in  words  of  the 
f  ui  r.;e  sense,  that  tho  commission  of  the  officer  shall  expire 
nearl  V  two  years  before  the  passage  of  the  law,  which  is  a 
construction  that  the  general  rule  of  law  forbids  to  test, 
let  us  substitute  for  the  general  denominative  phrasca 
of  Secretary  of  War,  of  State,  and  of  the  Na\w,  the  names 
of  Messrs.  Seward,  Stanton,  and  Welles,  and  for  that  of  the 
Pre-ideut  who  appointed  them  the  name  of  Lincoln,  and 
the  elnise 'vill  re.ad,  provided  that  Seward,  Stanton,  and 
Welles  shall  hold  their  offices  respectively  for  and  during  the 
term  oj  Abraham  Lincoln  and  for  one  month  thereafter 
The  ctloct  «  ill  then  be  to  put  you  i'l  the  pofition  of  having 
enacted,  not  onlv  an  absurdity,  but  an  impossibility.  But  oa 
this  there  are  at"lea^ttwo  rules  of  interpretation  that  start 
up  in  tlii^  way  of  solution.  The  first  is,  that  it  is  not  re- 
spectful to  the  Legislature  to  presume  that  it  ever  intended 
to  enact  an  absurdity,  if  the  case  is  susceptible  of  any 
other  construction ;  and  the  second,  that  acts  of  Parlia- 
ment that  are  impossible  to  hf  performed,  are  of  no 
validity,  and  if  there  arise  out  of  them  collaterally  any  alv 
surd  consc^quences,  manifestly  contradictory  to  common 
reason,  they  are,  with  regard  to  these  collateral  conse- 
quence.", void. 

If  the  effect  of  the  proviso,  however,  upon  something 
analogous  to  the  doe:rine  of  c;/pre.s.  or.  in  other  words,  of 
getting  as  near  to  the  meaning  as  possible,  was  to  detei<- 
mine  the  office  at  the  time  of  the  passage  of  the  law,  then, 
on  the  other  hand,  the  retention  of  the  officer  by  the  l^e- 
sident  for  live  months  afterwards,  and  through  an  into 
vening  (Jonu'rcss.  without  a  commi.ssion,  or  even  a  nomi. 
nation,  was  a  breach  of  the  law,  and  therefore  a  misde- 
meanor in  itself,  which  he  could  hardly  plead,  and  could 
scarcely  ask  von  to  affirm  against  the  general  presumption 
of  the  performance  of  official  duty,  for  the  purpose  of  shol- 
tcring  him  from  the  cousequeucea  of  another  violation  of 
law. 

Assuming  again,  however,  that,  as  is  claimed  by  the  de- 
fense, the  ease  of  Mr.  Stanton  does  not  f.Hll  witiiin  tlie 
proviso,  \\  liat  then  is  the  result?  Is  it  the  predicament  of 
a  i-a-ii'.i  ow(  /.x.<(,'.s  altogether?  Is  he  to  lie  hung  up,  like  Ma, 
homet's  coilin,  between  the  body  of  the  act  and  the  pi;o>- 
viso.  the  latter  nullifying  the  formsr  on  pretext  of  an  e3> 
ception  either  repudiating  tho  exception  itself  as  to  the 
particular  ea-e,  or  in  the  obvious  and  iiulisputable  pur- 
pose of  provi. ling  for  all  cases,  whatever  is  to  lio  carried 
out.  Iiv  falling  back  on  the  general  enacting  clause,  wliii  h 
would  make  him  irremovable  by  the  iireccdeut  al  nic.  and 
leaving  hira  out-'ide  of  the  provieioii  as  to  tenure,  whiJj 
was  the  sole  objoct  t>{  the  exception? 

There  is  nothing  in  the  saving  clause  which  is  .at  all  ior 
consistent  u  ith  what  goes  before.  The  provision  th.at 
takes  e^'cry  officer  ('ut  of  the  power  of  the  Prcsid  nt.  is  not 
departed  from  It  in  that  clause;  all  it  enacts  is.  that  Hvp 
tenure  shall  be  a  determinate  one  in  cases  that  f.iU  within 
it.  If  .Mr.  Stanton  was  appoiiuod  1)V  President  .lohnsoii, 
n  itliin  the  meaning  ni  tho  proviso,  he  holds,  of  course^ 
until  the  I'Xiu'ration  of  his  term.  If  not,  he  liild?  subject 
to  remov.il,  like  other  ouieers  under  the  enacting  cla  ue. 
It  h.i.s  beou  so  often  asserted  publicly,  as  to  liavu  become  a 
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generally  accredited  truth,  that  the  special  purpose  of  the 
act  'VMS  to  protect  him.  1  do  not  anirm  thi?,  and  do  not 
coueidur  it  necefcary  to  say  that  1  phould— or  important  to 
the  caJ-e  ivhcther  he  favored  the  passage  of  the  \n,\y  or  nut. 
;'It  ^^  ill  be  hardly  pretended,  however,  by  anybody,  tliat 
h"fe  was  intended  to  be  excluded  entirely  from  its  opera- 
tion. Nnr  is  tUe  case  helped  by  n^ference  to  the  fourth  sec- 
tion of  the  act,  which  provides  tlint  "nothing  herein  con- 
tained shall  be  conr<trued  to  extend  the  term  of  any  MflUe, 
Che  duration  of  which  is  limited  by  law."  The  office  in 
(tuestion  was  one  of  those  which  the  tenure  was  indelinite. 
The  construction  insisted  upon  by  uie  does  not  extend  it. 
The  onlv  effect  is  to  take  away  the  power  of  removal  from 
the  President  ^lone,  and  restore  it  to  the  parties  by  whom 
Hie'(Jonstitution  intended  that  it  should  be  exercised.  As- 
Biiraing  then  that  the  case  of  Mr.  Stanton  is  within  the 
law,  the  next  question  is  as  to  the  validity  of  the  law  it.-elf. 
And  here  we  are  met,  for  the  fiist  time  in  our  history  as 
(I  nation,  by  the  assertion,  on  the  part  of  the  President,  of 
the  illimitable  and  uncontrollable  po\ver  under  the  Consti- 
tution, in  accordance,  as  he  insi-ts,  with  the  judicial 
opinion,  the  professional  sentiment  and  the  settled  prac- 
tice under  the  government,  of  removing,  at  any  and  .all 
times,  all  executive  ollicers  whatever,  without  respunsi- 
bilitvtci  anybody,  and  as  included  therein  the  eqnallv  un- 
^ontrnilabli-'  power  of  suspending  them  indetinitilv,  and 
mpplving  their  places,  from  time  to  time,  by  appointments 
Hiad  >"bv  himself  ad  interim.  If  there  be  any  case  where 
the  claim  has  heretofore  extended,  even  in  theory,  beyond 
the  nu-re  power  to  create  a  vacancy  by  removal,  during 
ttie  recess  of  the  Senate,  I  do  not  know  it.  If  thrre  be 
apv  wherein  the  power  to  suspend  indetiuitcly,  which  goes 
even  beyond  what  h.as  been  asserted,  it  is  equally  new 
toine. 

This  truly  regal  pretension  has  been  fitly  reserved  for 
the  lirst  President  who  has  ever  claimed  the  imperial  pre- 
rogative of  founding  governments  by  prochamation,  of 
taxiug  without  a  Congress,  of  disposing  of  the  public  prop- 
ertv  bv  niillions  at  his  own  will,  ami  of  exercising  dispens- 
ing power  over  the  laws.  It  is  but  a  logical  sequence  of 
what  he  has  been  alrendv  permitted  to  do  without  abso- 
lute impunity  and  almost  without  complaint.  It  he  could 
be  tolerated  thus  far,  why  not  consummate  the  work 
which  was  to  render  him  supreme,  and  crown  his  victory 
aver  the  legislative  po■'^  er  by  setting  this  body  aside  as 
an  advisory  council,  and  claiming  himself  to  bo  the  right- 
ful interpreter  of  the  laws? 

The  defen-e  made  here  is  a  defiance,  a  challenge  to  the 
Senate  and  the  nation  that  must  he  met  and  answered  just 
now  in  such  a  way  as  shall  determine  which,  if  any,  is  to 
be  the  master.  If  the  claim  asserted  is  to  be  maintained 
by  vour  decision,  all  that  will  remain  for  you  «  ill  be  only 
Oie'formal  abdication  of  your  high  trust  as  a  part  of  the 
appointing  power,  because  there  will  be  then  absolutely 
nothing  left  of  it  worth  i)reBerving. 

But  let  ns  see  what  there  is  in  the  Constitution  to  war- 
rant these  extravagant  pretensions,  or  to  prevent  the  pas- 
Sage  of  a  law  to  restore  the  practice  of  this  government  to 
the  true  theory-  of  that  instrument. 

I  do  not  propose  to  weary  you  n  ith  a  protracted  exam- 
ination of  this  question.  I  could  not  add  to  what  I  h.ave 
already  said  on  the  same  subject,  on  the  discustisn  in  the 
House  of  the  bill  relating  to  removabi  from  office.  In  D\- 
dember,  1866,  to  which  I  would  have  ventured  to  invite 
your  attention  if  the  same  pc>int  had  not  been  so  fully 
elaborated  here.  You  have  already  passed  upon  it  in  the 
enactment  of  the  present  law  bv  a  vote  so  decisive  and 
6verwhelminc,  and  there  is  so  little  objection  on  the  part 
fH  the  counsel  fu-  the  Pn-sident  bv  the  validity  of  the  la  v, 
tjiat  1  niav  content  mysL-lf  with  condensing  the  argutm-nts 
(jn  both  sides  into  a  few  g-neral  propositions,  which  will 
Cfmiprehrnd  their  capital  features. 

The  case  uiav  be  stated,  as  I  think,  analytically  and 
(iTnopti'-'Uv  thus :--The  first  great  fact  to  be  ob-erved  is 
that,  wliiii'  tlie  (constitution  enumerates  sundry  ollices, 
and  I'rovides  the  maimer  of  appointment  in  those  cases  as 
well  as  in  all  other.^  to  lie  created  by  law,  it  prescribes  no 
tenure  exci'pt  that  of  good  behavior  in  the  case  of  the 
jiuige,  and  is  entin-ly  silent  (Ui  the  sutiicet  of  removal  by 
fl,ny  other  i)roces8  than  that  of  impeachment. 
Yroin  this  the  inferences  are:— 

J<'ir6t.  That  the  tenure  of  good  behavior  being  substan- 
tially equivalent  to  thatiorlife.  theolliee  must,  in  all  other 
cases  hi- det.-niiinahb- at  the  will  of  some  depaitment  of 
the  t-'ovornmout,  unb-ss  liioitod  by  law.  which  is,  however, 
but  auothrr  nam'' f.ir  tho  will  of  the  law-maker  himself, 
and  this  is  scttl.'d  by  aurhority. 

Second.  I'hai  the  iio\'  er  of  removal  at  will  being  an  im- 
irtied  one  onlv  is  to  he  cmferred  to  those  caS'M  where  the 
tenure  is  not  ascertaimd  bv  law,  the  right  of  removal  in 
anv  other  form  than  by  the  process  of  impiiachmeut  de- 
peiuiiug  eutirelv  on  the  hypothesis  of  a  "ill,  of  which  the 
essential  eoudition  always  is  that  it  is  free  to  act  without 
ftispou-iliilitv. 

'i  bird,  riiat  the  power  of  removal  being  implied  as  a  ne- 
cgssitv  of  State,  to  soeure  the  dependeuce  of  the  ollici-r  on 
the  R'lvernment  is  not  to  he  extetided  bv  constructiiuisoas 
to  take  him  out  "f  the  control  of  the  L -'islature,  and  make 
him  d -p'oideHt  on  th''  will  of  the  Kx.rMtive. 
s'rhe  ue\t  p.iin;  is,  tliat  tli''  President  is.  by  the  terms  of 
the  C'liistit'iti  :U,  to  a  .u;iaate,  and  bv  and  w  ith  the  advice 
and  onsent  of  the  Senate  "appoint"  to  all  othees,  and  that 
without  the  concurrence  he  apiioints  to  non.'.  exiu'pt  when 
authorized  bv  Congress;  and  this  may  be  describi'd  as  the 
rule  of  the  Constitution.  The  exceptions  are:— First,  That 
in  the  cases  of  inferior  officers,  tJoigress  may  lodge  this 

Sower  with  the  President  alone,  or  with  the  courts,  or  the 
cads  of  departments;  and.  Second,  That  in  cases  of  va- 
cancy happening  during  the  recesB  of  the  Senate,  he  may 


not  aiipoint.  but  JiU  them  np  by  panting  commissious  to 
expire  at  the  end  of  the  next  session  of  that  body,  froa 
whieb  it  aiipears: 

First.  That  the  President  cannot,  as  already  stated,  in 
any  case  ap|ioiut  alone,  without  the  express  authoritv  of 
Congress,  and  then  only  in  the  case  of  inferior  ofiieerj. 

Second.  Tliat  the  power  to  supplv  even  an  accidental 
vacancy  was  only  to  continue  until  the  Senate  was  in  \ 
condition  to  be  consulted,  and  to  advise  and  act  upon  the 
case :  and 

'J'hird.  As  a  cnrollanj  from  these  two  propositions,  that 
if  the  power  to  remove  in  cases  where  the  tenure  is  ind.-;i- 
uite,  be  as  it  is  solemulv  conceded  by  the  Stipreine  <  '.lurt 
of  the  United  States— //i  re  H^'nan,  13  Pet.— an  incident  to 
the  power  to  appoint,  it  belongs  to  the  Preeid''nt  :uid 
Senate,  and  not  to  the  Prcfident  alone.  As  it  was  held  iu 
that  case  to  be  in  the  Judge -vho  made  the  appoint-nent, 
the  argument  upon  which  this  implied  a  merelv  iu<'a'i  ile 
power,  not  of  fillina  up,  but  of  makinn  a  vacancy  during 
the  reces.s,  which  is  now  claimed  to  extend  to  the  making 
of  a  vacancy  at  any  time,  has  been  defended,  is. 

First.  'J'he  possible  necessity  for  the  exercise  of  s'lch  .i 
power  during  the  rerrsx  ofthe  Senate,  or,  in  otlier  words, 
the  argument  ab  inconiynicncy. 

Second.  That  the  power  of  removal  is  a  purely  executive 
fuiK'ti'in,  which,  passed  by  the  general  grant  in  the  first 
secti'U  of  the  second  article  of  the  Coustitiiti'in.  vvo  ild 
have  carried  the  power  to  appoint  if  unp  ovided  f 'r.  aid 
is  to  be  con.■^idercd  in  him  in  all  cases  whereioithas  not 
been  expressly  denied,  or  lodged  in  other  hands;  while  the 
association  of  the  rien.ate,  the  same  not  being  an  exc  itive 
body,  is  an  exception  to  the  general  principle,  and  seems 
to  lie  taken  strictlv,-so  as  not  to  extend  thereto. 

Third.  That  it  is  essential  to  the  President,  as  the  respon- 
sible head  of  the  government,  charged  by  his  oath  with  tlw 
exeeution  of  the  same,  that  he  should  control  his  oivn  su- 
bordinates by  making  their  tenure  of  office  to  de,>eud  upon 
his  will,  80  as  to  make  a  unit  of  the  Administration. 

The  answer  to  the  first  of  these  propositions  is  that  there 
is  no  necessity  for  the  exercise  of  the  pow-er  during  the  re- 
cess, because  the  case  supposed  may  be  provided  for  by 
Congress,  as  it  has  been  by  the  act  now  in  question,  und'  r 
the  express  constitutional  authority,  to  make  all  Iuva 
which  shall  be  neces-sary  or  proper  for  carrying  into  execu- 
tion all  the  powers  vested  in  the  government,  or  any  de- 
partment thereof.  A  power  which,  bv  the  ivay,  is  very 
strongly  claimed  by  one  of  the  President's  counsel  to  be  an 
imtiliedonc. 

To  the  second  the  answer  is,  that  whether  an  executive 
power  or  not  dep  -uds  on  the  structure  of  the  government, 
or,  in  other  words,  on  what  the  Constitution  makes  it, 
that  the  clause  iu  question  is  but  a  disturbance.  That  if 
all  executive  power  is  iu  the  President,  then  by  parflv  of 
reason  all  legi-lative  P'lwer  is  in  Congress  without  refei>- 
ence  to  the  Constitution;  that  the  Senate  is  not  only 
associated  with  the  President  in  the  general  appoint 
ing  power,  bHt  that  the  power  itself  may  be  with- 
drawn bv  Congress  almost  entirely  from  both,  under 
the  provision  in  regard  to  inferior  officers,  which  would 
involve  a  repngnauc3'  to  the  general  grant  relied  on,  if 
the  power  he  an  executive  one;  thr-t  if  the  provision  had 
been  made  for  appointments  in  the  Constitution  the  power 
to  supplv  the  omission  would  have  resulted  to  the  law- 
maker under  the  authority  just  quoted  to  make  all  Unya 
that  might  be  necessary  or  proper  for  carrying  into  execu- 
tion all  power  vested  in  the  government  or  anv  deparS- 
luent  tlicreof.  which  carri.-s  with  it  the  powes  to  create  all 
otlices.  and  that  m')r"0>er  the  power  of  removal  iu  tluj 
only  case  wherein  it  is  referred  to,  is  made  fLJuiicml  one. 
To  the  third  the  .answer  is:— First,  That  however  uatu- 
ral  it  mav  he  for  the  President,  after  an  unchecked  career 
of  usurpati-n  for  three  long  vears,  during  which  he  has 
used  his  snh  r.linates  generally  as  the  slavish  ministers  of 
his  will,  and  dealt 'vith  the  atfai-s  of  this  nation  as  if  hjo 
had  been  its  ma-ter.  also  as  well  as  their'B,  he  greatly  mis- 
takes and  mag.-iilics  his  ofiice,  as  has  been  already  shown 
u\  the  fact  that,  under  the  Constitution,  he  mav  be 
stripncd  at  any  time  by  Congress  of  nearly  the  wh'le  of 
the  a'pi'ointiugpo-,ver;  and  second,  that  the  responsil-ility 
of  the  PreMent  is  to  be  gradiiated  by,  and  can  be  "iily 
commensurate  with  the  power  tlnit  is  assii:ned  to  liitn, 
that  the  obligation  imposed  on  him  is  to  take  care 
that  the  laws  are  faithiolly  executed,  and  not  his 
xoiU,  which  is  so  stiaapely  a  sumed  to  be  the 
only  law  of  the  exalted  functi'inarics  who  sur- 
round him.  and  that  it  is  not  only  nnt  essenti  il 
to  the  performance  of  this  duty,  nnd'.'r  the  .law_  that 
heads  of  d.'partmentB  sho  ild  he  the  mere  passivi' in:-tru- 
ments  of  his  will,  but  th- very  contra' y.  Upon  tin- brief 
statement  of  the  argument,  it  wo'ild  seem  as  if  there 
could  be  no  rea3')nahle  doubt  as  to  the  meaning  of  the 
Cou-titution.  Put  the  hi-h  delinquent  who  is  noe-  on 
trial,  f.-eliug  tb.'it  he  eaunot  salelv  rest  his  case  her.',  nnd  . 
spriiiging  from  tbe  inex.u-alile  logic  that  rules  ;igaiust  him, 
takes  refi:g  '  in  the  past,  and  claims  to  have  lonnd  a  new 
Constituti'iu  that  suits  him  better  than  tbe  old  .me  m 
the  jndi'ial  authorities,  in  the  opinion  ol  the  comiiien.'a- 
tors,  in  tin.'  EnL-lish  profi'-siiual  and  public  si'iitin  e;.t  .if 
the  nati'Ui.  and  in  a  legi-litivc  practice  and  coustrncti.in 
that  are  coeval  u  iih  the  p  '\ crninent.  and  have  continued, 
without  interruption,  until  tlie  present  time. 

A  little  iniuiry,  however,  will  show  that  there  is  no 
altar  .ir  san.'tuary,  and  no  citv  of  refuge  tliere  t..  shelter 
the  greatest  of  the  nati.m's  malcfact.ir.s  from  th.'  jn-t  ven- 
geance of  a  betraved  and  inili,'nnnt  pa.iple.  And  first,  aa 
to  judicial  authoritv.  There  are  but  three  cases,  I  think, 
wherein  these  .piestiona  have  come  up  for  adjudication 
before  the  Supreme  (^oiirt  of  the  United  Stat.s,  a"d  in 
all  of  them  the  decisions  have  been  directly  In  conflict 
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Tviththo  theory  and  pretciiaions  of  th(!  President  The  first 
iv:is  tin-  familiar  oue  ot  Marbinv  Vf .  Madi=ou  Uet  l^i-a"cli, 
256),  made  doubh-  mcmoniblc  from  the  tact  that 
it  arose  otit  of  one  of  the  so-called  midnight  ap- 
Tiointments  made  bv  th<-  elder  Adaius— the  fame,  b\'  the 
vay,  whoee  casting  vote  as  an  executive  pHicir 
turned  the  scale  in  favor  of  the  power  to  Trhich  he 
■p-ae  destined  to  succeed-iu  the  First  Congress  of  li8».  on 
the  eve  of  his  retirement,  under  ;v  huv  «hicli  had  been 
approved  only  the  day  before,  authorizing  the  appoiiit- 
im-nt  ot  five  justices  of  the  peace  for  the  District  ot  t.o- 
lumbia,  to  serve  reapectively  I'"-  t'le  term  of  hye  years. 
The  commission  in  question  had  been  duly  signed  and 
regi  t.red.  but  vas  withheld  bv  his  successor.  Jerterson. 
on  the  L-ronnd  that  the  act  was  incomplete  without  a  de- 
liveiy  It  was  not  claimed  bvhim  that  the  aqpc.iotnieut 
TV  as  revocable  if  once  cou^-ummated.  If  it  had  been  re- 
vocable, resir^tance  would  have  been  unnecessary,  and  the 
asBcrtionof  the  ri-rht  of  the  olliee  an  idle  one.  _   _ 

Chief -iiistice  Marshall,  in  drliverina  ilie  opinion  of  the 
court  lo'lds  this  language;— "When  an  olhcer is  removable 
at  the  will  of  tlie  Kxecutive.  the  circumstances  which  com- 
UcUed  his  appointment  is  of  no  consequence,  because  t!ie 
act  is  at  anv  tinje  revokahle;  but  when  the  otticer  is  not 
removable  at  the  will  of  the  Executive,  the  appointment  is 
not  rcvokable  and  cannot  be  annulled.  Having  once  made 
tbe  appointment,  his  power  over  the  ohice  is  terminated  in 
nil  cases  when  by  the  law  the  othce  is  not  removable  by 

1  lien,  as  the  law  creating  the  oti'ice  g"ive  the  right  to 
hold  lor  live  years,  independent  of  the  executive,  the  ap- 
pointment  was  not  revocable,  but  rested  in  the  oriicer. 
The  point  ruled  here  is  precis.-ly  the  same  as  that  involved 
in  the  i  enure  of  Othce  act,  to-witi-That  Cougrrss  may 
define  the  tenure  of  any  ottice  it  creates,  and  that  once 
ti.xed  bv  laiv.  it  is  no  longer  determinable  at  the  u  ill  of 
anybody,  the  act  being  a  mei'e  substitution  of  the  will  of 
tlie  nation  for  that  of  the  Executive,  by  giving  to  that 
■will  the  form  of  law  which  is  indeed  the  only  form  that  is 
consistentlv  admissible  in  a  government  of  law. 

The  present  Executive  insists,  as  .Jetlerson  did  not,  that 
he  has  power  under  the  Constitution  to  remove  or  suspend, 
at  any  and  all  times,  any  executive  ohicer  whatever,  lor 
causes  to  he  judged  of  by  himself  alone,  and  that,  in  the 
opinion  of  his  advisers,  this  power  cannot  be  laufuUy  re- 
Btrained,  which  is,  in  eliect,  to  claim  the  power  to  appoint 
T^ithout  the  ad\iee  and  consent  of  the  Senate,  as  he  has 
jutt  now  done,  as  well  as  to  remove. 

The  next  case  in  order  is  that  ex  parte  Henan,  reported 
in  13  Peters,  which  involved  a  question  as  to  the  right 
of  the  Judge  of  the  District  Court  of  Louisiana  to  re- 
move, at  liis  discretion,  a  clerk  appointed  by  him 
indefinitely.  L'ljder  the  law  the  court  said  (then 
Thompson,  Justice,  delivering  the  opinion)  that 
all  oflices,  the  tenure  of  wliich  is  not  fixed  by  the  Con- 
Btilntion  or  limited  by  law,  must  be  held  either  during 
good  behavior  or  at  the  will  and  di-cretiou  of  some  de- 
partment of  the  government,  and  subject  to  renjoval  at 
pleasure.  And  again,  that,  in  the  absence  of  all  courtitu- 
tional  provisions  or  statutory  regulations,  it  would  seem 
to  he  a  sound  and  necessary  rule  to  consider  the  power  of 
removiil  as  an  incident  to  the  power  to  appoint.  They 
add,  however:— But  it  was  very  early  adopted  as  the 
TM  actical  construction  that  the  power  was  vested  in  the 
President  alone,  and  that  such  would  appear  to  have 
been  tbe  legislative  construction,  because,  iu  establishing 
the  three  princii)al  Departments  of  btate.  War,  and  I'rea- 
Burv,  thev  recognized  the  powc/r  of  removal  in  tlie  Presi- 
dent, although  by  the  act  of  17y8  estaljli-hing  the  Navy 
Department,  the  reference  was  not  by  name  to  liim. 

1  be  result  was  that  upon  the  principles  thus  enunciated, 
invilviug  the  exception  as  to  cases  where  the  tenure  was 
limited  by  law,  as  laid  down  in  .Marbury  vs.  -Madison,  they 
declared  the  power  of  removal  to  have  been  well  exer- 
cised b.y  the  judge  who  made  the  appointment  under  the 
law,  f(ir  the  reason  only  that  it  was  an  incident  thereto.  It 
is  well  worthy  of  remark,  however,  in  this  connection, 
thnt,  although  what  is  thus  gratuitously  said  as  to  tile  r:ile 
there  recognized,  it  does  not  con  Hid  in  any\\a\  with 
tbe  doctrine  of  Marbury  vs.  Madison.  It  is  entirely  at 
variance,  as  seems  to  be  confe.-sed  with  the  decision 
it.-=elf,  which,  on  the  doct  ine  of  Mr.  Madison, 
in  the  debate  of  1789,  that  the  power  of  removal 
was  a  strictly  executive  one,  and  passed  by  thr 
general  grant  of  the  C  institution,  unless  ex- 
pivssly  denied,  or  elsewhere  lodg.  d,  must  h.ave  been  iii- 
evii:tlilv  the  othi.T  way,  because  in  that  case  it  must  liavt 
result- d  not  to  the  jud!.e,  but  to  the  President,  whetlier  a 
mere  permissive  sub  silcntiu  exerci  e  of  a  power  liki;  this, 
■  r  even  a  temporary  surrender  on  ground-  of  personal  con- 
fidence or  party  favor,  where  it  perhaps  viulated  constitu- 
tional iuterc.-t,  and  was  in  P'iut  of  fact  authorized  as  to 
all.  liut  that  superior  oliieers  can  raise  a  proscription 
against  a  constitutional  right,  or  how  many  l.-iws  it  will 
require  to  alirogate  the  fiiudameutal  law,  1  iv  ill  not  stop 
now  to  inquire.  It  is  sufficient  fur  my  purpose  that  tin- 
case  decides  that  the  pow  er  of  removal  is  but  an  incident 
to  the  pov\er  of  appointment,  and  that,  of  com  so,  it  ea'i 
only  be  exercised  by  the  same  agencies  as  the  Tenure  ol 
Otiice  act  exactly  provides. 

The  ne.xt  .and  last  case  is  that  of  the  United  States  v-^ 
Guthrie,  reported  in  17  Hou  aid.  284,  \\  liich  was  an  appli- 
cation for  a  mandamus  to  the  Secretarv  of  tlie  Tiea-urv  to 
compel  him  to  pay  the  s;ilary  of  a  territoii.il  judge  in  Stin- 
nesota  who  had  been  removed  by  tlie  President  before  the 
expiration  of  his  term,  which  was  fixed  liy  law  at  four 
years.  The  case  was  dismis.  ed  upon  the  doctrine  that  the 
proceeding  w  as  not  a  p.-oi-er  one  to  trv  the  title  to  an  olhce, 
and  thereupon  the   question  of   the   power  to  remove  was 


not  disposed  of  or  discussed,  except  bv  Justice  McLean, 
who  dissented  on  the  main  point  and  felt  called  upon,  of 
course,  to  pass  ujion  the  other. 

Here  Jlr.  Williams  read  extracts  from  Judge  McLean's 
opinion,  and  Continued :— It  will  be  s:i id,  perhaps,  that  all 
this  is  qualified  bv  tbe  remark  that  ■'this  power  of  remo- 
val has  Ijeeii,  perhaps,  too  long  established  and  exercised 
to  be  now  questioned."  It  is  enough,  however,  to  refer  to 
the  observation  which  follows  that:— "The  voluntary  ac- 
tion  of  the  Senate  and  the  President  would  be  necessary 
to  change  the  practice."  To  show  what  was  meant  by  him, 
such  event-  as  our  eves  have  witnessed,  and  such  a  con- 
juncture of  atiaiiB  following  fastupon  their  heels  as  would 
leave  the  Executive  with  all  his  formidablcpatronage  and 
all  tlie  prestige  of  his  place,  without  even  the  meagre  sup- 
port of  a  third  in  either  House,  were  scarcely  witliin  the 
range  of  human  probability  when  he  remarks  therefore 
that  it  was,  p -rhaps,  too  late  to  question  it. 

He  means,  of  course,  to  question  it  successfully,  as  the 
contest  shows;  if  he  had  meant  otherwise  he  would  not 
have  reierred  volunt.irily  to  a  change  of  practice  as  ope- 
rating a  correspondiiig  change  of  the  Constitution.  Ho 
was  too  good  a  lawyer  and  too  sage  a  statesman  to  attiriii 
that  the  fund.imerital  law  of  a  great  State  could  be 
wrested  from  its  true  construction  either  by  the  errors  of 
the  Legislature  or  the  toleration  cf  a  mischievous  practice 
and  monster  ^  ice  for  less  than  eighty  years.  It  is  apparent, 
tlieu,  from  all  the  cases,  that  the  judicial  opinion,  so  far 
from  sustaining  the  views  of  the  President,  settles  at  least 
two  points  w  bieh  are  fatal  to  his  pretensions :-~ 
First,  that  Congress  may  so  limit  the  tenure  of 
,an  office  as  to  render  the  incombent  irremvoable, 
except  bv  the  process  of  impeachment;  and  second,  that 
the  power  to  remove,  so  far  as  it  exists,  is  but  an  incident 
to  power  to  appoint;  nor  is  it  any  answer  to  say,  as  has 
been  claimed  in  debate  on  this  floor,  that  therewere  cases 
ot  inferior  offices  where,  under  the  Constitution  it  w  as 
within  the  power  of  Congress  to  regulate  them  at  its  dis- 
cretion. There  is  nothing  in  the  provision  as  to  inferior 
officers  to  di-tiiigiiish  them  from  others  bevond  the  me're 
article  of  ap  ointment.  This  is  a  question  of  tenure,  and 
that  iseqiiallv  undefined  as  to  both,  except  in  the  few  cases 
speciallv  enumerated  therein.  It  was  equally  within  the 
power  of  Coui-'ress  to  regulate  in  one  case  as  in  the  other. 
The  right  to  regulate  is  a  necess.aiw  result  of  the  rii;lit  to 
create.  When  it  establishes  an  oftice  as  it  has  established 
the  department  bureaus,  bv  la  n-.  it  has  cf  necessitv  the  right 
to  prescribe  its  duties,  and  saj' how  long  it  shall  be  held 
and  when  it  sh  II  determine.  When  it  does  saj-  so,  it  can 
hardly  be  maintained,  with  any  show  of  reason,  that  a 
pow  er  which  is  only  implied  from  the  fact  that  the  tenure 
of  office  has  been  left  indefinite  in  the  Constitution,  v.  hich 
has  vested  the  establishment  of  ofiices  in  Congress,  shall 
be  held  to  operate  to  defeat  its  will  and  shorten  the  life  of 
its  ow  n  creature  in  cases  were  its  legislation  is  expresi 
And  80,  too,  as  to  the  doctrine  that  the  power  of  remov.-il  is 
but  an  incident  to  the  power  to  appoint.  That  is  settled 
upon  grounds  of  reason  as  a  general  principle,  w  hich  has  no 
more  application  to  inferior  olficers  than  to  superior  ones. 
The  idea  is  that  the  power  of  removal,  w  henever  it 
exists,  is,  in  the  very  nature  of  things,  but  part  and 
parcel  of  the  power  to  appoint,  and  that,  as  a 
consequence,  the  power  that  makes,  and  none  other  must 
unmake ;  and  on  tliis  idea  was  ruled,4n  the  particiil.ir  case, 
that  the  power  to  remove  was  in  the  judge,  because  the 
authority  to  ajipoiut  was  there.  It  equally  rules,  how- 
ever, that  where  tile  appointuient  is  in  the  head  of  a  de- 
partment tlie  p""  er  of  removal  belongs  to  him;  that 
where  it  is  lodged  by  Congress  in  the  President  alone,  it  is 
him  only ;  and  where  it  is  in  the  President  and  Senate 
conjointly,  then  it  is  in  both  which  is  precisely  the  doctrine 
maintained  by  the  majority  in  Congress  of  1.8^.  it 
ought  to  be  a  siifi  cient  answer,  however,  that  no  such 
distinction  was  taken  bv  Justice  Thompson  in  the  Ueeuan 
case,  .altiiough  he  referred  to  the  departure  from  this  rule 
in  the  practical  construction  which  had  assigned  the 
power  to  the  President  at  once. 

The  judicial  opinions  having  thus  signally  failed  to  sup- 
port the  dai>geroi,8  heresies  of  t!ie  President,  the  next  re- 
sort is  to  that  of  the  statements  of  lawyers  and  piibliei.  ts 
who  have  from  time  tj  time  illustrated  our  history;  and 
here,  too,  it  will  be  f  mnd  that  the  great  criminal  who  is  at 
your  bar,  has  not  better  support  than  he  has  found  in 
higher  quarters,  1  am  not  here  to  question  the  doctrine 
ivliich  has  been  so  strongly  urged  upon  the  authority  of 
Lord  Coke.  That  cotemuoraneous  expositii'U  is  CDtitKd 
to  great  v.-eight  in  law.  Taking  it  to  be  sound,  however, 
it  will  hardly  be  pretended,  I  suppose,  that 
there  Is  anything  of  this  di^scription  which  will 
eompare  in  value  with  the  authoritative,  I  niiaht 
also  sa3',  oracular  utterance  of  the  t'cckrahst, 
ivhicli  w  as  thi-  main  .agent,  under  Providence,  in  sccorine 
I'or  the  const itu tion  the  support  of  the  people  of  tbe  several 
states,  ami  has  since  occupied  tlii'  rank  ot  a  cla-^sic  iu  the 

iKilitieal  literatni f  ..Vmerica.    And  yet,  in  the   seventy: 

seventh  number  of  tbat  series,  which  is  aserilied  to  the 
pen  of  Alexander  llamiltun  himself,  perhaps  the  fir^t 
among  his  peers  iu  tlie  cemvention  \\  hich  framed  that  in- 
-triiment,  it  is  assumed  as  an  unquestionable  proposition, 
and  that,  too.  in  the  way  of  ans\\<r  to  the  objection  ot  iu- 
stability  arising  from  Ireqiieiit  changes  of  admini.-tratioD, 
that,  inasmucli  as  till'  .Senate  was  to  participate  in  the 
business  of  ajipoiutmeiit,  its  consent  should  therefore  be 
uece-sary  to  disi  laee  as  w  ell  as  to  a|ipoint. 

Nor  was  it  considered  even  necessary  to  reason  out  a 
conclusion  that  is  so  obvious  and  inevitable.  It  does  not 
seem  to  have  b(?en  supposed  by  anyliodv  that  a  power  ho 
eminently  social  could  ever  be  raised  in  the  execution  of  a 
limited  goverumeut  out  of  the  mere  tact  of  the  bileuce  uf 
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the  Constitiitiou  on  that  subject,  and  the  failure  to  pro- 
Vode  any  other  mode  of  removal  than  by  the  procebs  of 
impeachment.  It  the  conchisiou,  however,  was  not  a 
sound  one,  then  it  was  no  better  than  a  false  pre- 
tense which  these  at  le.ist  concur  at  present  were 
morally  estopped  —  estopped  from  controverting  —  and 
yet  it  is  to  one  of  the  distinguished  authors  of  these 
papers  in  his  quality  of  a  legislator  that  the  nation  is 
inaiuly  iudeijted  for  the  vote  which  inaugurated  and 
fashioufd  so  long  upon  it  a  mischievous  and  anti-republi- 
can principle. 

It  doe-  not  seem,  however,  to  have  affected  any  change 
in  the  opinion  of  the  distinguished  author,  and  we  find 
him  in.-icting  in  a  It-tter  written  ten  years  afterwards,  t^j 
James  .Meilenry,  then  Secretary  of  War,  that  then  the 
power  to  till  vacancies,  happening  during  recess  of  the 
Senate,  is  to  be  confined  to  such  otiices  as  having  been  once 
filled,  have  become  vacant  by  accidental  circumstauces. 
From  the  time  of  the  settlement  of  the  policy'  of  the  go- 
vernment on  this  subject  by  its  first  Congress  down  to  tlie 
accession  of  the  j'ounger  Adams,  in  1826,  a  period  of  nearly 
forty  years,  the  question  does  not  seem  to  have  been  much 
agitated,  for  the  very  satisfactory  reason,  that  the  patron- 
age was  so  circumscribed,  and  the  cases  of  abuse  so  rare, 
as  to  attract  no  attention  on  the  part  of  public  men. 

In  the  last  named  year,  however,  a  committee  was 
raised  by  the  Senate,  headed  by  Mr.  Heuton,  and  com- 
posed of  some  of  the  most  eminent  statesmen  of  that  day, 
to  consider  the  subject  of  restraining  the  power  by  leg- 
islation. That  committee  agreed  in  the  opinion  that  tlie 
practice  of  dismissing  from  oHice  ivas  a  daiiiscroiis  vimIi- 
tion  of  the  Constitution,  which  had,  in  tin  ir  view,  ln-iu 
"  changed  in  this  regard,"  very  constructive  legi.-latiou, 
which  was  only  another  name  for  legislative  construction, 
and  reported  sundry  bills  lor  its  correction,  not 
unlike,     in    some     respects,    to     the    present    law. 

These  bills  failed,  of  course,  but  with  the  public  recogni- 
tion of  the  new  and  alarming  doctrine  which  followed  the 
accession  of  the  next  Administration,  that  the  public 
otiices,  like  the  plunder  of  a  camp,  were  the  legitiin;ite 
spoils  of  the  victorious  party.  The  subject  u  as  revived  in 
1835  by  the  appointment  of  another  committee,  embracing 
the  great  names  of  Calhoun.  Webster  and  Seaton,  for  the 
Earns  subject.  The  result  of  their  labor  was  the  introduc- 
tion of  a  bill  requiring  the  President,  in  all  cases  of  le- 
inov.al,  to  state  the  reason  thereof,  which  passed  the 
Senate  by  a  vote  of  31  to  16,  or  nearly  two-thirds  of  that 
body.  In  the  course  of  the  debate  on  that  bill  .Mr.  Web- 
ster^ whose  unsurpassed,  and,  as  1  think,  unequaled  ability 
as  a  cfiustitutional  lawjer.  will  be  contested  by  nobody 
held  this  eiiphatic  language  :— 

*'.\ftir  oin^idering  the  question  again  and  again,  within 
the  last  si.N;  \<'ara,  I  am  willing  to  say  that,  in  mv  delihe 
rate  j:i'igmeut  the  original  decision  was  wrong.  "I  cannot 
but  think  that  those  who  denied  the  power  in  1789  had  tlie 
best  of  the  .argument.  It  appears  to  me,  after  thorough,  and 
repeated,  and  conscientiuns  examination,  that  an  err  j- 
neoiis  interpretation  was  given  to  the  Constitution,  in  this 
respect,  by  the  decision  of  the  first  Congress.  Aud  agaiu,  I 
have  the  clearest  conviction  that  they,  the  Convention, 
looked  to  no  other  mode  of  displacing  an  otUctrthauby 
impeachment,  or  the  regular  appointment  of  another  per- 
son. And  further,  I  believe  it  to  be  within  tli_-  jiist  power 
of  Congress  to  revise  the  decision  of  1789.  aud  I  mean  to 
hold  ill  V-  If  at  liberty  to  act  hereafter  upon  that  question, 
as  the  rafcty  of  the  government  and  of  ih3  Constitution 
may  require. 

iir.  Caluoiin  was  equ.ally  emphatic  in  his  condemnation 
of  the  power,  aud  speaks  of  previous  cases  of  removal  as 
rather  e.xcepti'nable  than  as  constituting  a  practice.  A 
like  opinion  was  obviousl.v  entertained  by  Kent  and  Story, 
the  two  i.'iost  distinguished  of  the  commentators  on  the 
Coiistitutioii,  and  certainly  among  the  highest  authorities 
in  the  country.  The  former,  after  referring  to  the  con- 
struction of  1789  as  but  "a  loose,  incidental  aud  declaratory 
opinion  of  Congress,"  was  constrained  to  speak  of  it  as  a 
striking  fact  in  the  constitutional  history  of  our  govern- 
ment, that  a  power  so  transcendant  as  that  which  places 
at  the  disposal  of  the  President  alone  the  tenure  of  every 
executive"  oliicer  appointed,  and  that  the  i^enate  .-houi'd 
depend  on  inference  merely,  aud  should  have  buen 
gratuitously  declared  bv  the  1st  Congress  in  oppusitioii  to 
the  high  authority  of  the  l-'edcrali^t,  ;ind  supposed  or  ac- 
quiesced in  by  some  of  those  di.^tinguished  men  who  ques- 
tioned or  denied  the  power  of  IJongress  to  incorporate  a 
national  bank.  (Kent  Cum.,  See.  U,  pp.SUH,  309.)  Tlie  lat- 
ter speaks  of  it  with  euual  emphar-is,  as  "constituting  the 
most  e.xtraordiiiary  ca^e  in  the  history-  of  tlie  government 
of  a  power  conferred  by  iuiplieatiuii  in  the  Ivxeeutive,  by 
the  assent  of  a  bare  majority  of  Congress,  which  has  not 
been  questioned  on  many  other  oecafions."  (2  Com.,  Sec. 
15.  43.)  1  lie  smm:  opinion,  too,  is  already  shown  upon  the 
testimony  of  Judge  .\lel.,ean.  as  cited  above,  to  have  been 
shared  by  the  old  Supreme  Court,  with  Marshall  at  its 
liead. 

It  seems,  indeed,  as  though  there  had  been  an  unbroken 
current  of  sentiment  from  sources  such  as  these  through  all 
our  liistury  against  the  exercise  <.f  this  power.  If  there  be 
au'.  ai  pMivntly  exceptional  cases  of  any,  with  but  tin- 
e'l'iivi'Cal  one  of  Mr.  .Madison,  they  will  be  found  to  rest 
only,  as  1  think,  upon  the  legi.-lation  of  1789,  and  the  lung 
practice  that  is  supposed  to  have  followed  it.  1  make  nu 
account,  however,  of  the  opinions  of  Attorjicys-tJeiK^ral, 
althoiigu  1  might  have  ipioted  that  of  Mr.  Wirt,  in  1818,  tu 
the  elieet  that  it  was  only  where  a  Congre^s  had  not  un- 
dertaken to  tix  the  tenure  of  ortice  that  the  ciJiumi-sion 
could  run  d  iring  the  pleasure  of  the  President.  They  be- 
long to  the  same  class  as  that  of  Cabinet  oliicers. 

It  uiay  not  be  amiss,  however,  to  add  just  here,  that,  al- 


though this  question  was  elaborately  argued  by  mvself 
upon  the  introduction  of  the  bill  to  regulate  removals  from 
ollici.'  in  the  IK'Use  of  Kepresentatives,  which  was  sub- 
stautiallv  the  same  as  the  present  lav  which  was  ponding 
at  tliat  lime,  no  voice  but  one  was  lifted  up.  in  t.'ie  course 
of  a  protracted  deb  ite,  .agaiust  the  constitiitionalitv  of  the 
measure  itself.  What,  then,  is  there  in  the  legislation  of 
1T8.I.  u  hieh  is  claimed  to  be  not  only  a  cotenij  orary  but  au 
authoritative  exposition  of  the  Constitution,  aud"  has  no 
value  n  hatever,  e-xcept  as  an  expression  of  an  opii.ijn  ;i3 
to  the  policy  of  making  the  heads  of  the  de)iartuients  de- 
pendent on  the  Pi\siden  ,  unless  the  acts  of  that  small  aud 
inexperienced  Congress  are  to  be  taken  as  of  binding  force 
upon  their  successors,  aud  upon  the  courts  as  a  sort  of 
oracular  outgiving  upon  the  meaning  cf  the  Constitution. 

Whatever  may  have  been  the  material  provisions  of  the 
several  acts  passed  at  that  session  for  the  establishment  of 
these  departments,  it  is  not  to  be  supposed  that  it  was  in- 
tended  to  accomplish  a  result  so  clearly  not  within  the 
province  of  the  law-maker  as  the  binding  settlement  of  the 
sense  of  that  instrument  on  so  grave  a  question.  1  he  etl'ect 
of  these  acts  has,  I  think,  been  greatly  misundei  stood  bv 
those  who  rely  en  them  for  such  a  purpose.  All  that  tlie'v 
amount  to  is  the  concession  to  the  President,  in  such  a 
form  as  was  agreeable  to  his  friends  of  a  power  of  removal, 
which  the  majority  was  disposed  to  accord  to  him  in  cases 
where  the  tenure  of  the  oliicer  was  left  indefinite,  and  the 
oftice  was,  therefore,  determinable  at  will,  but  which  these 
friends  declined  to  accept  as  a  grant,  because  they  claimed 
it  as  a  right. 

The  result  was  but  a  compromise,  which  evaded  the  is- 
sue by  substituting  an  implic  d  grant  for  au  express  one, 
and  left  the  (piestion  in  dispute  just  where  it  found  it. 
The  recordshows.  however,  that  even  in  this  shape  tlie 
bill  finally  passed  the  Uoiise  bv  a  vote  of  only  29  to  23,  Iti 
thi-  Senate,  however,  where  the  debate  does  not  appear,  it 
was  carried  only  by  the  casting  vote  of  the  Vice  President, 
mt  properly  himself  a  legislative  but  an  executive  olhcer, 
who  had  a  very  direct  interest  in  the  decision. 

1  he  ca-e  shous  moreover,  as  already  suggested,  that 
there  was  no  question  involved  as  to  the  duration  of  the 
olUee.  Whether  it  could  be  so  limited  as  has  been  done  ia 
the  Tenure  of  Othce  law.  «  as  not  a  point  in  controversy, 
and  is  not,  of  course,  decided.  That  it  might  be  so,  is  not 
disputed  .as  to  the  inferior  oliicer.  The  thing  itself  was 
done,  aud  the  right  to  do  it  ac<piiesced  in  and  atfirmed,  as 
shoivn  already  in  the  case  of  Marbury  against  Madison,  as 
early  as  Isoi. 

It  cannot  be  shown,  however.that  there  is  any  different^ 
between  the  cate  of  inferior  and  superior  officers  in  this 
respect?  There  is  no  word  in  the  Coiistitutinn  to  requiro 
that  the  latter  sliall  hold  only  at  pleasure.  Both  are  cre- 
ated by  law,  and  Mr.  Madison  himself  admits,  in  the 
debate  of  1789.  that  the  legi-lative  power  creates  the  othce, 
defines  the  power,  limits  its  duration,  and  annexes  the 
couip.'usation.  All  that  the  Constitution  contains  is  the 
exception  lioni  tne  general  power  of  appoiiituiiut  in  tlu) 
authority  to  <;ougres8  to  vest  that  power,  in  inlei  ior  cases, 
in  the  President  alone,  in  the  courts  of  law  or  in  the  heads 
of  department.-'. 

But  there  is  nothing  as  to  the  power  of  removal.  No- 
thing but  as  to  the  privilege  of  dispensing  with  the  Senate 
in  the  matter  of  appointnu-uts,  and  uu  liuiitaticii  w  liatever 
upon  the  j)oi\  er  over  the  office  itself,  in  the  one  ease 
more  than  in  the  other.  And  now,  let  me  a.-k,  what  did 
the  deei-ion  amount  to,  ^upposiug  it  had  even  ruled  tlie 
question  at  issue,  but  the  tict  of  a  mere  legislature,  u  ith 
no  greater  power  than  ourselves?  Is  there  anything  in  the 
procceOiugs  of  the  Congress  of  1789  to  indicate  that  it  ever 
assiuned  to  iiselt  the  prerogative  of  getting  itself  up  as  an 
int'ipreter  of  the  fundamental  law. 

The  men  that  composed  it  understood  their  functions 
better  than  to  suppose  that  it  had  any  jurisdiction  over 
questions  of  this  soit.  If  it  had,  so  have  we;  and  ji  de- 
ment' maj-  be  reversed  on  a  rehearing,  as  Constitutimfs 
cannot  be;  bit  it  it  did  exist,  whence  was  it  d.ri\ed? 
How  was  Congress  to  satisfy  the  people  by  altering  tlib 
law  to  ■'  hieh  it  owed  its  own  existence  and  all  its  power? 
It  could  nit  bind  its  successor  by  making  even  its  own 
enaetuient  unrepealable.  If  it  had  a  right  to  give  an 
opi..ion  uiii'ii  the  meaning  of  the  (Constitution,  why  may 
notuedo  the  same  thing?  The  President  ohviuusly  as- 
sumed that  they  were  both  wiser  and  better  than  oup- 
selves. 

If  the  respect  which  he  professes  for  their  opinions  had 
animated  him  in  re.gard  to  the  Congresses  whieii  liave  sat 
under  his  adri.inis'r  itiun,  tlie  nalitui  would  ha\e  been 
spared  much  tnlMilatiMii,  and  im-  relieved  ot  tlw  paiuf;! 
nec-es-ity  of  arranging  the  Cliie;"  Magistrate  ut  tlf  Kepublfe 
at  your  bar  for  his  crimes  again-t  crrder  aud  liberty,  and 
his  open  defiance  of  law.  However  it  maj-  be  ^^  ith  others, 
I  am  not  one  of  those  who  think  that  all  wi.-d'in  and  vjF- 
tue  have  perished  with  our  fatliers,  or  that  th- y  wera 
better  able  to  comiireheud  the  import  of  our  inrtrumenf, 
with  whose  practical  working  tliey  u  ere  unfamiliar,  than 
we  who  are  sitting  under  the  light  of  an  experience  of 
eighty  years,  and  suHiring  from  the  mistakes  whieli  tlu;y 
made  in  regard  to  the  tuture. 

Thi^y  made  none  greater  than  the  illusion  of  supposing 
that  it  was  inipo>.-ililc  for  our  institutions  to  thro<v  up  to 
till' suiface  a  man  like  Andrew  Johnson,  and  yet  it  waJ 
this  mistake,  aud,  perhaps,  no  other,  that  settled  the  first 
precedent  wlii(;h  was  so  likely  to  be  followed,  in  regard 
to  the  misclii'Vous  power  of  reiuii\al  from  ollice. 

lii.t  if  tueniy-nine  votes  in  the  11. .use  .at  that  day. 
making  a  meagre  majoritv  uf  luilv  ntviii,  and  iiiue  i  uly  in 
a  Senate  that  was  eqinillv  divided  iu  the  lii>t  cf  c.iu-iitu- 
tional  life,  aud  with  such  a  Pre-ident  as  Wasliiust  ui,  to 
Hiug  a  Colored  light  over  the  future  of  the  republic,  had 
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evpn  int>  udcd  to  give,  aud  did  give  a  coustniction  to  our 
ere  a.  charter  of  freL-dom.  ^^•hal  16  tu  be  euid  of  \oi  votes  f  o 
I  ,  constituting  more  th:.n  tliree-toiirlhs  ot  the  Hoiib.s  iiml 
of :«  to  11,  ■.!■  nearly  a  like  jiroportiou  of  the  other,  ui.  the 
Diariiritv  of  our  .^tioneth,  \^  ith  a  pop  tilii  turn  ot  nearly  forty 
niillion"",  aud  iiuder  the  li;jht  of  an  experience  that  has 
piuwd  tli;it  evru  the  short  peri..d  of  eighty  veare  ^raa 
cap-il)le  of  pr.idiicin?  what  our  jirosenitors  bupposed  to  be 
iiiipof>il)le,  even  in  the  long  track  of  time. 

I'lit  thn-e  is  or.e  other  consideration  that  presented  it- 
self ju.-<t  here,  and  it  is  this:-lt  does  not  strike  me  bv  any 
nieaiip  as  clear  that  there  was  anything  in  the  act  ot  1,»9. 
aside  iromanvBuppre.  Bed  attempt  to  give  it  the  force  of 
BnautnoritatiVeopro-ition  to  the  (JonHtitution.  that  was 
liece--s:i  ■  ily  iuconsi-tent  with  the  view  ol  that  instrument 
which  I  have  been  endeavoring  to  niaintaiu.  Taking  tlio 
Btithority  1  .deed  bv  it  «  ith  the  l^re.-id;-nt  as  a  mere  geiie- 
ml  grant  of  I'oiver,  tie  re  was  nothing  certaiidv  in  its 
terms  to  prevent  it,  so  far,  at  lea^^t.  as  regarded  the  infe- 
rior ofCicers.  It  reenlted  from  the.  expr-.-s  aiUhonty  of 
Congrese  to  vest  the  poner  of  appointment  in  the  1  rcri- 
dent  alone,  that  they  might  have  even  left  the  power  of 
removal  in  the  same  hands,  also  aa  an  lucideut,  and  so 
tuo  as  to  the  superior  ones.  .      ,.  j 

The  Puwerto  remove  in  any  ca?e  was  but  an  implied 
one.  If  it  was  necc8<ary.  as  claimed,  t"  enuble  the  Execu- 
tive  to  perform  his  propi-r  funetiou:*  uud.r  the  Constitu- 
tion, instead  of  raising  the  power  111  hiiii.Mlt  liy  tlie  Illo- 
gical conference  that  it  must  beh.ng  to  him  jiia  execuhre 
It  presented  one  of  the  very  cases  ior  whieli  it  le  provided 
expreSflv  that  Congresa  shall  -'make  all  laws  that  shall  be 
necessary  and  proper  for  carrying  into  c.xecutioa  all 
powers  vested  bv  the  (Jiinstitutiou  in  the  Government  of 
the  I'liited  States,  or  in  any  department  or  olVicer  thereof.' 
To  infer,  in  the  face  of  such  a  provision  as  this,  that  any 
or  all  powers  necessary  to  cither  department  of  the  go- 
vernment belong  to  them  of  course,  heca  use  they  are  ne- 
oesearv,  is  a  leHection  on  the  understandings  of  i  he  fraiuers 
of  the'Consiitution,  audis,  inelleet.  to  nullify  the  provi- 
sion itself  bv  enabling  the  other  departments  of  the  go- 
vernnieut  to  dispense  entirely  with  the  action  of  the  la.\\- 
maker. 

But  admitting  the  act  of  Vfi9i  to   impart  in  its  extent  all 

lat  it  is  claimid  to  have  derided,  it  is  further  ins;.4cd  that 
;hiE  untoward  pre.  edmt  has  lie.  n  ripenc-d  into  unalteraiae 
aw,  bv  a  lung  and  uninterrupted  practice  in  conp.rmity 
with  it.  If  it  were  even  true  as  stated,  thne  Mould  be 
nothing  niarveluus  in  the  fact  that  it  has  been  followed  bv 
Other  l'-:ii,-lation  of  a  kindred  cliaracter._     It  i»  net  to  be 

oiibti-d  tliat  a  general  opinion  did  jirevail  for  many  years, 
Jiat  all  tlie  ofticeid  of  the  government  not  otherwi.-e  pro- 
vided toi-  in  the  Constitution,  ought  to  be  held  at  «  ill,  for 
ilie  olj\ioiis  reason  among  others,  that  it  rendered  the  jiro 
Cess  of  removal  easy,  by  making  an  impeachment  unne- 
cessary. The  only  question  in  dispute  was,  in  whose  liauds 
this  power  coidd  be  most  appropriately  lodged. 

It  so  happened,  however,  that  the  first  .f  our  Presidents 
brought  with  him  into  the  oilice  an  elevation  of  character 
that  placed  him  above  all  suspicion,  and  assured  to  him  a 
COntid'-nce  so  unboimded  tliat  it  woidd  have  been  con- 
sidered entirely  safe  to  vest  him  with  unlimited  commarid, 
and  it  was  but  natural,  as  it  was  certainly  highl>  con- 
venient, that  the  exercise  of  that  will  which  «  a-  to  deter- 
mine t!ie  life  of  the  otlicer,  should  be  lodged  witii  him.  It 
tsBoludged;  but  is  there  aiivthing  remaikable  in  the  fact 
that  the  precedent,  having  been  set,  should  have  bi/eu  fal- 
lowed up  in  the  practice  of  the  government?  It  woidd 
have  been  still  more  remarkable  if  it  liad  been  otherwit-e. 
It  was  a  iiuestioi  of  patronage  and  power,  of  reivarding 
friends  and  punishing  enemies. 

A  snecessful  candidate  for  the  Presidency  was  always  sure 
to  bring  in  with  him  a  majoritv  in  tlie  popular  bi'aiieb  at 
least,  along  with  a  host  of  hungry  followers,  flushed  uitli 
their  victnry  and  hungering  after  spoils.  Was  it  expected 
that  thiy  should  abridge  his  tjower  to  reward  his  friends, 
or  air  their  own  virtue  by  .self-denying  ordinance.-y  1  hat 
vould  have  been  too  much  for  men  and  polilieians  too. 
No!  1  hough  the  wisest  statesmen  of  the  country  had 
realized  anil  d'plored  for  forty  years  atlea^t  the  great  vice 
whicli  iiad  i  ci:ugnauiug  into  the  very  entrails  of  the  State, 
and  threatened  to  corrupt  it  in  all  its  members,  there  was 
no  remedy  left  but  the  intervention  of  that  Providence 
■nhieh  lias  purified  the  heart  of  the  nation  through  the 
blood  of  its  c'lildren,  and  cast  down  the  man,  who  biit  yes- 
tcrdav  iiiight  have  stood  against  the  world  so  low  that 
Willi  all  bis  royal  patronage  there  are  none  left— no,  I  think 
not  one- so  poor  as  to  do  him  reverence. 

It  is  true,  liowcver,  that  the  precedent  of  the  Congress  of 
1789  li.as  been  followed  invariablv  and  without  interrup- 
tion since  that  time.  The  history  of  our  legislature  shows 
Hot  ouly  repeated  instances  where  the  Tenure  of  Oilice  act 
Laa  been  so  precisely  defined,  as  to  take  the  case  entirely 
out  of  tlie  control  of  the  Executive,  but  some  in  v\liich 
e\en  the  iiouer  of  removal  itself  has  been  subetantialh 
Cxeni.-rd  by  Congress,  as  one  would  suppose  it  might  rea- 
Buiiabli-  Ia%  where  it  creates  and  may-  d  stmy,  makes  and 
nuiy  make,  even  the  subject  of  controversy  itself. 

Tlie  act  of  1801,  already  referred  to  in  coniueilnn  «  ith 
flle  case  of  Marbury  vs.  Sladi-on,  as-igniiu  a  tenure  of  live 
years  absolutely  to  the  olhcer,  iuvi.he.-  a  manifest  di-part- 
nre  from  ii.  'ihe  several  acts  of  Angost  H.  IS4.5;  Marcli  a, 
IMS;  Sejiteinber,  IW.O,  and  Mav  3,  l^r.o,  providing  fur  the 
aiiliointmeul  uf  judgeo  in  the  Territories  of  (Jregou,  Minne- 
Bi.ta.  New  .Mexico,  Kaus.as  and  Nebraska,  and  hxiug  the 
term  of  o'lice  at  four  years  aliHolutelv,  are  all  within  the 
Bail, e  category.  The  act  of 'iiih  Kehniarv,  iHtiS,  followed 
bv  that  of  .lune  3, 1864,  estahli'liing  the  oliice  of  Controller 
01  the  Currency,  dehning  his  term  aiid  iuaki:ig  him  irre- 
movabk,  except  by  aud  » itli  lUu  advice  aud  cousuut  of  tbu 


Senate,  and  upon  reasons  to  be  shown,  ie  another  of  the 
same  description 

J  he  act  of  .March  3,  lSf5.  whieh  authorizes  any  military 
or  naval  olVicer  who  has  been  dismissed  by  the  a'ltliorifi^ 
of  the  Pie-ident,  to  demand  a  trial  by  court-martial,  and 
wiiirh,  in  default  of  its  allou  auce.  within  six  months,  of  a 
senience  of  di-missal  or  death,  voids  the  order  of  the  Kxo. 
cutive,  and  the  act  of  July  13,  l-frid,  which  provides  that 
no  otlicer,  in  time  of  peace,  shall  be  dismissed,  except  fia 
pursuance  of  a  court-martial,  or  both. 

Examples  of  the  like  deviation  of  the  strongest  kind,  for 
the  double  reason  that  the  i'resident  is,  under  the  Con- 
stitution, the  Commauder-in-i'liief  of  the  Army  and 
,  Navy  of  the  Tnited  States,  and  u  .me  but  civil  olhcers  are 
amenable  to  the  process  of  impeachment,  and  that  the 
ollicer  dismissed  is  absolutelv  restored,  awakened  into 
new  life,  and  raised  to  his  i.et  by  the  omnipotent  act  of 
the  legislative  power.  And  lastly,  the  act  of  15th  of  May, 
1820,  which  dismissed  by  wholesale  a  very  large  and  im- 
portant class  of  oflicers,  at  periods  specially  indicated 
therein,  not  only  fixed  the  tenure  prospectively  but  ifa- 
volvesaclear  exercise  of  the  power  of  removal  itself  on 
the  part  of  the  legislative. 

Further  development  in  the  same  direction  would  no 
doubt  reward  the  diligeui-e  of  the  more  pains  taking  iu» 
qnirer.  That,  however,  would  only  be  a,  work  of  aupereroea- 
tiin.  Enough  has  been  shown  to  demonstrate  be3oud  dft- 
nial  that  the  practice  relied  on  has  been  anything  but  unfc. 
form.  To  eet.-iblish  even  a  local  custom  or  prescription, 
the  element  of  cmtinuity  is  as  important  as  that  of  time. 
Anj'  break  in  that  eoiitinnity  bv  au  adverse  entry,  or  even 
a  continual  cliain,  would  arrest  the  flow  of  a  statute.of 
limitation  against  the  rightful  owner  of  a  tenement. 

An  interrnpiiou  of  the  enjoyment  would  be  equally  fatal 
to  a  prescription  ;  but  are  we  to  be  told  that  a  case  which, 
in  this  view,  u  ould  not  even  be  su;lieient  to  establish  coiiv 
position  for  tithes,  or  a  trifling  easement  betw  een  iudp- 
viduals.  is  sufhcieut  to  raise  a  prescription  against  a  con- 
stitutional I  iglit,  or  to  abrogate  the  fundamental  law  of  a 
nation,  and  the  inappreciahle  inheritance  ot  its  peoplow 
The  very  statement  of  the  proposition  would  seem  to 
furnish  its  own  refutation. 
Shortly  after  four  o'cloc-k  Senator  MORRILL  (Vt.)  moved 
to  adjourn  the  court,  prefacing  the  motion  by  s.aying  that 
he  «  as  infiirmed  tli:.t  Mr.  Manai-'er  Williams  was,  frultt 
iUiicas.  iir.al.lr  to  euiirlnde  bis  r'liiarks  'hi  ■  evening. 

Xhc  motion  was  agreed  to,  and  the  court  adjournedi 
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When  the  conrt  had  been  opened  in  dne  form,  'Sir. 
SUMNER  a.iid; — 1  send  to  the  Chair  an  amendment 
to  the  rules  of  the  Senate  upon  the  trial  of  irapeai-h- 
inents.  When  th.it  has  been  re.id,  if  there  be  iiny  olj- 
jectioii,  I  will  ask  that  it  so  over  until  the  closB 
of  the  arjrnnieat,  aud  take  its  place  with  the  other 
matters  which  will  come  up  for  consideration  at  the 
time.     It  w,t*  read,  as  follows: — 

Whereax^  It  is  provided  in  the  Constitution  of  the  United 
States  tliat.  on  trials  iif  iiiit'eaehments  by  the  Senate,  no 
person  rh;ill  \ir  com  icied  \i  ithout  the  concurrence  of  I  wo- 
tliirds  ol  the  members  iireseut ;  but  this  requireiu.;nt  of 
t"  o-thirds  is  not  extend  d  to  the  judgment  in  such  trialis 
whieh  remains  subject  to  the  general  law  that  a  majority 
prevails;  therefore,  in  order  to  remove  any  doubt  thero- 
upou. 

Ordered,  That  any  question  which  may  arise  with  re- 
gard to  the  judgment  shall  be  determined  by  a  majority  of 
the  meiubers  present. 

Senator  DAVIS  objected,  and  the  Chief  Justice 
said:— It  will  lie  over. 

To  the  mauasers— The  honorable  managers  will 
proceed. 

nir.  Williams  Resumes  his  Areriiment. 

Mr.  Manager  WILLIA.MS,  then,  at  12T5,  resumed  hb 
argiimeni,  .and said:  - 

There  is  but  one  ref;ige  left,  and  that  is  in  the  opinion  of 
what  is  sometimes  called  his  Cabinet,  the  trusted  eoutt. 
sellers  whom  lie  is  pi.  ased  to  ipiute  as  the  adviser.^  e,  hom 
the  Con  titution  aud  the  practice  of  the  go\ernuient  hava 
.is,Ti^'Ued  to  him.  It  all  the  world  has  forsaken  liiui,  thejs 
at  least,  were  still  laithtul  to  the  chief  whom  they  so  louB 
acconipaniid,  and  so  largely  comforted  and  encouraged 
through  all  his  manifold  usurpations.  It  is  ir.ie  that  these 
gentlemen  have  not  been  allowed  to  prove,  as  they  «  ould 
have  desired  to  do,  that  mauere,  all  the  reasoning  of 
judges,  lawyers  and  publicists,  they  are  implicitly  of  thp 
opinion,  aud  so  advisrd  the  President,  that  tile  Teuue-oN 
Ot'liee  law,  ii.it  liiiiig  ill  .acc.irdanee  with  his  will,  w  as  of 
course,  iinei.iistiiuti.nal.  It  may  be  guessed,  1  suppose, 
.<  ithout  danger  to  our  cause,  that  if  allowed,  they  would 
have  proved  it. 
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.J^ith  l:irse  opiiortunitics  for  information,  I  have  n'lt 
^t^ini  nf  ;iiiy  occasion  m  here  thoy  have  ever  given  any 
6piuiun  to  the  Pretidrnt  except  the  one  that  n  as  wimted 
by  him.  or  kuonn  to  be  agre.  alio  to  his  \\  ill.  If  .o.  I 
l&ould  have  been  glad  to  have  heard  from  some  of  tliese 
fuucti.iuai'ioH  on  tliat  inie?tion.  It  would  have  l)eeu  plea- 
aint  to  liive  the  \-,iriics?cs  on  the  stand,  at  Last  to  dis- 
Con  se  Mn  (-"n^titutioiial  law.  If  tlie  imblic  intereet  has 
ilot  Fnilored,  the  pi:blie  ciirio;'ity  has.  at  least,  been  balked 
by  the  dLiiial  of  the  higii  privilege  of  te.-tiniony  to  the 
luminous  expo.sjtion  which  !>ome  of  tbem  learned.  The 
pand  uii'.se  training  has  been  co  high  as  to  warrant  tliem 
lu  deni'uueins  us  all— the  h-aislat 'rs  of  the  nation— as  no 
better  tuan  ■'Ooustitufion  tinkers,"  should  have  been  able 
to  In-lp  us  with  a  large  defense  of  the  Presid-nt.  as  s  t 
forth  in  liis  v.iluniiuons  special  ple.a,  and  elaliorated  hv  the 
argument  "f  liis  ooening  counsel,  not  only  that  his  i  ,'ahinet 
Ogieed  ■  i;h  liim  in  his  views  as  to  the  law,  but  tliat  if  he 
has  erri  a,  it  was  under  the  advice  received  trom  those 
whom  the  la^'  had  placed  around  him. 

It  is  not  shoTsn,  however,  and  was  not  attemi)tcd  to  be 
eliown,  that  in  regard  to  the  particular  ottense  for  which 
he  is  now  arraigned  before  you,  the3' .arc  never  consulted 
b.v  him.  But  to  clear  this  p.art  of  the  case  of  all  possible 
(^avil  or  exception,  I  feel  that  it  %vill  not  be  amiss  to  ask 
your  attention  to  a  few  reiuarks  upon  the  rebitions  of  the 
President  \\  ith  this  illegitimate  bodv— this  excrescence; 
this  nure  fungus,  born  uf  decay,  which  has  been  coni- 
pound.d  in  process  of  time  out  of  the  heads  of  depart- 
ment-, and  has  shot  up  u  ithin  the  past  four  y.  ais  into  the 
formid'Oile  proportions  of  a  directory  tor  the  general  gov- 
ernment of  the  State. 

The  lirst  observation  that  suggests  itself  is,  that  this  de- 
fj;ri.n"e  to  tlie  advice  of  others  proceeds  on  the  liypothesis 
tliat  tue  President  himself  is  not  responsible. and  it  is.theic- 
fore,  at  war  w  ith  the  principal  theorv  of  the  defense, 
iviiich  is  that  he  is  the  sole  respoui-ible  head  of  the  Execu- 
tive ]>>  partment,  and  must,  therefoie,  la  ii'/rc-s.^itate,  in  or- 
der to  the  performance  of  his  appropriate  duties,  have  the 
undisputed  ri-ht  to  control  and  go\  ern  and  remove  them 
Itthisoun  mere  will,  as  he  has  just  done  in  the  case  of 
Mr.  Stanton,  a  theory  which  precludes  the  idea  of  advice, 
in  the  fact  that  it  makes  the  adviser  a  slave.  15ut  what, 
then,  does  the  President  inti-nd?  Does  he  propose  to  aban- 
flfin  tl.is  line  of  defense?  Lie  cannot  do  it  witliout  surren- 
a^rin-'  his  ea-e. 

Is  it  his  purpose,  then,  to  divert  us  from  the  track  by 
flouhling  on  his  pursuers,  and  leading  tliiin  otf  on  a  false 
scent,  ur  does  he  intend  the  offer  of  a  vicarious  eaerilice? 
Does  be  think  to  make  mere  scapegoats  of  his  counsellors 
by  laying  all  his  ninltitudinons  sins  upc.n  tlieir  backs? 
Liues  he  propose  to  enact  the  i  art  of  another  Charles,  by 
gurrendering  another  Strafford  to  the  veugeauee  of  the 
(Jomninus/  W'e  must  decline  to  accept  the  olier.  We  want 
no  ministerial  heads.  We  do  not  choose,  in  the  pursuit  of 
fine  game,  to  stop  to  any  ignobler  quarry,  either  on  the 
land  or  on  the  sea.  It  would  be  anything  biitniagnaui- 
nious  in  us  to  take,  but  would  be  ignoble  in  him  to  otier, 
the  heads  of  those  whom  our  past  L,egi-lature  has  degra- 
ded into  slaves.  When  C!e=ar  falls  his  counsellors  will  dis- 
appear with  liim;  perhaps  lie  thinks,  however,  that  no- 
Dijdy  is  responsible. 

But  shall  we  allow  him  to  justify  in  one  breatli,  the  re- 
moval of  .\lr.  Stanton,  on  the  grunuds  that  under  the  law 
he  "-^  as  ritautou's  master,  and  then,  in  another,  when  ar- 
raigned for  tbij,  to  say  that  he  is  not  responsible  for  it  be- 
^(luse  he  took  advice  from  those  who  are  but  mere  automa- 
tons only  in  his  hands  and  voice,  in  the  language  of  his 
Q^ounsel.  and  no  more  tban  the  mere  creature  of  his  imperial 
vill.  This  would  be  a  sad  condition  indeed  for  the  people 
Of  a  republic  claiming  to  be  free.  We  can  all  understand 
Uie  theory  of  the  British  Constitution,  "  The  King  can  do 
no  wrong."  The  person  of  niajestj-  is  sacred,  but  th<'  irre- 
gponsibility  of  the  sovereign  is  beaiitifuUv  reconsidered 
with  the  liberty  of  the  subject,  of  holding  the  Ministry  re- 
spourible,  thus  laking  care  he  shall  get  no  bad  advice  from 
llicm. 

But  what  is  to  be  our  condition,  with  no  recourse  he- 
tiveen  ti.e  tivo.  Either  king  or  ministry  will  be  not  unlike 
What  is  said  in  the  touching  plaint  of  the  Hiitons,  "  the 
barbarians  drove  us  to  the  tea,  and  the  sea  drove  us  Ijaek 
ag.sin  to  the  barbarians."  But  who  made  these  men  the 
advi-ers  of  the  President.  Not  the  Constitution,  certainly 
not  the  laws,  or  they  would  have  made  them  free.  Still  the 
Con.-tituiion  has  given  him  no  advisers  but  the  Senate, 
■nhu^c  opinions  he  spurned,  because  he  cannot  get  from  it 
Qie  advice  he  wants,  and  would  obtain,  no  doubt,  if  it  were 
redi.iid  to  the  conditimi  of  that  nf  Inii.cnal  Knuic.  All  it 
provi's  in  regard  to  the  heads  of  departim-nt  is  that  he  may 
reauire  the  opinion  in  writing  of  each  of  them  njiou 
any  subject  relating  to  the  duties  of  his  own 
special  office,  and  no  more.  He  cannot  re- 
Qiiir  it  as  to  the  other  matters,  and  by  the 
Btrougest  implication,  it  «  as  not  intended  that  he  ^honld 
Out  take  it  uu  any  matter  outsidi-  of  their  oi\  n  n-siieetive 
Qliiees  and  duties.  Ue  has  und'.uhtedly  tbr  privil.  ge 
whicli  belongs  to  other  men,  of  seeking  for  advice  wheii'- 
ever  he  may  want  it;  but  if  he  is  u  ise,  and  would  bo 
honestly  as  he  docs  not  \\  ish  to  be  advised,  he  will  gi>  to 
those  who  are  in  a  condition  to  tell  him  the  truth,  without 
the  risk  of  being  turned  out  of  olhoe,  as  Mr.  Stanton  has 
been,  lor  doiu^  so.  No  tyrant  who  has  held  the  lives  of 
those  around  him  in  his  hands  has  ever  enjoyed  the  coun- 
f els  of  any  but  minions  and  sycophants.  If  it  had  been 
the  p  irjiose  ot  the  franu'rs  of  the  Constitution  to  provide 
a  c<i.insil  for  the  Pivtident,  thi'V  would  have  louked  to  it 
that  he  was  not  to  be  surrounded  with  creatures  audi  us 
these. 

liut  then  it  is  said  that  the  practice  of  holding  Cabinet 


meetings  was  inaugurated  by  President  \Va-liiugtnn.  ai^d 
liLis  since  conti.uu'd  \-,  itliont  interrui  ti  n.  It  is'uniue.> 
ti'. liable  tliat  he  did  n.>t  t:,kc  tlie  opiui -lis  in  wriM'.zof 
the  lie^.ds  ot  drpartiients  on  bil!>  that  were  suhui.i,  d  ro 
him  111  the  constitulinu  il  way  ;  and  it  is  not  uiilikt  U  that 
he  may  have  emisidted  tbciii  as  to  appointments  and 
other  matters  of  Executive  duty  that  involved  anvthiig 
like  di-civtion.  They  mav  have  met  occa-io-i-ill-.-  ia 
alter  times  uj^on  the  special  invitation  of  the  Pr,  sdeiit.  It 
was  not,  however,  I  think,  until  the  period  of  tli  ■  waf, 
when  the  labors  and  responsibilities  of  the  Pre  ident  as 
Commander-in-Chief  of  the  Armies  were  so  largidv  ma'.'- 
nitied  as  to  make  it  necessary  that  he  should  take  cou'i-il 
(r  iiii  day  to  day,  that  they  chiTstalized  into  their  fai,e-t 
form  as  a  sort  of  institution  of  State,  and  not  till  the  a(v 
cession  of  Andrew  Johnson  that  they  began  to  do  the  «  orfc 
of  Coimress,  in  a  condition  of  perU,  by  legislating  for  tlie 
restorati  'U  of  the  Rebel  States. 

From  that  time  fonvaid,  through  all  that  long  and  un- 
happy interregnuu.  of  the  law-making  power,  when  the 
telegraph  \\  a-  \i  aitim;  upon  the  "liat"  of  those  mysterio  la 
councils,  that  dark  tiib  in  il  which  was  erecting  States  li.f 
proclamation,  taxing  the  people,  and  surrendei'ing  up  the 
public  property  to  keep  them  on  their  feit.  and  e\erci-i;ig 
a  supervisorv  power  over  the  laws,  had  appareiitb'  taken 
ti...  place  of  the  Congress  of  the  natiun.  with  pov.er. 
True,  Congress  has  e\er  claimed  to  say  that  the  acts  of 
this  cabal,  which  looked  like  some  d.ark  conclave,  and 
conspirators  plotting  against  the  liberties  of  the  peopl  v 
\\;ere  the  results  of  free  consultation,  and  comparison  iji 
views  is  to  siicak  without  knowledge.  I,  for  one,  nii-»- 
trusted  them  from  the  beginning,  and  if  I  may  be  e.\cM'eJ 
the  egotism,  it  w  as  under  the  inspiration  of  the  conviction 
that  they  could  not  have  held  to.gether  so  long  under  .in 
imperic'U?  self-willed  man  like  the  present  Exeer.tivo, 
without  a  thorough  submission  to  all  his  views,  tb.at  I  .>  na 
moved  to  introduce  and  urge,  as  I  did,  through  great  dis- 
couragements, but,  thank  God,  siiccessfrllv,  the  amende 
ment  to  the  i'enure  of  Othce  bill  that  brinas  about  this 
conflict.  It  has  come  sooner  than  I e.xpectid,  but  not  t^o 
soon  to  vindicate,  by  its  timely  rescue  of  the  most  i'u, 
portaiit  of  the  departments  of  the  government  from  the 
grasp  of  the  President— the  wisdom  of  a  measure  wbicli, 
if  it  had  been  the  law  at  the  time  of  Mr.  Johnson's  aty 
ees-ion,  ivould,  in  my  humble  judgment,  have  set  his 
policy  asid'-,  and  made  his  resistance  to  the  will  of  tlw 
people,  and  its  project  of  governing  the  nation  without  a 
Congress  impo.-sible.  The  veil  has  been  lifted  since  the 
passage  of  the  law,  and  those  who  wish  now  read  in  leb- 
ters  01  living  light  the  great  fact  that,  during  the  progress 
of  all  this  usurpation  tbat  has  convulsed  the  nation  and 
kept  the  South  in  anarchy  for  four  long  years,  ther^' w  aa 
scarce  a  ripple  of  dissent  to  move  the  stagnant  surf.ice  of 
those  law-making  and  law-breaking  cabals  -those  mere 
beds  of  justice,  who,  in  accordance  with  the  tluory  of 
the  I'resident  himself,  had  but  one  will,  that  reigned  ua. 
disputed  and  supreme. 

To  insist,  then,  that  any  apology  is  to  bo  found  for  tlie 
delinquincies  of  the  President  in  the  advice  of  a  Cahiiiel 
w  here  a  ditterenee  of  opinion  was  considered  tr.'asoii  to 
the  head  and  loyalty  to  la»v,  instead  of  to  the  will  of  the 
President,  punished  by  dismis.-al,  U,  it  seems  to  me.  on  his 
part,  the  very  climax  of  elfronterj-.  What  adei|.i.i.eo 
cause  does  the  President  assign  for  the  removal  ot  .Mr. 
Stanton?  His  counsel  promised  us  in  the  opening  thaJt 
they  would  exhibit  reasons  to  show  that  it  was  impo.-.-ilile 
to  allow  him  to  continue  to  hold  the  oHice.  Thei'  have 
fail  d  to  do  it.  They  have  not  even  attempted  it.  Was  it 
because  he  had  faihd  to  perform  his  duties,  or  in  any  way 
otfended  aeaiu-t  tlie  law/  The  President  alleges  nothing 
of  the  kind.     Was  it  even  a  personal  nuarn  1? 

Nothing  (dtliis  sort  is  pretended.  Either  all  that  we  can 
hear  of  is  that  there  was  "a  want  of  mutual  confidence," 
that  "his  relations  to  Mr.  Stanton  were  such  as  to  preclude 
him  for  advice,"  (heaven  save  the  mark!)  or  tbat  he  did 
not  think  he  could  be  any  longer  safely  responsible  for  hink 
His  coun;el  say  that  .Mr.  Stanton  is  a  thorn  in  his  side 
Well,  so  are  Grant,  Sherman  and  Sheridan,  and  so  is  Coi> 
grcss,  and  so  is  every  loyal  in.iu  in  the  country  who  ques- 
tions and  resists  his  will.  The  trouble  is,  as  everybodj 
knows,  that  .Mr.  Stanton  does  not  indorse  his  policy  and 
cannot  be  relii-d  on  to  as-ist  him  in  obstructing  the  l.uvs  of 
Congress;  and  that  is  just  the  reason  why  you  want  thifl 
thorn  to  stick,  and,  if  need  be,  prick  and  tester  a  littl  ■,  and 
it  must  remain  there  if  you  should  be  faithful  to  the  nation 
and  to  yoursdves.  Vou  cannot  let  Mr.  Stanton  go,  liy  an 
ac'iiiittnl  of  the  President,  without  Burnnderiug  into  his 
hands  the  very  last  fortr.-s  that  you  srill  hold,  and  uour 
are  holding  oiily  at  the  piunt  of  the  bay.'Uet. 

But  there  is  a  point  just  here  that  serins  to  have  been 
entirely  overlooked  by  the  counsel  for  the  President,  to 
which  I  desire  especially  to  invite  your  .attention.  It 
seems  to  have  been  asBumed  bv  them  throughout,  if  it  13 
not,  indeed,  distinctly  assertid  in  the  delVndant's  pleas, 
that  if  tliey  shall  be  alile  to  succe.  d  in  eslal  li.-liing  a  po>.  ef 
til  lemoval  ir.  the  Prerideut,  either  under  flu'  iJonstitutioa 
or  the  act  ofl7.su  erecting  the  department  now  in  ipiestioa, 
he  ma3-  exercise  tiat  pow  er  at  liis  mere  will  and  pleasure 
w  ithoiit  responsibility,  and  ha\  ing  failed  to  show  any  ado 
nuate  cause,  or,  indeed,  any  cause  whatever  for  the  act 
done,  then  he  stands,  of  course,  on  this  hypothesis,  llal 
ia  this  the  law  ? 

Is  there  no  such  thing  as  an  abii.se  of  jiowcr,  and  a  jnat 
responsibility  as  its  attendants?  Was  it  intended  in  eitlief 
ca.'e,  \(  hctlier  the  pow  er  llowed  from  one  source  or  from 
the  other,  that  it  should  be  exercisable  \s  ithL.ut  r.-tiaiutt 
'1  hat  doctrine  wduld  be  proper  in  a  moii.iiehy,  peihapa, 
but  ill  suited  to  the  genius  of  institutions  like  our  owil 
'  Isor  was  it  the  opinion  of  Mr.  Madison,  or  those  who  voted 
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tnxfi  acted  with  him  in  the  ConsresB  of  1789.  No  man 
then-.  « ho  a-8erted  th.'  power  of  rciiio\Ml  to  be  iu  tho 
President,  or  concurred  in  bestowing  on  him  for  the  oce:i. 
eion,  ever  s^iippowd  th;it  its  excrci-e  n-as  to  be  a  oiie.-ti  m 
of  mere  caprice  or  whim  or  \ri\\.  to  tlie  objection  that  this 
■would  be  the  effect  of  the  doctrine  of  removal. 

It  waa  answered  bv  Mr.  Madi-'on  hirarclf,  in  tliese 
■words :— "Tlie  danger  con-ists  merely  in  tliis.that  the  I'resi- 
dent  can  displace  from  otiicr  a  man  u  hose  merits  require 
that  he  should  lie  contiiiiied  in  it;  that  \^  ill  be  the  motive 
■B-hich  the  l^ir-i.liiit  (-m  ffd  for  such  abuse  of  hid  power 
and  the  restr:iiii[s  tint  MiN-rato  to  prevent  it."  In  the  first 
place  he  is  imiicai  li  d  liv  thi>  House  befire  the  Senate 
for  ench  an  act  ot  uiaKdiuini-tiou  ;  for  I  contend  that  the 
V  autou  rcmovnl  of  a  meritorious  oHicer  would  subject 
him  to  impcaihment  and  removal  from  his  own  high 
trust."  And  it  was  no  doubt  uiainly  on  the  argument  that 
tJie  power  of  removal  »  a-;  embodied  in  the  Ian-. 

What  then,  have  the  I'residcnt  and  hia  couupel  to  say  in 
ans'.'.  er  to  thi.  ?  Is  the  President  impeachable  iu  hi-  own 
C'lse,  or  does  he  expoct  to  re:dize  the  points  of  thi'  argu- 
luent,  and  then  repudiate  the  very  Grounds  on  which  tho 
alleged  construction  rests?  Was  Mr.  Stanton  a  merito- 
rious oflicer?  Did  his  remits  renuire  that  he  should  be 
continued  in  the  place?  No  lo.val  man,  I  think,  disputes 
that  they  did,  and  tliis  Senate  has  already  solemnly  ad 
judged  iiy  tlieir  decision  thiit,  upon  the  reasons  stated  by 
the  President,  that  there  was  no  sullicient  cause  for  his 
removal,  while  none  others  have  since  been  shou  n  by  the 
accused  himself'/  What,  then,  was  the  motive  for  the 
act  of  mal-administration,  as  Mr.  Madison  denominates  it? 
Nothing  that  we  are  aware  of,except  the  fact  that  the  Vve- 
rident  cannot  control  the  War  Office  in  the  interests  of  hia 
policy  so  l<!ug  as  he  is  there.  Was  this,  then,  a  wauto'i  re- 
moval? It  was  something  raore ;  it  was  a  wicked  one,  and 
are  we  to  be  told  now  that  he  is  bound  to  show  no  reasons, 
and  cannot  lie  compelled  to  answer  to  the  nation  by  those 
who  claim  the  power  of  removal  for  him  on  the  footing 
that  it  alone  would  be  impeachable?  But  it  is  further 
ttrcnuously  argued  that,  althouph  the  I.iw  may  be  con-ti- 
tutional  and  the  ease  of  Mr.  Stanton  within  it,  as  it  has 
already  been  held  to  be  by  this  Senate,  the  case  was  not  so 
clear  a  one  as  to  authorize  a  charge  of  crime  against  the 
President  unless  it  can  be  shown  that  he  has  will- 
fully misconstrued  it,  and  that,  altliough  whenever 
a  law  is  passed  through  the  form''  of  legislation 
it  is  his  duty  to  see  that  it  is  faithfully  executed,  so 
long  as  it  require?  no  more  than  miuisti'rial  action  on  his 
part:  yet,  where  it  is  a  question  of  cutting  off  a  po.ver  con- 
fided to  him  by  the  Constitution -and  he  alone  can  bring 
about  a  judicial  decision  for  the  settlement— if.  on  deliber- 
ation and  advice,  lie  should  be  of  the  opinion  that  the  law 
■5vas  unconstitutional,  it  would  be  no  violation  of  duty  to 
take  the  needfid  >^teps  and  raise  that  question  so  as  to  have 
it  peacefully  deridid. 

Allow  me  to  say,  in  answer,  that  if  ignor.ance  of  the  Ijvw, 
■which  excuses  nobody  else,  cannot  be  held  to  excuse  tlie 
very  last  man  in  the  nation,  who  ought  to  be  allowed  to 
plead  it?  The  testimony  stiovvs,  I  think,  that  he  did  not 
misunderstand  its  meaning.  This  suspension  of  Mr.  ^tan- 
ton,  which  «  as  an  entirely  new  proceed. ire,  followed,  as 
it  was.  by  his  report  of  the  cause  to  the  Senate  within 
tu-enty  days  aftei^its  next  meeting,  is  evidence  that  he  did 
Bnderstaud  the  law  as  couiprehending  that  case,  and  did 
not  intend  to  violate  it  if  he  could,  but  get  rid  of  ihe  ob- 
noxious officer  without  resorting  to  so  extreme  and 
hazardous  a  remedy;  but  the  quesiion  here 
is  not  so  much  whether  ho  iguorautlv  and 
innoceutlv  mistook  the  la^v,  xs  whether  in  tli.-  ease  referred 
to  of  an  iuteiference  u  ith  the  powers  clainu'd  by  him 
nudjr  the  Constitution,  he  may  suspi'ml  tin-  op.-.^^ti  ui  of  a 
law  by  assuming  it  to  be  unconsiitutiuu.al.  and  s.-tting  it 
aside  until  the  courts  shall  have  dciidrd  tliat  it  is  a  consti- 
tutional .and  valid  one.  In  the  case  at  is-iu'  it  was  not  ueccs- 
Bary  to  violate  the  law,  either  by  contriving  to  prevent  thj 
incundjent  from  resuming  lii.s  place  undcrit,  or  tiu^niughim 
out  by  violence  after  he  had  been  dulv  reinstated  livtlic  S  n- 
ate.  If  hi'  honestly  desired  to  test  its  validity  iu  the  judii-ial 
forum,  all  tliat  it  was  necessary  for  him  to  do  w  as  to  issue 
his  order  of  removal,  and  to  give  the  olticer  a  notice  of 
that  order  and  its  object.  If  he  refused  to  oljev,  the  next 
obvious  step  would  direct  the  Attoruev-,jenei'Ml  to 
sue  out  a  writ  of  quo  viarranlo  at  his  own  relation. 
This  was  not  his  course.  This  remedy  \'  as  not  summ  iry 
enough  for  his  uses,  as  his  special  counsel,  employed  after 
the  arrest  of  his  pseudo  Secretary  Tluunas  te^tiiies,  be- 
cause i  would  have  allowed  the  law  to  reign  iu  the  me:in- 
tiine,  instead  of  creating  an  interregnum  of  mere  will,  bv 
which  he  hoped  to  supersede  it.  His  pr  ject  was  to  oeiz'e 
the  place  by  craft  if  possible,  and  l)y  toree  if  necessarv, 
and  for  this  purpose  lie  claims  to  liave  in;ide  an  arrange- 
ment ivith  (ioneral  Grant  for  its  surrender  to  himself'in 
case  the  judgment  of  the  Senate  slionld  restore  tbe  oilicer, 
and  now  ta.ves  hiui  with  b.-id  faith  to  him  iudiv  idnally  for 
his  obedi"nce  to  the  law.  it  stands,  tlieret  ire,  upon  his 
own  eonf.Bsioii  tliat  he  in"end-d  to  prevent  Mr.  Stanton 
from  res  imiug  his  position,  iu  which  case',  as  he  well 
knew,  and  as  his  Attorney-General  knew,  and  uust  have 
informed  him,  there  was  no  remedy  at  hf.v  for  tiie  ejected 
oliicer. 

I'^oiled  and  baliled  by  the  integrity  of  Grant,  after  full 
deliberation  he  i-sued  his  order  of  reuiival  .jn  the  21st  of 
February,  and  s-nd- it  by  his  lieutenant,  rhomas,  witu  a 
commission  to  liimself  to  act  as  Secretarv  «■/  iiif-:rinu,  and 
enter  upon  the  duties  of  his  o  lice,  lie  does  nit  fail  to  sug- 
gest to  him  at  the  same  time  that  Stanton  is  a  coivard  and 
may  be  easily  frigiitened  out  .f  tlie  place  vith  a  jirop  r 
Bhow  of  euergy  on  hia  part.    Uo  tells  him  also  that  ho  ex- 


pects him  to   upport  the  Constitution  and  the  laws  as  he 
uudersiands  tbeiu. 

Of  course. 'I'lioiiias  is  a  martinet;  he  knows  no  law,  aa 
he  confessed,  but  the  order  of  his  Commander-in-Chiei 
He  h.aa  been  taught  no  argument  but  arms,  uo  logiij, 
but  the  dialectics  of  hard  knocks.  Instructed  h3'  the 
President,  he  hoped  to  frighten  Stanton  bv  his  looks^ 
and  he  proceeds  upon  his  warlike  errand,  in  all  the 
panoply  of  a  brigadier,  and  loftily  demands  the  keys 
of  the  forti'ess  from  the  stern  warder,  Mho  only 
stipulates  for  twent\--foiir  hours  to  remove  his  camp 
equipage  and  baggage.  The  conquest  is  app-irently  an 
ei.sy  <ine,  he  reports  forthwith  to  his  chief,  with  the  brfr 
vity  of  a  Ciezar,  "'iicrt?,  I'idi.  fici-"  and  they  rejoice  ni) 
doubt  together  over  the  pnsillnnimity  of  the  Secretary, 
The  puissant  Adj'itant  then  unbends  and  pleads  for  ni- 
taxation,  after  liis  heroic  and  successful  feat,  to  the  delight 
and  mysti-Mes  ot  the  masquerade;  not,  however,  until  h? 
hadfou-ht  his  hattles  o'er  again,  and  invited  his  friends  to 
be  present  at  tlii-  surrender.  (Jn  the  following  morning, 
which  be  advi,-ed  them  he  intended  to  compel  by  force,  if 
nece.-sar3'.    The  masquerade  opens: — 

•'  Bright  the  lamps  shone  o'er  fair  women  and  brave  men, 
;i]iisic  ascends  "ith  its  voluptuous  swell, 

And  eves  looked  love  to  eyes  that  spake  again, 
.\nd  all  went  merry  as  a  marriage  bell." 

The  adjutant  himself  is  there ;  the  epaulette  has  modeafhr 
retired  behind  the  domino:  the  gentleman  from 'i'ennca- 
see,  at  least,  \vili  exeiise  me  if,  after  his  own  example,  1 
borroAv  from  tlie  celi'stial  arniorv  on  which  he  draws  80 
copiously,  a  little  of  light  artillery,  ivith  which  he  blazes 
along  his  track,  like  a  November  midnight  sky,  with  aU  its 
naming  asteroids. 
"  Grim-visagcd  war  hath  smoothed  his  wrinkled  fronte" 

And  now,  instead  of  mounting  barbed  steeds 

To  tight  the  souli  of  fearf  d  adversaries. 

He  capi'rs  nimbly  in  a  lady's  chamber 

To  the  lascivious  pleasing  of  a  lute." 

But  lo,  a  hand  is  laid,  however,  on  hia,  which  startles 
him  in  the  midst  oi'  the  festivities,  like  the  summons  £b 
"Brnnsvick's  hited  chieftan"  at  the  li;ill  iu  Brnssel.-,  tlx.' 
night  before  the  battle  in  h  hich  he  fell.  It  is  the  uu'sset>- 
gei'of  the  Senate,  "ho  comes  to  warn  him  that  lii-  enter- 
prise is  an  unla«  ful  one.  On  the  f 'Hon  ing  morning  he  fa 
waited  upon  by  another  othcer,  with  a  warrant  fur  his  ar>- 
rest,  for  threats  whicli  looked  to  a  di-tnrbance  of  the  peace. 

This  double  warning  chills  his  inarti.al  ardor;  visions  of 
impending  trouble  pass  before  lus  eyes;  he  sees,  or  thintca 
he  sees,  the  return  of  civil  strife,  the  floors  of  tbe  depart>- 
ment  daubbed,  perhaps,  like  those  of  the  royal  palace  of 
Ilolyrood,  v,  ith  red  spots  of  blood.  But  above  all  iie  fe<la 
that  the  hand  of  the  la. v -maker  and  of  the  law  itself,  wliicfi 
is  stronger  than  the  sword,  is  on  liim,  and  he  puts  up  his 
weapon  and  repitirs  in  peacefnl  giii.se  to  take  jio-session  of 
his  conquest.  1  do  not  propose,  however,  to  describe  tlic 
interview  which  followed.  That  will  be  the  task  of  the 
dram.-itist ;  it  n  ill  be  snHicieut  to  accompany  him  back  CO 
the  White  House,  where  he  receives  the  order  to  "go  oa 
and  take  possession,"  which  he  was  so  unhappily  called 
b;iek  to  contradict,  and  which  it  was  then  well  undij^ 
stood,  of  course,  that  he  could  not  obt.ain,  cxeept  by  force»; 
and  he  continues  to  be  recogni/.ed  ,as  Secietary  of 
War  without  a  portfolio  or  a  care,  while  he  waits,  under 
the  direction  of  the  Presidiuit,  not  iiiion  the  la.vs,  hut 
only  to  see.  like  .Micavber,  what  may  turn  up  here,  and  tc 
be  inducted  and  installed,  in  proper  form,  as  soon  as  your 
previous  decision  shall  have  ueen  reversed,  and  his  titfc 
atlirmed  by  your  votes  in  favor  of  an  acquittal.  The  ide^ 
of  a  suit,  in  "which  direction  no  step  was  ever  taken.  i« 
now  abandoned,  if  it  was  ever  seriously  entertained. 

The  conversation,  honever.  witli  (iencr.al  Sherman,  who 
was  called  as  a  >■  itness  by  the  President  hinisclf,  settK'-' 
thefiiet  conclii-ivclv,  if  not  ab-eady  demon-tiated  by  all 
the  at.endaut  cireiunetances,  that  it  was  not  his  pnriiose  at 
any  line  to  b  ing  tlie  ca.-e  into  the  courts  for  adjudicatioQ. 
He  piefern'd  tlie  dextrous  finesse  or  the  strong  hand,  to  a 
reference,  uliich  every  sensible  lawyer  would  have  told 
him  could  lie  attended  with  ouly  one  result,  and  thatu 
judgment  iu  tav.irot  the  law. 

But  in  this  great  strait,  instead  of  a  resort  to  the  Attorney- 
General  himself,  his  special  counsel,  C)x,  employed  only 
after  the  arrest  of  Ihomas,  is  called  to  prove  that  he  ad- 
vised agaiust  the  writ  of  i/iio  ivarranto  because  of  "the 
law's  delavB,"  and  endeavors  to  seek  a  remedy  more  sunk- 
niarv  thro'ugh  a  babe  is  corpus,  in  the  event  of  the  coiiW 
mitiMcnt  of  the  Secretary  (ul  interim.  Supposing  it  all 
true,  however,  the  movement  came  too  late  to  help  the 
emphiyer's  ca-'e.  bv  sbo-.viug  a  desire  to  put  the  issue  in  tho 
wav  of  a  judi'-ial  deci-iou  upon  the  law. 

Nor  is  it  clear  bv  auv  means,  that  such  a  process  would 
have  achieved  tiie  desired  results,  with  a  warrant  good 
upon  its  face  and  charging  a  threatened  disturbance  of  tlie 

reaee.  or  au  offense  .igaiust  a  statute  of  the  L'uited  State*, 
doubt  whether  any  court  -vould  venture  to  declare  tlii! 
warrant  void,  o:-  to  discha-ge  upon  such  a  bearin;* 
on  the  footing  of  the  nnconstiiutionality  of  a  law  whicl) 
had  received  ne:iily  tbree-fonrihs  of  the  votes  of  boUi 
houses,  or  indeed  .jf  anv  hue  wbati'ver,  while  I  do  not  sco 
how  even  a  decision  against  it  eoiild  b.ave  bad  eitbi'r  the 
effect  of  ousting  Stanton  or  putting  I'houias  in  bis  place. 

It  is  enough,  however,  for  tlic  inesent  purpose,  that  the 
prisoner  .vaa  disi-barged  on  tbe  motion  of  bis  o  vu  at- 
torney. The  Counsel  for  the  I'r.-^id -nt  admits  that  he  caOr 
not,  in  ordinary  eases,  erect  himself  into  a  judicial  trJbu. 
n;il,  and  d  cide  th  It  a  lav  is  unconstitutiou.il,  b  ca  ise 
tho  effect  would  bo  that  there  could  never  be  any  judicial 
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dpciriou  upon  it,  but  the3'  iofiist,  as  alri-ady  stated,  that 
TV  licif  a  particular  law  lias  cut  off  a  power  coiifidi'd  to 
liiiu  In  the  CoiL^^litutimi,  and  lie  alone  lia-i  the  po ver  to 
r.iitf  tiie  qiicati.in.-  tur  the  cou.ts;  there  i:i  uj  objection  to 
hi;>  doing  Bo;  and  they  instance  the  ca^'e  of  a  law  to  pre- 
vent the  making  of  a  treaty,  or  to  declare  that  he  shall  not 
exercise  the  f  mietions  of  Connnander-iu-Gluef. 

It  has  been  alreadv  very  fully  ausuered  that  there  is  no 
evidence  here  to  show  that  there  «as  any  honest  purpose 
■\vhatever  to  bring  this  case  into  the  courts,  but  that,  on 
the  coutrarv,  there  is  very  conclusive  testimony  to  show 
that  he  intended  to  keci'  it  out  of  them.  But  had  lie  a 
riijht  to  hold  this  law  a  nullity  until  it  was  aflirraed  by 
aiT"thel-  triijiinal,  sv  hetlu-r  it  was  constitutional  or  not? 
The  Constitution  gives  to  him  the  power  of  jiassing  upon 
the  acts  of  the  two  houses  by  returning  a  bill,  with  his 
objections  th.  ret.j.  but  if  it  is  afterwards  enacted  by  two- 
tliirds  of  both  tlouses,  it  is  provided  that  "it  shall  become 
a  law." 

What  is  a  law?  It  is  a  rule  of  civil  conduct  prescribed 
bv  the  supreme  power  of  a  State?  li'  there  any  higher 
pov,  er  thau  the  Legislature?  Is  it  essential  to  the  opera- 
ti  )u  of  a  law  that  it  should  have  the  approval  of  the  judi- 
clarv  as  '<  ell  as  of  the  I'resident?  It  is  as  obligatory  on 
the  President  as  up<jn  the  liumblest  citizeu.  Nay,  it  is.  if 
possible,  more  so.  He  is  its  minister,  'the  (Constitution 
requires  that  he  shall  take  care  that  it  be  taithfully  exe- 
Ci  ted.  It  is  for  othrrs  to  controvert  it  it  a^'giievedin  a 
legal  wav.  but  not  for  him.  If  they  do,  ho\v  ever,  it  is  at 
their  peril,  as  it  would  be  at  his,  even  in  tlie  cases  put, 
T\  here  it  is  asked  with  great  emphasis,  whether  he  would 
be  boimd  to  obey? 

These  cases  are  extreme  ones,  but  if  hard  cases  are  eaid 
to  make  bad  precedents  it  may  be  equally  remarked  that 
extreme  cases  make  bad  illustrations.  1  hev  are,  moreover, 
of  express  persons.  As  tliis  is  not,  it  will  be  time  enough 
to  answer  them  when  thej' arise. 

It  is  not  a  supposable  contingency  that  two-thirds  of 
both  HoiLses  of  Uougresa  will  llatly  violate  their  oaths  in 
a  clear  ea.re.  Thus  far  in  their  history  they  have  passed  no 
Ian,  I  believe,  that  has  been  adjudged  invalid,  whenever 
they  shall  be  prepared  to  do  what  is  now  supposed,  (Jon- 
Btitutious  "ill  be  useless;  faith  will  have  peri>hed  among 
men  ;  limited  and  representative  governments  become  im- 
possi'ole. 

\V  hen  it  comes  to  this  we  shall  have  revolution,  with 
blo'idv  conflicts  iu  our  streets;  with  a  Congress  legislating 
liehiud  bayonets,  and  that  auarchv  prevailing  everywhere 
■i\  hieu  is  alreadv  foreshadowed  by  tne  asjieet  of  a  dcpart- 
inent  of  this  great  government  beleagured  by  the  uiiuiona 
01  despotism,  \>  ith  its  head  a  prisoner,  and  armed  seutin<  Is 
pacing  before  its  doors.  Who  shall  say  that  the  President 
shall  ije  permitted  to  disobey  even  a  doubtful  law,  iu  the 
assertion  of  a  power  that  is  only  implied;'  If  he  mav,  why 
not  also  set  aside  the  obuu.xious  section  of  the  Appropria- 
tion  bill,  upon  wlii.h  he  has  endeavored  unsuccessfully  to 
di  baucli  the  otlicers  of  the  army  by  teaching  them  insub- 
oiiiination  to  the  la«  ? 

Whv  not  openly  disregard  your  Reconstruction  acts,  as 
he  V,  ill  assuredly  do  if  you  rhall  teach  him,by  your  verdict 
hen,  that  he  ca"u  do  it  with  impunity.  The  legal  rule  is 
iliat  the  presumption  is,  in  every  case,  in  favjr  ot  the  law, 
and  that  is  a  viileut  one  where  none  has  ever  been  re- 
ver.ad.  'Ihe  President  claims  that  this  presumption  shall 
not  stand  as  against  him.  If  it  may  not  here,  it  eaiiuot 
etseiUiere.  To  allow  this  revolutionary  preteu.-ion  is  to 
dethrone  the  law  and  substitute  his  will.  Tosav  th.at  he 
liiav  hu'ld  his  otiice  and  di-regard  the  law  Is  to  pioelaiiu 
cither  anarchj-  or  despotism.  It  is  but  a  short  step  troiu 
one  extreme  to  the  other. 

To  be  without  law,  and  to  leave  the  law  dependent  on  a 
Finijle  v.  ill.  are,  in  effect,  but  one  and  the  s;-.me  thing. 
'J  he  man  V.  ho  can  declare  what  is  law  and  what  is  nut,  is 
ideady  the  absolute  ma.ster  of  the  State.  Hutu  ho  is  to 
try  this  case?  i  he  President  insists  that  it  belongs  to  tue 
jii'ii-dijtion  of  the  .Supreme  Court,  where,  as  he  untruly 
gavj.  he  endeavored  to  hi  iug  it.  So  it  would,  if  the  o.ues- 
tiou  invohi  d  w ere  one  of  mereb'  private  riglit ;  but  in  his 
executive  eiiorts  to  get  into  one  court,  bv  turning  his  back 
Ujon  it,  he  has  stumbled  unexpectedly  in  anotluT. 

It  is  not  the  one  he  sought,  but  it  is  the  one  the  Consti- 
tution has  I  rovideil  just  for  such  deliuquencies  as  his,  and 
hi'  cannot  decline  its  cognizance.  I  beg  pardon,  he  does 
.'end  von  \  .id  through  the  special  counsel,  u  bom  he  sends 
lieie  vv  ith  his  in-r.-onul  protest,  that  he  might  have  declined 
it.  lui  the  opinion  still  entertained  by  both  of  them,  that 
th.fis  no  Coiigre-^e.  and  you  are  no  court  of  competent 
j  ri.dietion  to  bring  b  fore  you  and  try  a  President  of  the 
Vi;ittd  St;'.tes,  by  the  li'glc  of  which  argument  he  proves 
Oil. all  •.  it  course,  that  ie  is  no  Pre.-ident. 

1  u  av,.id  a  bloodj'  connict,  however,  although  he  has 
been  teudeied  thenece.-isary  aid  in  men,  and  inasmuch,  I 
fi  ppose,  as  you  have  been  so  indulgent  as  not  to  put  him 
to  the  humiliation  of  apieaiing  iu  person  at  your  bar.  he 
V  aivcs  his  suflicient  [ilea  t.)  tiie  jurisdiction,  and  conde. 
h.ihU.  iiil  out  <.f  tue  abundance  of  his  grace  and  siurit 
of  f.i  ue;vran,c,  for  which  he  claims  due  credit  at  your 
IiiUii-,  t.)  iiHike  ananer  before  a  tribunal  which  he  might 
li-htf.Uy  have  deferred;  but  he  is  here  now  by  attorney 
ill  \\  hat  his  other  counsel  have  taken  great  pains  to  prove 
to  you  to  be  a  court  indeed,  although  they  in  ist,  not  very 
Ci.usi-fenth,  iu  alnu.ot  the  same  heath,  thac  it  ha' only 
tiiel.mctious  of  a  jury.  1  shall  not  dispute  that  question 
V,  ith  them. 

1  am  w  illing  to  agree  that  the  Senate  ;>co  Iior.  nice  Is  a 
oouit,  and  iliat  to«i  of  exten.-ive  jurisilicthin  over  the  sub- 
jcet-iuatter  iu  di.-))ute,  from  wliii:h  it  f. .ll.nvs  by  aneces. 
eary  logic,  as  I  think,  that  it  is  fully  cjiiipetent  to  try  and 
decide  the  whole  case  for  itself,  taking  such  advice  as  it 


thinks  proper  as  to  the  law,  and  then  rejecting  it  if  it  is  not 
satisfactoiy.  If  it  cannot  d  i  this  it  is  but  th.-  shadow  and 
mocking  of  what  the  defendant's  coun.-d  cl.iiii  it  to  be  fn 
fact,  but  by  «  hat  n.ame  ,-oever  it  may  b;  e  Ih'd,  it  will 
solve  lor  the  President  the  problem  whicli  h.  has  desired 
to  carry  into  another  tribunal  without  waiting  for  any  es. 
traneous  opinion. 

It  has  alreadv  determined  upon  the  constitutionality  of 
the  i'euure  of  Ollice  law,  by  enacting  it  ove.-  his  objec- 
tions, as  it  has  alreadv  passed  upon  its  meaning  bv  its  coo- 
demnaiion  of  act  tor  which  he  is  no.v  to  answer  at  it3 
bar.  It  ...  ill  sav.  too,  if  I  mistake  not,  that  vhether  con- 
stitutional or  not,  it  will  allnv  no  e.xecu  ive  ollicer,  and 
much  less  the  Chief  M:igi-trate  of  the  n.ui.in,  t.  a.-smne 
that  it  is  not  so,  and  set  u  >  his  own  opinion  in  his  pi  ice 
until  its  previous  and  well-cousidercd  jiidgneut  upon  tnp 
same  opinions  has  been  j  Hlieially  alHrmed.  But  does  it 
make  auv  din'erence  whether  .\lr.  Stanton's  cise  is  i-.  ithia 
the  Tenure  of  Otiice  act  or  not?  Had  the  Executive  the 
power  at  any  time,  either  during  a  session  or  a  recess,  to 
create  a  vaeanev  to  be  tilled  up  by  an  appointment  (('(  /?>• 
terim,  to  continue  during  his  own  pleasure;  or,  if  he  liai^ 
could  he  prolong  a  vacancy  so  created  bey  oud  the  period 
of  six  months? 

The  Constitution  prorides,  and  it  repiiros  such  a  provt- 
sion,  iu  view  of  the  general  clause  u  hich  associates  the 
Senate  with  the  President,  and  makes  their  ad  .ice  and  . 
consent  necessarv  in  all  cases  of  appointment  to  auth-irixe 
it;  that  he  shall  have  iiower  to  fill  all  \acaucies  happ.;ir 
ing  during  the  recess  by"  temporary  eonimissions,  to  expire 
at  the  end  of  the  next  session,  and  by  a  nee:-osary  implicik. 
tion.  Of  course  he  cannot  do  it  in  the  same  way  or  u  ith- 
out  their  advice  or  consent  while  the  Senate  is  at  hand  to 
afford  it.  The  word  "hapi  en,"  as  used  here,  imports  iicci. 
dent  or  casualtv  only,  ace  adiug  to  the  best  authorities. 

If  this  is  a  correct"  iuteipretation  ho  cannot,  of  course, 
create  a  vacancy  for  th.tt  purpose  during  a  recess  under 
the  Constitution,  although  he  m.av  claim  to  do  so  under 
the  law  establishing  the  dipartment,  which  places  tho 
power  of  removal  in  his  hands.  If  he  does,  however,  the 
case  then  falls  within  the  couriitutional  provi-iou,  and  the 
vacancy  thus  created  must  be  tilled  by  a  couimision, 
to  expire  at  the  end  of  the  next  ses.-i.)n.  He  did 
create  a  vacancy  in  this  case,  by  the  suspension, 
during  the  recess,  which  he  procecd..-d  to  supply 
bv  tlie  aiipointment  of  General  Grant  as  Secre- 
tarv  of  War,  ad  interim,  at  his  pleasure,  ai>d 
this  he  now  defends,  n..t  under  the  provisions  of  the 
'I  enure  of  Office  law,  which  would  have  authorizcil  it, 
and  which  he  expre.-slv  r  pudiates,  but  upon  the  f.i.>ting, 
in  tlie  first  place,  of  his  couctitutional  powers.  Nothing  is 
clearer,  however,  than  the  proposition  that  there  Ma.--  no 
authoiity  to  do  this  thing,  except  what  is  to  be  found  in 
the  act  which  he  repudiated.  There  are  no  laws,  and  no 
precedents,  so  far  as  I  ain  advised,  to  justify  or  excu.-.e  it. 
If  he  mav  suspend  indefinitely,  and  appoint  at  plca-ure  a 
Secretarv  ad  interim,  he  may  not  only  change  terms  of 
coniniisiiou,  but  strip  the  Senate  of  all  participation  iu  tho 
appointing  power. 

But  then,  he  savs  again,  that  he  did  this  under  the  att- 
thoiitv  also  of  the  act  of  February  13,  1V95,  for  filling  teitk- 
porarv  vacancies.  The  teno  •  of  that  act  is  that  iu  case  of 
a  vac'incv  it  sliallbe  lawful  f.jr  the  President,  if  In-  d. -01118 
it  ncce-.-arv,  to  authorize  auv  person  or  persons  1 1  perform 
the  dutie.■^  until  a  succe.'sor  is  appointed,  or  such  vai-ancy 
is  1.11  d,  within  the  proviso,  however,  that  no  one  vacancy 
shall  be  supplied  iu  that  manner  for  a  longer  term  than 
six  m..iitlis,  which  proves,  of  course,  that  the  exigency 
provided  f.ir  was  oulv  to  be  a  temporary  one.  Wc  maiu- 
ti.iu  that  this  act  has  been  repeal,  d  by  the  more  recent 
one  of  l-'.-brua-  v  13,  lHt)3.  which  contiiies  the  choice  of  tha 
President  to  the  heads  of  the  other  departments. 

It  is  insisted,  however,  that  while  the  farmer  covers  .all 
cases  of  vacancy,  the  latter  is  contincd  to  some  partieuhix 
instances.  liot  including  those  of  removal,  or  such  a-  luay 
be  brought  about  bv  aiiiux  of  time,  and  it  docs  not,  th  ro- 
f  .re,  operate  as  a  repeal  to  tktat  extent.  Cr.iuting  tlii  ■  for 
the  sake  of  the  argument  to  be  tried,  how  i.-.  it  t.j  appiv  to 
a  vacancy  occurring  during  th.-  recess  without  a  rcj.eal  of 
the  constitutional  pro- isi.  Ill  u  hich  is  intended  expr.-.--.-ly 
for  just  such  cases.  Was  it  iuterul.-d  t.)  supersede,  r.  ad  is 
it  to  be  so  interpreted?  This  »  ill  hardly  be  pretended,  if 
it  were  oven  clear  that  the  Legislature  had  such  a  power. 
The  intent  and  m.anliig  of  the  act  are  so  transparent 
from  tlieciint(-xt.  from  the  words  of  tenure,  and  froui  the 
six  months  limitation,  tiiat  it  is  im]>ossilile  to  ini-taiu 
them  or  even  to  doubl  that  it  was  designed  for  uier.ly  .ic- 
cidi-ntal  .-iiid  transient  cases  that  were  left  unprovid.  d  f  r 
in  the  tjoustitiition.  The  Presi.ieiit's  claim  would  iierjie* 
tuate  the  vacancy  by  enabling  him  to  refuse  to  fill  ..r  no- 
minate a  successor.  If  it  is  even  true,  however,  that  lu) 
luiglil  have  appointed  General  Grant  during  the  recces 
und.-r  the  law  of  1795,  it  is  equally  clear  that  ho 
c.  Ill  Id  not  continue  him  in  oHice  or  protract  the 
vacancy  beyond  six  months,  and  yet  he  insisted 
iu  his  special  pleas,  in  answer  to  the  averuient, 
of  th.:  absence  of  the  condition  of  vacancy  on  the  '.il-t  of 
Kebriiary,w  hen  he  api'OMitcd  <  Jeneral  Thomas,  which  m  a.« 
ni'ire  than  six  montus  aft.  r  the  appointuicut  ot  ..cnral 
i.iaut.  that  there  was  a  (!.intinuiiig  vacancy  at  that  lime, 
iuti'iiding,  of  course,  that  the  aet  of  the  Senate  iu  re- 
fusi;ig  to  approve  his  8;ispensi.)U,  and  his  resumption  of 
I  the  duties  ot  the  olhce,  "ere  to  be  treated  as  i>f  no  ao- 
I  count  whatever.  From  the  premises  of  the  President  tli:it 
the  Cii  il  leniire  act  w  as  invalid  on  constitiiti.ui  il  m  .unds 
and  didnotat  all  embrace  tliatca,se;  his  inlcrcuc  ■  ■.(  .-i 
contiuuiiiK  case  is  un.lenialilc,  and  his  api...iniui.-ut  of 
General  Tlioiuas,  therefore,  entirely  unauthorized  by  toe 
act  uu  which  he  relics. 
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But  th(;re  is   moi'e   in    this   aspect  of  the  case  than  the 

tffere  laihiro  of  authority   taken   at  that.    Although   he 

'night  p.it:?ihlv  remove  during  the  reccse,  he  could  not  sus- 

I&id  and  anpoint  a  Secretary  cul  internn  except  Ijy  \irtue 

ff  the  Touiire  of  Office  la«-,  and    that   it   may    be  ;vell 

Meaded  in  hia  defence,  even  though  he  may;  have  insisted 

tiat  he  did  not  refL-r  to,  or  follow,  or  recognize  it.    1  thiult 

u.  cannot  be  a  question  among  lawyers,  that  all  tne  acts 

Of  a  public  officer  are  to  be  conclusively  presumed  to  have 

been  done  under  the  law  which  authorized  thom  ;  but  then 

It  will  be   said,  as   it   has    been   in  regard  to  the  proot  ot 

nanges  mad-j  in  the  forms  of  couimi:<-^ian.-!   to  harmonize 

hem  with  the  now  disputed  law,  and  of  other  evidence  ot 

pkiudred  character,  and  thi?  only  to  set  up    the    doctrine 

J' estoppel,  which,  though  not  unreasonable,  has  be_en  so 

rten  characterized  as  obvious  in  the  civil  courts  against  a 

ofendant  in  a  criminal  proceediMg.    I  am  ready  to  admit 

!iat  estoppels  are  obvious,  bi'cause  they  exclude  the  truth ; 

mt  I  have  never  supposed  that  they  we  e  so  when   tlieir 

dfect  was  to  shut  out  tlie  false.  It  was  not  for  this  purpose, 

however,  in  my  view  at  lean,  tliat  such  evidence  was  ot- 

fei-ed,  but  only  to  contradict  the   I'rc-ia^'nt'a  assertions  by 

hia  acts,  and  to  show  that,   wh.ui   he    ,  leal-,   throush  his 

CQ'Oii.-'el,   if    the  law  was  valid,  he   li..nis!lv   Ik.Ucvi  d  the 

COntrarv,  and,  if  it  embraced  tlie  case  .,f  Mr.  Stautnu,  he 

(nnocentlv  niistoolv  its  meaning,  and  did  not  intend  wil- 

J^Uy  to  iuisconstrue  it,  he  simply  stated  what  was  not 

And  n'lw,  a  few  words  onlv  upon  the  gener.al  question  of 
fbtent  itself.  wiiichUa^  br-en  made  to  lisiire  so  largely  in 
^his  cause,  under  the  .shadow  of  tue  multiplied  averments 
In  regar.l  to  it.  I  do  not  look  ui^.n  tlicse  avermenia  as  at 
lUl  material,  :ind  if  not  nuitei  i  il.  tii -ii  they  are,  as  any 
lawyer  knows,  bnt  mere  sui|  i  i-  i--.  .  Inch  never  violates, 
and  it  is  never  necessary  tM  pi  -,  e.  1  do  not  spe.ak  as  a 
criminal  lawyer,  but  there  i-  uo  inolcs.-ional  man,  I  think. 
Who  reads  these  charges,  that  a\  ill  not  drti;ct  in  tucm 
Bometliinu'  UMre.  perhaps  by  wav  of  abundant  cause,  tlian 
e\'en  the  technical  nicety  of  the  criminal  pleaders  can  de- 
mand. , 

I  do  not  know  that  even  in  the  criminal  courts,  where 
an  action  cliarged  in  clear  violation  of  a  law  forliidding  it, 
and  especially  if  it  involves  the  case  of  a  public  olhcer, 
that  it  is  any  more  necessary  to  allege  that  he  violated  the 
law  with  the  intent  to  violate  it,  than  to  aver  that  he  wiis 
not  ignorant  of  the  law,  ^vhich  every  man  is  bound  to 
know.    The  law  presumes  tlie  intent  from  the  act  itself 


whicti  is  a  necessary  inference  if  the  law  is  to  be  observed. 
and  its  infraction  punished,  and  the  party  committing  it  is 
responsible  for  all  the  con-sequences,  whether  he  intended 
them  or  not.  It  makes  no  dilfeieuce  about  the  motive,  for 
■whenever  the  statute  forbids  the  d.iing  of  a  thing,  the  do- 
tig  it  wilfiill,  although  without  any  corrupt  motive,  is  lu- 
flictable.— Swain's  677,  4.  Tenn.  Kep-  457. 

So  when  the  President  is  soleinnlv  arraigned  to  .answer 
here  to  the  charge  that  ho  had  inlringed  the  Constitution, 
di3obev<-d  the  coiuniauds,  or  violate-  any  of  the  provisions 
of  the  Tenure  of  Oftice  or  anv  other  law,  he  cannot  plead 
either  that  he  did  it  ignorantlv  or  by  mistake,  because  ig- 
norance of  the  law  excuses  nobody,  or  that  he  did  it  only 
from  the  best  of  motives,  and  for  the  purpose  of  bringing 
the  questien  of  its  eliicacv.  or  his  oliligation  to  conform  to 
It  to  a  b  g  d  tost,  even  though  he  could  prove  the  fact  as  he 
has  most  signally  failed  to  do  in  tlie  case  before  you.  The 
motives  of  men,  ^\  hich  are  hidden  away  in  their  own 
breasts,  cannot  generallj-  be  scrutinized  or  taken  into  the 
accouut  where  there  is  a  violation  of  the  law. 

An  old  Spanish  proverb  says  that  there  is  a  place  not  to 
6e  named  to  cars  polite,  but  which  is  "paved  with  good  in- 
tentions." If  they  or  even  bad  advices  can  be  pleaded  here- 
after in  excuse  for  either  neglect  or  violation  of  duty,  it 
will  be  something  commendable  at  least,  and  few  tyrants 
will  ever  Buffer  for  their  crimes.  If  Andrew  Johnson  could 
plead  in  apology  of  his  own  dispensation,  with  the  test 
Oath  law,  or  anv  other  featore  of  his  la  v-defving  policy. 
that  his  onlv  aim  was  to  conciliate  the  Kebels  and  facili- 
tate the  woi-k  of  reconstruciiou.  his  great  cxauiplar,  whom 
he  has  so  closclj'  copied,  the  ill-advised  and  headstrong 
James  II,  inisht  equally  have  pleaded  that  he  did  the  same 
things  in  the  interests  of  universal  tolerance. 

The  English  monarch  forfeited  his  throne  and  dUinheri- 
ted  his  heirs  upon  that  case.  It  remains  to  be  tecu  whether 
our  king  is  to  run  out  the  parallel.  I  beg  to  say,  however, 
in  this  connection,  that  I  do  not  by  any  means  admit  that 
a  ca-eU';e  this  isto  be  tried  er  jnlLred'  by  the  rigid  rules 
and  narrow  interception  of  tlie  criuiinal courts. 

T'here  is  no  question  here  of  the  life,  or  libi-rty,  or  pro- 
pertv  of  the  delinquent.  It  is  a  question  onlv  of  official 
Sciinquencics,  in  violation,  however,  of  the  life  of  a  great 
people.  If  the  defendant  is  convicted  be  forfeits  only  his 
official  place,  and  is,  perhaps,  disqualitied  from  taking 
npou  hiuisidf  anv  other,  ivhieh  will  be  no  severe  infliction, 
I  .suppo.-e,  unless  the  Kebels  themselves  should  be  so  fortu. 
Date  as  to  come  once  more  into  the  possession  of  the  go- 
vernment, and  so  cork  it  as  to  trust  a  man  who  had  been 
nntrue  to  them,  and  who  had  honored  them  so  signally 
before. 

The  accusers  here  are  forty  millions  of  freemen ;  the  ac- 
cused but  one,  ^^lio  claims  to  be  their  master,  and  the  issue 
is  whether  he  shall  be  allowed  to  defy  their  will,  under  the 
pretext  that  he  can  i;overu  theiu  more  wiselv  than  their 
Congress,  ami  to  rakj  tlie  sword,  and.  in  effect,  the  purse 
erf  the  nation  into  his  own  hands.  On  such  au  issue  and 
tefore  such  a  tribunal.  1  -h  'uld  not  haveh.sitated  to  stand 
upon  the  plain,  iinvavnislied,  unti-chuical  narrative  of  the 
tacts,  leaving  the  question  as  to  t'l.nr  effect  ii|Hin  the  inte- 
rests of  the  narion  and    their    healing   upon    tli.'   lituess  of 


decided  by  statesmen  instead  of  turning  it  ovi-r  citn-r  to 
the  quibbles  of  the  lawver  or  the  subtleties  ot  th  ■  c.-h  ,ist, 

I  have  no  patience  for  the  disqid-itions  of  the  s.  ,ci-il 
pleader  in  a  case  like  this.  I  take  abroadiT  view,  oee  .luiS 
1  think  is  fnllv  sustained  by  the  authorities,  and  t!i  .t  i? 
that  in  cases  such  as  this  the  safety  of  the  peopl  ■  which  18 
the  supreme  law.  is  the  rule.  That  is  the  true  rule  and  the 
onlv  rule  that  ought  to  govern  the  same  question  doring 
the  present  Congress.  I  do  not  propose  to  argue  that  'pies'- 
tion  now,  because  it  seems  to  me  something  very  like  a 
self-evident  proposition. 

If  Andrew  Johnson,  in  the  performance  ot  the  duties  or 
his  high  office,  has  so  demented  himself  as  to  sho.-  that 
he  is  iio  respecter  of  the  laws;  that  he  denies  the  will 
of  those  who  make  them,  and  has  encouraged  disobeilf- 
enceto  their  behests;  that  he  has  fostered  di  atfcctn'n 
and  discontent  throughout  the  lately  revolted  State.-*; 
that  he  is  a  standing  obstacle  to  the  restoration  of  the 
peace  and  tranquility  of  this  nation;  that  he  claims  and 
asserts  the  power  of  a  dictator  by  holding  one  ot  :•'•"% 
great  departments  in  abeyance,  and  arrogates  to  hi  o -elf 
the  absolute  and  uncontrollable  right  to  remove  t.r  si* 
pend  at  his  mere  will  every  executive  officer  ox  t.ttj 
government  on  the  land  and  on  the  seas,  and  to  suppr/ 
their  places  without  vuur  agency— if  for  any  or  all  theso 
reasons,  the  republic  is  not  longer  safe  in  his  h.tnds.  th  -n, 
before  heaven  and  earth,  as  the  conservators  of  the  n  > ;  !•  inal 
weal,  as  the  trusted  guardians  ot  its  most  valuable  ri^jhta 
as  the  depositaries  of  the  most  sacred  and  exalted  triis* 
that  has  ever  been  placed  in  the  hands  of  man.  it  becomes 
vour  high  and  solemn  duty  to  see  that  the  republic  shall 
take  no  detriment,  and  to  speak  peace  to  a  disturbed  anl 
siitfcring  land  by  removing  him  from  the  trusts  he  had 
abused,  and  the  office  he  has  disgraced? 

There  are  othcT  points  in  this  ca-^e  on  which  I  woura 
have  decided  to  comment,  if  time  and  strength  had  beoa 
allowed  ine  for  the  purpose.  It  is  only  within  the  hist  fciV 
davs  that  I  have  entertained  the  hope  that  the  SeiiatD 
would  so  far  relax  its  rule  as  to  enable  me  to  obtain  what, 
under  the  the  circumstances,  is  at  best  but  an  iiupeitect 
hearing;  and  I  have  felt  it  necessary,  therefore,  to  couUna 
myself  to  the  leading  arguments  connected  with  the  re- 
moval of  the  Secretary  of  War. 

I  wish  it  to  be  understood,  however,  that  I  do  not  "°deir 
rate  the  value  of  such  of  the  articles  as  I  have  been 
obligi'd  to  prL'termit.  There  is  nothing  in  the  wh  ile  cas^, 
I  think,  of  eiaver  import  than  the  means  lulojited  bv  the 
President  for  overthrowing  the  legislative  power  by  lostei^ 
ing  disobedience  to  its  enactments,  and  bringing  its  a^cru- 
dited  organ  into  disrepute.  To  this  charge  th  ic  are  throe 
answers;  the  first  is,  the  supposed  constitutional  rigli* 
to  the  nee  of  an  unbi  idled  tongue,  which  knoics  no  dif- 
ference beti\  een  licentiousness  and  liberty ;  the  second,  tlte 
provocation  supposed  to  have  been  offered  in  the  languagp 
used  by  members  of  (Jongrei's  in  debate,  in  what  seenut  to 
be  forgotten  to  be  its  constitutional  right,  which  not  only 
protects  it  from  challenge  anywhere,  but  gives  it  tin;  riglit 
freely  to  criticise  the  public  conduct  of  the  President,  ovcv 
whom  the  law  has  placed  them,  by  making  him  ameaabla 
to  them  for  all  his  errors,  as  they  are  not  to  bira.  Tltfi 
third  is  the  harmless  jest  in  the  suggestion  of  a  law  to  ra«- 
gulate  the  speech  and  manners  of  the  President.  It  hi3 
counsel  can  lind  food  for  mirth  in  such  a  picture  as  the 
evidence  has  shown,  I  have  no  quarrel  with  their  tas  e. 

1  lie  President  may  enjoy  the  jest,  perhaps,  him.=eit.  I 
do  not  think  he  can  afford  it,  but  history  intornis  ii«  that 
"Nero  fuUlled  «  bile  Kome  was  burning."  Whether  ha 
does  or  not.  however,  I  trust  that  he  will  find  a  c.  nso» 
such  as  Cato  in  the  judici.al  opinion  of  this  body,  that  tho 
man  who  so  outraged  public  decency,  either  in  his  i  tiblftl 
or  private  character,  in  the  p  irsuit  ot  an  object  so  treason- 
able as  this,  has  demon-trated  his  unfitness  longer  to  hold 
the  high  place  of  a  Chief  Magistrate  of  a  free,  intelli ^eut, 
and  moral  people.  ,  ,  -       .v   .. 

I  take  leave  of  the  unpalatable  theme  by  remarking,  that 
even  the  tidvoeate  of  the  people  hiuiself  must  feel,  wbilj  he 
is  comiiellcd,  as  a  child  of  the  Republic,  himself  to  say 
thus  much,  that  he  would  rather  turn  his  back,  it  it  was 
possible,  on  such  a  spectacle,  and  throw  a  mantle  over  the 
nakedness  that  shames  us  all.  . 

And  now,  American  Senators.  Representatives  and 
judges,  upon  this  mighty  issue,  joint  heirs  yourselves  of 
that  great  inheritance  of  libertv  that  has  descended  to  ns 
all,  and  has  just  been  ransomed  and  repurchased  by  a  s,> 
coud  baptism  of  blood,  a  few  w  ords  more  and  I  have  d  luo. 
If  the  responsibilities  of  the  la"ver  are  such  as  to  oppress 
him  witli  their  weight,  how  iiiimeasurably  greate:-  nro 
vour  own!  I'he  House  of  Representatives  has  done  its 
dutv;  the  rest  is  now  with  you. 

\\'hile  I  have  a  trust  in  that  God  who  went  before  oiff 
hosts  as  he  did  before  the  armies  of  Israel,  throiigit.iO 
fiery  trials  that  led  so  many  of  the  flower  of  our  yootii  to 
distant  graves  in  Southern  battle-fields,  which  has  uj-er 
failed  me  in  the  darkest  hour  of  the  national  .le'uy.  I 
cannot  but  realize  that  lie  has  pi  iced  tlie  d.  siitiio  .f  the 
nation  in  your  hands.  Your  decision  liere  will  eithe  ■  VM 
upon  the  public  heart  like  a  genial  emibeam,  or  so  d  a 
disastrous  twilight,  full  of  gloomiest  portents  of  coiuui.? 
evil,  over  the  laud.  Say  not  that  I  exaggerate  the  i-riie  i>r 
overcolor  the  picture.  This,  if  it  were  true,  would  bo  aa 
err.u-  of  much  smaller  consequence  than  the  perilous  mis- 
take of  underrating  its  importance. 

It  is  indeed,  but  the  catastrophe  ot  tho  great  drama 
which  bei;au  three  years  ai;o  with  murder,  the  deriouo- 
luentof  the  mortal  strucu-le  between  the  power  th  it  Mink  -9 
the  law  and  that  ivhieb  exeentes  it.  between  the  i  eopla 
themselves  and  the  chief  of  their  servant",  wh' 
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dde?  Go  to  the  evidence  and  to  the  answer  of  the  Presi- 
flent  himself,  and  they  will  give  j'ou  the  measure  of  the 
Interests  involved. 

It  ii  not  a  question  only  whether  or  not  Andrew  John- 
eon  i<  to  be  allowed  to  serve  sa  I're.-^ident  of  the  United 
State?  tor  the  remainder  of  his  term.  It  U  the  greater 
Qiies:inn  whether  you  sh.all  hold  as  law  the  power  tlmt  tlie 
Constitution  gives  you,  by  eurreudering  the  higher  one  to 
him  'f  suspending,  dismissing  and  appointing,  at  his  will 
fnd  ;il  '.asure,  every  executive  officer  in  the  government, 
from  the  highest  to  the  lowest,  \vilhnut  your  coneeut,  and. 
If  posaiole,  the  still  higher  one  of  disregardiug  your  lans 
for  the  purpose  of  putting  those  laws  on  trial  before  they 
can  be  recognised. 

II-  has  made  this  issue  with  you  voluntarily  and  defi- 
Errrtlv.  If  you  acquit  him  upon  it.  yon  afiirm  all  hi.-*  ini- 
p  i;  tial  pretentions,  and  decide  that  no  amount  of  usurpa- 
ti  'U  svill  ever  brine  a  Chief  Magistrate  to  justice,  because 
}!i  I  ".ill  have  l:<id  down  at  his  feet  3-ou  own  high  dignity 
Ol  ■.■V?  with  your  double  functions  of  legislator.-"  and  advi- 
sor .  whicli  uiU  be  foUjwed,  of  course,  by  that  of  your 
Other,  I  !■  ill  not  say  greater,  office  as  judge.?. 

It  u  ill  be  a  victory  over  you  and  n».  w  liich  -.vill  gladden 
tlu>  lieart  of  Rebellion  "  ith  joy,  «hilr  y.iiir 'ir;iii  soldiers 
■nill  turn  unea.?ilv  in  their  graves,  A  virtor:,  t  -  in  celebrated 
by  che  exultant  ascent  of  Andrew  J^ihus.jn,  like  the  con- 
queror in  a  Roman  triumph,  dragging,  not  ciiptive  kings, 
but  a  captive  Senate  at  his  chariot  whecK  and  to  be 
crorrned  by  his  re-entry  into  pos.?cs-ion  of  that  department 
of  the  government  over  which  thi.s  great  battle  has  been 
fought.  It  is  shown  in  evidence  that  he  h.as  alreadi'  inti- 
mated that  he  would  wait  on  your  action  here  for  that 
purpo.5e. 

But  is  this  all?  I  entreat  vou  lay  not  to  your  bosoms  the 
fdiui  delusion  that  it  was  all  to  ejid  there.  It  is  but  the 
li.  ginning  of  the  end.  If  his  pretensions  are  sustained, 
the  n"\t  head  that  will  fall,  a~  a  propitiatory  offeriig  to 
the  I'jn'inered  Senate,  will  be  tliat  of  the  great  chief  who 
1)  udijled  the  pride  of  the  chivalry  by  beating  down  its  ser- 
ririi  Veittalions  in  the  field,  and  dragging  its  traitor  stand- 
ord  to  the  dust,  to  be  followed  by  the  return  of  the 
Itei  el  officeholders,  and  a  general  convulriion  of  tlie 
Bta'.---,  whicli  shall  cast  loose  your  Reconstruction  laws, 
QUil  deliver  over  the  whole  theatre  of  past  disturbance  to 
ttnai  i  by  and  ruin.  Is  this  an  exaggerated  picture?  Look  to 
tlie  liistory  of  the  past,  and  judg-.  And  now  let  me  ask 
you,  in  conclusion,  to  turn  your  eyes  to  the  other  side  of 
the  question,  and  see  what  are  to' be  the  consequences  of 
a  conviction,  if  such  a  verdict  as  I  think  the  loyal 
peo»4e  of  this  nation,  with  one  united  voice,  demand  it 
ot  Vijur  hands.  Do  you  shrink  fiom  the  consequences? 
o  e  vonr  minds  disturbed  by  visions  of  approaching 
tr>.:''l'-?  Tlie  nation  has  already,  within  a  few  short 
yet"-,  been  called  to  mourn  the  loss  of  a  great  Chief  Ma- 
pi.-t  ■  te,  through  the  bloody  catastrophy  bv  which  a  Rebel 
linii'l  has  been  unfortunately  enabled  to  lift  this  man  into 
hi-  vl'iee,  and  the  jar  has  not  been  felt,  as  the  mighty  ma- 
chin.- of  .State,  freighted  with  all  the  hopes  of  humanity, 
Bi  IV,  d  onward  in  its  high  career. 

Tb.is  nation  is  too  great  to  be  alfected  seriously  by  the  loss 
of  anvone  man.  Are  your  hearts  touched  by  the  touching 
aT'Peals  of  the  defendant's  counsel,  who  say  to  you  that 
vo-i  are  asked  to  punish  this  man  only  for  his  divine  word", 
his  e\'alted  charity  to  others,  to  the  murdered  Dostie  and 
hi.-<  fellows,  to  the  loval  men  whose  carcasses  were  piled  in 
ca  :i3  like  swine,  with  gore  dripping  from  the  wheels,  in 
tliat  -eeoud  hol'icaust  of  blood,  tnat  criminal  murder 
whi .-h  was  enacted  in  New  Orleans,  to  tho.-'e  who  perished 
on  that  second  Saint  Bartholomew;  at  Memphis,  when 
the  streets  were  reddened  with  the  lurid  light  of  burn- 
ing dwellings,  and  the  loyal  occupants  who  would  have 
eioa^ied  were  ca^t  backw.ard  into  the  flnm  's. 

I'll.-  Divine  mercy  itself  is  seasoned  with  justice,  and 
w.-iit?  only  on  contrition,  and  this  is  no  pl.ace  for  such 
emotions  fbiit  if  it  is  mercy  to  loyalty  and  innocence  that 
cie-  aloud  for  the  removal  of  this  bold,  bad  mnn,  if  it  is, 
ri-member  that  your  loyal  brethren  are  falling  from 
div  to  dav,  in  Southern  cities,  by  the  assassin's  knife,  and 
the  reports  of  the  Freedmon'a  Bureau  arc  replete  with 
horrors  at  which  the  face  turns  pale. 

In  viiur  judgment  stands  no  scaffold  with  the  blood  of  the 
vl.'-tim  ;  no  lictnr  waits  at  your  doeirs  to  execute  your  stern 
deeree;  it  is  but  the  crown  that  fills,  while  none  but  the 
hi-'tiiriau  stands  by  to  gibbet  the  delinquent  for  the  ages 
that  are  to  come:  no  weight  of  woe  will  disturb  your 
fluin'rr-rs.  unlei's  it  conies  up  from  the  disallected  and  dis- 
npt'ointed  South,  which  will  have  lost  tho  foremost  of  its 
frieii'l-.  "k'oiir  act  will  lie  acceptable,  and  an  example  to 
tile  ill  tions,  that  will  eclipse  even  the  triumph  of  your 
a-'ii-<  in  the  vindicatiein  of  the  public  justice  in  the  sub- 
lim  r  and  more  peaceful  triumph  of  the  law.  The  eyes  of 
en  .■'.'pectant  people  are  upon  you;  you  have  but  to  do 
vourdutv.  The  patriot  will  realixe  that  tlio  good  gi*niiia 
of  t!i  •  u.ation,  tlie  angel  of  our  deliverance.  i»  about  ua 
and  a'.''Uind  us,  .as  in  the  darkest  hours  of  our  trial. 

Mr.  WILLI.VMS  concluded  his  remarks  at  IW  P.  M., 
when,  on  motion  of  Senator  .luUN.SON,  the  court  took  a 
r  -ces?  if  iifteen  minutes,  which,  a*  untial.  wau  spun  out  to 
h  Jt  all  hour. 

After  the  recess  Mr.  BUTLER  eald,  I  »«k  leavo,  Mr.  Prc- 
eld  It  and  Senatoru,  to  make  h  »liort  nanati'-n  of  facts, 
reai'beel  uec.  ssarv  bv  what  fell  from  .Mr.  NKLS-iN.  of  the 
co-.u-el  fer  the  President,  in  his  oonerh  on  i''riday  last, 
\i  i.ie.h  will  be  found  on  pages  8^3,  8S3,  S9U  of  tile  Uecuid. 

':  l;  •  <'hief  .Tii'ti'-e.  infcrruiiting— If  thore  U  no  objection, 
Ct'r  !.ti  1.  iiin  -iHgtr  hi-Av  pr  loecd. 

M".  '!'t-;i,p,|<_Aiid  for  .■ert^iutv  I  havo  reduced  what  I 
haJc  ..J  ^aj  ..jjuu  tLw  iaAtt«r  to  wildus. 


Speech  of  Manaeer  Bntler. 

Mr.  BUTLER  then  read  as  follo^vs:— 

I  beg  leave  to  make  a  narration  of  facts,  rendered  IRV 
cessarv  by  what  was  said  by  Mr.  Nelsim  of  the  co.iiis.  1  ;eS 
the  President,  in  his  argument  ou  I'ridav  hut,  cent:iiii.-d 
on  pages  8><8,  8S9,  8!tO  of  the  record  in  relati.ju  to  the  Horv 
J.  S.  Black  and  the  supposed  connection  of  some  of  the 
maiiegersand  members  uf  the  House  in  regard  to  the 
island  of  Alta  \  ela. 

This  explanation  becomes  necessary  because  of  the  very 
anomahius course  taken  by  the  learned  counsel  in  intf* 
duciug  in  his  argument  what  he  calls  a  statement  of  fac6a» 
not  one  of  which  would  have  been  competent  if  ofi'eredm 
evidence,  and  upon  which  he  founded  an  attack  upon  "a 
gentleman,  not  prc-ient,  .ind  from  which  he  deduces  in» 
Binuations  iujurioris  to  some  of  the  managers  and  otlicj 
gentlemen,  members  of  the  House  of  Repre.-;eutative-,  «  lip 
are  not  parties  to  the  issue  here,  and  who  have  no  opporti^ 
nitv  to  be  heard.  The  learned  counsel  wa-i  streniious  tn 
the  .argument  to  prove  that  this  was  a  court,  and  its  uro 
ceodings  were  to  be  ouch  only  as  are  had  in  judicial  tribt* 
nal.-,  he,  therefore,  ought  to  have  constrained  himself,  ai 
least,  to  act  in  accordance  «ith  his  theory. 

The  veriest  tyro  in  the  law  in  the  most  benighted  posi- 
tion of  the  Southcru  country,  ought  to  know,  that  in  i4a 
court,  however  rude  and  humble,  would  an  att.-ick  be  a> 
lowed  upon  the  absent,  or  counsel  engaged  in  a  caujcupon 
a  statement  of  pretended  facts,  unsupported  by  oaths,  uoj 
sifted  by  cross-examination,  and  which  tho^eto  beatiectea 
by  them  had  no  opportunity  to  verity  or  to  di.-<pute.  After 
extracting  the  detail  of  a  document  sent  by  his  client  rb 
the  Senate,  the  counsel  proceeds  in  relation  to  a  di.-tputi 
concerning  the  island  of  Alta  Vela  as  follows : — 

Accoiding  to  the  best  iufirniation  I  can  obtain,  I  state, 
that  ou  the  9tli  of  March,  18W.  General  B.  F.  Butler  adw 
dressed  a  letter  to  J.  W.  Shaifer,  in  which  he  .-fated  th.-U 
he  was  clearly  of  opinion  that  under  the  claim  of  tlio 
United  States,  its  citizens  had  tip;  exclusive  right  to  take 
guano  tliere,  and  that  he  had  never  been  able  to  undei* 
f  tand  ^1  liy  the  Executive  did  not  long  since  assert  tho 
rights  of  'he  government,  and  sust.aiu  the  rightful  cbiima 
of  its  citizens  to  the  possessiou  of  the  Island,  in  the  mosl 
fircilile  manner  consistent  with  the  dignity  and  honor  of 
the  uatiou. 

This  letter  was  concurred  in  and  approved  of  by  John  /^ 
Log.nn,  Jolin  A.  Garlield.  W.  H.  Koontz,  J.  K.  iloo'bead, 
'Ihaddeus  Steven?,  J.  (J,  Blaine  au<i  ■John  A.  liingham. 
On  the  same  day  of  March,  181)'?,  the  letter  expres:'ing  tho 
opinion  of  lienerals  Butler,  Logan  and  Garfield,  nas  placed 
in  the  hands  of  the  President  riy  Uhaiucev  !•".  Black,  who, 
on  the  16th  of  .March,  I8d8,  address -d  a  letter  to  him  in 
which  he  in<-lo.?ed  a  cop}'  of  the  same  with  the  concniv 
rence  of  Thnddeus  Stevens,  John  A.  Bingham,  J.  (i 
Blaine,  J.  K.  Moorhead  and  Willi.-im  II.  Kooiitz. 

After  the  date  of  thi?  letter,  and  while  Judge  ISlack  ^^-ns 
counsel  for  the  n-spoudent  in  this  cause,  h<'  hnd  .an  inter- 
view with  the  President,  in  which  he  urged  iuimediatfi 
action  on  his  part,  and  the  sending  an  armed  ver.'el  to 
take  possession  of  the  i.^land;  and  because  the  Prci-ident 
refu.?ed  to  do  so.  Judge  Black,  on  the  19th  of  March,  IdoS, 
declined  to  appear  further  as  his  conn  el  in  this  ca-e.  Such 
are  the  fuct.?  in  regard  to  the  withdr.-nval  of  ,Iudge  111  ick, 
according  to  the  be^t  inforinatiou  I  can  obtain.  So  far  as 
the  President  is  concerned,  "the  head  and  front  of  his 
offending  hath  this  extent,  no  more."  It  is  not  nece-sary 
to  any  purpose  tliat  I  should  censure -ludge  Black,  or  iiiaka 
any  rellection  upon  or  imputation  against  any  of  tlic 
h  liiorable  managers. 

The  Island  of  Alta  Vela  or  the  claim  for  damages,  is  saM 
to  amount  in  value  to  more  than  a  niillicm  dollars,  and  it  is 
quite  likely  that  an  extensive  speculation  is  on  foot.  I 
have  no  reason  to  charge  that  any  ..f  the  managers  are  cik. 
gaged  in  it.  and  I  presume  that  the  letters  were  signed  as 
such  eomm.iuications  are  often  signed  by  members  of  Con» 
gr- PS,  th'-o  :gh  tile  importunity  of  friends.  Judge  Blaclt, 
no  doubt,  thought  it  n-as  hi?  dutv  to  other  clients  to  prcaa 
thi?  claim,  but  how  did  the  President  vieiv  it? 

There  are  two  or  three  facts  to  which  I  desire  to  call  tho 
attention  ol  the  Senate  and  the  country  ia  connecii  ui 
with  tbe.se  recommendations.  They  are,  first,  that  they 
were  all  gotten  up  after  this  i  upe  ichment  proceed. ng  vv;u 
commenced  again?t  the  Pre.-ident  of  the  i"uited  .-.t.ites. 
Keep  the  dates  in  mind  and  you  will  see  that  such  is  tho 
fact.  Every  one  of  tliein  was  gotton  up  after  thi?  impcaeli- 
ment  proceeding  was  commeii<a'd.  It  cannot  fail  to  be  i  vi- 
deut  that,  while  the  counsel  di-clainis  au.v  imputation 
cither  upon  .Iiidire  lUaek  or  the  managers,  in  word?,  he  so 
states  what  he  elaims  t.j  be  the  facts  as  to  convey  tho  very 
imputation  dir-vl.iiiued.  rherefne  it  is  that  I  have  felt 
called  up-ui  to  iriti-e  the  in.^iiiuated  e.dumny . 

My  pcr^'inal  knowledge  of  matters  connected  with  tlva 
lelaiid  'I  .Vita  N'ela  is  Very  limited.  Sometime  in  the  ?unv 
mc;r  of  l.srtT.  being  iu  waiting  on  otlier  business  in  the  otiico 
of  tho  Attorney-General  (.Mr.  Stanliery),  I  wa?  pre?ont  !it 
an  argiiuirnt  br, judge  Black  in  behalf  of  the  Aiucrican 
citizen?  claiming  an  iutere-t  iu  that  island.  I  there,  for 
the  firtt  time,  learned  the  fact.-  arg'.ei!  ani  in  di-p  ite  con- 
cerning it,  by  listening  to  and  iuciiUntally  taking  a  part^ 
or  being  appeaU  d  to  in  the  discussion.  In  Pebruarv  la.-<, 
my  iittentiou  was  next  drawn  to  trie  matter  of  the  ^poli!lr 
tion  and  imprisonment  of  American  citizen?  upon  tlio 
Ii-I.ind  of  Alta  Vel  i.  by  imuirv  of  a  pereimul  fri>  iid.  t  Colo- 
nel ShufTer,  if  1  Ind  aiiv  ac  |  laintanco  « ith  the  ques'ion, 
and  if  ro,  world  gi>e  him  niv  opinion,  as  a  lawyer,  up  op 
the  meri's  nf  !h- coofr,.vr.=  v,  to  serve  a  frii-iid.  >im|  ly 
iipi-n  rcc'Ilecti  11  of  ili ;  dlscu.-?iou  "  ith  the  .\tto  n -y- 
I  C; -uersi  I  (.'s'-e  bi-u  leeii  "o  iui-ui,"  the  ro  ;i:!i  d. aft  of 
I  vrkit^h  I  hold  iu   u:y   iiaud,  kvhicU  id  wiiiiout  date,  aad 
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which,  being  copied,  I  signed  and  placed  in  his  hand.  This 
I  Ix'lieve  tu  have  been  in  t lie  earl v  part  of  Febina.-v. 
t.ertiunly  before  die  act  was  committed  by  Andrew  John- 
sou  wliicli  brouglit  on  his  impeachnienr. 

From  that  time  until  I  sa\v  my  "opinion"  publit^hed  in 
tlie  New  York  ILrald,  purporting  to  come  from  President 
Johnson,  I  never  saw  or  communicated  with  eitlier  of  the 
gentlemen  \\  hose  names  appear  in  the  counsel's  statement 
attached  thereto,  in  any  manner,  directly  or  indirectly,  in 
regard  to  it,  or  the  subject  matter  of  it,  or  the  Island  of 
Alta  Vela,  or  the  claims  of  any  person  ariting  out  of  it  or 
because  of  it. 

Thus  far  I  am  able  to  speak  of  my  own  knowledge.  Since 
the  statement  of  the  counsel,  according  to  the  best  infor- 
mation he  can  obtain,  I  have  made  imiuiry,  and  from  the 
best  information  I  can  obtain,  tind  the  facts  to  be  as  fol- 
lows :— That  soon  after  the  "opinion"  was  signed.  Colonel 
Shaffer  asked  the  Hon.  John  A.  L'igan  to  examine  tlie 
Bame  question  presented  him,  his  brief  of  the  f.-icts,  and 
asked  iii:ii  if  he  could  concur  in  the  oi/inion,  whi  h,  after 
e.xaminatiou,  Mr.  Lugan  consented  to  do.  and  sigued  the 
origiiial  paper,  signed  by  myself.  I  mav  here  remark,  that 
tile  recolli-etion  of  General  Losan  aud  (Jolonel  .Shaffer 
concur  u  ith  my  own,  as  to  the  time  of  these  tran-actions. 
1  have  learned  and  believed,  tliat  mv  "oiuniiT."  "  ith  the 
signature  of  General  Iji'^an  attached,  wa.s  )  laced  in  the 
hands  of  Ghauncey  F.  ISIack,  Esii.,  and  by  li.m  banded  to 
the  President  of  the  United  States,  with  "other  papers  on 
the  ease. 

Air.  Black  made  a  copy  of  my  "opinion,"  and  after- 
wards, at  his  convenience,  procured  a  member  of  Con- 
gress, a  personal  friend  of  his,  one  of  the  signers,  to  get 
the  names  of  other  members  of  Congress,  two  of  whom 
happened  to  be  mnnagers  of  the  impeachment.  This  was 
done  by  a  separate  application  to  each,  without  any  con- 
cert of  action  -Hhatever,  or  knowledge  or  beli-f  tii.at  the 
papers  weri'  to  be  used  in  any  way,  or  for  aiiv  purpose 
other  than  the  expressiou  of  their  opinions  on  the  subject- 
matter.  This  copy  of  my  opinion,  v  hen  so  signed,  \\  as  a 
very  considerable  time  after  the  original  given  to  the  Pre- 
Bldeiit. 

I  desire,  further,  to  declare  that  I  have  no  knowledge  of 
or  interest  directly,  or  indirectly,  in  anv  claim  whatever 
arising  in  any  manner  out  of  the  island  of  Alta  Vela,  other 
than  as  above  stated.  In  justice  to  the  other  gentlemen 
who  signed  the  copy  of  the  paper,  I  desire  to  annex  here. 
to  the  athdavits  of  Chauncey  F.  Black,  Esq.,  and  Colonel 
J.  W.  bhatler,  ehowiug  that  neither  of  the  gentlemen 
signing  the  naper  had  any  interest  or  concern  in  the  sub- 
ject-matter thereof,  other  than  as  above  set  forth. 

While  I  acquit  the  learned  counsel  of  any  intentional 
falsitv  of  statement,  as  he  Ml aki-s  it  to  his  "best  informa- 
tion," which  must  have  been  obtained  from 'and  sent  to 
Mr.  Johnson,  the  statement  itself  contains  every  ele- 
ment ot  falsehood,  being  both  the  nupiii-cs.sw  vcri  and  the 
Slii/i/c-itio  J'ali'i,  in  that  it  says  that  on  the  tlth  of  March, 
General  Benjamin  F.  Butler  addressed  a  letter  to  J.  W 
Shalier,  and  this  letter  was  concurred  in  and  approved  of 
by  John  A.  Logan,  J.  A.  Garheld,  W.  II.  Koontz,  J  K 
Moorhead,  Tliaddeus  Stevens,  and  John  A.  Bingham,  oii 
the  same  day.  ath  ot  March,  1868,  w  hen  the  President  knew 
that  the  names  of  the  five  last  mentioned  gentlemen  were 
procured  on  a  copy  of  the  letter  long  after  the  original  wa-- 
in  his  hands. 

Again,  there  is  another  deliberate  falsehood  in  the  thiice 
reiterated  statement  that  the  signatures  were  procured 
andsent  to  him  for  the  purpose  of  intimidating  him  into 
doing  an  act  after  he  was  impeached,  the  propriety  and 
legality  of  _\\hich  was  contrary  to  his  judgment,  when  in 
truth  and  in  fact,  the  signatures  were  procured  and  sent 
to  him  m  order,  as  he  averred,  to  sustain  him  in  doing 
what  he  him  sell  decl. and  wivs  just  .and  legal  in  the  pre- 
nuses,  aud  which  he  intended  to  do.  1  he  use  made  of 
the.-e  papers  13  characteristic  of  Andrev  J..hnson,  who 
usea.lv  raises  questions  of  veracity  with  both  friend  and 
ice  with  whom  he  comes  in  contact. 

"I,  Chauncey  F.  Black,  Attorney  and  Ounseller  at  Law, 
do  depose  and  say  that  the  law  linn  ef  Black,  Lamon  A.' 
Co.,  have  been  counsellers  for  years  on  the  behalf  of  Pat- 
terson &  Marquendu,  to  recover  their  ri-hts  in  the  guano 
disceyered  by  theni  in  the  Island  of  Alta  Vela,  of  which 
thej  had  been  deprived  by  lorce,  and  the  imprisonment  of 
their  agents  by  some  of  the  inhabitants  of  Dominica -and 
as  such  counsel  we  have  .argued  the  cause  to  the  Sf.prefnrv 
of  State  and  also  the  President,  before  whom  he  queftfon 
has  been  pending  since  July  19,  1867.  yue.uou 

"We  have  in  various  forms  pressed  the  ma*tpr  ntinn  hu 
attention,  and  he  has  expressed  himselt-.as  fuUv  anrf?ee  y 
Batished  with  the  justice  of  the  chums  of  our  clients  and 
fc^';'=£"V'=i'<'P  °^A'^  0"  »  ^"fy  to  «tt">d  the   des  red  re  ief 


and  also  aconcurrence  by  (;,ui>  i;.l  L,,,.in.  After"reo'eiv'iiVi; 
this  opinion  I  inclosed  it  to  the  1  !■,■  i,|e„t  1l  e  iuu- wh  u 
this  opinion  was  read,  and  u  luth. .  it  was  dated  do  no 
recollect.  The  time  it  was  presented  to  the  Pre-'id.uit  hv 
me,.can  be  established  by  the  date  of  J^- IeUer''enclos- 

f"lti'^'''?j°^  -^r""!  *  mutual  friend  that  it  world  be  desirable 
for  the  President  to  receivethe  recouiuu-nd.i  i,  h  ?,f  oti  ir 
members  ni  Congress,  I  carried  a  c,-pv  of  the  op  ui  n  to  tbe 
Hou.-c  of  Representatives  and  procured  the  siin'  trnvs  . 
some  ot  my  personal  friends,  :lud  ask,d  tluaV.t  o  ,  -enir 
thesignatures  of  others,  uhich  were  attaded  to  tl  e  com- 
oonie  considerable  time  after  I  had  tor•.^  ar.h-,  the  orMnai 
laent  this  copy,  signed,  to  Uie  President.  These  eiKu.at  re 


were  procured  upon  per.'onal  application  to  the  gentlemen 
severally,  without  any  concert  of  action  whatever  r.u  their 
part,  .and  without  any  reference  to  any  proceeding  thn 
pending,  or  the  then  present  action  ot  Congress  in  regard 
to  the  President  \i  hatever. 

"From  my  relation  to  the  case  of  Alta  Vela  I  have  know- 
ledge ot  all  the  rights  and  intere  ts  in  it.  or  in  relation  to 
it,  so  that  I  am  certain  that  neither  of  the  gentlemen  who 
signed  the  paper  or  copy,  have  any  interest  in  the  claim  or 
matter  in  dispute,  or  in  anv  part  there.jf.  or  .arising  there- 
from in  anv  manner,  directly  or  iudireetlv,  or  contingent, 
and  that  all  averment  to  the  contrary  from  any  source 
whatever  is  untrue  in  fact. 

(Signed)  "CHAUNCEY  F.  BLACK." 

Sworn  and  subscribed  before  me  this  28th  dav  of  AoriL 
A.  D.,  1868.       (Signed)  N.  CALLAN'. 

[s^eal].  Notary  Public. 

"To  the  best  of  my  knowledge  and   belief,  the  facts  con- 
tained in  the  above  alUdavit  are  true  in  every  particular 
(Signed)  ".I.  W.  SHAFFEit." 

Sworn  and  subscribed  before  me,  the  28th  day  of  Apiik 
A.  p.,  1868.        (Signed)  N.  CALLAN. 

(Stamp.)  Notary  Public 

Mr.  NELSON— Mr.  Chief  Justice  and  Senators  :_Yon 
have  heard  the  statement  of  the  honorable  man.ager  ad- 
dressed to  you,  which  I  deem  will  justify  a  statement 
from  me.    The  hoiinrahle  g.-ntlemau  speaks— 

The  Chief  Justice  interrupting:— 

'I  he  counsel  can  procet  d  b>-  imanimous  consent 

Mr.  NELSON. -I  beg  pardon  of  the  Chief  Justice,  I 
intei  •■  d  trom  the  silence  th  ;  Sen.ators  were  willing  tu  heap 
me;  1  ho  honorable  gentleman  speaks  as  to  what  he  sin* 
poses  t.  lie  the  knowledge  and  duty  of  a  tvro  in  the  lav, 
and  animadverts  with  some  severity  upon  theintroducli.iii 
oi  lJiis  iorei„u  subject  by  me,  in  the  course  of  this  iuyestigsi, 
tion.  " 

I  heg  leave  to  remind  the  honorable  Senators  that,  so  f;«r 
asl  am  concerned,  I  did  not  introduce  that  copv  without 
having,  as  I  believed,  just  cause  and  just  reason  to  do  it, 
and  n  hatever  may  be  the  gentlenum's  views  in  regard  to 
a  tvro  in  the  legal  profession. I  beg  leave  to  s.ay  to  him  and 
the  Senate,  that  I  have  never  seen  the  dav  in  my  life,  noj 
trom  the  earliest  moment  when  mv  license  was  sig.ud 
down  to  the  present  time,  when  a  client  was  assailed,  and 
as  I  believed,  unjustly,  that  I  did  not  feel  it  mv  very 
higbest  professional  duty  on  the  face  of  the  earth,  to  Vindi- 
cate and  deiend  mm  against  the  assassin. 

.My  views  may  be,  and  probably  are,  different  from  the 
views  ot  the  honorable  manager  and  others,  and  if  witlv 
out  casting  any  reflection  uponmv  associates— if  the  dutv 
h.ad  not  devolved  upon  me  to  conduct  the  investigation  of 
this  ease :  it  it  had  not  devolved  upon  those  of  higher 
standing  in  the  profession  than  mvself,  I  would  have  met 
the  gentleman  in  every  case  where  he  has  made  hi=  assaults 
upon  the  President  of  the  United  States.  I  would  have 
answered  him  irom  time'  to  time  as  these  charges  «  ere 
made,  and  I  would  not  have  permitted  one  of  them  to  go 
unanswered,  so  tar  as  an  answer  could  be  made  on  our 
.side;  and  when  the  honorable  gentleman  who  closed 
the  argument,  so  far  as  it  Iiad  progressed  (Mr.  Boutnelli 
at  the_tirae  he  addressed  the  Senate  on  the  other  side,  saw 
nt  to  dr.aw,  in  d.ark  and  gloomy  colors,  the  pictures  of  the 
Iresidentof  the  I  nited  States  under  the  inHuence  which 
he  hadoverbis  Cabinet;  when  he  saw  fit  to  represent 
them  as  serf;,  obedient  to  the  control  of  their  master,  and 
to  make  allusion  to  the  withdrawal  of  Judge  Black  I 
deemed  that  a  lit  and  proper  occasion— and  so  considerins 
It,  upon  the  most  calm  and  mature  reflection,  L  as  one  of 
the  counsel  for  the  President,  having  the  inform.ation  in 
my  possession-to  meet  and  answer  it  and  nail  it  to  the 
counter,  and  think  I  have  done  so  successfully    . 

You  .all  kno«  ,  .and,  if  need  be,  I  can  hunt  up  the  news 
D.apers  and  furnish  the  testimony,  that  when  ,1  udgi?  Blaci 
retired   Iroiii   the    President's  case,  it  was  pulilished   it 


newspapers  hostda  to  the  President  that  Judge  Black,  sec- 
ing  that  the  President's  case  w  as  desoerate,  he  had  with- 
drawn froni  it  in  disgust;  and  tlie  very  highest  profes- 
sional  dutydeyoh-ed  upon  me.  -vhen  thi-  imputation  was 
contained  in  the  address  of  the  honorable  manager  and 
alluded  to  in  the  connection  in  whieli  it  was.  to  vindicaio 
tlie.Pre^sident  of  the  United  States  from  the  asn".?don9 
wbica  fiad  fjcen  made  upon  him,  and  it  was  for  that  rea- 
son, .and  for  no  other,  aud  not  witu  anv  desire  to  mnko 
anv  assaults  upon  the  manager,  and  while  I  treated  thou 
with  civility,  with  kindness,  and,  as  I  think,  with  very 
greatforbearance.  the  honorable  gentleman  has  made  iui- 
-itations  upon  me  f,  ,iav  which  I  hurl  back  with  scurn, 
as  imdeservcd  imputations.  ' 

1  lie, .ted  him  \,  ith  courtesy  and  kindness,  and  ho  has 
rewarded  me  With  outrage  in  the  presence  of  thcAme  i- 
can  benate,  and  it  will  be  for  vou.  Senators,  to  jud-d 
-vhose  demeanor  has  been  proper,  that  of  the  hcnorai  lo 
manager,    who    foully  and    falselv    makes    insinuation* 


"k?,?  f;  *'"•  A  ";'  "''■  ''■"''■  V'  '"=''^'''  it-    Let  him  luake  it 
ihen  here  if  he  desues  to  make  it. 

sei^  to  o'rder''^"^^'  "'  ""*  ''^''"^  '^°^''  *°^  '^''"'^'*  '^"^  '"""" 
-Mr.  -NELSON— Mr.  Chief  Justice  and  Senators:-!  win 
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thi?-.— When  I  made  the  stateinent  which  I  did  eiibiiiit  to 
tlie  Senate,  I  made  it  with  a  I'liU  knowlediie,  a?  I  believed. 
Of  wliat  I  was  doing.  It  may  he  pdssilile  tliat  I  may  have 
committed  an  error,  as  to  the  date  of  tlie  yavier  «  hieli  was 
Signed  by  MesiTn.  l^ogau  and  the  otlier  luauagers.  It  may 
be  po.^sihle  1  took  it  for  granted  th.it  it  liore  the  tame  date 
that  it  was  ,=igned,  on  tlie  ^ame  day,  th.'  9th  of  Mareh, 
that  was  menti(ined  hy  the  houorahlo  gentleman ;  but  that 
is  an  immaterial  error,  if  it  be  one. 

I  hail  tlie  l.'tter  in  mv  possession  nn  the  day  I  addressed 
you,  and  if  tho  gentleman  had  seen  tit  to  denv  any  state- 
jnent  i-'intaiiu-d  in  those  letters  on  that  dav,  1  had  them 
liere  ready  to  read  to  the  Senate.  I  had  no  expectation 
tliat  this  -ubject  would  be  called  up  to-day,  until  the  honor- 
itble  trentlenian  told  me  during  your  adionrnment  of  a  few 
niinutes.  I  have  sent  for  the  letters.  1  was  fearful,  how- 
ever, that  they  would  not  he  here  in  time  to  read  them 
now,  and  if  it  becomes  necessary,  I  .-hall  ask  leave  to  read 
(hem  to-morrow,  before  my  associate  resumes  his  argu- 
ment. 

1  sh.all  ask  leave  of  the  Sen.ate,  as  this  topic  is  introduced 
by  tile  gentleman  in  terms  of  censure  of  me,  to  all.nv  nie 
to  read  thise  letters.  Why  did  I  iiifrMdaee  tho-e  letters 
here  at  all  in  vindicati"!!  of  the  impi'tati-  n  that  was 
niadf  MSainst  Jiidg''  lUaek?  It  ^VMS  for  the  purpose  of 
ehl^v  i.ig  that  the  I'residrut  of  the  Uiiit.d  St.ites  had  been 
placed  iu  a  dilcnnmn  such  as  no  man  mid  i'  :ic.iis;(tiioi  liaa 
ever  been  placed  in  hefMi-c,  the  piup  ■  "■.  -hii  .  i'l;;  tliat  so 
far  as  ihat  correspondence  is  C'lneiiiirii,  it  i\..<  a  iMires- 
pondence  which  arose  after  the  artitl  uf  iioiieaehmeiit 
liad  been  agreed  upon,  aud  puhlislied  after  they  had  been 
referred  to  the  Senate. 

It  was  lor  that  p'irpose  that  I  introduced  the  corres- 
pondence, and  it  h.as  e.Kcited,  and  aivakeaed.  and  aroused 
the  aftiaition  cdtlii-  whole  nation,  thit  the  couu.-el  for  the 
I'resid  -nt  of  the  luited  States  sho  Id  abandon  his  cause, 
and  that  the  true  ^ecrc■t  i>f  that  ahandomneut  has  not 
pro'.\u  out  of  any  iiLsult  that  the  President  of  Ihs  l.'nited 
States  rendered  to  the  conn-cl.  out  of  any  injury  that  he 
did  to  him,  but  out  of  the  fact  that  a  claim  was  pressed. 
A^  I  believe  stronger  than  I  did  the  other  d.^.v-,  and  I 
will  answer  for  it  here  or  anv\i  here  else,  I  believe  that 
judge  Pdack  acted  improperly  under  the  eireuiiistances, 
in  ^^ithdrawing  his  services  from  the  President  of  the 
United  States.  Here  is  this  accusati'in  pre^iiited  against 
him.  and  here  is  this  astonishing  claim  presented  to  him, 
signed  by  four  of  the  managers  of  thijiiupeaehment;  pre- 
sented at  an  extraordinary  period  I'f  time ;  presented 
wlien  this  impeaehment  ivas  hanging  over  him;  and 
I  maintain  that  I  had  a  right— that  it  was  my  boundeu 
dntv  to  vindicate— 

-Mr.  liU  I'LCU— Hoes  the  gentleman  know  what  he  is 
saving— tluit  a  claim  was  signed  bv  the  managers? 

Jlr..\Ei,<OX—l  meant  to  say  letter,  not  claim.  I  rnav 
have  used  some  word  that  I  did  not  intend  to  use.  What 
1  meant  to  sav  is  this:— That  a  letter  was  iu  the  first  in- 
stance signed  by  the  honorable  manager.  General  Butler; 
tli:it  there  was  an  indorsement  of  that  letter  by  three 
other  members  of  the  House  of  Representatives,  who  are 
manatrers  in  this  case ;  that  this  letter  and  the  indor.sement 
of  it  h.id  relation  to  the  Alta  Vela  claim  ;  that  tlia  subject 
i\  as  Ijrouglit  to  the  consideration  of  the  President  of  the 
I'nited  States  pending  this  impeachment,  and  that 
whether  the  1 'tter  was  signed  on  the  9th  of  March,  or  at  a 
later  period,  is  wholly  immaterial.  It  was  signed  after 
this  impeacliment  proceedimr  uas  commenc-d,  aud  .Indge 
I'.lack  eudea'ored  to  get  th."  attention  of  the  Pie  idont  to 
th.-  ci  dm,  and  to  have  him  decide  uioii  it.  as  I  am  nou  in- 
formed and  believe,  though  I  have  no  written  evidence  of 
that  fact,  to  decide  this  claim,  anil  urged  it  upon  him  after 
this  impeacliment  commenced,  .ind  afti-r  .Judsie  Black  had 
met  Some  of  the  other  counsel,  not  my.self,  in  the  council 
chamber  of  the  P.esident. 

I  was  not  present  at  that  time,  hut  I  have  it  from  the 
lips  of  the  President,  and  I  believe  it  to  be  true,  that  Judge 
Bl.ick  urged  upr.n  him  the  decision  of  this  claim,  aud  his 
aiis.ver  was.  that  he  did  not  think  it  a  proper  time  for 
liim  to  act  up'in  the  claim,  because  Congress  was  in  ses- 
sion, and  asked  if  it  was  right  and  protier  for  a  vessel  to 
be  sent  down  there  for  anvact  of  public  hostilitv?  The 
President  of  the  United  States  answered  Judge  Black,  as 
I  am  informed  and  believe,  by  telling  him  that  ( .'ongress 
was  iu  session,  aud  by  asking  him  to  call  upou  «Jougress  to 
pjissanv  law  that  might  be  nece  s.U'V. 
General  BUTUEIi  made  a  remark  inaudible  to  the  gal- 

'c'-V-  .  .  ,     ., 

Mr.  NELSON— If  the  gentleman  tlunks  I  am  carrying 
the  matter  too  far,  I  will  relieve  him  bv  saying  I  have  said 
as  nuicli  as  I  de-ire  to  say  ;  I  "  ill  ask  permis.-ion,  when  I 
receive  those  letters,  to  read  them. 

Senator  KU.M  INDS  theu  arose  and  asked  that  the  rules 
be  enforced,  saving  that  the  discus-ssou  .'as  out  ol  order. 

-Mr.  LOGAN-^iMr.  President,  I  would  like  toeayone 
word. 

Chief  Justice—If  there  is  no  objection  the  gentleman  can 
proceed.  ,  ^     . 

Mr  LOO.W— I  merelv  wi-li  to  correct  the  statement  of 
(he  conns.  1  f.rtlie  respondent,  bv  saying  that  he  is  mis- 
taken ab.Ht  this  lett.T  hiving  been  --igued,  after  any  of 
the  impea-liiiieut  iiroeee.iiucrs  had  been  commenced,  by 
(Tciieral  Itiitler  "V  iiivmIi'.  I  know  well  when  I  signed. 
1  hope  the  seutleiuau  n  ill  make  the  coireetion. 

Mr  NELSON. -1  will  sav  w  itii  i:re:it  idea-ore  that  I  had 
no  design  to  misreiireseiit  .aiiv  gentle. iiaa  e.iiieenied  in  the 
ca'C.  Ill  order  th.it  the  m  itter  ui.iy  Ije  deeid.-d.  1  may  have 
fallen  into  an  error,  but  my  undersian  ling  was  that  it  was 
alter  the  proceedings  ^vere  coniineneed,  but  to  obviate  all 
dirlicultv  1  will  produce  the  letter.  No  matter  "  he'her  I 
am  mi  taken  or  not,  I  will  biing  if  in  tainiess  to  the  Senate. 
That  ii  all  the  geutlemau  can  ask,  I  am  sure. 


Speech  of  Mr.  Evarts. 

Mr.  EVARTS  then  spoke  as  follows  :— 
Mr.  Chief  Justice  and  Senators ;— I  am  pure  that  no  con- 
scientious man  would  wish  to  take  anv  part  in  the  solemn 
transactions  which  engage  our  attention  to-dav,  iinlesa 
held  to  it  by  something  not  inconsistent  with  his  oblii'atioa 
of  duty.  Even  if  we  were  at  liberty  to  contine  ours  dici- 
tudes  within  the  horizon  of  politics;  even  if  the  interests 
of  the  country  and  of  the  party  iu  power,  duty  to  the 
country  and  duty  to  the  party  iu  power,  as  is  sometimea 
the  case,  and  as  public  men  very  easily  persuade  them- 
selve-"  is  or  maybe  the  case  in  any  jnucture,  were  com- 
mensurate and  equivalent,  who  will  provide  a  chart  or 
compass  for  tlie  wide,  uncertain  sea  which  lies  before  ua 
in  the  immediate  future? 

Who  shall  determine  the  cnrrenta  which  sh.all  follow 
froiii  the  event  of  this  stupendous  political  controversy? 
Who  measure  the  force  aud  who  assume  to  couli'ol  the 
storm?  But  if  we  enlarge  the  scope  of  our  responsibilitiea 
and  of  our  vision,  and  take  in  the  great  subjects  that  have 
been  constautly  pies  ing  on  our  mind,  who  is  there  so  sa- 
gacious in  liuman  aifairs,  who  so  contident  of  his  capacitv, 
\yho  so  circumspect  uf  treading  among  grave  rosponsiidli- 
ties,  and  :  o  assured  of  his  circumspection,  who  so  bold  in 
his  forecast  of  the  future,  aud  so  approved  in  his  judg- 
ment, as  to  see  clearly  tlie  end  of  this  gr"at  cimtest? 

Let  us  be  sore  then  that  no  man  shall  he  here  as  a  volun- 
teer, or  shall  lift  his  linger  to  jostle  the  stiiigi;lers  in  tlio 
contest  between  the  great  forces  of  our  government,  of 
vhieh  contest  wu  are  witnes.ses,  in  which  we  take  part, 
and  whieh  we.  in  our  several  vocations,  are  to  assi-t  in 
delermii.iag  of  the  absnlute  and  complete  obligation  ^^  hich 
convenes  the  (.'liief  Justice  of  the  United  States  and  the 
Sen.iti. rs  in  the  court,  for  the  trial  of  this  impeaehment. 
Of  its  authentic  derivation  from  the  Constitution  ttiere  can 
be  nodmibt ;  so  too  of  the  authoritv  of  the  houoralile  iiiaua- 
gi'is  and  their  presence,  and  the  attendance  of  the  Uomso 
of  Uepresentatives  itself,  in  aid  of  their  argument  and  <ii 
their  appeal. 

There  is  little  doubt  the  President  of  the  United  St.atea 
is  here  in  submission  to  the  same  Constitution,  and  iu  obe- 
dience to  it,  .and  in  obedience  to  the  duty  which  he  owes 
by  the  obligations  which  he  has  assumed  to  preserve,  pro- 
tect and  defend  the  Constitution.  The  right  of  the  Presi- 
dint  to  appear  by  counsel  of  his  choice,  makes  it  as  clear 
under  the  obligations  of  a  member  of  the  profession,  and 
under  the  duty  of  a  citizen  of  a  free  State,  who  has  sworn 
fidelity  to  the  Constitution  and  the  laws,  that  he  shall  at- 
tend upon  his  def(!nse. 

N  o  man  can  be  familiar  with  the  course  of  the  struggle 
of  law  and  liberti'  in  the  world,  without  knowing  th.it 
the  defense  of  the  accused  becomes  the  trial  of  the  Con- 
stitution,  and  tlie  protection  of  the  coiuinon  safety.  It  is 
neither  by  a  careless  nor  capricious  distribution  of 
services  to  the  State,  that  divides  them  among  thoso 
who  manage  political  candidacies,  among  those  who  de- 
fend the  accused,  and  among  those  who,  in  the  Senate, 
determine  the  grave  issues  ot  peace  and  war.  and  all  the 
business  of  the  State.  It  is  from  facts  and  iu^tauces  th  it 
Iieople  are  taught  their  constitution  and  the  law,  and  it  is 
by  facts  aud  instances,  that  these  laws  and  constitutions 
are  upheld  and  improved. 

(.Jonstitutions  are  framed  l.awB,  established  institutions 
built  up,  and  the  process  of  society  goes  on,  until  at  length 
bv  some  opposing,  some  competing,  some  contending  tuices 
in  the  Stites,  an  iudividn.il  is  brouijht  to  a  point  of  colli- 
sion, and  the  clouds,  surcharged  \vith  the  great  forces  of 
public  u  elfare,  burst  over  his  head.  It  is  tiien  that  he  who 
detend-  the  aeensed,  in  the  language  of  Cicero,  and  in  open 
reciipnitiiin  of  the  frei|iient  instances  in  Eni;li  h  and 
Ameri.aii  histery.  is  held  to  a  distinguished  public  duty. 
As  this  diitv  lias'broui;ht  us  all  here  to  this  august  pro' e- 
dure,  and  lias  assigned  to  each  his  uart  in  it,  so  through  .11 
its  responsibilities  to  the  end  we  must  surrender  ourselves 
to  its  guidance. 

The  constitutional  procedure  of  impeachment,  in  our 
history  as  a  nation,  has  really  vouched  none  of  the  grave 
interests  th.at  are  involved  iii  the  present  trial.  Starting 
from  the  Krst  occasion  in  whieh  it  was  moved,  beiig 
against  a  member  of  the^ienate,  it  decided  nothing  import- 
ant, politieallv  or  judiidallv,  e.xcept  tli.it  a  member  of  thii 
body  was  net  an  ollieer  under  the  I'nited  States.  The  ue.vt 
trial,  ag.iiust  Judge  Pickering,  partook  of  no  i|ualines  e'C- 
cept  ef  persi.nal  deliui(Uency  or  misfortune,  and  its  result 
gave  lis  nothing  to  lie  proud  of,  and  gave  to  the  constitu- 
tional law  no  ]Meeedent,  e.xeept  that  an  insaue  man  imiy 
be  eonviefj'd  of  crime  nv  a  partv  vote. 

In  the  last  trial,  of  .liidge  Iliimphre.va,  there  was  no  d<^ 
fiuise,  aud  the  m.atters  of  aecusation  were  so  plaiu  and 
clear  that  it  was  understood  by  the  accused  and  the  accu- 
sers and  the  court  to  bo  a  mere  formality.  That  leaves  ua 
no  trials  of  interest  except  those  of  Judge  Chase  aud  Judge 
Peck. 

.Neither  of  those  ever  went  beyond  the  gravity  of  a  for- 
mal .uid  s.demn  aceusatinii  ef  men  helding  di-uiilied,  v:v. 
luahle.  .niiuent  public  jiidieial  trust.s,  and  their  dctermi- 
nali.iu  in  fivor  of  the  aeeiised  leaving  nothing  to  be  ill. is- 
trated  by  their  trials  except  that  even  when  the  matter  in 
imputation  and  iiuder  investigation  is  a  personal  fault,  and 
niiseoudnctin  otlice,  politics  will  force  themselves  into  the 
revolt. 

What  is  the  question  here?  AVh.v,  Mr.  Chief  Justice 
and  Senators,  all  the  politiial  power  of  the  United  Stated 
of  .\mericais  here;  the  llou.se  of  Hcpresentatives  is  hero 
as  ail  aecu-er;  the  President  of  the  I  iiited  Sta'es  is  hero 
as  the  accused,  aud  the  Senate  of  the  United  Sl.it.-sia  hero 
iw  the  court  to  trv  him.  presided  ov,-r  by  the  Cliief  Justice, 
under  a  special  couetitutioual  provision.  Ihe-e  powi-r.-  of 
our  govcrniueut  arc  not  hero  for  concord  of  action  iu  any 
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nf  thp  duties  as'iened  to  the  corf-rnment  in  the  conduct  of  |  the  power  of  the  Constitntion  m  protection  of  the  citizen* 
Uie'iff'iirs  of  the  nation,  but  th.n- fiiv  here  in  a  etnipglo  cut  by  the  sharp  edge  ot  a  Congreseional  enactment,  and* 
and'co'nteH  a=  to  which  one  of  them  shall  be  mads  to  bu«-,   i  in  its  breast,  carries  awav  from  the  judgment  the  Constfc 


andconte^....  .«  ,      .  .       ^, 

by  virtue  of  constitutional  authority,  to  the  oth- 

Crime  and  violence  have  put  portion?  of  our  political 
gnv.rnment  at  some  disadvantage ;  the  crime  and  violence 
of  tile  Rcl.ellion  has  deprived  this  House  of  Kepre.-^enta- 
tivc- and  this  Senate  of  the  full  attendance  of  niembeis, 
whieh  will  make  up  the  body,  under  the  C>n^^titution  of 
the  ruitod  States,  when  it  shall  have  been  fully  re-estal)- 
li^hed  over  the  whole  country  :  the  crime  of  violence  and 
of  assassination  has  put  the  Executive  oftice  in  the  last 
Btage  of  constitutional  authority:  there  is  no  ccnstitution- 
allv-elected  successor  of  the  President  of  the  I  nited  .^tat.-s ; 
and  vou  have  now  before  von  a  matter  I  shall  call  i'our  at- 
tention to.  not  intending  to  oxliibit  here  the  discnssion  of 
coustitutional  views  and  doctrines,  but  simply  the  result 
to  the  government  and  the  country  which  must  follow  trom 
yonr  iuds-'mcnt.  tt   -.    •.  ^.  i        r 

If  vou  shall  acquit  the  President  of  the  United  States  of 
his  accusation,  all  tnings  will  be  as  thev  were  before ;  the 
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House  of  Representatves  will  retire  to  discharge  its  u_sua 
duties  in  legislation,  and  vou  will  re-uam  to  act  with  it  u 
thnse  duties,  and  to  divide  with  the  President  the  oihe 
assrciate  duties  of  an  executive  ch.aracter  which  the  Con- 
Btit':tion  has  confided  to  von. 

Tlie  President,  if  freed  from  this  accusation,  will  occupy 
through  the  constitutional  term  his  place  of  authority, 
and,  whati-ver  course  of  politics  may  follow,  the  g 'Veru- 
niiuit  and  its  Constitution  will  have  received  no  shock ; 
but  if  the  President  should  he  condemned,  and  if  by  the 
autliority  of  the  Constituti'  n  necessary  to  be  exercised  en 
condemnation,  he  skall  be  reuioved  from  oihcc.  tliere  will 
be  no  President  of  the  United  States,  for  that  name  .and 
title  is  conceded  bv  the  Constituti. )n  to  no  man  who  has 
not  received  the  suffrage  of  the  people  for  the  pniuarv 
and  alternative  gift  of  that  oflice.  ,    ,        ~  .„ 

A  new  thing  will  occur,  tlie  dutic  of  the  office  will 
fittaeh  to  some  other  ollicer,  and  be  discharged  by  him 
thrnugh  the  term  which  belongs  to  the  tirst  ollicer. 

The  presiding  officer  of  the  Senate  will  have  to  add  to 
the  office,  conferred  on  him  hv  the  Senate,  the  pertorm- 
anee  of  the  duties  of  President  of  the  United  States,  ana 
and  'vhatever  there  mav  be  in  the  C'-urse  of  public  affairs, 
it  will  result  from  the  anomalous  situation  which  is  in- 
volved in  tlie  determination  of  this  case ;  and  therefore 
you  have  directly  proposed  to  vou,  as  a  necessary  result  of 
one  determination,  this  novelty  in  our  Constitution. 

A  great  nation,  whose  whole  form  of  government,  wh«?c 
whole  scheme  and  theory  of  politics  rests  upon  the  suiira- 
ges  of  the  people,  will  be  without  a  President,  and  the 
otiice  sequestered  will  be  discharged  by  a  member  of  the 
body  whose  judgment  has  sequestered  it.  I  need  not 
direct  vour  attention— long  since  called  to  it,  doubtless, 
and  made  more  familiar,  by  your  reflections,  to  you  than 
it  is  to  me— to  the  results  that  will  toUow  from  the  exer- 
cise of  these  duties,  and  you  will  see  at  once  that  the  situa- 
tion, from  eircumst.ances  for  which  no  man  is  responsible, 
is  such  as  to  bring  into  the  gravest  possible  consequences 
the  act  which  you  are  to  perforin.  ,  , 

If  the  President  of  the  United  States,  elected  bv  the 
people,  and  having  standing  behind  him  the  second  o  1icer 
of  the  people's  choice,  were  on  trial,  no  such  disturbance 
or  confusion  of  constitutional  duties,  and  no  such  shock 
npon  the  feelings  and  traditions  of  the  people  would  affect 
us,  but  as  I  have  s  lid,  crime  and  violence,  for  which  none 
of  the  agents  of  the  government  are  responsible,  have 
IffO'ight  us  to  this  situation. 

Now  it  would  seem  that  as  this  trial  brings  the  legisla- 
tive power  of  the  government,  confronted  with  the  execu- 
tive authoritv,  and  its  res'ilt  is  to  deprive  the  nation  of  a 
President  of  "the  United  States,  and  to  place  the  office  in'the 
Senate,  it  is  a  trial  of  the  Constitution  over  the  head  and  in 
tlie  person  of  the  Chief  Magistrate  who  now  tills  the  great 
crffice.  The  forces  of  this  contest  are  gathered  and  this  is 
the  trial  of  the  Constitution,  and  neither  the  dignity  of 
the  great  otiice  which  he  holds,  noi-  any  p  rsoual 
intere-st  that  may  be  felt  in  ono  so  high  in  etati  on, 
nor  the  great  name  and  force  of  this  exercise,  the 
tlie  House  of  Representatives  speaking  for  all  the  peupie 
of  the  United  Sttites.  nor  the  august  composition  of  this 
tribunal,  which  brings  together  the  Chief  Justice  of  the 
great  court  of  the  country  and  the  Senators  who  have 
States  for  their  constituents— which  recalls  to  us  the  com- 
bined splendors  of  Roman  and  Eualish  jurisprudence  and 
power— not  even  this  spectael'  tonus  any  important  part 
of  the  watchful  solicitude  with  which  the  people  of  the 
Ci)intr3"  are  gazing  on  this  pruceduie. 

■;  he  sober  thought  of  the  pc^ople  ut  the  country  is  never 
affected  by  pageant,  when  thev  cover  real  issues  and  inter- 
est; the  iH'iiple  are  thinkin:?  on  far  greater  things  than 
the^e.  Why.  Mr.  Chief  .Justice,  it  is  but  a  few  days  since 
t.i-  great  tribunal  in  which  vou  habitually  preside,  where 
til  law  f  pe>ik3  "  ith  authority  for  the  wh.>le  L'nited  States, 
adi"uriu-d.  embracing  as  it  does,  the  great  provinces  of 
in',  ru.itioual  law,  the  great  resp  nsibility  of  judging  be- 
twe.  n  the  States  and  the  General  lioverumcnt,  the  con- 
l;i  ting  interests  and  passions  bi'louging  to  our  composite 
BV  teui,  and  of  determinini;  the  limits  of  the  co-ordinate 
ti-anchesof  the  governuieut. 

"riiere  is  one  other  duty  assigned  to  it  in  which  the 
people  of  the  country  feel  a  nearer  and  deeper  interest. 
It  is  as  the  guardians  of  the  Bill  of  Rights  ot  tlie  Consti- 
tution, as  the  watchful  protectors  of  the  liherties  of  the 
people  .against  the  encroachuienta  of  law  and  ioverumeut, 
that  tile  poopli'  1  >ok  to  the  Supreme  Court  with  the  great. 
C.-<t  honor  and  gioitest  aff.  ction.  That  court  ha  aug  before 
It  a  sulii''ct  touching  the  liberty  of  the  citi  .ens,  liuds  the 
hamsti'iaiid  of  ik  mideuvur  and  of  iu  enui'gy  to  iutci'potfo 


tution  and  law,  to  be  determined,  if  evi>r,  at  some  future 
time  and  under  some  happier  circumstances. 

Now,  in  reference  to  this  matter,  the  people  of  tl^ 
United  States  give  grave  attention.  They  exercise  theit 
supervision  of  the  conduct  of  all  their  agents,  of  whom, 
in  anv  form  and  in  any  capacity,  and  iu  any  majesty, 
thev  have  not  yet  learned  to  be  afraid.  The  peonle  of  this 
country  have  liad  nothing  in  their  experience  of  the  lasi 
six  vears  to  make  them  fear  anybody,  anybodVs  oppres- 
sion, anybody's  encroachment,  anybod3''8  ass-uilts,  any- 
body's violence,  an.vbody's  war.  Masters  of  this  countrys, 
and  masters  of  everv  .asent  and  agency  in  it,  tlp'v  bow  tj> 
notliiug  but  the  Constitution,  and  they  honor  every  publm 
servant  who  b-iws  to  the  Constitution. 

At  the  same  time,  bv  the  action  of  the  same  CongrcFik 
the  people  see  the  President  of  the  United  States  broughi 
as  a  criuiinal  to  your  bar,  accused  by  one  branch  of  Coik 
grese,  to  be  tried  by  the  other ;  his  oflice,  as  I  ha\  e  said,  * 
be  iut  in  couiniistion,  and  an  election  ordered.  Now,  h« 
f.  catlv  mistakes  w  ho  supposes  that  the  attachment  of  tire 
people  of  the  United  States  to  the  office  of  Pri'sident.  and 
tl;e  Croat  name  .and  gower  which  represents  them  in  thi  i» 
collective  cap.acity,  m  their  united  power  and  in  theft 
combined  interests,  is  less  than  their  attachment  to  any  o* 
the  other  departments  of  this  government. 

The  President  is,  iu  the  honor  and  in  the  custom  of  tllB 
the  people  of  the  United  States,  the  Magistrate:  the 
authoritv  for  which,  they  have  that  homage,  t!  at  ro^ 
spect  which  belongs  to  the  el -ctive  office.  His  oath  of 
ofKce  is  as  familiar  to  the  people  in  this  country  as  it  is  tb 
you,  for  they  have  heard  it  during  the  perilous  period  of 
the  war  from  the  lips  which  thev  revered ;  and  they  ha^ 
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seen  its  immense  power  under  the  resources  of  this  Co» 
atitution,  and  supported  bv  their  fidelity  to  maintain  thB 
contest  of  this  government  against  all  our  foes  to  suataUl 
the  Constitution  and  laws. 

It  has  been  spoken  of  here  as  if  the  President's  oath  waB 
the  oath  to  discharge  faithfully  the  duties  of  his  office,  and 
as  if  the  principal  duty  of  the  oflice  was  to  exec:.te  the 
laws  of  Congress;  but  that  is  not  the  President's  oath. 
That  portion  of  it,  that  is  the  common  oath  of  every bo47 
in  autriorify,  is  to  discharae  the  duties  of  his  office:  but  tl^ 
peculiar  oath  of  the  President,  the  oath  of  the  Constitution 
is  in  the  larger  portion  of  it  wliieh  makes  him  the  8wo:"ft 
preserver,  protector  and  defender  of  the  Coustiti* 
Hon  itself— that  is  an  office  aud  that  is  an  oatB 
which  the  people  of  ttie  United  States  have  intrusted 
to  and  exacted  from  no  other  public  servant  thaB 
the  I^resident  of  the  United  State-s,  aud  when  they 
conferred  that  power  and  exacted  that  duty ;  they  iindc^ 
stood  its  tremendous  responsibility,  the  tremend  j  is  opptv 
sitiou  which  it  might  encounter,  and  they  und<r'tood 
their  dutv.  implied  in  the  snti'rage  which  had  couferred 
the  authoritv  and  exacted  the  obligation  to  maintain  hiit> 
in  it  as  against  forci^'n  aggression,  as  against  domestffl 
violence,  as  against  encroachments  from  wliatever  qua»- 
ter,  under  the  guise  of  Congress  or  under  whatever  autho- 
rity npon  the  true  vigor  of  the  Constitution. 

President  Lincoln's  solemn  declaration,  on  which  T» 
gained  strength  for  himself,  and  by  which  he  gave  strengtB 
to  the  people,  "I  have  a  solemn  vow  registered  in  Ueavctt 
that  I  will  jireserve,  protect  and  defend  the  Constitutioa 
of  the  United  States,"  carried  him  aud  earned  the  peopU 
fc  flowing  him  through  the  struggles,  the  changes,  the  vici* 
situdcs  of  tlie  liebelliuu,  and  that  vow  as  a  legend  noir 
adorns  the  halls  of  legislation  in  more  than  one  State  ol 
the  Union.  . ,     , 

This  oath  of  the  President,  this  dutv  of  the  Presideni 
the  people  of  this  country  d  >  not  in  the  least  regard  as  peB- 
sonal  to  him  :  but  it  is  aii  oath  and  a  duty  assumed  and  t» 
be  performed  as  their  representative  in  their  interests  ana 
for  their  honor,,aud  thev  have  determined,  aud  will  a^ 
here  to  their  determination,  th.at  that  oath  shall  not  Ijg 
taken  in  vain.  Thev  understand  that  the  literal  nhras^ 
"to  the  be.-t  of  mv  abilitv,"  which  is  the  modest  form  in 
which  the  President's  obligation  is  assunied,  means  nol 
onlv  the  abilitv  of  the  President,  but  the  abilitv  ot  tho 
country;  aud  most  magniticeutiv  have  the  people  brougUI 
out  its  recourse  iu  aid  of  that  oath  of  President  Lincoln'^ 
And  so,  when  tlie  sliock  comes,  not  iu  the  form  of  violenc^ 
of  war,  of  rebelliiin,  but  of  a  struggle  between  foes  of  thij 
government  in  relation  to  constitutional  authoritv,  tljO 
people  of  the  United  States  regard  the  President  .as  bound 
to  the  special  fidelity  of  watching  that  all  departments  of 
thisgovernment  obey  the  Constitution,  as  well  aathathd 
obeys  it  himself.  .  ,    — . 

It  gives  him  no  assumption  of  authoritv  beyond  tne 
laws  and  the  (.lonstitution;  but  all  the  authority  and  all 
the  resources  of  the  laws  and  of  the  Constitution  a«« 
open  to  him.  and  thev  will  -ee  to  it  that  he.  t-ie  Prc»i. 
dent  of  the  United  States,  whoever  he  mav  be,  in  rclatlMi 
to  the  oflice  and  its  duties,  shall  not  ta'ice  this  oath  iu  vain, 
if  they  have  tlio  power  to  maintain  him  in  its  perform- 
ance. That,  indeed,  the  Constitution  is  above  him,  as  ,U 
is  above  :ill  of  the  sei  v.ants  of  the  people;  as  it  is  ahove 
the  neople  themselves,  until  their  sovereignty  shall  change 
it  thev  do  not  dnibt,  and  thus  all  their  servants,  the  Pr* 
sident,  the  Concrcrs.  and  whoever  they  may  Ije,  are 
watched  bv  the  i>cople  of  the  United  State',  in  nqation  to 
the  limitation  of  the  Constitution.  Not  disputing  the  regtv 
laiity,  the  complete  authenticity  the  adeuuatc  authority  <g 
this  "entire  procedure  of  accusation,  through  trial  ana 
doo-u  to  senteuce.  the  people  yet  claim  the  right  to  aee 
and  to  kuov  that  it  is  duty  to  the  Con-tifution.  ob.-eTvod 
and  foil  oved  throughout,  which  iu'mii  ciic  result,  wiuSf 
over  U  may  ho. 
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Thus  satisfied,  they  adhere  to  the  Constitution,  and 
they  have  no  purpose  to  change  it.  They  are  converts  to 
no  theories  of  Congressional  omnipotence;  understand 
none  of  the  nonsense  of  the  Constitution  being  superior  to 
tlie  laws,  except  that  the  laws  niust  be  obeyed  under  the 
Constitution.  Thev  know  their  government  and  they 
mean  to  maintain  it.  And  when  they  hear  that  this  tre- 
mendous enginery  of  impeachment  and  trial  aud  tlireat- 
etied  conviction  or  sentence,  "If  the  laws  and  facts  will 
justifvit,"  has  been  brought  into  play,  that  that  power 
whicti  has  Iain  in  the  Constitution,  like  a  sword  in  a 
slieath,  ia  now  drawn. 

They  wish  to  know  what  the  crime  is  that  the  President 
is  accused  of.  They  understand  that  treason  aud  bribery 
are  made  ot1en?es ;  that  those  who  .are  guilty  of  tliein 
fiiould  be  brought  into  question  aud  deposed.  They  are 
readv  to  believe  that  there  maj-  be  other  great  crimes  and 
misdemeanors  touching  the  conduct  of  the  goverument 
and  the  welfare  of  the  State,  which  may  equally  fall 
within  the  juri.-diction  and  the  dutv.  but  they  wish  to 
know  whnt  the  crimes  are.  They  «  ish  to  know  whether 
the  President  has  betr.ayed  our  liberties  or  our  possessions 
to  a  foreign  State.  They  wish  to  know  whether  he  has 
delivered  up  a  fortress  or  surrendered  a  State.  They  wish  to 
know  wbetlier  he  has  made  merchandise  ot  the  public  trust 
or  turned  authority  to  private  gain,  and  wh.-n  iuformed 
that  none  of  these  things  are  charged  or  even  declaimed 
about,  they  vet  seek  fiu'ther  information,  and  they  are 
told  that  he  has  removed  a  member  of  his  Cabinet.  .Now, 
the  people  of  this  country  are  so  faniili:ir  with  the  re- 
moval of  members  of  the  Cabinet,  and  of  all  other  persons 
in  authority,  that  that  mere  statement  does  not  strike 
thorn  as  a  gVave  olfense,  needing  the  interposition  of  this 
special  jurisdiction.  Kemov.al  from  office  is  not  with  the 
people,  and  especially  those  engaged  in  politics,  a  terror  or 
ftiiisagrecable  subject. 

Indeed,  it  may  be  said  that  it  makes  a  great  part  of  the 
political  forces  of  the  co;mtrv ;  that  removal  from  oflice  is 
a  thing  in  the  Constitution  and  in  the  habit  of  its  adminis- 
tration.  I  remember  to  have  heard  it  said  that  an  old  lady 
oaice  summed  up  an  earnest  defense  of  the  seven  dogmas 
of  Calvinism  bv  saying  that  if  you  took  away  her  total  de- 
pravity you  took  away  all  her  religion.  (Laugliter.)  Aud 
there  are  a  good  many  people  in  this  country  of  \vhom  it 
may  be  said,  if  you  took  away  removal  from  olTice,  you 
took  away  all  their  politics.  (Laughter.)  So  that  on  th.at 
mere  statement  it  does  not  strike  them  cither  as  an  unpre- 
cedented occurrence  or  as  one  involving  no  great  danger 
to  the  State. 

Well,  but  how  comes  it  to  bo  a  crime?  they  inquire. 
Why.  Congress  passed  a  law.  for  the  first  time  in  the  his- 
tory of  the  government,  understood  to  control  this  re- 
moval from  office,  and  provided  that  if  the  President 
should  violate  it  it  should  be  a  crime,  or  rather  a  misde- 
meanor; and  that  now  he  has  removed,  or  undertaken  to 
remove  a  member  of  his  Cabinet,  aud  is  to  be  removed 
himself  for  that  cause.  He  undertook  to  make  an  ad  in- 
terim Secietary  of  War,  and  you  are  to  have  made  for 
you  an  ad  interim  President  in  consequence. 

Now,  that  seems  the  situation.  Was  the  Secretary  re- 
moved, they  inquire.  No,  ho  was  not  removed,  he  is  still 
Secretary,  still  in  the  possession  of  the  department.  Was 
force  used,  w.as  violence  meditated,  attempted,  or  applied? 
No,  it  was  all  on  paper,  and  all  went  no  further  than  mak- 
ing the  official  attitude  out  of  which  a  judgnientof  the 
Supreme  Court  could  be  got,  and  here  Congress  interrupt- 
ing again,  this  great  authority  of  the  goverument  is  inter- 
posed the  procedure  of  trial  and  impeachment  of  the  Pre- 
sident to  settle  b3'  its  own  authority  this  question  between 
it  and  the  Executive.  The  people  see  aud  the  people  feel 
that  under  this  attitude  of  Congress  there  seems  to  be  a 
claim  of  right  to  the  e.xerciae  of  what  is  supposed  to  be  a 
duty  to  prevent  the  Supreme  Court  of  the  United 
States  from  interposing  the  severe  judgment  in  the 
coUi.-ions  of  the  government  and  of  the  laws  atlect- 
ing  either  the  framework  of  the  government  or  the  liber- 
tiij  ot  the  citizen,  and  they  are  not  slow  to  understand, 
x\  ithoiit  the  aid  of  the  arguments  of  the  honorable  mana- 
gers, that  it  is  a  question  between  the  omnipotence  of 
C.mgress  and  the  supremacy  of  the  Constitution  of  the 
United  States.  That  is  an  issue  on  which  the  people 
have  no  doul)t.  From  the  beginning  of  their  liberties  they 
have  had  liad  a  clear  opinion  that  tyranny  w.as  as  likely 
to  be  exercised  bv  the  Parliament  as  by  the  King  or  any- 
body cIbo.  The  lionoraljle  managers  have  directed  your 
notice  to  the  prinf  iples  and  the  trials  of  the  American  lievo- 
lution  as  having  showsj  a  determination  to  overthrow 
the  tvrannv  of  the  king,  and  they  tuld  us  that  this  people 
will  hot  bend  their  necks  to  tho  usurpations  of  the  Presi- 
dent. The  people  will  not  bend  their  necks  to  the  usurpa- 
tiims  of  anybody.  Put  they  know  that  their  fithers  went 
to  war  against  the  tvranny  of  Parliament,  and  that,  under 
the  necessity  of  finally  securiug  their  liberties,  they  severed 
tlieir  connections  with  tho  mother  country.  If  any  honor- 
able member  of  either  house  will  peruse  the  work  in  the 
convention  which  framed  the  Constitution  of  the  Uuiird 
States,  he  will  discover  that,  of  all  the  powers  which  iniglit 
grow  up,  tlie  tyranny  of  Congress  w.as  more  provided 
ogainst  than  any  other  extravagance  which  the  workings 
ol  our  government  might  be  supposed  possible  to  produce. 
Uur  people,  then,  are  unwilling  that  our  government 
should  be  changed.  They  are  un\\illing  that  the  doctrine 
of  Congressional  supremacy  should  be  fixed.  They  are 
unwilling  that  any  department  shall  grow  too  strong  or 
eliall  claim  to  be  too  strong  for  tho  restraints  of  tho  Con- 
stitution. And  if  men  are  wise  they  will  attend  to  what 
was  sagaciously  said  by  an  English  statesman,  which,  if 
obeyed  in  F.rigland,  might  have  saved  great  political 
shocks,  and  wiiich  is  true  for  om'  guidance  aud  for  the 


adoption  by  our  people  now  as  it  was  then  for  the  people 
of  EnglMud.  Said  Lord  Hacon  to  Buckingham,  the  arbi- 
trarj-  minister  of  James  I. :— "So  far  as  it  may  l)e  iu  you. 
let  no  arbitrary  power  be  inaugurated.  1  ho  pc.iple  of 
this  kingdom  love  the  laws  thereof,  aud  nothing  will 
oblige  them  more  than  a  confidence  in  the  free  enjoyment 
of  them." 

What  tho  nobles  once  said  in  Parliament,  voln.miis  leges 
Ani/liamufnri,ifimi>rmfi(iin  the  hearts  of  all  the  peo- 
ple, and  iu  the  hands  of  all  the  people  of  this  country.  'l"he 
supreuiaey  of  the  Coustitution,  and  obedience  to  it.  are  im- 
printed. Whatever  progress  new  ideas  of  parliamentary 
government  in^-tead  of  executive  authority  dependent  on 
the  direct  sutl'rage  of  the  people,  may  have  m:ii!e  with 
prophets  aud  with  statesmen,  it  has  made  no  advanco 
whate\er  in  the  hearts  or  in  the  heads  of  the  people  of  this 
country 

Now.  I  know  there  are  a  good  many  people  who  believe 
that  a  written  Constitution  for  this  countrv,  as  for  every 
other  nation,  is  only  for  the  nascent  state,  aud  not  for  the 
prime  aud  vigor  of  manhood.  I  know  that  it  !■'  sni>ken  of 
as  swathing  band",  which  may  >\iiiport  and  stronjtiien  tiie 
punj' limbs  of  infanc\-,  but  wbicli  shauit-  aud  euriimber 
the  maturity  of  vigor.  This  I  kUMW,  and  in  either  Houic 
I  imagine  sentiments  of  that  kind  have  been  held  during 
the  debates  of  tho  past  two  Congresses. 

Put  that  is  not  the  feeling  or  judgment  of  the  people, 
and  thi*  is  in  their  eyes,  in  the  eyes  of  foreign  nations, 
and  in  the  eyes  of  the  enlightered  thinkers,  a  trial  of  ihe 
Constitution  not  merely  in  that  inferior  sense  of  a  deter- 
mination whether  its  powers  accorded  to  one  branch  or 
other  of  the  government  have  this  or  that  scope,  imnros- 
sion  and  force,  but  whether  a  government  of  a  written 
Constitution  can  maintain  itself  in  the  forces  prescriljed 
and  attributed  to  its  various  departments,  or  whether  the 
immense  pas^ions  of  a  ^vealthv  aud  powerful  and  populous 
nation  will  force  asunder  all  the  bonds  of  the  Constitution, 
aijd  whether  in  a  struggle  of  strength  and  wealth  the  natu- 
ral forces,  uncurbed  by  the  supreme  reason  fif  the  State, 
will  determine  the  success  of  one  and  the  subjection  of  the 
other. 

Now,  Senators,  let  us  sec  to  it  that  in  this  trial  and  in  this 
controversy,  that  we  understand  wha,,  is  its  extent  and 
what  is  to  be  determined.  Let  us  see  to  it  tliat  we  ulay 
our  p.art  as  it  should  be  played,  from  the  motives  and  in- 
terests which  should  control  statesmen  and  judges.  If  it 
be  that  the  guardian  of  liberty  is  at  last  to  loosen  her  zone, 
and  her  stern  monitor,  law,  debauched  aud  drunken  with 
that  new  wine  of  opinion  which  is  crushed  daily  from  ten 
thousand  presses  throughout  this  land,  is  to  ignore  its  guar- 
dianship, let  us  at  least  be  found  among  those  who,  with 
averted  eye  and  reverend  sten  backward,  seek  to  veil  'he 
shameless  rivalry,  aud  not  with  those  who  e.xult  and  jeer 
at  its  success. 

Let  us  so  act  as  th.at  what  we  do,  and  what  we  propose, 
and  what  we  wish,  ^hall  be  to  build  up  the  States,  to  give 
new  stability  to  the  forces  of  the  government,  and  curb  the 
rash  passions  of  the  people.  Thus  acting,  doubt  not  that 
the  result  shall  be  in  accord  with  those  high  aspirations, 
and  those  noble  impulses,  and  those  exalted  views.  And 
whether  or  no  tho  forces  of  this  go'crnmcut  shall  feel  the 
shock  of  this  special  jurisdiction,  in  obedience  to  law,  to 
evidence,  to  justice,  to  duty,  you  will  have  hnilt  up  the  go- 
vernment, amplified  its  authority,  and  taught  the  people 
renewed  homage  to  all  branches  of  it. 

And  this  brings  n.e,  M.-.  (^hii!f  .Tustice  .and  Senators,  to 
an  inquiry  as  to  a  theory  of  tliis  case,  which  wa-"  discussed 
with  empha~is,  with  force,  and  with  learning,  .rod  that  i-". 
whether  this  is  a  court?  I  must  admit  that  I  have  heard 
defenders  argue  that  they  were  coram  nun  _/!(/)(-<•,  before 
Bome'ody  who  was  not  a  judge,  but  I  never  yet  heard, 
until  now,  of  a  plaintiff  or  a  prosecutor  coming  in  and 
arguing  that  there  was  not  any  court,  that  this  case  was 
coram  wmjudicc. 

Nobody  is  wiser  than  the  intrepid  manager  who  as- 
sumed the  first  assault  on  this  court,  and  he  knew  the 
only  wav  he  could  prevent  his  case  from  being  turned  out 
of  court  was  to  turn  the  court  out  of  his  case.  (Laughter.) 
the  exDedieut  succe(  ds,  his  wisdom  may  be  justified,  I 
think,  aud  vet  it  u  ill  be  a  noveltv.  Now.  it's  said  there 
is  no  wold  in  the  ('"U-titiition  which  gives  the  sliirhtest 
coloring  to  tlie  i.bi  tliat  this  is  a  court.  e\ceut  tliat  in  this 
case  tile  Chief  Justice  must  preside.  So  that  the  Cliiet  .Jus- 
tice's gown  lis  the  oulv  shred  or  patch  of  justii-u  th.-.t 
there  is  within  these  halls.  Hut  it  is  only  aecideut-.llv- 
that  that  is  here,  owing  to  the  character  of  the  inculpated 
defender. 

This,  we  are  told,  is  a  Senate  to  hold  an  inque"t  of  ofhce 
on  .Vudrew  Johnsiiu.  But  we  have  not  olj-rrved  in  your 
rules  that  each  Senator  is  to  rise  iu  his  i^hi'i'.  iiud  say  :  — 
"Ullico  found,"  or  "otlice  not  found."  Probably  every 
Senator  does  not  expect  to  find  it.  [Lauglitor.l  \'><\r 
rules,  ^■our  Coustitutitm,  your  habit,  your  I'tiqu-tt-,  iill 
assume  that  ther..-  is  a  proced.ire  hero  of  jidicial  natur.-, 
and  we  found  out  finally  on  our  side  of  the  eontrover.sv 
that  it  was  so  much  of  a  court  at  least  that  you  could  not 
put  a  leading  question,  and  that  is  about  tiie  extreme 
exerci-'o  of  the  character  of  a  court  which  we  always  ha- 
bitually discover. 

Now  the  Coustitution,  as  has  b?on  pointed  out  to  vou, 
makes  this  a  court.  It  makes  this  a  trial,  and  it  a-signs  a 
judgment;  it  acciprds  a  iiowcr  of  punishment  to  its  proce- 
dure, and  it  provides  that  a  i  iry  iu  all  judicial  proceed- 
ings of  a  criminal  nature  shall  bo  necessary,  except  in  this 
court  and  under  this  form  of  procedure.  We  must  a-sume, 
then,  that  so  far  as  words  go.  it  is  a  court,  and  nothing  l)iit 
a  court.  Hut  it  is  a  uuestion,  as  the  honorable  manaeer 
say.',  of  aubitauco  and   not  of  form,  and  he  concedes  tUat 
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if  it  be  a  count,  roii  miiet  find  upon  evid'>nce  something  to 
Uinko  out  th'?  guilt  of  the  offender  to  ?ec-tire  a  judgment. 

Ho  argues  against  itf?  being  a  court,  not  Irom  anv  nice 
criticism  of  words,  but,  .is  he  exprcKseB  it,  for  the  i-nb- 
gtance.  He  ha«  endeavored  bv  manv  references,  and  by 
.an  interesting  and  learned  briof  ai  ponded  to  his  opening 
EPeeeh,  of  English  precedents  and  anthnriti.!s  to  show  that 
it  is  almost  anything  but  a  court.  But.  perhaps,  during  the 
hundreds  of  years  in  which  the  instrnment  of  inipeaclinient 
■was  used  as  a  political  engine,  if  von  look  only  to  the 
judgments  and  the  reasons  of  the  indgmcnts  vo'i  would 
not  think  it  was  reallv  a  verv  judicial  proccdiTig.  but  that 
through  all  Enslisb  liistory  it  was  a  proceeding  in  a  court 
controlled  by  the  rules  of  a  court,  as  a  coart  cannot  be 
doubted. 

Indeed,  as  we  all  know,  though  the  learned  manager  has 
not  in."ist(d  upon  it.  the  trial,  under  tlie  peculiar  procedure 
and  juri-diction  of  impeachment  in  the  House  of  Lords. 
was  a  part  of  the  general  jurisdiction  of  the  House  of 
Lords,  as  the  great  court  of  the  Kingdom  in  all  matters, 
civil  and  criminal.  One  of  the  favorite  titles  of  the  lords 
of  Parliament  in  these  earlvdavs  was  j  'dgi^s  of  Kailia- 
nicnt;  and  now  the  House  of  L-rd' in  England  is  the  su- 
preme court  <jf  that  country  a»  diiftinctlv  as  ever  the  great 
tribunnl  ot  that  name  is  m  this  country.  But  one  page 
of  British  found  authority  will  put  to  flight  all  those 
dreamy,  misty  notions  about  a  law  and  »  procedure  of 
1  arUament  in  this  country  and  in  this  trial  that  is  to  su- 
persede the  Con.-titution  and  the  laws  of  our  country.  And 
now  I  will  show  you  what  Lord  Thurlow  thought  of  that 
fugge^ti.ui.  as  prevalent  or  expected  to  prevail  in  England 
ID  the  tn'<l  of   Warren  H.istings.     Lord    Thurlow  said:  — 

•  My  lords,  with  reference  to  thelaws  and  usages  of  Par- 
liament, I  utterly  disclaim  all  Knowledge  of  such  laws- 
thev  have  no  e.tiatenee.  True,  it  is,  in  times  of  de=pori=m 
aad  popjilar  fury,  when  they  impeached  an  individual 
and  wished  to  crush  him  by  the  strong  hand  rf  power,  of 
tumult  or  of  violence,  the  laws  and  usages  of  Parliament 
w.-re  ane  ted  in  order  to  justify  the  most  ini  iiitous  or 
atrocious  acts:  but  in  these  days  of  light  and  of  consfi'ii- 
ti'.nal  goveruinent,  I  trust  that  no  man  will  be  tried  ex- 
cept by  the  law  of  the  Land,  a  system  admirably  calcu- 
lated  to  protect  innocence,  and  to  punish  crime?'  And 
after  shovMflg  that  in  all  thejState  trial*  under  the  Stuart 
reigu  and  even  down  to  that  of  Sacheverell,  were  to  be 
loiind  the  strongest  marks  of  tyranny,  oppreflsion,  and 
miu.'tice,  lord  Thurlow  continued:—    ' 

.'•Itnistvourlnrdships  will  not  depart  from  the  recog- 
niz.ed  ert:iblishcd  law  of  the  land.  The  Commons  mav 
impeach  \pur  lordships  are  to  trv  the  case,  and  the 
samcrulesof  evidence,  and  the  same  legal  forms  that  ob- 
tain  in  courts  of  law  will,  I  am  confident,  be  observed  in 
this  Assembly." 

But  the  learned  manager  did  not  fell  ns  what  this  was 
It  It  was  not  a  court.  It  is  true,  he  said  it  wai  a  Senate, 
put  that  conveys  no  idea.  It  is  not  a  Senate  conducting 
legislative  business ;  it  is  not  a  .Senate  .acting  on  executive 
business:  u  i"  not  a  Senate  acting  in  Congreso  on  political 
I'lrces;  and  the  uuestion  remains.  If  it  ie  not  a  S.nate. 
■n-hat  IS  it?  It  this  is  not  an  altar  of  justice  :  what  is  it  if 
wearen.'t.-ill  ministers  of  justice  here  to  feel  its  sacred 

,'""'•-  ,*'  "•■^'  "  '"^  altar,  and  what  is  it  that  we  do  here 
about  It?  It  is  an  altar  of  sacrifice,  if  it  is  not  an  altar  of 
justice,  and  to  what  divinitv  is  that  altar  erected  but  to 
to  the  divinity  ot  party  hate  and  party  rage. 

What,  tlieu,  is  the  altar  about  which  vou  are  to  minister' 
No  V,  our  learned  managers,  reprct'enting  the  House  of 
Pvopresentatives  do  not  seem  to  have  been  at  all  at  pains 
to  concc.'il  the  party  spi: it  and  the  party  hate  which  die- 
]. laved  itr'i  It  in  the  haste,  record,  and  maintenance  of  this 
inipcachn^cnt;  and  toshowyou  what  progress  we  may 
make  ifi  the  course  of  thirty  year?  in  the  true  idea  of  the 
t.onstitMti..n  andof  the  nature  of  impeachm-nt,  let  me 
re  <d  to  vou  what  tho  managers  of  the  impeachment  of 
Judge  Peck  had  to  say  in  that  behalt  The  managers  on 
that  occasion  consisted  of  Judge  Ambrose  Spencer,  of 
Ne«-  York :  Mr.  Henry  A.  Stori-s,  of  New  York  :  Mr.  Mc- 
rJ"  "?V'''-  I  'nckney,  of  South  Carolina,  and  Mr.  Wick- 
htfe,  of  Kentucky,  a  pretty  solid  b'.dv  of  managers. 

■Vl-T"  'Pencer,  as  stern  a  politician  as  he  was  an  up- 
"?2'  J'.'.lfp'  "Poi  'he  case,  let  me  ask  attention  to  what  he 
d-.ni.  1  here  16,  however."  said  he,  "one  cheering  and 
consolatory  refiection-the  House  of  Kepresentatives,  after 
a  patient  and  full  ex.amination,  came  to  the  result  to  im- 
peach .Judge  Peck  by  a  very  large  majority,  and  the  re- 
cord "111  show  the  absence  of  alT  party  feeling.  Could  I 
■believe  that  that  appeal  for  infiiiencc  had  mingled  it.elf 
with  a  predominating  power  in  that  vote,  no  earthly  con- 
Mderation  could  prevail  over  me  as  one  of  the  prosecutors 
ofthis  impeachment.    I  have  no  words  to  express  the  ab 

.'{■"J.'ir^ii'^'''"^'"''^?"' ''',''"=  indilgencc  of  such  unhallowed 
•feeling  upon  such  a  solemn  procedure  " 

TH^'hlV'-  "*"".e<^'"  B"t"cr  talked  to  you  manv  hours. 
1  c  than  that      Judge  Spencer  knew   what  it  wa-  to  be  a 


pencnmeiit  co.ild  onlv  fay  that,  if  narty  feeling  mingl-d  in 
it.  he  would  have  nothing  to  do  with  it ;  from  hi.-oiille  ab- 
horred it  in  reference  tr>  io  sole.nn  aprocednre  Vce  in- 
deed, tluB  divimty  of  party  hate  when  it  pos  e.<«cs  a  m..u 


throws  him  now  into  the  fire  and  now  into  the  water, 
and  he  is  unsuitable  to  be  a  jud<c  until  he  can  come 
again  clothed  and  in  his  right  mind.  But,  to  come  down  tb 
the  words  of  our  English  history  and  experience,  if  this  ia 
not  a  court  it  is  a  Bcalfuld  as  the  honorable  manager  (Mr. 
Stevens)  yesterday  told  you.  Each  of  you  brandishes 
now,  according  to  him.  a  cord  and  axe,  fiaving  tried  the 


r .•■-..-.  ......X.,  ,.,^,,1  in..ni:.im:ii  ufariuisit  vour  acts.     1  ne 

honorable  manager  h.as  done  so,  and  I  have  no  ditiiculty 
in  saving  to  you  that  if  you  are  not  a  court,  then  you  aie 
that  which  he  describes,  and  nothing  else 

•f*'yr."'';u*'^;°°.i'^'^"'^'°''  I-'fbru.arv,  for  a  crime  com- 
mitted by  the  President  at  midd.ay  of  that  dav,  and  on  im- 
peachment  already  moving  forward  to  this  ^  Ihamber  from 
the  House  of  Keprei'entatives,  you  dd  hold  a  court  and 
didcondemn  him?  If  so,  then  you  are  here  vindicatina 
atjoiit  the  scaffold  of  execution,  and  the  part  which  you 
are  to  pl:»y  i.s  only  the  part  assigned  vou  bv  the  honorable 
manag.'r.  and  he  warned  you  to  hold  true  fealty  to  voir 
ovn  jndguient.  and  not  to  blanch  at  the  sight  of  blood. 
>.ow,  to  w!iat  end  is  this  precedent  oTen  d?  To  expel 
trotn  triis  tiil)!in.al  ail  idi-as  of  a  court  and  of  justice?  What 
IS  it  but  a  b"ld.  reckless,  rash  and  foolish  avowal  that  if  it 
be  a  court,  there  is  no  case  hfre  which,  up. ju  judicial  re.i- 
son,  or  judicial  .Kcnitinv.  or  judicial  weiching  and  balanc- 
ing of  facts  and  of  law,  could  result  in  ajndgment. 

Alas,  to  what  ends  arc  the  wi-dom  and  tlie  courage  of 
civil  prudence  and  the  knowledge  of  history  which  our 
ancestors  brought  to  the  framing  of  the  Constitution'  Of 
what  service  those  wise,  those  honest  framers  of   the  Con- 


ing by  a  Legi.'lafurc  as  a  Legi-lature— an  art.  trial,  seo- 
teuce  and  piini-hment  all  in  one.  Certainly,  if  you  do  not 
sit  under  the  law  to  examine  evidence,  to  be  imparti  il, 
and  to  regard  it  .as  a  question  of  personal  guilt,  to  be  fol- 
lowed  bv  personal  punishment  and  personal  consequence 
to  the  alleged  deliiinueut.  • 

The  counsel  and  the  wisdom  of  our  fathers  all  pass  for 
nothing  now.  Our  ancestors  were  brave  and  wise  but 
they  were  not  indiiTerent  to  the  dangers  which  attended 
this  tribunal.  Thev  had  no  resources  where  they  could  so 
Well  hx  this  necessary  ditv  in  a  free  government,  to  ser- 
vants amonaUe  to  public  justice  unless  thev  devolved  it 
on  the  senate.  But  let  me  show  vou  within  the  brief  com- 
pass of  the  debate  as  it  appears  oil  the  journal  of  the  con- 
vention wlKch  framed  the  Constitution,  how  the  fears 
and  the  doubts  predominated.  Mr.  Madison  objected  to 
the  trial  of  the  Pre.-ident  bv  the  Senate,  and  specially  as 
he  was  to  be  iinpeiched  bv  the  other  branch  of  t!ie  Li^is- 
latiire,  and  for  any  act  which  might  be  ciHed  a  misde- 
meanor. '1  he  Pre.-ident,  under  these  circumstances,  w!« 
made,  improperly,  dependent  upon  Congress.  He  would 
piefer  t!i.'  -Supreme  Court  for  the  trial  of  impeachment,  or 
lather  a  inb  mal  of  which  that  might  form  a  part. 

Mr.  flouverneur  Morris  thought  that  no  other  tribunal 
than  tho  Senate  could  be  tru.ted.  The  Supreme  Court  wig 
too  few  in  number,  and  mi:^ht  be  warped  or  corrupted.  11 ; 
was  against  the  dopeuden  c  of  the  executive  on  the  leo*- 
lature,  cousiderinR  Icci-lafive  tyranny  the  greatest  danger 
t  )  he  apprehended;  but  there  co'ld  be  no  danger  that  what 
the  Senate  would  -.ly  i.n  a  trial,  on  their  oaths,  that  the 
PresnL-nt  w.as  guilty  ofcrimea  of  facts,  e"peci:illv  as  in  fo-r 
years  he  could  be  turned  out.  That  wa?  (iouverneur  Mor- 
ris's ivi.-dimas  to  the  e.\  t.-nt  to  v  hicli  the  Senate  inictht  Ik; 
tr''sti-d  under  the  sanction  and  tho  obligations  of  their 
ji  du-ial  oatln. 

B  It  Mr.  Piuekney  disapproved  of  making  the  Senate  a 
Court  of  Impeachment,  as  rendering  the  President  too 
dependent  on  the  Legislature.  If  ho  optiosrs  a  primary 
law  the  two  Houses  would  ron\bine  against  him.  and, 
under  the  inlluence  of  hate  and  faction,  throw  him  out  of 
oflice  Now,  there  is  the  sum  and  substance  of  the  «  i--doin 
which  our  ancestors  could  bring  to  this  subieet,  as  to 
whether  this  was  to  be  a  court,  la  •  undoubtedly  a  verv 
great  burden,  and  a  verv  exhaustive  test  on  a  polifi-al 
body,  to  turn  it  into  a  court  for  the  tri.il  of  an  Kxecuti  .e. 

I  m. ay  hereafter  point  out  to  you  the  very  peculiar,  the 
very  comprchcn^ive  .and  aggressive  concurrence  and  ciin- 
binatioii  of  circumstances  combined  in  this  trial,  which 
require  of  you  to  brace  yourselves  on  all  the  virtue  t'l.at 
belong^  to  you,  and  to  ht.ld  on  to  that  oath  for  the  Pivine 
aid  which  may  support  you  under  these  mo-t  extr.pie 
tests  of  human  conduct  to  which  our  Coaetitution  subjetts 
you. 

Now,  what  does  the  Constitution  do  for  ns?  A  few  little 
words  that  IS  alL  Truth,  justice,  oath,  dutv;  and  i\  hat 
does  the  whole  ecope  of  our  moral  nature,  and  wh.it  sup- 
P'<rt  we  may  hope  f..r.  higher  and  extend  to  in  .anv  of  our 
affaire  of  lite  than  thi-.  rruth.  justice,  oath,  duty  are  th" 
ideas  which  tlio  Con:'titutiou  has  forced  upon  your  souls 
today. 

Vou  receive  them,  or  you  neglect  them  ;  whichever  wav 
you  turn  vou  cannot  be  the  same  men  afterward'  that  von 
"  ere ;  accept  theiu,  embrace,  obcv,  and  von  are  noble,  and 
stronger,  and  better.  Spurn  and  reject  them,  and  vou  .are 
vinrse.  and  h  iser,  and  weaker,  and  «  ick>-der  than'^-fore. 
It  IS  this,  that  a  free  government  must  bo  alwavs  held  to 
the  p.iwer  of  duty,  to  the  maintcnanrp  of  its'aufhorifv, 
and  to  the  prevalence  of  its  own  strength  for  its  perpetual 
oxi'tence,  'iTicy  arc  little  words,  but  they  have  a  great 
power  Fnith  is  to  the  moral  world  what  gravitation 
IS  to  tho  niaterial  world.  It  is  the  rrinriple  on  which 
It  IS  cAtabUshed  and  cobcrca.    The  adaptation  of  tmUl 
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to  the  affairs  of  men  io  in  hmtinn  lif>>  what  fhc 
niocliani?i\i  ..f  the  heavens  ie  ti.  the  i.niioii.lc  whieh  eiit;- 
tiiiistlie  f,.iT.c?cif  theelohe,  diuy  \f  accet'taucc  of  oborti- 
ciice  to  tlioso  ideas,  and  this  onro  gaini'd  Beciiiea  the  r>pe- 
ritiou  that  was  intended.  ■\Vlien,  then,  you  have  been 
Eiibniis.-i\e  to  that  oath,  that  faith  among  men  whieh,  as 
IJiirkc  favs.  holds  the  moral  elements  of  the  world  to- 
gether, and  tliat  faith  in  G<'d  whieh  binds  the  world  to 
His  throne.  s'!bd;ies  vo>i  to  the  service  of  trnth  and  jns- 
liee  The  piiritv  of  the  fainilv  and  the  panctitv  of  juutiee 
have  ever  been  c.ircd  for  and  will  ever  be  cared  for  by  the 
ever-livina  puardian  of  human  right"  and  intereet-,  who 
dofp  not  neplect  what  iaeswntial  to  the  preservation  of 
Uio  liuman  race  and  its  advance. 

The  fariex  in  old  mvthology  had  charge  of  the  sanctity  ot 
an  oath.  '1  he  imaginations  of  the  prophets  of  the  world 
have  fanctitied  the  eolemnitv  of  an  oath,  and  have  peopled 
the  places  of  punishment  wiUi  oath-breakers.  All  the  tor- 
tures and  torments  of  history  are  apphed  to  piiblic  ser- 
vants, who,  in  betraval  of  sworn  trust.",  have  oisobcyed 
this  hish.  this  necef^sitous  obligation,  without  which  the 
whole  fabric  of  society  falls  into  pieces.  Now,  I  do  not 
know  whv  or  how  it  is  that  we  are  so  constituted,  but  cq  it 
IB— the  iiior.al  world  has  it  laws  as  well  .as  the  material 
world -ivhy  a  point  of  steel  lifted  over  a  temple  or  hut 
ehould  draw  tlie  thunderbult  and  speed  it  safely  into  the 

I  kno'w  not  how,  in  our  moral  constitution,  .in  oath  lifted 
to  Heaven  ran  draw  from  tiie  great  swollen  cloud  of  pas- 
sion, and  of  interest,  and  of  hate,  its  charge;  I  know  not, 
but  so  it  is,  and  be  sure  tnat  loud  and  long  as  these  honora- 
ble nianagers  inav  talk,  although  they  speak  in  the  voice  of 
Bll  the  people  of  the  Tuited  States,  with  their  bold  persiia- 
Bions,  that  vou  sh.ill  not  obey  a  judicial  oath,  I  can  bring 
acain^-t  it  but  a  single  sentence  and  a  single  voice,  but  that 
Bcnteuce  is  a  commandment,  and  thatvoico  speaks  with 
aAve:-"Thou  Shalt  not  take  the  nauie  cf  the  Lord  thj- 
God  iu  vain,  for  the  Lord  will  not  hold  him  guiltless  that 
ta.keth  Ili-^  name  in  vain."  .         .  ^,    ^  c. 

The  moth  may  consume  the  ermine  of  that  Supreme 
Conrt  whose  robes  you  wear,  rust  may  corrode.  Senators, 
the  centre  of  your  power,  nay,  Messrs.  managers,  time 
oven  shall  devour  the  people  who.-e  presence,  beating 
against  the  door  of  their  Senate,  vou  so  much  love  to  taunt 
and  menace,  but  as  to  the  word  which  I  have  spoken 
he.-iven  and  earth  may  pass  away,  but  no  jot  or  title  of  it 
■will  fail. 

Kt  this  point  Mr.  Evarts  yielded  to  a  motion  to  adjourn, 
and  the  court,  at  iX,  adjourned  until  12  o'clock  to-morrow. 


PROCEEDINGS  OF  WEDNESDaY,  RPRIL  29. 

The  conrt  was  opened  in  dne  form.    Despite  the  nn- 
favnrable  weather,  the  desire  to  hear  Mr.  Evarts  had 
filled  the  galleries  at  an  earlier  hour  than  nsuaL 
>Ir.  Nelson's   Cliallenge. 
Mr.  SUMNER  snbmitted  nn  order  reciting  that  Mr. 
Kelson,  of  the  counsel  for  the  President,  havine   used 
di.sorderly  words  directed  to  oue  of    the   manacers, 
namely :—"  So  far  as  any  questions  that  the  gentleman 
desires   to  make  of  a  personal  character   with   me  is 
concerned,  tlii.s  is  not  the  place  to  make  them.  Let  him 
n  ike  il  elsewhere,  if  he   desires  to   do  it ;"  and   that 
LHinrunire  bein;:  discreditable  to  these  proceedings,  and 
apparently  intended  to  provoke  a  duel,  therefore   that 
{reutlcman  justly  deserves  the  disapprobation  of  the 
fcH'iiale. 
>Ir.  NEL'^ON'— Mr.  Chief  Justice  and  Senators- 
Mr.  SL'MNER—1  must  object  UQless  it  is  in  direct 
csiil'ination. 
Jlr.  NELSON— All  I  derire  to  say  this  morninp- 
Mr.  SHERMAN— I  object  to  the  consideration  of  the 
order. 

Mr.  NELSON— All  that  I  desire  to  do  is  to  read  the 
letters  as  I  su^ceSLed  to  the  Senate  on  yesterday. 

The  Chief  Justice- The  order  offered  by  the  Sena- 
tor frnm  Massachusetts  is  not  before  the  Senate  if  ob- 
jec;cJ  to. 

Mr.  ULTLKR— I  trust,  so  far  as  I  am  concerned, 
that  on  anythin-;  that  arose  yesterday— any  lantruage 
toward  me— no  further  action  will  be  taken.  As  to  the 
reidins:  of  the  letters,  I  object  to  them  until  they  can 
be  proved. 


Mr.  JOHNSON— I  move  to   lay  the    resolniion    ol- 
fered  by  the  Senator  from  Massachusetts  on  the  tabic. 
The  Chief  Justice— It  is  not  before  the  Senate. 
Mr.  NELSON  ag.'iin  endeavored  to  get  the  attention 
of  the  Senate. 

Mr.  SUMNEK— I  must  ohject  to  any  person  pro- 
ceediui;  who  has  used  the  language  in  this  Chamber 
used  by  that  gentleman. 

The  Chief  Justice— The  Chief  Jnstice  thinks  the 
Senate  can  undoubtedly  give  leave  to  the  counsel  to 
proceed  if  they  see  fit.  If  any  objection  is  made,  the 
question  must  be  snbmitted  to  the  Senate. 

Mr.  TRUMBULL -After  what  has  occurred,  and 
the  statement  having  been  received  from  tticm,  I 
think  it  is  proper  that  the  counsel  should  also  h;.ve 
permission  to  make  a  statement  in  explanation,  aud 
I  move  that  he  have  le.ive. 

Mr.  SUMNER— I  wish  to  understand  the  motion 
made  by  the  Senator  from  Illinois.  Is  it  that  the 
counsel  have  leave  to  explain  his  iaugnage  of  yes- 
terday? 

Mr.  JOHNSON— Debate  is  not  in  order. 

The  Chief  Justice— No  debate  Is  in  order. 

Mr.  TRUMBULL— My  motion  is,  that  he  have  leave 
to  make  his  explanation.  Inasmuch  as  oue  of  the 
managers  has  made  an  explanation,  I  think  it  due  to 
the  counsel. 

The  motion  was  decided  in  the  affirmative  without 
&  division. 

ApolosT* 

Mr.  NELSON— Mr.  Chief  Justice  and  Senators,  I  hope 
you  will  allow  me  before  I  make  an  exi'lanation  to  sav  a 
single  word  in  answer  to  the  resolution  of  the  Senatir.  My 
remarks  were  made  in  the  heat  of  what  1  esteemed  to  he 
verv  great  provocation.  I  intended  no  otlc:!<e  to  the  Se- 
nate in  what  I  said,  and  if  anything  is  to  he  done  wiih  the 
resolution,  1  trust  the  Senate  will  wrmit  me  to  defviid  my- 
self acainst  tlie  imputation.  Ah  the  huioralile  managers 
de."ire  that  this  thing  rhould  end  here,  ho-vever,  I  mecr  it 
iu  the  same  way.  So  far  a- 1  am  concerned  I  have  nothing 
more  to  say  of  a  personal  nature.  I  wUl  read  the  letters  as 
part  of  niv  explanation. 

Senator  UO\VE  and  others  objected. 

The  Dlspnted  Letters. 

The  Chief  JuEtice— The  Chief  Justice  is  of  the  inipros- 
sion  that  the  leave  does  not  extend  to  the  le.iding  o;  the 
letters.    If  any  Senator  makes  the   motion  it  can  i,e  d.uc. 

Senator  D.WIS— I  rise  to  a  point  ef  order.  After  the 
Senate  has  permitted  one  of  the  counsel  to  make  an  expla- 
nation, I  make  the  ouestion  whether  a  loannger  has  any 
right  to  interpose  an  objection?  I  think  a  Senator  may 
have  such  right,  but  I  deny  that  the  manager  has  any 
such  right.  .  ,  ,     , 

The  Chief  Justice- The  Chief  Justice  under-tood  the 
motion  of  the  Senator  from  Illinois,  Mr.  Trumbull,  to  bo 
conliucd  to  an  explanation  of  the  persoual  matter  which 
arose  yesterd.ay,  aud  a.-<  it  did  not  extend  to  the  ie:idiijg  of 
the  letters,  it  is  a  iiuction  to  be  submitted  to  the  Senate  ; 
leave  can  beciven  if  the  Senate  sees  lit. 

Senator  IlijWAUD— I  beg  leave  respectfully  to  object  to 
the  reading  of  the  letters  proposed  to  be  read  by  the 
counsel. 

The  Chief  Justice— No  debate  is  in  order. 

Senator  HOW.\KD— I  raise  an  obj<e:ioa  to  the  letters 
being  read  until  after  they  have  btcu  submitted  to  iho 
managers  for  exairiiuntiiin.  ,        .,  ,  ,_       , 

S<nator  UENU1CU;KS-I  move  that  the  couns'el  be  al- 
lowed to  read  so  much  of  the  letters  as  will  show  vi  hat 
d»te  thev  Ix^ar. 

Senator  Tll'TON— Icall  for  the  regular  order  of  of  the 
morning,  the  defeu-e  of  the  President. 

Till'  Chief  .lustioe-'lhe  regular  or<le.r  is  the  motion  of  the 
the  Senator  from  Indiana,  Mr  Hendricks. 

Senator  HOWl'  called  for  a  restatement  of  the  motion. 

Senator  IILNDUUKS -The  motion  I  made  is,  that  the 
attorneys  for  the  lYcident  be  albiwed  to  read  so  much  of 
the  letter  as  w  ill  show  its  date  aud  the  place  at  which  it 
was  «  rittcn. 

The  motion  was  agreed  to. 

Mr.  NP;LS0N  'liie  lirst  letter  to  which  I  albidrd  is 
the  letter  bearing  date  .March  9tli,  IHS.t,  addressed  by  Jajjj. 
V.  Butler  to  Col.  J.  \V.  Shatler,  Washiugt.u,  D.  C. 

Senator  .lOHNSdN— Is  that  the  oiigiual  letter,  or  a  cory'.' 

Mr.  NELSON-T  understand  it  to  be  an  original  let- 
ter. Mjr  understandiug  is  tha  these  ure  tlie  g-uui:.e  .  ig- 
naturcs  of  Ueiij.  K.  IJutlor,  Mr.  Logan  aitd  .Mr.  (Jarfield.  I 
am  not  acrjuaiuted  wiih  the  hando  ritiiig  and  oi.ly  rpeak 
from  information.  The  Senate  will  allow  me  to  read  it. 
It  is  ft  verv  slwrt  one.  I  do  not  mean- 
Senators  noWAUI)  and  UOWK  objected. 

The  (;hiel  Justice— 'J  ho  counsel  cauuut  read  it  nndcr 
the  order  made. 

Mr.  .NELSON— The  fact  that  I  want  to  call  attention  to, 
is  that  this  letter  on  the  caption  bears  date  on  the  S-th  ot 
.Afarch,  1803.  It  is  signed  bv  Ik-uq.  V.  Hitler.  I!elo«  the 
signature,  "  1  concur  in  the  opinion  above  expressed  b.v 
.Mr.  Hutler,"  signed  John  .\.  Logan.  Rcliw  that  are  the 
words,  "and I,^' signed  John.  A.  Garlield.  There  is  U-' 
other  I'.ate  of  that  title  except  the  9th  of  March.  Is6i. 

Scuator  JOU.NSO.N  —Is  tho  handwriting  of  the  date  the 
same  as  'he  fignatu'-c? 

Mr.  .NEL50-N  - 1  ho  handwriting  and  Uio  date  arc  in  pru- 
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ci?elv  the  parae  handwriting  as  the  address.  The  body  of 
the  letter  above  the  Bignatiire,  as  I  take  it,  is  in  a  different 
handwiifiiig.  On  the  16th  of  March.  1868,  Mr.  Chauncey 
F.  Black  addressed  a  letter  to  the  President  stating  that  he 
inclosed  the  copy  of  the  letter  which  I  just  referred  to,  and 
in  order  that  the  Senate  may  understand  it,  you  will  ob- 
serve tliat  the  copy  is,  as  I  believe,  identical  with  the 
original  letter  which  I  have  produced  here.  , .  .  - 

Senator  HOWE  objected  to  any  argument,  and  the  Chief 
Justice  cautioned  the  counsel. 

Mr.  NELSON— If  your  Honor  please,  I  cannot  explain 
the  matter  without  explainiug  this  fact.  I  am  not  trying 
to  make  any  argument. 

Senator  IIENUIUCKS— My  motion  was  that  the  counsel 
should  he  permitted  to  re  id  so  much  as  would  show  the 
date,  not  to  go  further,  except  so  far  as  may  be  in  direct 
explanation  to  the  argument  of  Manager  Butler. 

Mr.  NEIjSON— I  cannot  explain  about  the  date  of  this 
copv,  unless  I  tell  you  the  difference  about  thoee  papers 
which  I  liave  read.  It  is  impossible  for  me  to  explain  tlie 
date.  All  that  1  can  say  is  that  this  copy  bears  the  same 
date  as  the  original,  and  bears  the  additional  signatures  of 
Messrs.  Koontz,  Stevi  ns,  Moorhead,  Blaine  and  Bingham, 
and  that  there  is  no  other  date  to  t\iU  letter  except  the 
caption  of  the  letter,  and  you  will  see  that  the  copy  is 
precisely  like  the  original  down  to  the  words,  "And  I, 
John  A.  Garfield,"  and  then  come  the  words,  "I  concur," 
signed  by  Messrs.  Koontz,  Stevens,  iloorhead,  Blaine  and 
Bingham,  and  on  that  paper  there  is  no  date. 

Senator  TIP  rON— I  move  that  the  gentleman  be  per- 
mitted to  proceed  for  one  hour. 

Tlu;  Chief  Justice— The  counsel  for  the  President  (Mr. 
Evarts)  «ill  proceed. 

Mr.  Biitlei',  talking  over  to  the  desk  of  the  President's 
counsel,  extended  his  hand  for  the  letters,  and  Mr.  Nelson, 
after  saying  something  in  an  inaudible  tone,  handed  them 
to  him,  but  Mr.  Butler  thereon  turned  away  seemingly 
irritated  bv  the  accomp.anving  renmrk. 

Senator  CAMERON  ottend  the  following:— 

Ordered,  That  the  Senate,  sitting  as  a  court  of  impeach- 
ment, shall  hereafter  hold  night  sessions,  commencing  at 
eight  o'cfick  P.  M.  to-day,  and  continuing  until  eleven 
o'clock,  until  the  arguments  of  the  counsel  for  the  Presi- 
dent and  the  managers  on  the  part  of  the  House  of  Repre- 
sentatives shiill  be  concluded. 

Senator  JOHNSON  objected,  and  the  order  went  over.  ' 

Mr.  BlITLER-Mr.  President,  shall  these  orders  which 
have  been  read  be  placed  on  the  record. 

The  Chief  Justice— The  Chief  .Justice  is  unable  to  answer 
that  question.  He  takes  it  fur  granted  that  no  arrange- 
ment can  be  made  without  the  consent  of  the  Senate. 

Mr.  NELSON— All  that  i  desire  to  do  was  this:-I  told 
the  honorable  manager  he  could  have  them,  provided  he 
would  return  the  original  to  me.  I  am  perfectly  willing 
that  he  shoidd  take  them  with  that  understanding. 

The  counsel  then  sent  the  letters  tn  Mr.  P.iitler  by  a  page. 

Ml-.  BlITLEK-(Drawing  back  indignantly),  No,  sir. 

Mr.  NELS'JN-I  will  deposit  tliem  with  the  Secretary, 
sir,  for  the  present. 

Mr.  BUTLER— Let  the  originals  go  on  file. 

Mr.  Evarts  Kesuines  his  Arsument. 

Mr.  EVARTS  then  took  the  floor  in  continuation  of  his 
argument.  He  said:— Jlr.  Chief  .Tustice  and  Senators,  if, 
indeed,  we  have  arrived  at  a  settlement  or  conclusion  that 
this  is  a  court;  that  it  is  governed  by  the  law  ;  that  it  is  to 
confine  its  attention  to  facts  applicable  to  the  law,  and  re- 
garded solely  as  supposed  facts,  to  be  embraced  within  the 
testimony  of  witnesses  or  documents  produced  in  court, 
we  have  made  some  progress  in  separating,  at  least 
from  your  further  consideration,  much  that  has  been 
pressed  upon  your  attention  heretofore.  If  the  idea  of 
power  and  will  is  driven  from  this  assembly ;  if  the  Presi- 
dent is  here  no  longer  exposed  to  att.acks  on  the  same  prin- 
ciple that  men  claim  to  hujt  the  lion  and  harpoon  the 
whale,  then,  indeed,  much  that  has  been  said  by  the 
lionoralile  managers,  and  much  that  has  been  urged  upon 
your  attention  from  so  many  quarters,  falls  harmless  in 
your  midst.  It  cannot  be  said  in  this  Senate,  "fertur  ru- 
iiieris  let/is  sohUis,^'  that  it  is  caused  by  numbers  and  un- 
restrained by  law. 

On  the  contrary,  right  here  is  life  and  power,  and  as  it 
is  a  servant  in  this  investigation,  von  are  here.  It  fallows 
from  this,  that  the  President  is  to  be  tried  on  charges 
which  .are  produced  here,  and  not  on  common  fame. 
Least  of  all,  is  ho  to  be  tried,  in  your  judgment,  .as  he  lias 
been  arraigned,  hour  alter  hour  in  argument,  upon 
charges  which  the  impeaching  authority,  the  House  of 
Representatives,  deliberatelv  throw  out  as  unworthy  of 
impeachment,  and  uusuit:ible  for  trial.  Wo  at  least,  when 
we  have  an  indictment  brought  into  court,  and  .another 
indictment  ignored  and  thrown  out,  are  to  be  tried  on  the 
former,  and  not  on  tlic  latter.  And  if  on  the  9th  of 
December  last,  the  House  of  Representatives,  with 
which  by  the  Constitution  rests  the  solo  impeaching 
power  under  this  government,  by  a  vote  of  107  to  57, 
threw  out  all  the  topics  which  make  up  the  inflam- 
matory addresses  of  the  managers,  it  is  enough  for 
me  to  say  that  for  reasons  satisfactory  to  that  authority, 
the  House  of  Representatives,  those  charges  were  thrown 
out,  so.  t5o,  if  this  be  a  trial  on  a  public  prosecution,  and 
witn  the  ends  of  public  justice  alone  in  view,  the  ordinary 
rules  for  the  resisting  of  prosecuting  authorities  apply 
here;  and  I  do  not  hesitate  to  say  that  this  trial— to  be  in 
iu  our  annals  the  most  conspicuous  in  our  history;  to  be 
scrutinized  by  more  professional  eyes;  by  the  attention  of 
more  scholars  at  home  and  abroad;  to  be  preserved  iu 
more  libraries;  to  be  judccd  of  as  a  national  trial,  a  na- 
tional scale,  and  a  national  criterion  forever- -presents  the 


unexampled  spectacle  of  a  prosecution  which  overreachefl 
judgment  from  the  very  beginning,  and  invades,  impugns 
and  oppresses,  at  every  stage,  the  victim  which  it  pursues. 
Now,  the  dut3'  ot  constraint  upon  a  prosecuting  .authority, 
under  a  government  of  law  pursuing  only  public  justice, 
is  scarcely  less  strict  and  severe  than  that  which  rests  upon 
the  judge" himself. 

To  select  evidence  that  is  not  pertinent,  to  exclude  evi- 
dence  knowing  that  it  bears  upou  the  inquiry,  to  restrict 
evidence  knowing  that  the  field  is  thus  closed  against  the 
true  point  of  justice,  is  no  part  of  a  prosecuting  au- 
thority's duty  or  power.  Whatever  maybe  permitted  in 
the  contest  of  the  forum  and  the  zeal  of  contending  law- 
yers for  contending  clients,  there  is  no  such  authority,  no 
such  dutv,  no  such  permission  for  a  public  prosecutor, 
much  less'  when  the  proofs  have  been  thus  kept  narrowed. 
When  the  charges  are  thus  preci.^e  and  technical,  is  it  per- 
missable  for  a  prosecuting  authority  to  enlarge  the  area  of 
declamation  and  invective.  Much  less  is  it  suitable  for  a 
public  prosecutor  to  inspire  in  the  minds  of  the  court  pre- 
judice and  cxtravng:\nt  jurisdiction. 

Now  it  has  usually  been  supposed,  that  on  an  actual 
trial,  involving  serio'us  consequences,  forensic  discu.ssion 
was  the  true  method  of  dealing  with  the  subject;  and  we 
lawyers  appearing  for  the  President,  being,  as  Mr.  Ma- 
nager Butler  li.is  been  polite  enough  to  say,  "attorneys 
whose  practice  iu  the  law  had  sharpened  but  not  enlarged 
their  iiitcUirt,''  leive  confined  ourselves  to  this  method  of 
forensic  di^eiusinn.  But  we  have  learned  here  that  there 
is  another  methi'd  of  forensic  controversy,  which  may  be 
called  the  method  of  concussion.  Now  I  understand  the 
method  of  concussion  to  be  to  make  a  demonstration  in 
the  vicinity  of  the  object  of  attack,  whereas  the 
method  of  discussion  is  to  penetrate  the  position,  and, 
if  successful,  capture  it.  The  Chinese  method  of  warfare 
is  the  method  ot  concussion,  .and  consists  of  a  great  brav- 
ing of  trumpets,  sounding  of  gongs,  and  shouts  and  shrieks 
in  the  neighborhood  of  the  opposing  forces.  When  all 
this  rolls  away,  and  the  air  is  freer,  the  effect  is  to  be 
watched  for.  But  it  has  been  reserved  to  us  in  our  modern 
warfare  as  illustrated  here— in  the  Rebellion— to  present  a 
more  siii?;iil:ii'  and  not  able  instance  of  the  method  of  war- 
fare bv  cnneii'siuu  than  ever  has  been  known  before.  A 
fort  impri'gniiblc^  by  the  methods  of  discussion,  "that  is, 
penetrating  and  capturing  it,"  has  been,  on  a  large  scale, 
attempted  to  be  captured  by  the  method  of  concussion, 
and  some  hundreds  of  tons  of  gunpowder  placed  in  a  ves- 
sel near  the  walls  of  the  fort,  has  been  made  the  means  to 
the  concussion  of  this  va^t  experiment. 

Unsatisfied  with  that  trial  and  its  result,  the  honorable 
manager  who  upem-d  tliia  case  seems  to  have  repeated  the 
experiment  in  the  vicinity  of  the  Senate.  (LaughterJ. 
While  the  air  was  tilled  with  epithets,  the  dome  shook 
with  invective.  Wretchedness,  niiseri',  suffering  and  blood 
were  made  the  me.ans  of  this  explosive  mixture,  and  here 
we  are  surviving  the  concussion,  and,  after  all,  reduced  to 
the  humble  and  homely  method  of  discussion  which  be- 
longs to  "attorneys  whose  intellects  have  been  sharpened, 
not  enlarged  by  the  practice  of  law."  (General  aud  con- 
tinuous laughter.)  In  approaching  the  consideration  of 
what  constitutes  impeachable  offenses  within  the  true 
method  and  duty  of  this  solemn  .and  unusual  procedure, 
and  within  the  Constitution,  we  see  that  the  effort  of  the 
managers  was  to  make  this  an  inquest  of  office,  instead  of 
a  trial  of  personal  aud  constitutional  guilt.  If  it 
is  an  inquest  of  office,  "Crowner's  quest  law" 
will  do  throughout  for  us,  instead  ot  the  more  solemn  pre- 
cedents and  more  dignified  authorities  and  duties  which 
belong  to  solemn  trials.  Mr.  Manager  Butler  has  given  us 
a  very  thorough  and  well-considered  suggestion  of  what 
constitutes  an  impeachable  offense.  Let  me  ask  vour  at- 
tention to  it.  We  define,  therefore,  an  impeachable  higji 
crime  or  misdemeanor  to  be  one,  in  its  nature  or  conse- 
qucnces,subversive(if'  mmefundavicntalor  essential  i>rin- 
ciplc  of  (jovernvient,  or  highly  prejudici.al  to  the  public 
interest,  and  they  may  consist  ot  a  violation  of  tho  Con- 
stitution, of  law,  of  .an  official  oath,  or  of  duty,  by  an  act 
committed  or  omitted,  or  without  violating  a  positive  law, 
b3'  the  abuse  of  discretionary  powers,  Irom  improper  mo- 
tives, or  for  any  improper  purpose.  Now,  what  large 
elements  are  included  in  that  section  ? 

The  act  must  be  subversive  of  some  fundamental  or  es- 
sential principle  of  government,  or  highly  prejudicial  to 
the  public  interest,  and  must  proceed  from  improper  mo- 
tives, or  for  an  improper  purpose.  Now  that  was  intended 
in  the  generality  of  its  terms,  to  avoid  the  necessity  of  ac- 
tual and  positive  crime.  But  it  has  given  us  in  one  regard 
everything  th.at  was  needed  to  show  what  an  impeachable 
offense  must  be.  Now  the  fallacy  of  these  general  qualify- 
ing terms  is  in  making  them  the  substance  of  the  crime, 
instead  of  the  condition  of  the  peccadility.  You  must  have 
the  crime  defined  under  the  law  and  Constitutiim,  and 
even  tlieu  it  is  not  impeachable,  unless  you  affect  it  with 
some  of  those  public,  eeueral  and  important  qualities 
which  are  indicated  in  tliis  definition  by  the  learned  and 
honorable  manager.  Now  let  us  look  at  a  statement  made 
bv  a  committee  of  managers  of  the  House  of  Representa- 
tives iu  the  case  of  the  impeachment  of  Judge  Peck. 

Mr.  Evarts  read  an  extract  from  tho  remarks  of  Mr. 
Buchanan,  chairman  of  the  managers  in  the  case  of  .Judge 
Peck,  to  the efiect  that  the  managers  «ere  bound  to  prove 
that  the  respondent  h:id  \ii>lated  tlie  t'onstitution  or  some 
kiiowu  law  of  tlie  lam!,  and  )i:ul  e.'mniittid  inifbeliavior 
iu  ollice.  He  also  read  from  I'.inke's  invective  in  tlie  case  of 
Warren  Hastings,  to  show  that  the  charges  :igainst  Hast- 
ings were  not  for  errors  or  mistakes,  such  as  wise  aud  good 
men  might  fall  into,  and  which  misht  produce  very  per- 
nicious effects  without  beins:,  iu  f.ict,  great  offenses,  and 
that  a  large  allowance  ought  to  be  made  for  humau  iu- 
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firmity  and  for  human  error,  and  that  the  crimes  charged  . 
against  him  were  not  defects  of  JTidgmeut.  or  error."  c.j]u- 
ruou  to  luiman  frailty,  ivliich  could    be   allowed  for,  but 
were  otfenses  having   their  roots   in   avarice,  insolence, 
treachery  and  criminality. 

Mr.  EvartB  then  continued:— I  need  not  insist  on  the 
very  delinite.  conci?e  and  effective  argument  of  the  learned 
couneel  ulio  opened  tlie  case  for  the  respondent  (Mr. 
Curtis),  as  to  the  clause  in  the  (Constitution  prohibiting 
ex  post  facto  laws  and  bills  of  attainder.  Hut  it  is  essential 
here  that  the  act  charged  shall  have  «hat  is  criuie  against 
the  Constitution  and  crime  against  the  lau-,  and  then  that 
tliat  criuu'  shall  have  those  public  propositions  which  aie 
indicated  in  the  definition  of  the  op.'uiug  manager,  and 
those  traits  of  freedom  from  errors  which  belong,<,  in  the 
lauguage  of  Mr.  Burke,  to  an  arduous  public  station.  You 
n'ill  then  perceive  that  under  this  necessary  condition, 
either  this  judgment  must  be  arrived  at,  that  there  is  no 
unpeachable  offense  here  which  carries  with  it  these  con- 
ditions,  or  else  that  tlie  evidence  oifered  in  behalf  of  the 
rosponj^^nt,  which  was  to  negative,  which  ■^•as  to  counttr- 
vaiL/«^ich  was  to  refute  all  these  qualifications,  should 
hy^'  been  admitted. 

When  a  court  like  this  has  e.icclnded  the  whole  range  of 
evidence  relating  to  the  public  character  of  the  accused, 
and  to  the  diiliculties  of  an  arduous  public  station,  it  must 
have  determined  that  the  crime  chargid  does  not  partake 
of  that  quality,  or  else  the  court  would  have  regarded  the 
charge  to  have  been  affirmativelv  supported  bv  proof,  and 
would  have  permitted  the  proofs  to  be  refuted  by  a  coun- 
tervailing evidence.  When  a  court  sits  only  for  a  special 
trial,  when  its  proceedings  are  incapable  of  review,  when 
neither  its  law  nor  its  facts  can  be  subjected  to  reconsidera- 
tion,  the  necessary  consequence  is  that  when  you  come 
to  make  up  j'our  judgment,  you  must  t;ike  into  cmside:  a- 
tion  all  that  offered  to  be  proved,  all  tbat  could  fairly 
have  been  proved,  or  else  it  is  3-our  duty,  before  yon  reach 
the  inevitable  step  of  judgment  and  sentence,  to  resume 
the  tri.il  .nnd  call  in  the  rejected  evidence. 

I  subuiit  it  to  you  that  a  court  without  review,  without 
new  trial,  without  exception  and  without  possible  correc- 
tion of  errors,  musj  deal  with  evidence  in  this  rule;  and 
that  unless  you  arrive— as  I  suppose  vou  must— at  the  con- 
clusion that  the  determinations  of  this  trial  relati'  to  a  for- 
mal, technical  infraction  of  a  statute  law  that  luis  been 
brought  in  evidence  here,  it  will  be  your  dut^- to  reouen 
your  doors,  call  the  respondent  again  before  you.  and  go 
into  the  field  of  inquiry,  u  hich  has  not  been  permitted  to 
him,  but  has  been  occupied  bv  passion  and  drclaniation  on 
the  part  of  the  managers.  When  tlie  powers  of  tlie  <Jon- 
Btitution  put  into  it,  as  the  necessary  result  of  a  tri  il  of 
the  President  of  the  United  States,  and  of  liis  eonvirti.ui, 
that  his  punishment  should  be  deprivation  of  ollice,  and 
that  the  public  should  suffer  the  necessity  of  an  dec  tion 
tliey  showed  j'ou  what  they  meaut  by  high  crimes  and 
misdemeanors. 

I  know  that  soft  words  h.ave  been  used  by  every  manager 
here  on  the  subject  of  the  mercy  of  our  Omstitution  in  tlie 
sniallnesd  of  the  punishment— that  it  does  not  toiuh  life, 
liberty  or  property.  Is  that  the  sum  of  the  penalty?  Is 
that  the  measure  of  punishmeut?  Why,  you  might  as  well 
Bay  that  wlicn  the  mother  feels  for  the  first  time  the  new- 
born infant's  breath,  and  it  is  snatched  from  her  and  de- 
Ftroyed  before  her  eyes,  that  vou  have  not  depriv('d  h'-r  of 
life,  lib-rty  or  property ;  and,  therefore,  that  the  punish- 
nient  is  light  in  a  Republic  where  public  spirit  is  the  life, 
and  where  public  virtue  istheglory  of  the  State;  and  this  in 
the  presence  of  public  men,  poss-e-s^ing  great  public  talents, 
high  public  passions  and  ambitions  m.ade  up  as  this  body 
of  men,  springing,  many  of  thi-m,  from  the  ordinary  con- 
ditions  of  American  life,  and  by  the  force  of  their  native 
talents  and  bv  the  high  qualities  of  endurance  and  devo- 
tion to  the  public  service,  who  have  elevated  theiuselves 
into  their  eminent  positions,  if  not  the  envy,  the  aduiira- 
ion  of  all  their  countrymen.  It  is  gravely  propised  to  you, 
holding  this  elevated  "position,  and  who  still  not  disdains 
to  look  upon  the  Presidency  of  the  United  States  as  still  a 
higher,  a  nobler,  and  a  greater  ollice,  to  sav  th.at  it  is  a 
little  thing  to  take  a  President  from  his  public  station  and 
to  strike  biui  down,  branded  with  high  crimes  and  misde- 
meanors, to  be  a  bv-word  and  a  reproach  through  the  long 
vista  of  histo;-v  to  ever  and  ever.  In  the  gri'af  hall  <  f  Vcnico 
where  long  rows  of  doges  cover  the  walls  u  ith  their  p-.r- 
traite,  the  one  er.ased,  the  one  defeatured  can\as  attracts 
to  it,  everv  eye;  and  vet  we  are  to  be  fold  tbat  one  n  ho, 
through  his  devotion  "to  the  public  service,  has  reaelud  the 
highest  public  eaiinence  in  the  St.ate,  may  be  cast  down 
forever  into  a  pool,  not  of  oblivion,  bit  of  iufauiv,  and 
may  cnrrv  with  him  to  his  posteriity,  for  generations, 
th.at  inf'amv;  and  that  is  a  triHiug  matter,  and  does  not 
touch  lire,  libiriy  or  propertv.  If  these  are  the  estimates 
of  public  character,  of  public  fame,  of  jiublic  disgrace, 
with  which  vou,  the  writers  if  this  country  are  to  record, 
you  have  indeed  written  for  tho  youth  of  the  country  the 
BoJemn  lesson  that  he  is  dust  and  ashes,  indeed. 

Why  are  the  people  of  this  country  to  be  called  to  a  Prcsi- 
dentinl  election  in  the  middle  of  a  term,  altering  the  wli  do 
calendar,  it  may  be.  of  the  governuieut  because  there 
roav  have  been  an  infraction  of  penal  statute?  It  is  acci- 
dental, to  be  sure,  that  the  enforced  and  irregular  election 
which  must  follow  on  your  sentence  at  this  time,  concurs 
with  the  usual  quadrennial  elections,  but  it  is  siiu^ly  acci- 
dental. The  provision  of  that  penal  law  limiting  tlie  scale 
of  punishment  is,  that  the  fine  shall  not  exceed  feu  thou- 
Band  dollars,  and  that  the  imprisonment  shall  u. it  exceed 
five  years;  but  a  fine  of  six  cents  and  an  iuiprisonmeut  of 
one  dav.  according  to  the  nature  of  the  offense,  \\  ithin  the 
discretion  of  the  court,  mav  satisfy  public  justice  under  .an 
uidictmeut  for  violation  of  the  law.    Nor  was  tliia  unre- 


stricted mercy  of  the  law  unattended  to  in  the  debate  on 
the  bill.  The  honorable  Senator  from  Massachusetts  {Mr. 
Sumner)  in  the  course  of  the  discussion  of  that  section  of 
the  bill,  having  suggested  that  it  would  be  well  at  least  to 
have  a  mi>derate  niiuiiuum  of  punishment,  and  having 
suggested  a  thousand  dollars  or  five  hundred  dollars  as  the 
lowest  limit,  the  Senate  acted  on  this  wise  intimation  that 
some  time  or  other  there  might  come  to  be  a  trial  under 
this  sectiim  befoi-e  a  court  which  had  a  political  virus. 

Mr.  Evarts  read  short  extracts  from  the  remarks  of 
Senators  Sumner.  Edmunds  and  Williams,  and  continued: 
—That  being  the  measure  and  that  the  reason  of  the  law, 
there  is  clamped  upon  it  a  necess.ary  and  inevitable  re- 
sult which  is  to  bring  these  vast  conse qncnces  to  the 
State  and  to  the  respondent.  But  even  then  you  do  not 
know  or  understand  the  full  measure  of  the  discretion 
unless  you  attend  to  the  fact  that  such  formal  technical 
crimes  as  are  made  the  subieot  of  conviction  and  sen- 
tence are,  according  to  the  principles  of  our  Constitution, 
and  to  the  system  of  every  other  civilized  government, 
mad';  the  subject  of  pardon;  but  under  this  process  of  im- 
peachment there  is  but  one  punishment,  and  that  the 
highest  that  can  be  inflicted  upon  the  public  f:inie  and 
character  of  a  man.  The  punishment  is  immitigable,  im- 
mutable,  irreversible,  unpardonrble,  and  no  power  what- 
ever can  lighten  or  relieve  the  load  with  which  an  hn- 
peachedand  convicted  public  servant  goes  forth  from  vour 
chamber  with  a  punishment  heavier  than  he  can  bi-.ar. 
And  now  what  answer  is  there  to  this  but  the  answer  tiiat 
will  take  the  load  of  punishment  and  infamy  from  hiin, 
and  place  it  somewhere  else.  True  it  is  th.at 
if  he  be  unjustly  convicted  for  technical  and 
formal  faults,  then  the  judgment  of  this  great 
nation  of  intelligent  and  independent  men  stamps 
upon  his  judges  the  consequences  which  they  have  failed 
to  inflict  upon  the  victim  of  their  power.  Then  it  is  that 
the  maxim  is  true— Hi  inTwreng  damnatur  index  (jtwque 
damnatnr.  Then  it  is  that  the  maxim  finds  its  realiza- 
tion in  the  forum  of  public  opinion,  and  in  the  recorded 
history  of  the  country.  Ihaie  introduced  this  considera- 
tion simply  to  show  you  that  those  notions  that  if  j'ou  can 
prove  that  a  man  has  stumbled  over  a  statute,  it  is  essen- 
tial he  must  pay  the  penalty,  find  no  support  in  reason, 
n«ae  in  law.  none  in  the  good  sense  of  this  high  tribunal, 
none  in  the  habits  and  views  of  the  great  people  whom  we 
represent.  Indeed,  we  should  come  under  the  condemna- 
tion of  Cicero  if  we  were  to  seek  on  this  narrow  vie\v  of 
law  such  consequences  as  I  have  pointed  out.  "  ■'>umnimn 
,7>issacpe,  sumnia  injuria  est."  The  extremity  of  the 
laiv  is  often  the  extremity  of  wickedness. 

And  novv  I  am  prepared  to  consider  the  general  traits 
and  qualities  of  the  offenses  charged,  and  I  shall  endeavor 
to  pursue  in  the  course  of  my  argument  three  proposi- 
tions:— 

First.  That  the  alleged  infractions  of  this  pen.al  statute 
are  not  in  themselves,  or  in  any  quality  or  color  that  has 
been  faste  u-d  upon  them  by  the  evidence  in  this  case,  im- 
peachable offenses. 

Second.  That  whatever  else  there  is  attendant,  appurte- 
nant, or  in  the  neighborhood  of  the  subjects  thus  presented 
for  your  consideration,  is  whollv  political,  not  the  subiect 
of  jurisdiction  in  this  court,  or  in  any  court,  but  only  in 
the  g''eat  forum  of  political  judgment,  to  be  debated  at  the 
husfings  and  in  the  newspapers,  by  the  orators  and 
writers  to  whom  we  are  always  so  much  indebted  for  cor- 
rcct  and  accurate  views  of  the  subjects  presenteil  for  such 
determinations.  If  I  can  accomplish  this,  1  shall  have  ac- 
coniplished  everything. 

Third.  I  shall  ask  votir  attention  to  the  precise  .acta 
and  facts  as  disclosed  in  the  evidence,  and  charged  in  the 
articles,  and  shall  bring  you  I  think,  to  a  safe  and  iudis- 
putab'e  conclusion,  that  even  the  alleged  infr.ictious  of 
pen.al  law  liave  none  of  them  in  fact,  taken  place. 

We  must  separate,  at  least  for  the  purpose  of  arginnent, 
the  inuendoes,  the  imputations,  the  aggravation,  which 
find  their  I'l.ice  only  in  the  oratory  of  the  managiu-s.  or 
only  in  voiir  own  minds,  as  conversant  with  the  ty'onstitn- 
tion.  Up  to  twelve  o'clock  on  February  21,  IStj.S,  the  Presi- 
dent was  innocent  and  unimpeachable,  and  at  one  o'clock 
on  the  same  day  he  was  guilty,  and  impeachable  of  the 
ptiiug  of  offenses  which  fill  up  all  the  articles. 

Leaving  out  the  Emorv  articl.',  which  relates  to  conver- 
satiiui  on  the  morning  ot'  the  22d  of  I'eliruarv,  what  he  did 
was  all  ivriting;  what  ho  did  was  all  public  and  oliicial; 
what  he  did  was  all  communicated  to  all  flu'  authorities  ot 
the  govi'ruuieut  having  relation  to  the  subject. 

Therefore  you  have  at  once  proposcil  for  your  considera- 
tion, a  fault,  not  of  personal  dclhiqueney,  not  of  morality, 
not  ot  turpitude,  not  one  which  disparages  in  the  judg- 
nuiut  of  mankind,  not  "one  which  degrades  or  atfi'cts  the 
position  of  the  malefactor.  It  is,  as  Mr.  Senator  Williams 
tndy  said;- ".V  new  offense  undcu-  the  laws,  an  olfensc  mrt 
involving  turpitude,  and  rather  of  a  political  character." 

Now,  too,  on  the  proofs:— This  offense  carries  no  conse- 
quence bevoiid  what  its  action  indicates,  to  wit:  a  change 
in  the  head  of  a  dep;irtment.  It  ia  not  a  change  of  depart- 
ment; is  is  not  an  attempt  to  wrest  a  department  or  apply 
an  othre.  against  the  law,  contrarv  to  the  regulations  of 
the  government,  or  ag.ainst  the  safety  or  the  peace  of  the 
State.  Not  in  the  least.  Whatever  imaginafiou  may  sug- 
gi.st.  whatever  invective  may  iufiuiate,  the  fact  is  that  it 
had  no  other  object  and  no  other  plan,  and  wouM  h  ivo 
luid  no  other  consequence,  than  the  substitution  for  Mr. 
Stanton  of  some  other  citizen  of  the  United  Stiites,  who, 
bv  the  advice  and  consent  of  the  Senate,  should  be  put  in 
till'  vacant  place  of  the  Secretary  of  War,  and  to  have, 
until  that  advice  and  consent  were  given,  the  office  hlled 
by  some  legal  ad  iiUcnm  holder  of  it. 

If,  then,  the  removal  bad  been  effected;  if  the  effort  to 
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aseert  ^  canstitutional  authority  by  the  Prepidcnt  had 
he<-'n  effectual,  no  prctcnee  is  made  or  can  be  mafle  tnat 
an'- thing  was  contemplated  which  could  be  conpidered  as 
placing  any  branch  of  the  government  out  of  the  atithuritv 
of  law.  \Vhatever  there  u.iRht  he  of  favor  or  support  of 
nublic  opinion  in  favor  of  Mr.  Stautou  for  that  post,  and 
Iio^-ever  well  deserved  all  that  may  be,  ^enat'.ra  cannot 
refiiBe  to  understand  that  there  was  nothinz  in  his  re- 
moval which  should  be  exaggered  iuto  a  crime  against  the 
satetv  of  the  State.  ,  ^,    »  . 

But  I  go  a  little  further  than  that  and  say,  that  however 
ereat  mav  have  been  the  credit  with  the  houses  of  Oon- 
re,.!.,  and  with  the  people  of  his  own  party,  which  Mr. 
Stanton  enjoved,  it  cannot  be  doubted  that  tliore  was  a 
general  and  substantial  concurrence  of  view  in  Congress, 
among  all  the  public  men  io  the  service  ot  the  government, 
and  ainong  the  citizens  generally,  that  the  situation  dia- 
cl'ised  to  public  view  and  public  criticism,  an  antagonism 
between  a  head  of  a  department  and  the  President  of  the 
United  States,  not  suitable  for  the  public  service,  and 
was  not  to  be  encouraged  as  a  situation  in  the  conduct  of 
tl;ee.^:(C;itive  government:  and  that  there  was  a  general 
oriuion  among  thoughtful  men  and  considerate  people 
that,  however  much  the  politics  of  the  Secretary  of  War 
might  be  regarded  an  better  than  the  polities  of  the 
presiilent,  if  thev  would  uphold  the  firm  of  government 
and  recognize  the  oflicial  rights  that  belong  to  the  two  po- 
gitions,  it  was  a  fair  and  just  thing  for  the  I're.'idcnt  to 
expect  the  retirement  of  the  Secretary  of  W.ar,  ratlier  than 
that  hlf  just  and  nccossarv  powera  should  be  crippled.  It 
follows  that  the  whole  thing,  in  act,  in  purpose  and  in  con- 
duct, is  a  formal  contravention  of  a  statute.  I  will  not  say 
how  criminal  that  may  he ;  1  will  not  say  uhether  absolute, 
iuliexible,  personal  obedience  to  every  law  of  the  land 
mav  not  be  exacted  under  penalty  of  death  from  evervbody 
holding  public  station.  That  is  a  matter  for  the  legislators. 
r,o\v  when  you  coupider  that  this  new  law  really  reverses 
the  whole  action  of  the  government;  that,  in  the  language 
of  the  Senators  and  Kepre^-cintatives  who  spoke  in  its  be- 
half, it  revolutionizes  the  practice  of  the  government:  and 
when  von  con:<ider  that  the  only  person  in  the  United 
States  whom  that  law  in  relation  to  the  holders  of  oflices 
■was  intended  to  affect,  or  co\ild,  bvits  terms,  affect,  was 
the  President  of  the  Lnited  States;  when  you  consider 
that  nobody  was  subjected  to  it;  that  it  was  made 
a  rule,  a  control,  a  rettraint.  a  mandate,  a  dic- 
ti)n,  to  nobody  else  in  the  L'uited  Statep_  e.xrept  the 
President,  just  as  distinctly  an  if  it  had  s-aid  in  it:  -If, 
the  President  shall  remove  from  olhce,  he  shall  bepuni?hed 
by  fines  and  imprisonment,  and  when  you  know  that  it 
was  claimed  that  the  President,  under  the  Constitution, 
had  aright  to  remove  from  ofhee,  you  at  once  see  that, 
by  a  necessary  exclusion  and  conclusion,  it  was  an  act  po- 
litical in  its  nature,  and  that  its  violation  in  support  of, 
and  in  obedience  to  a  higher  obligation  of  the  Constitu- 
tion, should  bring  no  such  Ciiu.'e'iueuces  as  are  attempted 
to  be  intlicted  here  now.  \Vhen>-ver  anvbodv  puts  himself 
in  that  position  it  cannot  be  made  a  crime  of  m  the  moral 
judgment,  or  in  the  judicial  determination  of  the  sentence 
and  measure  of  punishment. 

But  we  are  committed  by  the  managers  to  the  most  ex- 
traordinary views  on  tlie  subject  of  violating  what  is 
called  an  unconstitutional  law.  Why,  nobody  ever  vio- 
lates an  unconstitutional  law,  because  there  never  is  any 
such  obstacle  to  man's  action,  freedom,  dut.v  and  right  as 
an  unconstitutional  law.  The  question  is  whether  he  vio- 
lates the  law;  not  whether  he  violates  a  written  paper 
published  in  a  statute  book,  but  whether  ho  violates  law : 
and  the  tirst  lessons  under  a  written  constitution  are  and 
nmst  b  that  a  law  unconstitutional  is  no  law  at  all.  The 
le.irn.  d  niani'ger,  Mr.  Poutwell,  i-peaks  of  law  being  an- 
nulled bv  the  jiuigmeut  of  tlu;  Supreme  Court,  but  the  Su- 
preuie  Court  never  aunids  a  law. 

There  is  no  ditTerence  in  the  binding  force  of  a  law,  after 
the  Supreme  Court  has  annulled  it,  as  he  call-i  it,  from 
"svhat  there  was  before.  The  Supremo  Court  has  no  politi- 
cal fui  ction :  it  has  no  authoritv  or  pou  er  to  annul  a  law 
It  has  the  faculty  of  judgment  to  di.?cern  what  the  law  is, 
and  ■vh-.a  the  law  hn»  been,  and  so  to  administer  it.  Applv 
this  to  au  iadictmert  for  a  violation  of  t!ie  Tenure  of  otlice 
act,  and,  supposing  that  act  to  he  unconstitutional,  is  a 
man  to  be  punished  because  he  has  violat.-d  it,  and  becaute 
the  Supreme  Court  has  not  vet  dn  lared  it  iiuconstitu- 
tion.al?  No ;  he  comes  into  court  and  savs.  "I  have  viol.-ited 
no  law."  The  statute  is  read.  'The  Constitution 
IS  read.  The  judges  8:i.y  you  have  vioUtcd  no  law.  and 
that  ends  the  matter.  Ihe  man  does  not  need  to  appeal  to 
the  decision  of  the  court  as  to  the  measure  of  punishment 
or  to  the  mercv  of  the  Executive.  In  the  matter  of  par- 
dons he  has  done  what  was  right,  and  he  needs  to  ni.ike 
no  apology  to  Congress  or  to  auvbody  cW,  but  Congress 
Owen  an  apology  to  him.  I  shall  consid.>r  this  matter 
more  tuUy  hereafter,  and  now  allude  to  it  onlv  in  view  of 
hxing  a  necessarily  reduced  estimate  of  criminality  iu 
the  act.  Much  has  been  said  about  the  duty  of  the 
President  to  execute  unconstitutional  law  I  claim 
that  the  President  has  no  greater  right  in  relation 
to  a  law  which  operates  on  him  in  his  public  dutv 
and  upon  him  obuouslv  to  raise  a  qiiesti.m  under 
the  Constitution  to  determine  to  his  right,  and  what  his 
duty  18,  than  .any  citizen  has  in  private  capacity  when 
a  law  lufi  inges  upon  his  constitutional  rights,  to  say  that 
Congress  has  no  right  to  pass  unconstitutional  laws  aiid 
yet,  that  everybody  is  to  obey  them  just  as  if  thev  were 
constitutional,  and  to  be  punished  for  breaking  them  just 
as  if  they  were  constitutional:  and  to  be  prevented  from 
raising  the  question  whether  thev  are  constitutiiuial  is  of 
course,  trampling  the  Conptitution.  and  those  who  obev  it 
into  the  dust.    Obey  the  Constitution  as  against  au  act 


of  Congress  which  invades  it.  If  the  act  of  Con- 
gress, with  the  sword  of  its  justice,  can  cut  off  hia 
head,  and  the  (Jomtitiition  has  no  power  to  save  hiui, 
and  there  can  be  nothing  but  debate  hereafter,  whether 
he  waa  properlv  puni-hed  or  not.  gentlemen  neelect  the 
first  and  necessary  conditions  of  all  constitutional  govern- 
ment of  this  nature.  But,  again,  the  form  of  the  alleged 
infraction  of  this  law,  ivhether  it  was  constitutional  or 
not,  is  not  such  as  to  bring  any  person  within  any  impu- 
tation, I  will  not  say  of  formal  infraction  of  the  law.  b-'t  of 
any  violent  resiKtance  to  or  contempt  of  the  law.  Nothing 
was  done  whatever  but  to  issue  a  paper  and  h.avc  it  deli- 
vered, which  puts  the  posture  of  things  in  this  condition, 
and  nothing  el-e.  The  Constitution,  we  will  suT'PO'e  says 
that  the  President  has  a  right  to  remove  the  Secretary  of 
War. 

The  act  of  Congress  savg  that  the  President  shall  not 
remove  the  Secretary  o'f  War.  The  President  savs,  "I 
will  issue  an  official  order  which  will  raise  the  question 
between  my  conduct  and  the  statute  that  the  statute 
r.aiscs  between  itself  and  the  Constitution."  As  there  is 
and  can  be.  ai-d  ever  should  be  a  reference  of  a  la'v  to  the 
revision  and  determination  of  the  Supreme  Court,  or  of 
some  other  court,  so  when  the  Constitution  and  the  law 
are,  or  are  supposed  to  be  at  variance,  or  inconsistent, 
evervbody  upon  whose  rights  are  invaded  has  a  right, 
under  the  usual  condition  of  conduct,  to  put  himself  in  a 
position  to  net  under  the  Constitution  and  not  under  tho 
law.  The  Prosid'-ut  of  the  United  States  has  it  all  on 
paper  thus  far.  The  Constitution  is  on  paper.  The  law  is 
on  paper,  and  he  issued  an  order  on  paper,  which  is  an 
assertion  of  the  Constitution  and  a  denial  rf  tho  law. 
That  paper  has  legal  validitv  if  the  Constitution  sustaina 
it,  and  is  illegal,  invalid,  and  ineffectual, 

If  the  law  prohibits  it.  and  if  the  law  is  conformad  to 
the  Constitution  therefore,  it  appears  that  nothing  was 
done  but  the  mere  course  and  process  in  the  exercise  of 
right,  claimed  under  the  Constitution,  without  force, 
without  violence,  and  making  nothing  but  tho  altitude  of 
assertion,  which,  if -luestioned,  might  raise  the  point  of 
judicial  determination.  Now,  Senators,  you  are  not,  yon 
cannot  be  unfamiliar  with  the  principle  of  our  crimin  il 
law.  the  good  sense  and  common  justice  of  which, 
"although  it  eoniftimes  is  pushed  to  extremes,"  approves 
itself  to  eiery  huiest  niiud,  and  that  is  that  criminal 
punishments  under  anv  form  of  statute,  or  any  definition 
of  crime.  6h;<ll  never  he  made  to  operate  upon  acts,  even  of 
force  and  viol. ■nee,  which  are  or  honestly  may  be  believed 
to  be  done  under  claim  of  right. 

It  is  for  that  porpose  that  the  nnimus,  the  intent,  the 
^'amviiis  faraiii."  in  cases  of  larceny;  the  malice  pre- 
ponse' in  cases  of  murder,  are  made  the  very  suh^taufX! 
cf  the  crime;  and  nothing  in  felt  to  be  more  oppiessivg, 
nothing  has  fewer  precedents  in  the  hittory  of  our  legisla- 
tion or  of  our  j\idirial  decisions,  than  any  attempt  to 
coerce  the  assertion  that  peaceful  and  civil  claims  of  right 
by  penal  enactment.  It  is  for  that  reason  that  our  eoni- 
niunities  and  our  law-givers  havo  always  fnnvned  upon 
anv  attempt  to  coerce  the  right  of  anpeal  under  anv  n>- 
strietions  or  any  penalties  or  coats.  Civil  rights  are  rights 
available  and  practical,  ju^t  according  as  the  pe  )ple  can 
avail  thomselves  of  them,  and  the  moment  you  att.ach  a 
punishment  to  the  assertion  of  a  claimed  right,  you  in- 
fringe upon  one  of  the  necessary  rights  of  the  people. 

Now,  I  ask  .vour  attention,  at  least  I  confcsss  thnt  1  do  it 
with  reluctance,  and  contrary  to  my  own  tastes  and  judg- 
ment, ver.v  much  to  what  is  but  a  low  level  of  illustration 
and  of  argument.  But  day  .after  day  it  lias  been  nressed 
upon  j-ou  that  n,  formal  violation  of  a  statute,  although 
made  under  claim  of  a  constitutional  right  and  duty 
honestiv  felt  by  the  President,  is.  nevertheless,  a  ground  of 
impeachment,  not  to  be  impeded  or  prevented  bv  any  of 
those  considerate  inducements.  I  ask  vour  atti-ntiou  to 
what  is  but  an  illustration  of  the  gener.al  principle  that 
penal  laws  shall  not  be  enforced  in  reference  to  an  intent 
governed  by  a  claim  of  title,  A  poacher  h:id  set  his  "ires 
i\  1th  the  domain  of  the  lord  of  a  manor  and  ha  1  caught  a 
pheasant  in  the  ''  ires ;  the  gamester  took  possession  ol  the 
wire  and  of  the  dead  pheasant. 

The  poacher  approached  him  with  threats  of  force  and 
■violence,  and  took  from  him  the  wires  and  the  dend  phea- 
sant. The  poacher  was  arrested  and  tried  for  robbery. 
Vaughan.  Baron,  says:— "If  the  prisoner  demanded  the 
wires  under  the  honest  conviction  that  he  had  a  right  to 
them,  though  he  mav  be  liable  for  trespass  in  s-tting  them, 
it  is  not  robbery.  The  gamekeeper  had  aright  to  take 
them,  and  when  so  taken  they  never  coT\ld  have  been  re- 
covered from  him  by  the  prisoner.  Yet,  still,  if  the  prisoner 
acted  under  tlie  honest  belief  that  the  property  in  them 
continued  in  him-elf.  I  think  it  is  not  a  robbpiv.  If.  ho-v. 
ever,  he  used  it  simplv  as  a  pretense,  it  would  be  a  robbery. 
The  question  for  the  jury  is  whether  the  pi i  oner  did  hon- 
estly believe  that  the  propertv  was  in  hioiself,  or  not.'' 
Tliii?  doi  3  the  criminal  law  of  a  free  p>'ople  distinguish  be- 
tween teclinical  and  actual  faults.  What  mean  the  gua- 
rantees of  Ihe  (Constitution?  What  m<'an  the  practice  and 
habits  of  English  liberty,  which  w  ill  not  allow  anvboily 
enjoying  that  liberty  to  be  drawn  into  question  criminally 
by  any  ti'chnical  or  formal  view  of  law? 

What  mean  those  fundamental  principles  of  our  libertr, 
that  no  man  shall  be  put  on  trial  for  accusation  of  crime, 
though  foniKilly  committed,  nnleps  the  grand  jury  sh.ill 
choose  to  bring  him  under  iuculpation,  and  that,  when  he 
is  brought  under  ineulpatiou,  he  shall  not  be  condi  niued 
by  any  judge  or  magistrate,  but  bv  the  coiidemuatiou  of 
hfs  pi'crs.  Certainly,  we  have  not  so  far  forgotten  our 
liberties  and  on  what  they  rest,  that  we  should  bring  a 
I'rr-  id  uit  of  the  I  "ii'*od  -^tites  und.u-  the  formal  apparatus 
of  iron  oppicsaoa,  w  liich,  by  necessity,  if  you  set  it  agoing 
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shnll,  without  crime,  without  fault,  without  turpi- 
tude. withoi:t  the  moral  fault  even  nf  violatine  a  Fit^tute 
Which  he  believed  to  he  bii'.ding  upon  him.  brine  about 
the^e  ruon.^troii8  coiispinences.  raon'troiis  iu  their  con- 
demnation of  depriving  liiin  of  his  office  and  the  people  of 
tiie  country  of  au  executive  head. 

The  court  here,  at  two  o'clock,  took  a  recess  for  a  quarter 
of  .an  hour. 

Mr.  EV.VRTS  continued.— I  am  quite  amazed.  Mr.  Chief 
Justice  and  Senators,  at  the  manner  in  which  these 
learned  nmuagers  are  disposed  to  bear  down  upon  people 
that  obey  the  Constitution  to  the  neglect  or  avoidance  of  a 
law. 

It  is  the  commonest  duty  of  the  profession  to  advise  and 
maintain  and  advocate  tlie  violation  of  a  law  in  obedience 
to  the  Constitution,  and  in  the  case  nf  .an  ollicer  wliose 
duty  is  ministerial,  whose  whole  obligation  in  his  ofiicial 
capacity  is  to  execute  or  give  force  to  a  law,  even  wlien 
the  law  does  not  bear  upon  him,  hi"  rieht  then,  in  good 
fsith  and  for  the  purpose  of  the  public  service,  and  with 
the  view  oi  ascertaining  hv  the  iiltiuiate  tribunal  in  season 
to  prevent  public  mischief,  whether  the  Constitution  or 
the  law  in  to  be  the  rule  of  his  condict.  and  whitinr  they 
be  at  variance,  the  ofticer  should  and  dii.>9  appeal  to  the 
court.  I  ask  your  attention  to  a  case  in  third  Seldon's  re- 
ports, New  York  Court  of  Appeals.  p.\ge  9,  in  the  case  ot 
Nc-ell,  Auditor  of  the  C;inal  Department,  in  error, 
against  The  People,  State  of  New  York  The  Constitu- 
tion of  the  Stp.te  of  ^evv  York  contains  provisions  re- 
Rtiietive  upon  the  capacity  or  power  of  the  Legislature  to 
ini^ir  public  drbt. 

Tiie  Legislature  deeming  it.  however,  within  its  right 
to  raise  uiont-y  for  the  completion  of  the  canals,  upon  a 
ph'dge  of  the  cnnali  and  their  revenne,  not  in"!  'ding 
what  may  be  called  the  personal  obli^itimof  the  Stite, 
undertook  to  rai-e  a  loan  of  «ix  or  ten  millions  of  d'llars, 
and  Mr.  Newell,  the  Canal  .\uditor,  when  a  draft  was 
drawn  upon  hiui.  in  his  capacity  as  a  miuijteri  \1  o'Ticer, 
and  oheyant  to  the  law.  refus.'d  to  pay  it.  and  rai-sed  the 
question  whether  this  act  was  nncon-titutional.  Well, 
now,  he  ought  to  have  been  iun'eached  ;  he  ouyht  to  have 
had  the  Senate  and  the  Court  of  Anpeali  con v.-nrd  on  him, 
and  been  removed  from  office.  The  idi-a  of  a  mere  auditor 
getting  liimself  up  against  what  the  U-arned  niariagT  calls 
law?  He  pet  himself  up  in  favor  of  law,  and  against  its 
contravention. 

The  question  was  carried  to  the  Supreme  Court  of  that 
State,  and  the  court  decided  that  the  law  was  coustitu- 
tional;  but.  upon  an  apiJcal  to  the  Court  of  .Anpi^al^,  tliat 
court  held  it  unconstitutional,  and  tin-  eiv  million  loan  was 
rolled  away  a'"  a  scroll.  Now,  I  would  like  to  know  if  the 
President  of  the  United  States— who  ha?i  taken  an  oath  to 
5re?ervc,  protect  and  defend  the  Constitution  of  the  Unitrd 
States- '1  hen  a  la-.v  i- pa^'ed  over  hi^  head,  and  he  has 
appealed  to  the  Constitution,  this  Constitution  is  to  an- 
p'.ver  through  the  Hoa«e  of  Ucpresentatives.  We  admit, 
for  argument,  that  the  law  is  i  nconstit'tional;  we  admit 
It  bears  on  vou  and  your  just  rislit^i,  and  ou  nothing  i-I?e  : 
and  we  aduiit  tiiat  you  have  raised  the  constitutional 
question;  vet  such  is  the  peril  under  which  you  do  that, 
tliat  we  will  cut  off  your  head  for  questiouicig  an  unconsti- 
tional  law  that  bears  upon  vour  rights  and  contravens 
that  Constitution  that  you  have  sworn  to  protect  and  de- 
fend. 

liow  will  our  learned  managers  dispone  of  this  case  of 
Newell,  the  auditor,  jgainst  tlie  peovile  of  the  State  of  Neiv 
York,  where  .au  uprisht  and  faithful  officer  Acted  in  the 
common  iutero^t  and  for  the  maiu'enance  of  the  Consti- 
tution? -And  are  we  such  bad  ritizens  when  we  advise 
that  the  Constitution  of  the  Tnited  States  may  be  de- 
fended, and  that  the  President,  without  a  breach  of  the 
peaoe,  and  with  an  honest  purpose  mav  make  a  ease  where 
the  judsiu'nt  of  the  court  may  be  had  and  the  (Jonstitution 
BUrtained?  Why.  not  long  Fiuce  the  State  of  New  York 
passed  a  law  laving  a  ta.x  on  brokers'  sales  in  the  city  of 
New  York,  at  "half  or  three-quarters  per  cent,  on  all 
goods  that  shoold  be  sold  by  brokers,  seeking  to  raise  for 
the  reveuue  purposes  of  the  State  of  New  York  about  ten 
millions  of  d'lllars  on  the  brokers' sales  of  merchandise, 
which  sales  distriliuted,  throneh  the  operations  of  that 
emporium,  the  commerce  of  the  "'hole  country  for  con- 
aumption  through  all  the  States  of  the  L'nion. 

Your  sng.ar,  your  tea,  vour  coffee  tliat  you  consume  in 
the  valley  of  the  Mistis sippi,  was  to  be  made  to  pay  a  tax 
in  the  citv  of  New  York  to  support  the  State  of  New  York 
in  this  gigantic  scheme,  and  they  made  it  penal  for  anv 
broker  to  sell  them  without  giving  a  bond  to  p.ay  it.  Wdl. 
now,  when  all  the  brokers  were  iu  thii  distres-s,  1  advised 
Bome  of  them  that  the  shortest  «  ay  to  settle  thkt  matter 
was,  not  to  give  the  bonds,  and  when  one  of  the  nio.-t  rc- 
Fpectable  citizens  of  the  State  was  indicted  by  the  grand 
ii;r>'  for  Belling  coffee  without  giving  a  !)>iid.  and  it  rame 
before  the  CMiits,  according  to  mv  adNice,  and  I  bail  the 
good  fortune  to  bo  sustained  in  the  Cont  of  Appeal.  i.f  the 
State  of  New  York,  in  the  proposition  that  the  law  was 
unconstitutional,  and  the  iudictuiCiit  faiUd. 

Was  I  a  bad  citizen  for  invoking  the  Constitution  of  the 
United  States  against  these  infractions  of  Ian  ?  Was  tliis 
def.'udant.  in  the  indictment,  a  bad  eiti/en  fi.rundrrtak- 
jng  to  obe  y  the  Constitution  of  the  United  States?  Where 
are  vour  constitutiunal  decisions?  Look  at  the  ease  of 
Brown  vs.Marvland.tlio  Banks  tax  cases.all  these  instances 
bv  which  a  constitution  is  arravcd  for  the  protection  of 
tlie  rights  of  the  citizen;  it  is  always  by  instances;  it  is 
always  bv  big  acts,  and  the  only  conditiuu  is.  that  it  sh.all 
be  dune  without  a  breach  of  tin;  peace  and  in  go-.d  faitli. 
Whi  n  Mr.  Lincoln,  before  the  insurrection  had  broken 
out,  had  issued  the  habeas  corpus  and  undertook  to  arrcnt 
tie   mischief  that  waa   going   on  at  Key  West,    where. 


through  the  form  of  peace,  an  attack  was  made  npftn  that 
fort  and  upon  the  goverimient  navy  yard  throueh  the  ha- 
beas corpus— an  excellent  way  to  take  a  furt— 
I  do  not  know  whether  the  honorable  mauascr,  w  ho  is 
so  good  a  lawyer,  tried  that  iu  any  of  his  militarv  ev'^e- 
riences  or  net  (laughter),  but  a  habeas  corpus  was  tried  in 
order  to  strip  that  fort  of  all  its  f  oldicrs,  and  it  was  sue- 
ceeding  aduiirably.  The  fort  would  have  been  taken  bv 
habeas  corpus,  but  that  President  Lincoln  suspended  the 
habeas  corpus,  violating  the  law.  violating  the  Constitiu 
tion.  .v. IV,  was  it  necessarv  that  he  should  be  impeach'd? 
What  did  he  do?  lie  suspended  it  bj-  proi-Iamation.  on  the 
loth  of  Mav.  1861,  and  at  tlie  ooening  of  the  next  session  he 
referred  to  the  fact  of  the  illegalitv  of  the  measures  in 
question,  saying  they  were  ventured  upon  under  publii 
necessitv,  and  comtnitted  them  to  the  judgment  of  Con- 
gress. I  will  give  you  another  act  of  this  great,  heroic 
President,  the  arrest  of  the  members  of  the  Leei-lature  of 
Maryland,  never  justified  by  any  law  that  I  know  of. 
nor  by  the  Constitution;  and  it  so  happens  that 
the  very  statement  there  was,  that  "public  action 
is  to  be  judged  bv  public  men  and  public  officers  as  pri- 
vate .actions  are  to  bo  judged  hv  private  men,  according 
to  the  quality  of  the  act,"  whether  it  shall  bo  impeached 
or  whetlier  it  shall  be  indemnified.  I  do  not  make  this 
argument  as  going  fur  her  than  to  meet  the  necessitv 
which  I  underftand  the  honorable  managers  to  put  forth, 
that  an  infraction  of  a  statute  must  earrv  out  of  office  anv 
President  of  the  United  States.  Whv  the  very  next 
etatnt"  in  this  book,  after  the  ('ivil  Olfice  Tenure  act,  on 
page  402.  is  an  act  to  declare  v.alid  and  conclusive  certain 
proclamations  of  the  President,  and  acts  done  in  pursu- 
ance thereof  in  the  suprestion  of  the  late  Rebellion.  .The 
military  couimissions  had  been  declared  invalid  by  the 
Supreme  Court,  and  here  we  have  an  act  of  indemnitv. 
covering  a  multitude  of  formal  and  technical  sins,  bv  in- 
demnity and  protection,  to  have  the  eame  etfect  as  if  the 
law  had  been  passed. 

If,  therefore,  this  interpretation  of  law  and  dutv,  by 
their  act  unqualitied,  nnscrutinized,  nnweiehed,  unmea- 
sured, is  to  make  the  necessarj-  occasion  of  a  verdict  of 
impeachment,  it  must  be  considered  under  the  clear 
bright  light  on  which  true  statesmanship  sheds  upon  the 
subject.  We,  as  conveniently  at  this  point  as  afterwards, 
pay  some  attenti'in  to  the  astronomical  punishment  which 
the  learni'd  aud  honorable  manager,  Mr.  Boutnell.  thinks 
should  b"  apniied  to  the  novel  caec  of  impeachment. 
Cicero.  I  think  it  is,  who  says  that  a  lawver  sliould  know 
everything,  tor.  so"ner  or  later,  there  is  lio  faet  in  history, 
in  science,  or  in  human  knowledge,  that  will  not  come 
into  plixy  in  his  argument.  Protoundly  sensible  of  ihv 
ignorance,  being  devoted  to  a  professionj  "which  sharpens 
and  does  not  enlarge  the  mind,"  I  can  admire  without 
envying  the  superior  knowledge  evinced  by  the  honop- 
able  manager.  But,  nevertheless,  while  some  of  his  col- 
leagues were  paving  attention  to  an  unoccupied  and  un- 
appropriated inland  on  the  surface  of  the  seas,  Mr.  Mana- 
ger Boutwell,  more  ambitious,  had  discovered  an  urw 
tenauted  and  unappropriated  region  in  the  skies,  (laugh- 
ter) reserved,  he  would  have  us  think  in  the  final  coun- 
cils of  the  Almighty,  as  a  pl.ace  of  punishment  for  cont 
victed  and  deposed  American  Presidents.  (Laughter.) 
No-.v.  at  first,  I  thought  that  his  mind  had  become  so  en- 
larged that  it  was  not  sharp  enough  to  observe  that  the 
Consrituti'rubad  limited  the  punishment  (lauehter),  but  on 
reflectiru,  I  saw  that  he  was  as  legal  and  logical  as  he  wa< 
ambitiouB  and  astronomical,  for  the  Constitution  has  said, 
"removal  from  office,"  and  has  put  no  limit  to  the  distance 
of  removal.  (Great  laughter.)  So,  without  shedding  a 
drop  of  his  bJo'>d.  or  taking  a  penny  of  his  property,  or 
ironing  his  limbs,  he  is  sentenced  to  remov.al  frcun  orlica 
and  transportation  tothe^kies.  (Laughter.)  This  is  the 
great  undertaking,  and  if  th-  learuid  uiana"?er  can  onlv 
get  over  the  obstacle  of  the  laws  of  nature,  the  Coustitiv- 
tion  won't  stand  in  the  wav.     (Laughter.) 

I  can  think  of  no  method  but  that  of  a  convulsion  of  the 
eartli  that  should  project  the  deposed  President  to  this  in- 
finitely distant  space;  b^t  a  shock  of  nature  of  so  vast  au 
energy  and  so  great  a  r.-sult  might  unsettl  ■  even  the  tK) 
firm  members  oft'ougress.  (Laughter.)  How  shall  wc 
accomplish  it?  Why,  iti  the  tiiet  i)lace,  noliody  kno-  s 
where  that  space  is  but  the  learned  manager  hiiu  elf 
(laughter),  and  he  is  the  ucccssary  deputy  to  execute  the 
judgment  'f  the  court. 

Let  it  then  be  provided,  that  in  case  of  your  sentence  of 
deposition  and  removal  from  office,  the  honorable  the  as- 
tronomical manager  shall  take  into  his  own  hands  the 
execution  of  the  sentence.  With  the  President  made  last  to 
his  broad  and  strong  shoulders,  and  having  alreadv  essayed 
the  flight,  bv  itnaziiiation,  better  prepared  to  execute  it  in 
f>rm.  taking  advantage  of  ladders,  as  far  as  laiM-rs  would 
go,  to  the  top  of  this  high  Capit'l.  and.  spurning  ih.-m  with 
his  feet,  fnuu  thelioddess  of  Liberty  let  him  set  out  upon  big 
flight  (lauehter),  while  the  Houses  of  Congress  and  all  the 
people  of  the  United  States  shall  shout  "Hicitur  ad  a-stra." 
(Laughter,  loud  and  long  continued.) 

Here  an  oppressive  doubt  strikes  me;  how  will  the  man- 
aeer  ect  b.acK?  How  when  he  g-ts  I'l  rond  th  •  power  nf 
grav  ifation  to  restore  him.  «  ill  he  ge;  back?  And  so  ambi- 
tious a  wing  as  he  could  never  Etoip  to  a  do.vnivard 
tlight.  No  doubt  as  he  rias-ses  through  the  expanse,  that 
famous  question  of  Carlile,  bv  which  he  points  out  the  lit- 
tleness of  human  affairs:— "What  thinks  Bootis  of  them  as 
he  leads  hi*  hunting  digs  over  the  7ei;ith  in  their  leash  of 
sideral  tire,"  v  illoecur  to  the  maua-.;ers.  What  indeed 
would  Bootis  think  of  this  new  constellation  'laughter) 
looming  through  space,  beyond  the  power  of  Congrees  to 
send  for  p-r'ons  and  pai  ers?  (Laughter.) 
Who  shall  return  and  how  decide  iu   the  contest  tbero 
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heBim  it  this  nc^r  revolution  thiiB  eetablished?  Who  ?h^U 
decide  which  is  the  Bun  and  which  is  the  moon?  Who 
Bhalldeteriiiiue  the  only  Bcieutific  test.wliich  reflects  hard- 
est upon  the  other?  (Laiigliter).  I  w  ieh  to  draw  your  at- 
tention to  w  hat  I  regard  as  an  important  part  ot  my  argu- 
ment, a  matter  of  great  concernment  and  influence  for  all 
etatesmen  and  all  lovers  of  the  CouBtitiition— to  the  par- 
ticular circumstances  under  which  the  two  departments 
of  the  government  now  brought  in  contioversy  are  placed. 
I  speak  not  of  ijersons.  but  of  the  actual,  constant  division 
of  the  two  parties. 

Now,  the  office  of  President  of  the  United  States,  in  the 
view  of  the  frarners  of  the  Constitution,  the  experience  of 
mir  national  history,  and  in  the  estimation  of  the  people. 
is  an  office  of  great  trust  and  power.  It  is  not  dependent 
on  anv  tenure  of  office,  because  the  tenure  of  ottice  is  a 
source  of  oricinal  commission ;  yet  it  is,  and  is  intended  to 
be,  an  office  of  great  authority,  and  the  government,  in  its 
co-ordinate  departments,  cannot  be  BUftaincd  without 
maintaining  all  the  autiiority  that  the  Constitution 
has  intended  for  this  E.\ecutive  office;  but  it  de- 
pends for  its  place  in  the  Constitution  upon  the 
fact  that  itn  autli.iritv  is  committed  to  tlie  suffrage  of  the 
people,  and  that  when  this  authority  is  exerted,  it  is  not 
by  indiviiliial  inirpose  or  will.  Why  the  mere  strength 
that  a  t-int;li-  individual  can  oppofe  to  tlie  corrective  power 
of  the  Cuugress  of  the  United  States?  It  is  because  the 
people,  «  ho,  b3'  their  sufl'rage  have  raised  tlie  President  to 
his  jdace,  are  behind  him,  holding  up  his  hands,  speaking 
with  h^  VI lice,  sustaining  him  in  his  high  duties,  that  the 
President  has  his  voice  under  the  Constitution. 

Its  great  power  is  safe  thus  to  the  people  for  the  reasons 
I liave  stated,  and  it  is  safe  to  the  President  because  the 
peopfe  are  behind  him,  and  have  exhibited  their  confi- 
dence in  liim  bv  their  sulTfage,  but  wlicn  one  is  lifted  to 
the  Presidential  office  wlio  has  not  received  the  sutl'rage  of 
the  people  for  that  office,  then  at  once  discoid ;  dislocation 
begins;  then  at  once  the  great  powers  of  the  ollice  which 
are  consomuit  with  a  free  Constitution  and  witli  the  popu- 
lar will,  and  owes  the  very  breath  of  life  to  the  continn. 
ing  power  of  the  people:  then  it  i?  that  in  the 
criticisms  of  the  press,  in  the  views  of  the  people,  thefc 
great  powers,  strictly  within  the  Cous-titution,  seem  to  be 
despotic  and  person.'il;and  then  3-ou  arc  subjectto  another 
dilliculty  that  our  vicious  system  of  politics  has  introduced, 
and  that  is  that  in  our  nominations  for  the;  two  office^^. 
selecting  always  the  true  leader  of  the  popular  sentiment 
of  the  time  for  the  jilace  of  I'reeieent,  i\e  look  about  for  a 
candidate  for  the  Vice  President  to  attract  the  iiiinoritv 
and  to  assuage  difficulty  and  to  bring  iu  consistent  Bup- 
portcrs. 

Coupled  w  ith  this  phase  in  our  politics,  when  the  Vico 
President  becomes  President  of  the  I'nited  States,  not  only 
is  he  in  the  attitude  of  not  having  the  popular  support  for 
tlie  great  powers  of  the  Constitution,  but  of  not  having 
the  authoritative  support  for  the  fidelity  and  maintenance 
of  his  authority.  Then,  adhering  to  the  original  opinion 
and  _  political  attitudes  which  form  the  argument  for 
placing  him  in  the  second  place,  ho  is  denounced  as  a 
traitor  to  his  party,  and  insulted  and  criticised  by  all  the 
leaders  of  that  party. 

I  speak  not  particularly  in  reference  to  the  present  in 
cumbent,  and  the  actual  condition  of  parties  here,  but  all 
the  public  men,  all  the  ambitious  men.  all  the  men  en- 
gaged in  the  public  service,  and  in  carrying  on  the  govern- 
ment in  their  own  views  and  tlio  interests  and  duties  of 
the  party,  all  have  formed  the?e  views  and  established 
their  relations  with  the  President,  wlio  ha.«  disappeared, 
and  they,  then,  are  not  in  the  attituao  and  support,  per- 
sonal or  political,  that  should  properly  be  maintained 
among  the  leaders  of  a  party. 

Then  it  is  that  ambitious  men  who  had  formed  the  pur- 
pose both  for  t!ie  present  and  for  the  future,  upon  tlio 
faith  of  Presidential  nomination,  find  their  calculations 
flisturbcd  Ihcn  it  is,  that  piudence  and  wisdom  find 
that  terrible  evils  threaten  the  conduct  of  the  government 
and  the  nation. 

Thiswe  all  know  by  looking  back  at  the  p.^rty  difTer- 
ences  in  times  past,  as  in  the  time  of  the  Presidencv  of  Mr 
Tyler,  when  an  impeachment  was  moved  against'him  in 
the  House  of  Keprcsentatives  and  had  more  than  a  hun- 
flred  supporters,  and  it  was  found  after  it  was  all  over  that 
there  was  nothing  in  the  conduct  ot  Mr.  Tyler  to  justify  it 
So,  too,  a  similar  imputation  wiU  be  remembered  in  the 
conduct  of  Mr.  I  illmorc. 

.  Then  the  opposition  seize  upon  this  opportunity,  enter 
into  the,  controversy,  urged  on  the  quarrel,  but  do  not 
espouse  It,  and  thus  it  ended  in  the  President  being  left 
without  the  support  of  the  guarantees  of  authoritv  which 
MUderlie  and  vivify  the  Constitution  of  the  United  States, 
namely,  the  favor  of  the  people;  and  so,  when  this  unfor! 
tiinate,  this  irregular  condition  of  the  K.vecntive  office  con- 
curs with  .a  time  of  great  n.ational  conjointure,  then  at 
once,  you  have  at  work  the  special  or  peculiar  operation  of 
forces  upon  the  Executive  office,  which  the  Constitution 
left  unprotected  and  undefended  w  ith  the  fuU  measure  of 
Mipport  which  every  department  of  the  government 
^louldhavein  order  to  resist  the  others,  pre.-sin"  on  to 
dangers  and  difficulties  which  may  shake  and  bring  down 
tlie  pillars  of  the  Constitution  itself.  1  suggest  then  to  vou 
as  w  ise  men,  that  you  understand  how  out  of  circuni- 
etances  for  w  Inch,  as  man  is  responsible,  attributable  to 
the  workings  of  the  Constitution  itself,  there  is  a  weak 
ness,  and  a  specitil  weakness,  in  the  Presidency  of  the 
L  luted  States,  which  is.  as  it  were,  an  undefended  fort 
and  to  see  to  It  that  an  invasion  is  not  urged  and  made 
Eucc(  Fsfiil,  by  the  temptation  that  is  presented. 

Ihi;  e.\<eptional  weakness  of  the  President,  under  our 
Couititutiou,    IS   accompanied,  in   the   present   state   of 


affairs,  by  the  extraordinary  development  of  party 
strength  in  Congress.  Thei'e  are.  in  the  Constitution,  but 
three  barriers  against  the  will  of  a  inajorit.v  iu  Congress. 
One  is  that  which  requires  a  two-thirds  vote  to  expel  a 
member  of  either  House;  another  is  that  a  two-tl'irda 
vote  is  necessary  to  pass  a  law  over  the  objections  of  the 
President,  and  the  tiiird  is  that  a  two-thirds  vote  of  tlie 
Senate,  sitting  as  a  court  for  the  tri.nl  of  iuipcachment,  is 
necessary  for  conviction.  And  now  these  last  two  proteo- 
tious  of  the  Executive  office  have  disappeared  from  the 
Constitution,  in  its  practical  working,  by  the  condition  of 
parties,  which  has  given  to  one  the  firm  possession,  by 
three-fourths,  I  think,  in  both  houses,  of  the  control  of  the 
go\ernment,  of  each  of  the  other  branches  of  the  govern- 
ment.   Kefiect  upon  this. 

I  do  not  tfiuch  upon  the  particular  circumstance  that  the 
non-restoration  of  tlic  States  has  left  thi'  members  in  bwth 
Houses  less  than  thoy  might  under  other  circiim.^tancesbc. 
I  do  not  calculate  on  whether  that  absence  increases  or  di- 
minislies  the  proportion  that  there  would  be  in  parties. 
Possibly  their  presence  might  even  .aggravate  the  political 
majority  which  overrides  practically,  on  the  calculati.  na 
of  the  President's  protection,  in  the  guarantees  of  the  Con- 
stitution. What  did  the  two-thirds  mean?  It  meant  that 
in  a  free  country  where  intelligence  is  diffused  it  was  im- 
poesible  to  suppose  that  there  would  not  be  a  somewhat 
equal  division  of  parties.  It  was  impossible  to  suppose 
that  the  excitement  and  zeal  of  party  would  carry  all  tlie 
members  of  it  into  any  extravagancies.  I  do  not  call  them 
extravagancies  in  any  sense  of  reproach.  I  merely  speak 
as  to  the  extreme  measures  which  parties  may  be  disposed 
to  adopt. 

Certainly,  then,  there  is  ground  to  reflect  before  bringing 
to  the  determination  this  great  struggle  between  the  co- 
ordinate branches  of  tlie  government,  whether  the  co-or- 
dination in  the  Constitution  can  be  preserved,  or  whether 
it  is  better  to  urge  a  test  which  ni.ay  operate  upo»  the 
framework  of  the  Constitution  and  upon  its  future,  unat- 
tended bv  any  exception  of  a  peculiar  nature  w  hich  go- 
verns the  actual  situation.  Ah,  that  is  the  misery  of 
human  affairs— that  distresses  come  when  the  system  is 
least  prepared  to  receive  it.  It  is  misery  that  disease  ia- 
vades  the  form  when  he;ilth  is  depressed  and  the  poncrs 
of  the  constitution  to  resist  it  are  at  the  lowest  ebb;  it  la 
misery  that  the  gale  rises  and  sweeps  the  ship  to  destruc- 
tion w  hen  there  is  no  rea  room  for  it,  and  «  hen  it  is  on  a 
lee  shore,  and  if  concurrently  with  these  dangers  to  tho 
good  ship  her  crew  bo  short,  and  her  helm  unsettled,  and 
disorder  begins  to  prcvail.and  there  comes  to  be  a  final  etrug- 
ele  fur  the  maintenance  of  mastery  against  the  elements, 
now  wretched  is  the  condition  of  that  people  whose  for 
tunes  are  embarked  in  that  ship  of  State.  What  other 
protection  is  there  for  the  Presidential  otVico  but  these 
two-third  guarantees  of  the  Constitution  and  the  Supreme 
Court,  placed  there  to  determine  tho  lines  of  separation, 
and  of  dutv,  and  of  power  under  our  Constitution,  be- 
tween the  Legiaature  and  the  President.  Under  the  evi- 
dence proposed  and  rejected,  the  etfort  of  the  President 
was,  when  the  two-thirds  majority  had  urged  tho  contest 
against  him,  to  raise  a  case  for  t!  e  Suoreme  Court  to  de- 
cide, and  then  the  Legislature,  coming  in  lo"  its  special 
jurisdiction  of  impeachment,  intercepts  his  efforts,  and 
brings  his  head  again  m  ithin  the  mere  power  of  Congress, 
where  the  t  vo-thirds  rule  is  equally  inenfectual  as  between 
the  parties  to  theccnte.-t. 

This  is  a  matter  of  grave  import,  of  grave  consideration, 
and  is  to  be  in  the  eye  of  history  one  of  the  determining 
evidences  ot  this  great  <;ontroversy ;  for,  great  as  is  the 
question  in  the  wisdom  of  the  man.agers  and  of  ourselves, 
and  in  the  public  intelligence  of  the  people,  as  to  hoxr 
great  the  poH  cr  shall  be  on  one  fide  or  the  other— with 
Congress  or  with  the  President— that  question  sinks  into 
absolute  insignificance  compared  vitn  the  greater  .and 
higher  question-tlie  question  which  has  been  in  the  minds 
of  officers,  and  publicists  and  state.-'men  since  our 
Constitution  was  founded— whether  it  was  in  the 
power  of  a  written  Constitution  to  draw  lines  of 
separation,  and  to  put  up  buttresses  of  defense 
between    co-ordinate     branches    of     tho     government — 

With  that  question  settled  adversely,  with  the  determi- 
nation that  one  can  devour,  and,  having  tho  power,  will 
d  voiir  the  other— then  the  lialances  of  the  American  Con- 
Eliiution  are  lost,  and  lost  forever.  No  one  can  reinstate 
in  paper  w  hat  has  once  been  struck  down  in  fact.  Man- 
kind is  governed  b\' instances,  not  by  resolutions.  Then 
there  ia  placed  before  tho  people  of  the  country  an 
attempt  to  establish  new  balances  of  power,  by  which 
tic  powers  of  tho  different  departments,  being 
more  firmly  fixed,  one  can  bo  safe  against  tho 
other,  but  w  ho  can  bo  wiser  than  our  fathers;  who  greater, 
who  juster  than  they;  who  more  considerate  and  iiioro 
disinterested  than  they,  and  if  their  descendants  had  not 
the  virtue  to  maintain  what  thej' so  wisely  and  so  noblj" 
established,  how  can  these  same  descendants  hope  to 
have  the  \irtuoor  the  wisdom  to  make  a  better  catahlish- 
ment  for  their  posterity?  Now,  Senators,  I  urge  upon  vou 
to  consider  whether  you  will  not  recoil  fi-oni  settling 
so  tremendous  a  subject,  under  so  special,  so  dia- 
advantageous,  so  disasirous  circumstances  as  I  have 
portrayed  to  you?  A  strong  Executive,  an  absolute 
veto,  with  a  longer  term,  with  more  permanent  possession 
and  control  of  olhcial  I'atronage  will  he  necessary,  if  ttio 
wise,  and  just,  and  ennsiderate  measures  of  our  ancestors 
shall  not  be  allowed  ti  !ire\  ail  in  your  jiulgments.  Or,  if 
that  be  distasteful,  unacceptable,  inadmissable.  then  wo 
will  swing  out  all  to  the  omnipotence  of  Congress,  and  re- 
turn to  the  exploded  experiment  of  the  t'onfederation, 
w  here  Congress  was  Executive  and  Legislative  all  at  once. 

There  U  one  other  general  topic  which  is  not  to  be   left 
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nunoticod,  on  account  of  the  very  ?crioiie  imprePBion  it 
Uringi  upon  the  iiulitic;il  situation  which  forms  a  Rtaple  of 
pressure  on  the  part  of  the  nuinagero.  I  mean  the  verj- 
[■cciiliar  p.  litical  situation  of  the  country  itself.  The  sup- 
pression of  tlie  armed  rebellion,  and  the  reduction  of  the 
revolted  States  to  the  power  of  the  goverunient,  left  a 
problem  of  as  great  dilliculty  in  huiuau  atfairs  as  was 
over  proposed  to  the  action  of  any  goveruiiicut. 

The  work  of  paciiication  after  eo  great  a  struggle,  where 
so  great  passions  were  enlisted,  so  great  wound-*  had  been 
iuHicted;  where  so  great  discontents  had  originated  con- 
troversies, and  so  much  bitterness  prevailed,  its  formal  set- 
Uonient  pre?euted  a  work  of  great  dilticulty,  but  there  con- 
curred with  it  a  special  circumstance,  "which  by  itself 
would  have  taken  all  the  resources  of  statesmanship— I 
mean  the  emancipation  of  the  slaves— whieli  had  thrown 
tour  millions  of  men,  not  by  the  process  of  peace,  but  by 
the  sudden  blow  of  war,  into  the  possession  of  their  free- 
dom ;  wliicli  had  placed  at  once,  and  against  their  will,  all 
tjie  rest  of  the  population  under  those  who  had  been  their 
Waves. 

Now,  the  process  of  adaptation  of  society  and  of  law  to 
eo  great  a  social  changi;  ;ib  that,  even  when  accomplished 
in  peace,  and  \\  hen  not  disturbed  by  the  processes  of  war 
and  by  the  discontent  of  a  suppressed  rebellion,  was  so 
much  as  any  courage  or  any  property  as  is  given  to  any 
Bovernmeut  can  expect  to  carry  through  successfullv. 
When  these  two  great  political  facts  concur  and  press 
npou  a  government,  how  vast,  how  ditlicult,  hou-  imprac- 
ticable and  unmanageable  poems  the  posture  of  atiairs. 
But  this  does  not  represent  the  measure,  or  even  the  prin- 
ckiiil  feature  of  the  dilticulty. 

When  the  government,  whose  arms  had  triumphed  and 
EBppres.-ed  resistance,  is  itself,  by  the  tlieorv  and  action 
of  the  Constitution,  the  government  which  bv  positive 
law  is  to  maintain  its  authority,  the  process  is  simple; 
but  under  our  complete  government  the  restored  Cou- 
Btitution  surrenders  tlieir  domestic  affairs  at  once  to 
the  local  governments  of  the  people  wlio  have  been  in 
Ilebellion.  And  then  arises  the  queftion— What  has 
formed  the  staple  of  our  politics  for  the  last  four  years— 
what  has  tried  the  wisdom,  the  courage,  the  patriot- 
ism of  all?  The  question  is,  how  far,  under  the  (Jonsti- 
tntion  as  it  stands,  the  General  Government  can  exer- 
cise absolute  control  in  the  transition  period  between 
%var  and  peace,  and  how  much  found  to  be  thus  manage- 
able should  be  committed  to  the  changes  in  the  Consti- 
tution. When  we  understand  that  the  great  controversy 
in.;the  formation  of  the  Constitution  itself,  was  how  far 
the  General  Government  should  be  intrusted  with  the 
domestic  concerns,  and  tliat  the  people  of  the  States  were 
not  willing  to  intrust  the  General  Government  with  their 
domestic  interests.  We  see  at  once  how  wide,  how  dan- 
gerous, how  ditlicult  is  the  arena  of  the  controversy  of 
constitutional  law,  and  of  ditterences  of  opinivin  as  to  what 
w.as  or  is  constitutional,  and  as  to  what  changes  should  be, 
or  ought  to  be  made  in  the  (.'onstitution  to  meet  the  pracii- 
cal  situation.  When  vou  add  that  the  people  are  divided 
on  these  questions,  and  as  the  parties  of  force  on  one  side, 
and  on  the  other  are  the  loyal  masses  and  the  Rebel 
masses,  and  whoever  divides  from  his  neighbor,  from  his 
aesociates.  from  his  part.v  adherents  in  thi<  lino  of  consti- 
tutional opinion,  and  in  this  line  of  eovernmental  action, 
which  seems  to  press  the  least  changes  on  the  Constitu- 
tion,  and  the  least  control  on  tjie  masses  latidy  in  liehel- 
lion.  ^111  be  suspected  and  charged  as  an  ally  of  traitors 
and  i;eb(  1<.  You  have  at  once  disclosed  how  the  names  of 
traitor  and  of  Itebel.  which  belonged  to  the  wai',  have  been 
made  the  current  phrases  of  political  discussion.  I  do  not 
question  the  rectitude,  nor  do  I  question  the  wisdom  of  any 
positions  that  have  been  taken  as  matter  of  argument,  as 
matter  of  faith,  or  as  matter  of  action  in  the  dis- 
position of  this  peculiar  situation.  I  only  at. 
tract  your  attention  to  the  necessities  and  dan- 
gerg  of  tlio  situation  itself,  both  in  referenco  to 
public  order  and  iu  reference  to  the  clianged  condition  of 
tlie  slave.  We  were  urged  "utave  super  rias  antitiune,. 
It  is  not  the  question  of  standing  upon  ancii  nt  ways,  for 
we  are  not  on  them.  Tlie  problem  of  the  sitiuition  is,  as  it 
was  then,  how  to  cet  on  the  ancient  ways  from  those 
paths  which  disorder  and  violence  and  relieliion  had  forced 
us  into,  and  lieTe  it  n-as  that  the  exasperations  of  politics 
Ciine  up,  luin^ded  with  charge?  of  infidelity  to  party,  and 
of  moral  and  political  treason  to  the  State.  How  many 
Uieories  did  we  have  in  this  Senate?    If  I  am  not  mistaken, 

Sne  very  inlluential,  and  aMe  and  thM|uent  Siuiator  was 
iaposed  to  take  the  declaration  of  independence  in  the 
working  forces  of  our  Omstitution  as  a  sort  of  free  consti- 
tution. In  the  other  House  a  great  le.ider  was  disposed  to 
treat  it  on  the  trans-constitutional  uecossitiea  which  tlie 
pituation  if-elf  imposed.  And  thus  it  was  that  mind.s 
tiained  in  the  old  school,  attached  to  the  Constituliou, 
were  unable  as  orators  and  aa  reasoucrs,  to  adopt  those 
learned  phi  a  es. 

And  no\v  let  mc  urge  it,  that  all  this  is  within  tho  pro- 
vluce  of  politics,  and  free  governments  would  be  unwor- 
Oiy  of  thi'ir  freedom,  and  Could  not  maintain  it  if  their 
puhlic  servants,  their  public  men.  their  chosen  servants, 
were  not  alile  to  draw  the  distiuclion  bet\\  een  legal  cou- 
g^itutional  offenses  and  odious  and  abominable  faults. 
When  passions  and  struggles  of  force,  in  any  form  of  vio- 
lence, or  of  impeaclnnent  a-<  an  engine  of  power  come  into 
play,  then  freedom  has  become  license,  and  then  party  has 
become  taction.  I  hold  iu  my  hand.t  an  article  from  tho 
Tribune,  written  in  reference  to  this  trial,  and  put  with 
great  force  and  skill.  I  do  not  propose  to  read  it.  I  brine 
Jt  here  to  show,  and  to  say  that  it  is  an  excellent  series  of 
articles  of  irape.achmont  against  the  President  of  tho 
United  States,  within  the  forum  of  politics,  for   political  I 


repugnance  and  obstruction,  and  as  an  honest  convicttm 
that  tlie  technical  and  formal  crimes  imputed  in  the  arti- 
cles betore  this  court  are  of  but  naltrv  consideration 

Now,  tliat  IS  an  excellent  article  of  ■impeachui.uit  for  tho 
forum  of  iMiluie.s,  and  for  discussion  at  the  liustings 
f  here  it  belongs,  there-  it  must  be  taken.  I!ut  thi-  being  a 
court,  we  are  not  to  be  tried  for  that  of  which  vv  e  are  not 
charged.  How  wretched  the  condition  of  him  who  is  to 
be  oppressed  by  vague,  uicertaiu  shadows,  whieli  he  cai>. 
not  resist.  Our  honorable  managers  must  go  back  to  th" 
source  of  their  authority  it  thev  would  obtain  what  was 
once  denied  them— a  general  and  open  political  charge 
Jt  must,  1  know,  be  maintainable  in  law,  h  must  l)e  niain- 
tanialile  iu  tact;  but  then  it  would  be  brouulit  here,  it 
would  be  written  down,  its  dimensions  would  be  known 
and  understood,  its  weight  would  be  estimated  The 
answer  could  be  made,  and  then  your  leisure  and  that  <{ 
the  nation  heing  occupied  with  hearing  h  ifnesies  about 
political  dilficulties.  and  questions  of  political  repugnance 
and  political  obstruction  on  the  part  of  the  l'^e^iaent  we 
should  be  heard  in  hi-'  defense  in  that  political  trial,  and 
would  at  least  have  the  opportunity  of  reducing  the  force 
ot  the  testimony,  and  of  bringing  in  the  opposing  and  con- 
troverting  proofs. 

Then  at  least,  if  you  would  have  a  political  trial,  there 
would  be  something  sul)stantial  to  work  upon.  But  the 
idea  that  the  President  of  the  I'nited  States  is  to  be  brought 
into  the  procedure  of  this  court  by  a  limited  accusation, 
and  lie  found  not  guiltv  under  that,  but  be  convicted  under 
an  mihctnieut  which  the  Ilon-e  refused  to  sustain,  or  un- 
der tliat  iviiier  indictment  which  the  ucuspaper  press  pre- 
sent, and  witlujut  an  opportunity  to  bring  proof  and  to 
niake  ai  giinient  on  the  suliject,  seems  to  us  too  monstrous 
for  any  iutellit;ence  within  ov  without  this  political  circle, 
this  arena  of  controversy,  to  maintain  for  a  moment.  My 
hope  has  been  brieHv  to  draw  your  attention  to  what  lies 
at  the  basis  of  the  discussion  of  the  power  and  authority 
that  may  be  rightfully  exercised,  or  roasonablv  assumed  to 
be  exercised,  by  the  President,  between  these  two  branches 
of  the  government. 

The  co-ordination  of  the  powers  of  the  government  is  not 
one  of  the  greatest  efforts  in  the  frame  of  a  paper  constitu- 
tion, but  I  think  it  must  be  conceded  that  as  it  occupies  the 
niaiu  portion  of  the  Constitution  itself,  so  it  has  been  re- 
garded by  all  competent  critics  at  home  and  abroad  to  have 
been  a  work  most  successfully  accomplished  bv  the  fr.amers 
of  our  governmet.  Indcedif  vou  wjll  I., .ok  at'tlie  Coustitu- 
tion,  you  i\  ill  find  that  beyond  that  limit  of  detining  what 
belongs  to  tho  government  and  what  must  be  left  to  the 
liberties  of  the  people,  and  then  discriminating  betwoea 
what  should  be  accorded  to  the  General  Government  and 
what  should  be  left  to  the  domestic  government  of  the 
States.  The  whole  effort  of  the  Constitution  is  to  build  up 
these  three  departments  of  the  government,  so  that  aich 
should  have  strength  to  stand  against  the  others,  and  not 
strength  to  encroach  upon  or  overthrow  the  others. 

Much  has  been  said  about  Congress  being  tho  great  de- 
positor of  power.  Why,  of  course  it  is ;  it  is  the  deposi- 
tor of  power  and  of  will. 

Congress  must  be  intrusted  with  all  tho  strings  of  pow<?r, 
and,  therefore,  the  effort  of  the  Constitution  was  to  curb 
and  restrain  the  exercise  of  th.-it  power  bv  Contrress,  and 
so  you  find  that  almost  all  the  additions  to  the  Constitu- 
tion are  based  upon  Congress,  restraining  it  from  exercising 
power  over  the  people,  or  over  the  States,  or  over  the  co- 
ordinate lu-aru-hes  of  thi'  government.  Nevertheless,  there 
is  an  absolute  and  necessary  dep.sitof  authority  in  Con- 
gress. It  is  left  master  of  the  wlnilc.  To  what  purpose  is 
it  to  provide  that  the  judges  of  the  Supreme  Court  shall 
hold  their  ollices  for  lite,  and  that  their  salaries  shall  not 
be  diminished  during  their  terra  of  service,  if  Congress 
may  omit  or  refuse  to  appropriate  a  dollar  for  the  salary  of 
that  particular  jiidgi-? 

Neverthcli-ss  government  is  to  be  administered  by  men, 
and  iu  an  eli-ctive  government  the  trust  is  that  theelectea 
agents  of  the  peoi'le  will  be  faithful  to  their  interests.  But 
simple  as  is  the  institution  ot  the  judiciary,  v\  hen  you 
come  to  the  executive  authority,  then  comes  "the  problem 
which  has  puz/lcd.  and  ivliieh  will  puzzle  all  framcrs  of 
g.ivernmeut  having  no  knou  h-dge  or  idea  of  auth.vritv  ex- 
cept  what  springs  from  the  people.  l"nder  the  British 
Constitution  there  is  no  dilticulty  iu  tracing  up  the  Parli.-v- 
ment,  provided  you  leave  stani'ling  the  authoritv  of  the 
barons.  Hut  here  the  pr.ibl.-m  is,  /one  is  it  without  the 
Riippoi  t  of  the  nobles  ?  ^'ou  can  mtike  an  exi-cutive  strong 
enough  to  mainlaiu  itself  by  the  balance,  as  it  is  found  in 
the  Constitution.  Our  ancestors  disposed  of  that  <[UOstion. 
It  has  served  us  till  this  time. 

Sometimes  in  the  heat  of  ptirty  the  Executive  has  seemed 
too  strong.  Sometimes,  in  the  heat  of  party.  Congress  h.as 
seemed  too  strong  ;  vet  every  dunger  passes  away,  and  tho 
government  is  administered,  controll.-d,  jirotected  by  the 
great  superior  predominant  interest  and  power  of  the  people 
themselves.  'J  ho  essence  of  the  Constitution  is,  that  there 
is  no  perii>d  of  authority  granted  by  it  in  the  six  years' 
term  to  the  Senate,  iu  the  four  years'  term  to  the  I'resi- 
dent,  and  iu  tho  two  years'  verm  to  the  Mouse  of  Repre- 
sentatives, thtit  cannot*  be  lived  through  in  patience, 
suboriiinato  nnd  obedient,  to  the  Constitution.  As  it  w.as 
faid  in  the  debate  in  the  Convention  on  a  particular  toj  i3 
of  impeachment,  there  will  be  no  d.HUger  when  a  four 
.years'  occurrinc  election  restore.i  to  the  common  ma-te-r  of 
('(ingress  and  of  the  i-'.>;ecutive  the  trust  reposed  in  them. 
In  connection  with  this  jiart  of  his  argument,  .Mr.  Kvarts 
read  two  extracts  from  spei-chcs  of  Mr.  Web-ter,  and  then, 
on  motion  of  Senator  Coukliug,  tho  court  adjourned  till 
twelve  o'clock  tomorrow. 
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IMPEACHMENT   OF  ANDREW   JOHNSON. 


PROCEEDINGS  OF  THURSDAY,  APRIL  30. 

The  Chief  Justice  stated  the  first  business  to  be  the 
order  offered  by  Senator  Samner.yesterday,  censoring 
Mr.  Nelson,  of  connfel,  for  words  spoken  in  discus- 
eiou,  intended  to  proToke  a  dnel.  or  signifying  a  wil- 
lingueas  to  light  a  duel,  and  contrary  to  good  morals. 

S^euator  JOUNSON  moved  to  lay  the  order  on  the 

table. 

!>;uinneran  Nelson. 

Senator  SUMNER  said  on  that  1  ask  the  yeas  and 
nays. 

The  yeas  and  nayi  were  ordered.  When  Senator 
Anthony's  name  was  called  he  said:— Mr.  President, 
I  would  like  to  ask  the  counsel  a  question.  I  would 
ask  him  if  in  the  remarks  quoted  in  the  resolution  it 
was  his  intention  to  challenge  the  honorable  manager 
to  mortal  combat.    (Laughter.) 

Nelson  Belligerent. 

Mr.  NELSON-Mr.  Cliief  Justice,  it  is  a  very  difficult 
question  for  me  to  ansirer.  During  the  recess  ol  the 
Sonate,  the  honorable  gentleman  remarked  to  me  that  he 
Villi;  Koiiig  to  BaVBOiDCthiiig  un  the  subject  of  Alta  ^  ehi, 
and  (iesii-.-dme  to  reiiiain.  He  then  directed  hia  remarks 
to  the  Senate.  I  regarded  them  as  charging  me  «  ith  dis- 
honorable conduct  before  the  Senate,  and  m  the  he;it  of 
the  discussion,  I  made  use  of  language  which  vvas  inteuded 
to  signify  that  I  hurled  back  the  gentleman's  charge  upon 
him,  and  that  I  would  answer  the  charge  in  any  way  t  lat 
he  decided  to  call  me  to  account  for  it.  I  cannot  sav  that 
1  had  a  duel  in  my  mind ;  I  am  not  a  duelist  by  prolession. 
\everthele2e,  my  idea  was  that  I  would  answer  the  gen- 
tlemen in  any  «  ay  that  he  chose.  I  ^id  not  intend  to  claim 
any  exemption  on  account  of  age,  or  ;inythingeL^e.  I  hoj  e 
the  Senate  will  recollect  the  circumstances.  1  have  treated 
the  gentleman  '.villi  the  utmost  kindne-is  and  politeues", 
and  gave  marked  attention  to  what  he  said,  and  to  insult 
the  Senate  was  an  idea  that  never  entered  my  mind.  I 
entertain  the  kinilest  feeling  towards  the  Senate,  and 
would  be  as  far  a.-<  anv  man  ou  the  face  of  the  earth,  from 
insulting  the  gentlemen  of  the  Senate,  whom  1  was  ad- 
dressing. 

The  motion  to  lay  on  the  table  was  agreed  to  by  the  fol- 
low ing  vote:— 

The  Vote. 

Yeas.  — Messr  b.  Anthony,  Bayard.  Buckalcw,  CattcU 
Chandler,  Corbet,  Cragin,  Davie,  Di.xon.  Doolittle,  Drake, 
i:duumd8.  Ferry,  Kessenden,  Fowler,  FreliuguvBeu, 
Gr'mes,  Harlan,  Hendricks,  Howe.  JohM.-<on,  Morrill  (Me.), 
Morton,  .Norton.  Patterson  (N.  H.),  Patterson  ll'enn.), 
Ilamsev,  liosa,  SauUbury,  Shorniau.  Tipton,  Trumbull, 
Van  \Vinkle,  Vickers  and  AVilliams— 35. 

Navs.— Messrs.  Cameron,  Howard,  Morgan.  Morrill  (Vt.), 
Pomeroy.  Stewart,  Sunmer,  Thayer,  Wilson  and  Vatee— 10. 

So  the  order  was  laid  ou  the  table. 

TheChief.Iuatice  then  stated  that  the  next  business  to 
the  consideration  of  Mr.  Cameron's  order,  olTered  yester- 
d.iy,  that  the  Senate  hereafter  hold  eetsions  from  8  1'.  M. 
to  11  P.  M. 

Senator  Sl'MNER  offered  the  following  as  a  substitute  :— 

Ordered,  That  the  Senate  will  -^it  during  the  remainder 
of  the  trial  from  10  o'clock  in  the  forenoon  till  3  o'clock  in 
the  afternoon,  with  such  brief  rece>-8  as  may  be  orden  d. 

Senator  TKUMKULL  moved  to  lay  the  whole  subject  on 
the  table,  which  was  agreed  to  by  the  following  vote  :— 

Yeas.— Me.^srs.  Anthony,  Bavard,  Buckalew,  Cattell, 
Corbet,  Davir^,  Dixon,  Dooiittlc,  Drake.  Ferry,  Fessenden, 
Fowler,  Freliughuysen,  irrimes,  Hendricks,  Howe,  John- 
son, McCreery,  Morrill  (Me.),  Morrill  (\'t.).  Morton,  .Nor- 
ton, Patterson  <N.  H.),  Patterson  (lenn.),  Ramsey,  Koss, 
Saulsbm-y,  Sprague,  Trumbull,  Van  Winkle,  Willey  and 
Vickcr6-32, 

Nays.— Messrs.  Cameron,  Chandler,  Conkling,  Crngin, 
Edmunds,  Harlan.  Howard.  Morgan,  P.amsev,  Sherman, 
Stewart,  Sumner,  Thayer,  liptim,  Williams,  WiUon  and 
Yates— 17. 

And  the  subject  was  laid  on  the  table. 

Mr.  Evarts  Resumes. 

Mr.  EVARTS  then  proceeded  with  his  argument,  as  fol- 
lO'vs  ;— 

We  perceive,  then,  Mr.  Chief  Justice  and  Senators,  that 
the  subject  out  of  whicli  this  conti'oversy  has  arLisen  be- 
tween the  two  branches  of  the  government- the  e.vecutive 
and  legislative— touches  the  very  foundations  of  the  ba- 
lance of  power  in  the  Constitution;  and  in  the  argu- 
ments of  the  honorable  managers  it  has  to  some  extent 
been  so  pressed  upon  your  attention.  You  have  been  mudo 
to  believe,  so  mighty  and  important  is  this  point  in  the 
controversy— the  arrogation  of  the  power  of  office  included 
in  the  function  of  removal— that  if  it  is  carried  to  the  cre- 
dit of  the  Executive  Department  of  government,  it  makes 
it  a  monarch.v. 

Why,  Mr.  Chief  Justice  and  Sen.ators,  what  a  grave  re- 
proach is  thi.-i  upon  the  wisdom  and  foresight,  the  civil 
pri  ricnce  if  our  ancestors,  that  has  left  uneaniined  andx 
uuiXi'lored  and  uneatistied,  these  doubts  or   meaaurea  of 


the  strength  of  the  Executive.  Upon  so  severe  a  test  or 
iDi|uirv  of  beiug  a  monarchy,  or  a  free  republic,  1  ask, 
without  reading  the  whole  of  it,  your  attention  to  a 
passage  from  the  Federalist,  one  of  the  papers  by  Alexai^- 
der  Hamilton,  who  felt  in  advance  these  a-pertions  tn.at 
are  sought  to  be  placed  u\i<m  the  establishment  of  t&e 
executive  power  in  the  President. 

He  then  suggests  in  brief  tlie  solid  discrimination  and  dis- 
tinction between  the  President  and  a  monarchy,  and  Con- 
cludes by  saving  this,  '"What  answer  shall  we  give  to  thom 
who  would  persuade  that  things  nnlike  resemble  eax'h 
other  ?  The  same  that  ought  to  be  given  to  those  who  t(;U 
U8  that  a  government,  the  whole  power  of  which  ia  to  tie 
in  the  hands  of  the  executive  and  judicial  servants  of  the 
people,  is  an  aristocracy,  a  monarchy  and  a  despotism." 
But  a  little  closer  attention  to  both  the  history  of  the  franv 
ing  of  the  Constitution,  and  to  the  opinions  n  hich  main- 
tained a  contest  in  the  body  of  the  Convention— wtiictl 
should  finallv  determine  the  general  character  iiud  nattiro 
of  the  Conkit\ition— will  show  us  that  this  rnatter  ojf 
the  power  of  removal  or  the  control  of  office  as  ia 
dispute  between  the  President  and  the  Senate,  touches 
more  nearly  one  of  the  other  great  balances  of  the  t:onsti- 
tution.  1  inean  that  that  balance  b.twecn  the  weight  of 
numbers  in  the  people  and  the  eijuality  of  the  States,  irre- 
spective of  population,  of  wealth,  and  of  size.  Here  it  is, 
if  I  maybe  allowed  to  say  so :  that  the  opinions  to  whicU 
public  attention  was  drawn  bv  tiie  honorable  m.-tnageti, 
Mr.  Boutwell— the  opinions  of  I'r.  Sherman  and  thtir 
origin,  one  of  the  greatest  statesmen  of  the  last  generation^— 
said  to  me  that  it  was  to  Mr.  Sherman,  and  to  his  vouug 
colleague,  Mr.  Ellsworth,  and  to  Judge  Patterson,  of  New 
Jersev,  that  wc  owed  it  more  than  all  else,  in  that  Con- 
vention, that  our  government  was  made  what  that  states- 
man pronounced  the  best  gnveranieDt  in  the  world— a  Fed- 
eral Republic;  instead  of  being  what  it  would  have  beea 
but  for  these  members  of  the  Convention,  as  thisstalr*- 
manofthe  last  generation  expressed  it— a  consolidated 
empire,  the  worst  government  in  the  world. 

And  now  between  these  two  opinions  it  was  the  coi»- 
troveray  whether  the  Senate  should  be  admitted  into  a 
share  of  executive  power  of  appointment.  The  gnjat  arm, 
the  strength  of  the  government  came  in  play,  .lud  on  this 
question  of  the  equality  of  the  States  Mr.  Shirm.an  in- 
sisted that  this  particijiation  should  he  reserved  to  the 
Senate,  which  others  resisted  as  too  great  a  subtraction 
from  the  sum  of  executive  power  to  be  safe.  In  tiiis  disin- 
tegration and  frittering  away,  Mr.  Adams,  the  tii'st  Presi- 
dent under  the  Constitution,  I  am  informed  upon  autho- 
rity not  doubted,  bringing  it  to  me  from  the  opinions  from 
his  friends,  did,  in  the  opinion  that  participation  in  ap- 
pointment, ascoustrued  and  maintained  in  the  I'ractice  of 
this  government,  would  be  the  point  upon  which  the  Coik- 
Btitutiou  woidd  fail;  that  the  allotting  of  power  to  a  con>- 
parativeb'  irresponsible  administi-ation  in  the  Senate 
would  ultimately  so  destroy  the  strength  of  the  Executive 
with  the  people,  and  create  so  great  a  discontent  among 
the  people  tlieinselvcB  with  the  Executive  of  their  own 
choice;  that  they  would  not  submit  to  the  executive 
power  thus  bestowed,  if  given  to  a  body  that  had  itscoiv 
Etitution  without  any  popular  election  whatever,  and 
where  its  ba-'is  and  strength  came,  not  by  the  strength 
and  power  of  ihe  people,  but  by  tluJ  equality  of  the  States. 
When  vou  add  to  that  this  change  which  gave  the  Senate 
a  voice  in  the  removal  from  ollice,  and  then  gave  it  the 
first  hold  upon  the  question  of  the  weight  of  official  power 
in  the  countrv,  you  change  wholb"  the  question  of  the  Coi>- 
Btitution,  and  Instead  of  giving  the  Senate  only  the  nA- 
visory  course  which  tliat  instrument  commits  to  it,  yon 
change  it  into  the  absolute  preliminary  power  of  that 
body  to  say  to  the  Executive  of  the  United  States  that 
every  administrative  office  under  him  shall  remaiu  as  it  is^; 
that  the  officers  shall  be  over  him  and  against  him,  and 
that  they  will  be  with  the  Senate  and  for  the  Senate;  and 
T\hen  you  add  to  that  the  power  of  the  Senate  to  sav  that 
"until  we  know  and  determine  who  the  successor  will  be, 
we  hold  the  reins  of  power,  so  that  the  office  shall  not  be  va- 
cated," then  you  do  indeed  break  down  at  once  the  balance 
between  the  F.xecutive  and  the  legisl.itive  power,  and  you 
break  down  the  Federal  election  of  the  President  at  onc«\ 
and  commit  to  the  equality  of  States  the  partition  and 
distribution  of  the  executive  power  of  this  country. 

I  would  like  to  know  how  it  is  that  the  people  of  tlie 
country  i  -e  to  be  made  to  adopt  this  principle  of  the  Coi>- 
etitution,  that  the  Executive  power  attributed  to  feder.al 
members,  made  up  of  Senators  and  Representatives  added 
tosreiher  from  each  State,  that  that  executive  power, 
whieli  the  people  supposed  was  involved  in  its  choice  ot 
President,  is  to  be  administered  and  controlled  by  a  body 
made  up  of  the  equality  of  States. 

I  would  like  to  know  on  what  plan  of  politics  it  ia  tc  be 
carried  out.  How  can  you  make  the  combiuatii.n?  How 
the  forces;  how  the  effects  which  a'c  to  clothe  themselves 
into  a  popul.ir  election,  and  then  to  find  that  the  executivo 
power  is  already  administered  on  the  principle  of  the 
equality  of  States.  I  should  like  to  know  how  it  is  that 
Mew  \ork,  and  Pennsylvania,  and  Ohio,  and  Indian;*, 
and  Illinois,  and  Missouri,  and  the  great  and  growing 
States  arc  to  c-rry  the  force  of  popular  will  into  the  extv 
cutive  chai-,  on  federal  members  m  the  electoral  eollegn, 
and  then  find  that  Maryland  and  Delaware  and  the  dift- 
taut  St:ites  unp,-.q>led.  are  to  control  the  whole  possesBliia 
and  administration  of  the  executive  power. 

I  wouhl  like  to  know  how  long  wo  are  to  keep  up  tho 
form  if  electing  a  Presi.leiit,  with  the  people  behind  lifin, 
aud  then  hind  him.  stripped  ,.f  the  power  that  is  commit- 
ted to  him  ill  a  partition  nf  it  betueen  the  States,  without 
regard  to  numbers  or  poimlar  opinion  ;  there  is  the  grave 
dislocation  of  tho  balances  of  the  Constitution.    TbcFe  ia 
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the  absoliitp  destruction  of  the  power  of  the  people  over 
Presidciitinl  autUmity,  keopiug  up  the  form  of  the  (-lectiou 
whil<i  df-priving  it  of  hU  its  rcaults;  aud  I  would  like  to 
know  if  by  what  law  or  hy  wlmt  reason  this  body  afsuines 
to  iti-elf  this  derangement  of  the  balances  of  the  Cousfitii- 
tiou,  aa  hetwC'  n  the  rttatfs  aud  popular  numbers,  liow  loug 
Kew  Eudand  can  maintain  in  its  share  of  executive  power 
a-'  administered  here,  as  laige  a  proportion  aa  bi-longs  to 
New  York,  to  Pennsvlvania,  to  Ohio,  to  Indiana,  to  IIU- 
nois  and  to  Misenrri  together? 

I  must  think,  Mr.  Chief  Justice  and  Senatorp,  that  it  has 
not  been  sutficientlv  considered  how  far  tho."C  principles, 
thusdebatod,  reach,  and  how  the  framera  of  the  Coupti- 
tiition,  when  they  came  to  debate,in  the  year  1789,  in  Con. 
gfe.-'s,  as  to  vhat  was  or  phould  be  the  actual  and  practical 
allocation  of  that  authority,  understood  the  •luestion  in 
its  bearing,  and  in  it.?  future  necessities.  Trup.  indeed, 
that  Mr.  biiernian  was  alwavs  a  stern  and  persistent  iid- 
V'Xiate  for  the  etreugth  of  the  Senate,  as  against  the  power 
of  the  E.vecutivo.  It  i\  as  on  that  point  that  tlie  Senate 
represented  the  equality  of  States,  and  he  and  Mr.  Ella- 
worth,  holding  thi-ir  places  in  the  (jouveution  as  the 
representatives  of  Connecticut,  a  Email  State,  between  the 
powerfiil  State  of  .Mai^sachusette  on  t\u-  one  ?ide,  and  of 
New  York  on  the  otiier,  and  Judge  Patters  n,  of  New 
Jersey,  a  representative  of  that  State,  a  small  State,  be- 
tween tlie  great  State  of  New  York  on  the  one  side,  and 
the  great  State  of  Pennsj-lvania  on  the  other,  were 
the  advocatea  of  that  distribution  of  power  in 
the  Senate,  aud  it  is  well  known  in  the 
history  of  the  times  that  a  correspondence  of  some  itu- 
portance  took  place  between  the  elder  Mr.  Adams  and  .Mr. 
Sherman,  in  the  early  days  of  the  working  of  tlie  govern- 
ment, as  to  whether  the  fears  of  Mr.  Adams,  that  the  E.xe- 
cutive  should  prove  too  weak,  or  the  nurpo.-e  of  Mr.  Shtr- 
man  that  the  Senate  , should  he  strong  enough,  were  or 
were  not  mosit  in  accordance  with  the  principles  of  the 
government.  But  all  that  was  baaed  upon  the  idea  that  the 
Concurrence  of  the  Senate,  under  the  termo  of  the  Consti- 
tution, in  appointments,  was  the  only  detraction  from  the 
pupreniacy  and  iudejiendence  of  the  E.^ecutive  authority. 
No. V  this  question  comes  up  in  this  form.  The  power  of 
removal  is  aud  always  has  Ijcen  claimed  and  exercised  by 
the  Executive  of  this  government,  separately  aud  indepen- 
dently of  the  Senate,  until  the  act  of  March  2.  1867.  Tlie 
actual  power  of  removal  by  the  Senate  never  has  been 
claimed.  Sora^  construction  on  the  athrmative  exercise 
of  the  power  of  appointment  by  the  Executive  has  at  dif- 
ferent times  been  suggested,  and  has  received  more  or  less 
f-nppurt  tending  to  the  conclusion  that  then  the  Seuate 
migut  have  s  uiie  hold  upon  the  question  of  removal.  Even 
this  act  (if  March  2,  1S67,  which  we  are  to  consider  more 
d  -tinitelv  hereafti-r,  doe-i  not  assume,  in  terms,  to  give  the 
Bcnate  the  participation  in  the  distinct  and  separate  act  of 
removal  from  olHce. 

Indeed,  the  manner  In  which  the  Congress  has  dealt 
with  the  subject,  is  quite  peculiar.  L'nable,  apparently,  to 
find  adequate  support  for  a  provision,  that  the  Senate 
■w  oiild  claim  a  share  in  the  distinct  act  of  removal,  of  va- 
cating of  oflice,  the  scheme  of  law  is  to  change  the  tenure 
of  otlice,  so  that  removabiliti',  as  a  separate  aud  indepen- 
dent governmental  act,  b.v  whomever  to  be  exereiocd,  is 
ol)literated  from  the  powers  of  this  government.  Look  at 
tliat,  no  V.  That  you  do  ab.solutely  strike  out  of  the  capa- 
city and  the  resources  of  this  government,  the  power  of  re- 
moving an  ofricer  as  a  separate  E.xecutive  act. 

You  have  determined  by  law  that  there  tliall  he  no  va- 
cation of  an  otlice  possible,  except  with  the  cimcurrence  of 
the  Senate ;  aud  so  far  have  you  carried  out  that  ^lr^K■iple 
that  you  do  not  make  it  even  possible  to  vacate  it  1)3'  tlie 
concurrence  of  the  Senate  and  the  President ;  but  you  have 
deliberately  determined  that  the  oftice  shall  remain  full  as 
an  estate  and  possession  of  the  incuuiheut,  from 
which  he  can  be  removed  under  no  stre.sa  of  the  public 
necessity,  unless  by  the  fact  occurring  of  a  complete  ap- 
pointment for  the  permanent  tenure  of  a  successor,  con- 
curred in  by  the  Senate,  and  nirde  operative  by  the  new 
»  Bjipointee  going  there  and  qualifying  himself  in  the  oflice. 
Now  this  seems,  at  the  first  sight,  a  very  extraordinary 
provision  for  all  the  exigencies  of  a  goveruuient  like  ours, 
with  its  forty  thousand  olUcers,  whose  list  is  paraded  here 
bcfare  you.  with  their  twcntv-onc  millions  of  emoliuuents, 
to  show  the  magnitude  of  the  great  prize  contended  for 
between  the  Presideucj-  aud  the  Senate.  It  is  a  very  sin- 
gular provision,  doubtless,  tliat  in  a  government  which  in- 
cl  ide-i  under  it  fortv  thousand  ollicers,  there  should  be  no 
Constitutional  possibility  of  stopping  a  man  in  or  remov- 
ing him  from  an  otlice,  except  by  the  deliberate  suc- 
ce.'.'ion  of  a  permanent  successor,  approved  by  the 
Senate  and  concurred  in  by  the  appointee  liimself 
going  to  the  pl.ace  and  qualifying  aud  assuming 
hi.i  duty.  I  «peak  the  language  of  the  act:— "While 
the  Senate  is  in  session,  tliere  is  not  any  power 
of  temporary  suspension  or  arrest  of  fraud,  of  violence,  of 
d  lUger,  or  of  menace  to  the  government  by  an  otlicer :  when 
the  Senate  is  in  recess  there,  is  apower  of  suspeu-iou  given 
to  the  i;.\eeutive.  aud  we  arc  better  olf  in  that  respect 
when  the  Senate  is  in  n-cess  than  when  it  is  iu  session,  fir 
tlie  Presidi  ut  can,  hv  a  definite  aud  appropriate  actinn,  »r- 
re-it  the  uiiscouduct  of  an  olhcerbv  his  suspension.  Hut,  as 
1  said  tiefore,  I  repeat  it,  uuder  this  act  the  incumbents  of 
all  those  otlices  have  a  permanent  estate  iu  them  till  a  suc- 
cessor, with  vour  couaeut  aud  his  ovn,  is  inducted 
into  the  oilice.  Now  I  do  uot  propoii;  to  discuss, 
ii.-  quite  unnecessary  to  any  drci-ion  nf  any 
matter  to  be  brought  in  on  your  judgment, 
at  any  gre.at  length  the  question  of  the  unconstitutiou- 
alitv  of  that  la^  .  A  very  deliberate  expression  of  opinion, 
after  a  \  ery  deliberate  aud  tUorough  debate,  conducted  iu 


thi?  body,  in  which  the  reasons  of  each  side  were  ahJv 
maintained  by  your  laostdir^tiuguished  uiembi'is,  and  afti?r 
a  very  thorough  consideration  iu  the  House  of  liepresenf:^ 
fives,  where  able  and  eminent  lawyers,  some  of  whom 
appear  among  the  managers,  gave  the  country  the  benclit 
of  their  knowledge  aud  their  acuteness,  has  placed  thia 
matter  as  the  h-^gislative  judLunent  of  its  constituliuiality; 
but  I  think  all  will  agree  that  a  legislative  judi-Mueut  ut 
constitutionality  does  not  conclude  a  court,;  and  that, 
while  legislative  judgments  have  differed,  and  wliilc  the 
practice  of  the  Governineut  for  eighty  years  h.as  been  on 
one  side,  and  the  new  id«a8  introduced  are  confessedly  a 
reversal  and  a  revolution  of  that  practise.  It  is  not  saving 
too  ranch  to  s.ay,  that  after  the  expression  of  the  legi-lativo 
will,  and  after  the  opinion  of  the  legi.-lature  iu  its 
action,  there  yet  would  remain  for  debate,  among  jurists 
and  lawyers,  among  statesmen,  among  thoughtful  citizens, 
■' in  the  province  of  the  Supremo 
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or  the  otlier  construction  of  the  Constitution  "as  vital  in 
its  influence  on  the  government— was  the  safe  aud  eoj- 
rcct  course  for  the  conduct  of  the  government.  I,et  mo 
ask  vour  attention  for  a  moment  to  the  question,  as  pre- 
senting itself  to  the  minds  of  Senators,  as  to  whetlier  this 
was  or  %vaanot  a  reversal  and  revohitiun  of  the  practice  and 
theory  of  the  government,  aud  also  aa  to  the  weight  of  a 
legi-lative  opinion. 

.Mr.  Evarts  here  quoted  from  the  debate  which  tonfc 
place  in  the  Senate  on  the  Civil  Tenure  act.  the  reuiarks  of 
Senator  Williams,  of  Oregon,  to  the  effect  that  the  bill  uiir 
dertook  to  reverse  what  had  heret.if  ire  been  the  admitted 
practice  of  the  government,  aud  the  President  should  at 
least  have  tlie  selection  of  his  ( Cabinet  otlicers. 

Mr.  EVARTS  then  continued— This  Senator  touches  tho 
very  marrow  of  the  matter,  that  \eheu  .vou  '.^  ere  passing 
this  bill,  which,  iu  the  whole  official  service  of  the  couik- 
try,  reverses  tho  practice  of  ihe  government,  yon  sliould  at 
least  leave  the  Executive  al!  the  Cabinet  officers;  the 
point  was  on  leaving  them  in  the  l)ill  as  an  exception.  It 
was  a  reveral  of  tlie  practice  of  the  governineut  as  to  all 
the  rest  of  the  ijfTi-ers,  and  the  argument  was  tliat  tlio 
Cabinet  slioubi  be  left  as  they  were,  because,  as  the  Sena- 
tor taid  wisely,  "the  country  will  hold  the  Executive  r<*- 
sponsible  for  what  his  Cabinet  does."  and  the  country  will 
so  hold  him  till  the  po  >i)le  iiud  out  that  you  have  robbcil 
the  Executive  of  all  re»ponsibilitv  by  robbing  it  of  what  is 
the  pith  of  responsibility— discretion. 

Mr.  EV.Vr.TS  re.-vd  pome  further  exfr.acts  from  the  nv 
marks  of  Senator  Williams  ou  that  occasion,  and  abo 
from  tho  reuiarks  of  Senator  Howard,  who  admitted  the 
practice  of  the  government  in  regard  to  appointuients  aud 
removals,  and  reminded  the  Seuate  that  that  claim  of 
power  on  the  part  of  the  Executive  had  been  informally 
decided  by  some  of  the  best  minds  of  the  country.  Mr. 
Evarts  continued;— And  now  at  to  the  weight  of  more 
legislative  construction,  even  in  the  mind  of  i  lie  legi.^iv 
ture  itself,  aa  compared  with  other  sources  of  authoritativo 
determination,  let  me  ask  your  attention  to  some  very 
pertinent  observatioua  of  the  honorable  Senator  from 
Oregon  (Mr,  Williams.)  Those  who  advocate  tho  Execu- 
tive power  of  removal  rely  altogether  on  the  legislativo 
coustruction  of  the  Constitution,  sustained  by  the  practiea 
and  opinions  of  individual  men.  I  need  uot  argue  that  a 
legiTlati^e  construction  of  the  Constitution  has  no  bindiug 
force.  It  is  to  bo  treated  with  proper  respect.  Hut  few 
coustructions  have  been  put  on  the  Constitution  at  one 
time  that  have  not  been  modified  or  overruled  at  another 
or  subsequent  time,  so  that,  so  far  as  tho  legislative 
Constructiou  of  the  Constitution  on  this  question  is  con- 
ceruid,  it  is  entitled  to  ver.v  little  consideration.  Now  tho 
poiut  iu  debate  was  that  the  legislative  construction  of  1789, 
as  worked  into  the  iioues  of  the  government,  by  the  indura- 
ting jirocess  of  practice  and  exerci-e,  was  a  kind  of  i  over- 
fill iulliieuce  ou  the  matter,  and  yet  the  honorable  Senator 
from  Ore^ou  justly  pushes  the  propo-iiiou  that  legi  lativo 
Construction  parse  is  entitled  to  ver.v  little  consideration — 
that  it  has  no  binding  force.  Well,  shall  we  be  told  that  a 
legislative  construction  of  March  2,  li^J7,  and  the  practice 
under  it  of  one  year,  which  has  brought  the  Congre.-<3  face 
to  face  with  the  .Vilministration  ar.d  introduced  the  sword 
of  impi'achmeut  between  the  two  hrauches  on  a  removal 
from  otlice,  raising  the  precise  question  that  an  attempt 
hy  the  President  to  remove  a  secrctar.v  and  appoint  an  ad 
ititerini  to  discharge  its  duties,  is  to  result  in  a  removal  by 
the  Senate  of  the  Executive  itself,  and  in  an  appointment 
of  one  of  its  own  nieuibers  for  the  ad  interim  discharge  of 
the  duties  of  the  Presideucy?  Now,  that  is  the  usual 
umde  b.v  recent  legislativecimstruction.  But  the  honor- 
able Seiiat.ir  from  Oregon,  with  great  force  and  wisdom, 
as  it  seenia  to  nie.  proceed.'d  iu  the  debate  to  say  that  the 
courts  of  law,  the  Supreme  Court  of  the  I'lii ted  States, 
was  the  place  to  look  for  authoritative  and  permanent  de- 
termination of  the  question  at  issue  ;  and  it  "  ill  be  found 
that  iu  that  ho  but  followed  the  ivisdoiu  shown  in  tlie 
debate  of  1789.  aud  iu  the  tiual  result  of  it,  ia 
which  Mr.  Sherman  concurred  as  much  as  anv  mciu- 
hcr  of  that  Cougresji.  that  it  was  not  for  Coiigrcsa 
to  name  or  to  assign  the  limits  of  Executive  power  by 
eaaetment.    nor   to   apiuoiu  iate    and     ciuifer    Executive 

fiouer  by  endowment,  through  an  act  of  CongiV'^p,  but  to 
eave  it  as  Mr.  White,  of  North  Carolina,  said,  and  as  Mr. 
Gerry,  of  ^la8.«aellu;etts,  said,  and  as  Mr.  Sherman,  of 
Connecticut,  said,  to  the  Constitution  itself  to  oierate  on 
the  Foreign  Secietarv's  act,  and  t"  let  the  action  lie  magiS 
under  it  bv  virtue  of  a  claim  of  right  under  the  C mstifll- 
tion,  and  whoever  was  aggrieved  let  him  raise  the  qnps- 
tion  in  the  courts  of  law  ou  that  re^olution.  and  on  that 
situation  of  thiu.gs  the  final  vote  was  taken,  aud  tlu-  matter 
was  disposed  of  iu  that  Congress.    But  that  it  »  as  then. 
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ana  ever  pince,  has  been  regarded  as  an  authentic  and 
authoritative  determination,  by  that  Congreep,  that  the 
pcnver  waa  n  the  President;  and  that  it  has  teen  so  in- 
n.sted  upon,  so  acted  upon  ever  since,  and  that  nobody  has 
Iieen  asgrioved,  and  that  nobody  has  raised  the  question 
in  the  courts  of  law;  that  is  the  force  and  the  weight  of  a 
resolution  of  tliat  first  Congress,  and  of  the  practice  of  the 
government  under  it. 

In  the  House  of  Representatives,  also,  there  was  a  de- 
Mte  on  the  contested  point  in  the  bill,  and  one  of  the  best 
lawers  in  that  bodv,  as  I  understand,  by  I'epute— Mr.  Wil- 
Ijams,  one  of  the  honorable  managers— in  his  argument  for 
the  bill,  said:— It  aims  at  the  reformation  of  a  giant  vice 
in  the  administration  of  this  government,  bv  bringing  its 
practice  back  from  the  rule  of  its  infancy  and  inexperience. 
He  thoueht  it  wsie  a  faultv  practice,  but  that  it  was  a  prac- 
tice of  the  go'.'ernnient  from  its  infancy  to  the  day  of  the 
passage  of  the  bill;  that  it  was  a  vice  inherent  in  the  sys- 
tera  and  exercising  power  over  its  action,  he  had  no  doubt. 
He  admits  subseouently,  in  the  same  debate,  that  the 
Cdngress  of  1789  decided,  and  that  it  successors  lor  three- 
quarters  of  a  century  acquiesced  in  that  doctrine.  I  will 
not  wearv  the  Senate  with  a  thorough  analysis  of  the 
debate  of  "1789.  It  is,  I  believe,  decidedly  the  most  im- 
portant debate  in  the  history  of  Congress.  It  is,  I  think, 
the  best  considm-ed  debate  in  the  history  of  the  go- 
vernment. I  think  it  included  among  its  debaters 
«s  many  of  the  able,  wise  and  learned  men,  the 
benefit  of  whose  public  service  this  nation  has  ever 
enjoyi  d,  as  anj-  debate  or  measure  which  this  govern- 
ment has  ever  had  or  entertained.  The  premises  in  tlie 
Constitution  were  very  narrow.  The  question  of  remov.al 
from  ortice,  as  a  distinct  subject,  had  never  occurred  to  the 
iniuds  of  the  men  of  the  Convention.  The  tenure  of  ot'lico 
was  not  to  be  made  permanent  except  in  thocase  of  Judges 
Of  the  Supreme  Court.  The  periodicity  of  Congre.-s.  of  the 
Senate,  andof  the  Executive  was  tixed.  Then  there  was 
an  attribution  of  the  whole  interior  administrative  oHficial 
powers  of  the  government  to  the  Executive,  with  the  single 
qualification,  exceptional  in  itself,  that  the  advice  and 
Consent  of  the  Senate  should  be  required  as  a  negative  on 
the  President's  nomination. 

Now,  the  point  raised  was  exactly  this— it  may  be  very 
briefly  stated— Those  who,  with  Mr.  Sherman,  maintained 
that  the  concurrence  of  the  Senate  in  removal  was  as  ne- 
(X'ssary  as  it  concurrence  in  appointment,  supported  them- 
selves with  th(f  proposition  that  the  same  power  which  ap- 
pointed should  have  the  removal.  Tliat  was  a  little 
Ijogsiing  of  the  question— speaking  it  with  all  respect— as 
to  who  the  appointing  power  was  really,  under  the  terms 
!Vnd  under  the  intent  of  the  Constitution.  But,  concurring 
that  the  connection  of  the  Senate  with  the  matter  really 
made  it  a  part  of  the  appointing  power,  the  answer 
to  the  argument— triumphant  as  it  seems  to  me- 
ns it  came  from  the  distinguished  speakers,  Mr.  Stadison, 
Mr.  Budiuot,  Mr.  Eisher  Ames,  and  others,  was  this:  Pri- 
marilv.  the  xnlwU  business  of  official,  subordinate  and 
executive  actiou.  is  a  part  of  the  Executive  functions, 
tliat  being  attributed  in  solido  to  the  President,  except  that 
it  is  to  be  with  the  advice  and  consent  of  the  Senate.  With 
that  limit  the  E.xccutive  power  stands  unimpedi-d.  AVbat 
then,  is  the  rest  of  the  cousefiuence  ?  Removal  from  otiice 
Ixilongs  to  executive  power,  if  the  Constitution  has  not  at- 
tributed it  elsewhere.  Then  the  question  was,  whether  it 
was  vital,  whether  its  determination  one  way  or  other  af- 
fected seriously  the  character  of  the  government  and  its 
workings  ? 

I  think  all  agree  that  it  was,  and  then  what  weight, 
what  fignificancc  is  there  in  the  fact  that  the  partv  which 
■was  defeated  in  the  argument  submitted  to  the  conclusion 
and  to  the  practice  of  the  government  under  it,  and  did 
rot  raise  a  voice  or  take  a  vote  in  derogation  of  it  during 
the  whole  course  of  the  government.  But  it  does  not  stand 
on  this.  After  forty-five  years'  working  of  this  system— 
between  1830  and  1835— there  was  great  party  exacerbation 
between  the  Democracy,  under  the  lead  of  General  Jack- 
Bon,  and  the  Whigs,  imder  the  mastery  of  the  eminent 
men  wno  then  filled  this  hall,  and  one  of  the  most  eminent 
of  whom  now  docs  me  the  honor  to  listen  to  my  remarks. 
I'nder  that  antagonism  there  was  renewed  the  great  de- 
bate, and  what  was  the  measure  which  the  contending 
p«rties,  under  the  influence  of  partv  spirit,  brought  the 
matter  to?  Why,  Mr.  W  ebster  said,  when  he  led  the  forces 
In  a  victory,  which,  perhaps,  for  that  single  instance, 
combined  the  triumvirate  of  himself,  Mr.  Calhoun  and  Air. 
Clay,  that  the  contrary  opinion  and  contrary  practice  was 
settled.  He  says:-"!  regard  it  as  a  settled  point— settled 
by  construction,  settled  by  precedent,  settled  by  the  prac- 
tice of  the  government,  settied  by  legislation"- and  he  did 
not  seek  to  disturb  it.  He  knew  the  force  of  forty-fivo 
years;  the  whole  existence  of  the  nation  under  its  con- 
etruction  on  questions  of  that  kind,  and  he  sought  only 
to  interpose  a  moral  restraint  upon  the  President  by  re- 
quiring him,  when  he  removed  an  officer,  to  assign  the 
reasons  for  removal. 

General  Jackson  met  the  point  firmlv  and  promptlv,  and 
inliis  protest  against  the  resolution  wliicli  the  Senate  liad 
adopted  in  1834— I  think  to  the  etl'ect  that  his  action  in  the 
removal  of  Mr.  Duane  had  been  in  derogation  of  the  Con- 
etitutinn  and  of  the  laws— met  it  with  a  defiance  which 
brouglit  two  great  topics  up  in  debate,  one,  the  indepen- 
dence of  the  Executive  in  his  riglit  to  judge  of  coustitu- 
tiunal  questions,  and  the  other,  the  great  point  that  the 
concurring  in  the  choice  of  a  President  by  the  people, 
through  tlieir  representatives  in  federal  members,  was  an 
Imjiortant  part  of  the  Constitution,  and  that  he  was  not 
a  man  of  his  own  will,  but  renewed  and  reinforced  by  the 
will  of  the  people. 
That  debate  waa  carried  on  and  dctormined  by  the  Se- 


nate passing  a  resolution,  declaring  its  opinion  that  Gene- 
raljaekson'."  conduct  had  been  in  derogation  cf  the  Cba- 
stitutiou  and  the  laws,  and  on  that  very  point  reference 
was  made  to  the  common  master  of  us  all.  the  people  of 
the  United  States,  and  on  the  re-election  of  General  Jacfe- 
son  the  people  themselves,  in  their  primary  capacity,  sent 
to  the  Senate  on  this  ch.allenge  a  majority  which  expunged 
the  resolution  censuring  the  action  of  the  Executive. 

Yon  talk  about  power  to  decids  constitutional  questions 
by  Congress,  power  to  decide  them  by  the  Supreme  Court, 
power  to  decide  them  by  the  Executive.  I  show  you  the 
superior  power  of  them  all,  and  I  say  that  the  history  of 
free  countries,  in  the  history  of  popular  liberty,  in  the  his- 
tory of  the  power  of  the  people,  exercised  not  by  passion 
or  by  violence,  but  by  reason,  the  exercise  of  that  power 
was  never  shown  more  distinctly  and  more  definitely  than 
on  this  very  matter  of  whether  the  power  of  removal 
from  office  should  reman  in  the  Executive  or  be  distributed 
among  the  Senators. 

It  was  not  my  party  that  was  pleased  or  was  triumph- 
ant on  that  occasion;  but  as  to  f-ict  of  what  the  people 
thought,  there  was  not  any  doubt,  and  there  never  ha» 
been  any  since,  until  the  new  situation  has  produced  new 
interests  and  resulted  in  new  conclusions. 

Honorable  Senators  and  Representatives  will  recollect 
how,  in  the  debate  which  led  to  the  passage  of  the  Civil 
Tenure  act,  it  was  reprefeuted  that  the  authority  of  the 
first  lawyers  of  1789  ought  to  be  somewhat  scrutinized  be- 
cause of  inHuence  on  its  debates  and  conclusions  which 
the  great  character  of  the  Chief  Magistrate,  General 
Washington,  may  have  produced. 

Well,  Senators,  why  cannot  we  look  at  the  present  as  we 
have  at  the  past  ?  Why  can  we  not  see  in  ourselves  what 
we  so  easilj' discern  as  possible  with  otheis?  Why  can 
wo  not  appreciate  it,  that  perhaps  the  judgment  of  Sena- 
tors and  of  Representatives  now  may  have  been  warped 
or  misled  somewhat  by  their  opinions  and  by  their  feelings 
towards  the  Executive?  I  apprehend,  therefore,  gentle- 
men, that  this  matter  of  party  influence  is  one  whichjit  is 
quite  as  wise  to  consider,  and  that  this  matter  of  personal 
power  and  authority  of  character  is  quite  as  suitable  to  bo 
weiglied  when  we  are  acting,  as  when  we  are  deciding 
upon  the  acts  of  others.  Two  passages  I  will  be  permitted 
to  quote  from  that  great  debate  as  carried  on  in  the  Con- 
gress of  1789. 

Mr.  EVARIS  here  read  from  the  remarks  of  Mr.  M.adi- 
Eon  and  of  Mr.  Boudinot  in  the  (Jongress  of  1789,  those  of 
the  latter  being  to  the  effect  that  the  President  should  not 
have  oiiicers  imposed  upon  him  who  did  not  meet  his  ap- 
probation. 

Mr.  EVARTS  continued:— In  these  words  of  Mr.  Madi- 
son and  Mr.  Boudinot  I  find  the  marrow  of  the  whole  con- 
troversy. There  is  no  escaping  from  it.  If  this  body  pur- 
sues the  method  now  adopted,  it  must  be  responsible  to  the 
country  for  the  action  of  the  Executive  Department,  and  if 
ofhceiB  are  to  be  maintained,  as  these  wise  statesmen  say, 
over  the  head  of  the  President,  then  that  power 
in  the  Constitution,  which  allows  him  to  h.ave  a  choice  in 
their  selection  is  entirelj"  void,  for  if  his  officers  are  to  be 
dependent  upon  instantaneous  selection,  and  if  thereafter 
there  can  be  no  space  for  repentance  or  for  change  of  pur- 
po.se  on  the  part  of  the  Executive,  it  is  idle  to  say  that  ho 
has  the  power  of  appointment.  It  must  be  the  power  of 
appointment  from  day  to  day  which  is  the  power  of  ap- 
pointment for  which  he  is  to  bo  responsible,  if  he  is  to  be 
responsible  at  all. 

I  now  wish  to  ask  attention  to  the  opinions  expressed  by 
some  of  the  statesmen  who  took  part  iu  this  determina. 
tion  of  wliat  the  effect  and  the  important  effect  of  the  con- 
elusion  of  flic  CoiicresB  of  17S9  was.  None  of  them  over- 
looked its  iuipoi  tanee  ou  one  side;  or  the  other,  and  I  beg 
leave  to  read  from  the  Life  and  Works  of  the  elder  Adams, 
vol.  1,  page  4-(8. 

Mr.  E\'AKTS  read  from  the  work  in  question  the  para- 
graph giving  the  history  of  the  question  as  to  the  Presi. 
dent's  power  to  appoint  and  remove  officers.  He  also 
read  from  Mr.  Fisher  Ames  to  his  correspondent,  an  intel- 
ligent lawvi-r  in  Boston,  in  reference  to  the  same  subject,  ' 

Mr.  EVARTS  then  continued:— It  will  thus  be  seen. 
Senators,  ttiat  the  statesmen  whom  we  most  revere  re- 
garded this,  so  to  speak,  construction  of  the  Constitution 
as  important,  as  the  framing  of  it  itself  had  been,  and 
now  the  question  arises  whether  a  law  of  Congress  has  ia- 
troduced  a  revolution  in  the  doctrine  and  in  the  practiee 
of  the  government. 

A  Ifgislativo  construction  binding  no  one  and  being  en- 
titled to  respect  from  the  changeableness  of  legislative  con- 
structions, in  the  language  of  the  honorable  Senator  from 
Oregon,  and  wliethor  a  douljt.  whether  an  act  in  relation 
to  the  constitutionality  of  that  law  on  the  part  of  the  Exe- 
tive  department  is  a  ground  of  impeachment,  the  doctrine 
of  unconstitutional  law  seems  to  be.  I  speak  it  with  great 
respect,  wholly  misunderstood  bv  the  honorable  managers 
in  the  propositions  which  they  present. 

Nobody  can  ever  violate  an  unconstitutional  law,  for  it 
is  not  a  rule  binding  upon  him  or  upon  anybodj'  else.  His 
conduct  in  violating  it,  or  iu  contravening  it,  may  be  at 
variance  with  ethical  or  civil  r(uiditione  of  duty,  and  for  a 
violation  of  these  ethical  and  civil  ondition?  he  in.ay  bo 
respoUBible.  If  a  marslial  of  the  luited  .States,  executiiig 
an  uncoustitiilional  fugitive  sla\e  bill,  enters  witli  the  pro- 
cess and  th.-  anthoi  i:v  of  law,  it  doe.-"  not  follow  that  ro- 
sistance  uiav  lie  eariied  to  the  extent  of  shooting  the  mar- 
slial: but  it  is  not  Ijeeause  it  is  a  Wobition  of  tliat  law.  for 
if  it  is  unconstitutional  there  can  be  no  violation  of  it. 

It  is  because  civil  duty  does  not  permit  civil  contests  to 
be  raised  by  force  and  violence.  So.  too.  if  a  subordinate 
executive  olTicer  who  has  nothing  but  ministerial  duty  to 
perform  as  a  United  Stales  marshal,  in  the  service  of  pxo- 
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cess  under  an  iinconstitutlonal  law,  UDdortakes  to  deal  | 
■with  the  qucBtiuii  of  its  unconstitutionality,  while  tlie  | 
ethical  and  civil  duty  on  his  part  is  meic-ly  miiiistiTial, 
and  while  he  miit^t  either  execute  it  in  hi^  uiinijteriiil  en- 
pacity  or  re.-igu  hi?  ofiico,  he  cannot,  under  proper  ethical 
rules,  determine  whether  an  execution  of  the  law  shall  he 
deleated  by  the  resistance  of  the  ollicers  provided  for  itd 
execution. 

But  if  the  law  bears  upon  his  personal  rights  or  of- 
ficial eraoluiuents,  then,  without  a  violation  of  the 
peace,  hemay  raise  a  question  with  the  law,  consis- 
tent with  all  civil  and  ethical  duties.  Thus  we  see 
at  once  that  we  are  brought  face  to  face  with  the  funda- 
mental propositions  in  this  case,  and  I  ask  your 
attention  to  a  passage  from  the  Federalist,  at  page  519. 
where  there  is  very  vigorous  discussion  by  Jlr.  lianiiltou 
of  the  question  of  unconctitutional  law,  and  also  to 
the  case  of  Marbury  against  Madison  (first  Cranch,  pp. 
175),  which  I  shall  beg  to  include  in  the  report  of  my  re- 
marks. The  subject  is  old,  but  it  is  there  discussed  with  a 
luminous  wisdom  which  may  well  displace  the  more  in- 
considerate and  loose  views  which  have  been  presented  iu 
debate  here.  Undoubtedly,  it  is  a  question  of  very  grave 
consideration,  how  far  the  ditfereut  departments  of  gov- 
ernmcnt,  legislative,  judicial,  and  executive,  are  at  liberty 
to  act  in  relation  to  unconstitutional  laws. 

Judicial  duty  may  perhaps  be  bound  to  wait  for  a  case, 
to  volunteer  no  advice,  to  exercise  no  supervision  ;  but  as 
between  the  legislature  and  the  executive,  ivhere  tlie 
Supreme  Court  lias  passed  upon  a  question,  it  is  one  of  the 
gravest  constitutional  points  for  public  men  to  determine 
where  and  how  the  legislature  may  raise  the  question  again 
by  passing  a  law  against  the  decision  of  the  Supreme 
Court  and  against  the  determination  of  (Jungress,  tliat  we 
in  this  case  have  been  accused  of  insisting  ou  extravagant 
pretentions. 

We  have  never  suggested  anything  further  than  this, 
for  the  case  only  requires  it,  that  whatever  may  be  the 
doubtful  or  debatable  region  in  the  co-ordinate  authority 
for  the  dilicrcnt  departments  of  the  government  to  judge 
for  themselves  of  the  constitutionality  or  unconstitu- 
tionality of  laws,  that  when  the  I'resident  of  tiic  United 
States,  in  common  with  the  humblest  citizen,  tiude  a  law 
passed  over  his  right,  and  binding  on  his  action  in  the 
matter  of  his  right,  then  all  reasons  of  duty  to  self,  to  the 
public,  to  the  Constitution,  and  to  the  law,  re(piire  that 
the  matter  shall  be  put  in  the  train  of  judicial  decision, 
in  order  that  the  light  of  the  serene  wisdom  of  the  Su- 
preme Court  may  be  shed  upon  it,  to  the  end  that  Con- 
gress even  may  reconsider  its  action,  and  retract  its  en- 
croachment on  the  Constitution. 

But  Senators  will  not  have  forgotten  that  Gen.  Jackson, 
in  his  celebrated  controversies  with  the  Whig  partv,  claim- 
ed that  no  department  of  the  government  should  receive  its 
final  and  necessary  and  perpetual  exclusion  and  conclii- 
Bion  on  constitutional  questions,  over  the  judgement  even 
of  the  Supreme  Court,  and  that  under  the  obligation  of 
one's  oath,  yourBClves  as  Senators,  yourselves  as  I-teprc- 
eentativcs,  and  the  President  as  Chief  Executive,  each 
must  act  in  a  new  juncture  or  in  reference  to  a  new  mat- 
ter arising  to  raise  again  the  question  of  constitutional  .au- 
thority. Now  let  me  read  a  short  passage  in  which  Gen. 
Jackson  iu  his  protest  sets  tliis  forth. 

I  read  from  the  debate  on  the  Fugitive  Slave  law,  as  con- 
ducted in  this  body  iu  the  year  1852,  when  the  honorable 
Senator  from  Massachusetts  (Mr.  Sumner)  was  spokesman 
and  champion  of  the  right  of  each  department  of  the  gn- 
vernment  to  judge  of  tlio  constitutionality  of  law  and  nf 
duty.  But  wliatever  may  be  the  influeuce  of  this  judg- 
ment, that  is  the  judgment  of  the  Supreme  Court  iii  tho 
case  of  Prigg,  as  a  rule  for  the  judiciary,  it  cannot  arrest 
our  duty  as  legislators.  Here  I  adopt  with  entire  assent 
the  language  of  President  Jackson,  in  his  memorable  veto 
in  1832,  of  the  Bank  of  the  United  States  :— 

"If  the  opinion  of  the  Supreme  Court  covers  the  whole 
ground  of  this  act,  it  ought  not  to  control  the  co-ordiuate 
authoriiies  of  the  government.  The  (/'ongress,  the  Kxecu- 
tive  and  the  court  must  each  for  itself  be  guided  by  its  own 
opinion  of  the  Constitution.  Every  public  otlicer  who 
takes  an  oath  to  support  the  Constitution,  swears  that  he 
will  support  it  as  he  understands  it,  and  not  as  it  is  under- 
Btood  by  others.  It  is  as  much  the  duty  of  th('  House  of 
Kepiesentativcs,  of  the  Senate,  and  of  the  PreRidiut  to  de- 
cide ou  the  constitutionality  ot  any  bill  orrescjlution  wliich 
may  be  presented  to  them  for  passage  and  approval,  as  it 
is  of  the  supreme  judges  when  it  may  be  brought  hefore 
them  for  judicial  decision.  The  authority  of  the  Sui'reme 
Court  must  not,  therefore,  be  permitted  to  control  Con- 
gress or  the  Kxccutive,  but  to  nave  only  such  influence 
as  the  force  of  their  reasoning  may  deserve." 

With  these  authoritative  words  of  Andrew  Jack- 
son, I  dismiss  the  subject  now.  Times  change,  and  wo 
change  with  them.  Nevertheless,  principles  remain; 
duties  remain;  the  powers  of  the  government  reuiain; 
their  co-ordination  remains;  the  conscience  of  men  re- 
mains, and  everybody  who  has  taken  an  oath;  everybody 
who  is  subject  to  tlie  Constitution,  without  taking  an  oalli, 
in  pesceful  means,  has  a  right  to  revere  the  <.'onstitution  iu 
derogation  of  constitiitional  law;  and  auy  legislative  law, 
or  any  judicial  authority  which  shall  deiiy  the  supri-macv 
of  the  Constitution  in  its  power  to  protect  men,  who  thus 
conscientiously,  thus  peacefullv  raise  cpipstions  for  deter- 
mination, in  .a  conflict  between  the  Constitution  and  the 
law.  will  not  be  consistent  with  the  written  Cunstitution 
or  witli  the  maintenance  of  the  liberties  of  the  peoiilc,  as 
established  by  and  dependent  on  the  preservation  of  a 
written  Constitution.  Now  let  us  see  whether,  on  every 
ethical,  conetitution.ll  and  legal  rule,  the  I'resident  of  the 
United  States  was  not  the  person  on  whom  the  civil  tenure 


act  operated,  not  as  an  executive  ofBcer  to  carry  out  a  Isw, 
but  as  one  of  the  co-ordinate  departments  of  the  gover* 
ment,  over  whom,  iu  that  oHicial  relation  to  tlie  authority 
of  the  act,  was  sought  to  be  asserted.  The  language  ia 
general:— "Every  removal  from  olhce  contrary  to  the  prt>- 
visions  of  tliia  act  eliall  be  a  high  misdemea'nor."  Who 
could  remove  from  olhce  but  the  President  of  the  I'nitfsd 
States?  Who  had  authority?  Who  could  be  governed  by 
the  lass-B  but  he?  .4nd  it  was  not  an  ollicial  cousti  utiouil 
duty— not  a  personal  right,  not  a  matter  of  personal  value, 
or  choice,  or  interest  with  him  that  he  acted. 

When,  therefore,  it  is  sought  and  claimed  that  by  force 
of  the  legislative  euactment  the  President  of  the  United 
States  shall  not  remove  from  office  whether  the  act  of 
Congress  was  constitutional  or  not,  he  was  absoluti-ly  jjro 
hibited  from  removing  from  oflice  although  the  C  .institu- 
tion allowed  him  to  d'l  so.  the  tjoustitution  could  not  pro- 
tect him  tor  the  act,  but  that  the  act  of  Congress,  seizins 
upon  him,  could  draw  him  in  here  by  impeachment  and 
subject  him  to  judgment  for  violations  of  the  lau.  although 
maintaining  the  Constitution,  and  that  the  t'onstitution 
pronounces  sentence  of  condemnation  and  infamy  upon 
him  for  having  worshipped  its  authority  and  sought  to 
maintain  it,  and  that  the  authority  of  Congress  has  that 
power  and  extent,  then  you  practically  tear  asunder  the 
Constitution. 

If  on  these  grounds  you  dismiss  the  President  from  this 
court,  convicted  and  dcpnsed.  you  dismi-^shim  tho  victim 
of  the  Congress  and  the  martyr  of  the  (Constitution,  by  the 
very  terms  of  your  judgement,  and  you  throw  oiieii  for  the 
masters  of  us  all.  in  the  great  debates  of  an  intelligent,  ia- 
structed,  fearless,  practical  nation  of  freemen,  a  <livision 
of  sentiment  to  shake  this  country  to  its  centre— tlie  oiiv 
nipotence  of  Congress,  as  the  rallying  cry  on  one  side  and 
the  supremacy  of  the  {y'onstttution  on  the  other. 

[The  court,  here,  at  two  o'clock,  took  a  recess.] 

Mr.  ISvarts  Continues. 

After  the  recess.  Mr,  EV'ARTS  continued ;— There  is  But 
one  other  topic  tliat  I  need  to  insist  upon  here  as  bearing 
upcui  that  part  of  my  argument  which  is  intendi'd  to  ex- 
hibit to  the  clear  apprehension,  and,  I  hope,  the  adoption 
of  tliis  court,  the  view  that  all  here  t'lat  possesses  weight 
and  dignity,  that  really  presents  the  agitating  c(aitest  that 
has  been  proceeding  between  the  departments  nf  our  go- 
vernment  is  political,  and  not  criminal,  or  suitable  for  nb- 
dicial  cognizance:  and  that  is  what  seems  to  me  to  be  de- 
cisive in  your  judgment  and  in  your  conscieuci^s,  and  that 
is  the  attitude  that  every  one  of  you  already,  iu  your  pub- 
lic action,  occupies  tow.ard*  this  subject. 

Why  the  Constitution  of  the-  United  States  never  in^ 
tended  so  to  coerce  and  coni>traiu  the  con-cienoes  and 
duties  of  men  as  to  bring  them  into  the  position  of  judges 
between  themselves  and  another  branch  of  the  govern- 
ment.  The  eternal  principles  of  justice  are  implied  in  the 
constitution  of  every  countrv  ;  and  thi-re  are  iii  more  im- 
mutable, no  more  inevitable  principles  than  tliese— that 
no  man  sh.all  be  a  jud^e  in  his  own  case,  and  that  no  man 
shall  be  a  judge  in  a  matter  in  which  he  has  already  given 
judgment. 

It  is  abhorrent  to  a  natural  sense  of  justice  that  men 
should  judae  in  their  own  case.  It  is  lucousisteut  with 
nature  itself  that  man  should  assume  an  oath,  and  hope  to 
perform  it.  of  being  impartial  in  his  own  judgment  when 
lie  has  already  formed  it.  How  many  crimes  that  a  Pre- 
sident niny  h  ive  imputed  to  him,  that  m.ay  bring  him  to 
the  judgne  lit  of  a  Senate,  are  crimes  against  the  Cuistitii- 
tion  or  the  laws,  involvini.'  turiiitude  or  personal  deliiv 
qiieucy?  They  are  crimes  in  which  it  is  inacimis^ible  to 
imagine  that  the  Senate  shoidd  be  committed  at  all ;  they 
are  crimes  which,  however  much  the  necessary  reflection 
of  political  opiniuus  may  bias,  by  jii'rsonal  judmuentof 
this  and  that  and  all  the  members  o<  the  bodv,  \-et  it  must 
be  possible  only  that  they  slioidd  give  a  color,  or  a  turn, 
and  not  be  themselves  the  very  basis. 

Thesubstauce  of  the  judgment  to  be  rendered,  which 
therefon^  I  show  you,  is  frnui  the  records  of  this  Senate; 
tliat  yoursehvs  have  voted  upon  this  law,  whose  coiistitu- 
tioualit\  is  t"  be  ileti-nuined,  and  that  the  question  is  upon 
constitutionality  cr  judi^nientof  constitutionality.  Wiien 
vou  have  in  j-our  capacity  of  a  Senate,  iind' rteuk  after 
the  act  was  committed,  as  an  act  Buifahle  in  your 
judgment  to  be  performed  by  you  iu  your  relation  to  the 
Executive  authority,  and  30ur  duty  under  thi-  gnveru- 
ment  to  iironounce,  as  you  did  by  resolution,  that  the  re- 
moval of  Mr.  Stanton  .and  tho  appointment  'if  General 
Thomas  was  not  authorized  by  the  Constitution  and  tho 
laws,  you  cither  did  or  did  not  regard  that  as  a  matter  of 
political  action ;  then  vou  regarded  it  as  a  matter  that 
could  not  possibly  bo  brought  before  you  in  your  judicial 
capacity'  for  you  to  di'tcrmine  upon  any  personal  conse- 
quences to  the  Executive. 

How  was  it  a  matter  for  political  action,  unless  it  was  a 
matter  of  his  political  action,  aud  the  controversy  waa 
wholly  of  apolitical  nature?  If  you  on  the  other  hand, 
hail  in  your  minds  a  possibility  of  this  extraerdinarv  jurin- 
diction  being  brouglit  into  play  by  a  complaint  t'l  be  made 
by  the  House  of  Kepresentatives  against  him,  what  an  ex- 
tr.aordinary  spectacle  should  vou  present  to  yourselves  aud 
this  country.  No,  the  controlling,  the  neccssai  y  feeling, 
upon  which  you  acted,  must  have  been  that  it  is  a  stage 
and  a  step  in  governmental  action  concerning  which  wo 
made  this  suggeition  and  tliis  reproof. 

Why,  in  1834,  when  the  .Senate  of  tho  United  Statep  waa 
debatine  a  resolution  condemnatory  of  General  Jack- 
son's proceedings  in  reference  to  the  deposits,  the  question 
was  raised;— Have  you,  will  you,  should  vou  pronounce 
an  opinion  upon  a  inatter  of  this  kind?  It  may  lie  made 
tho  occasion  for  your  views  on  a  subject  to  bo  produced 
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f.5T  .ludicial  construction.  It  may  be  tme  that  that  re?o- 
1  tibn  does  net  cover  pnilt;  th«t  it  ouly  e^prenses  an 
(r.iuiiin  that  the  Ian-  and  nuthoritv  in  the  (Jou-titutiou 
did  uot  cover  the  action  of  the  Prf  eidcnt.  . 

lint  it  does  not  impute  violence,  or  design,  or  wiclced- 
n("s  of  purpose,  or  other  than  a.  jiiatifiaWe  difference  of 
cpiiii'Mi,  to  resort  to  an  arbiter  beti^-een  you.  IJut  even  in 
tlmt  limited  view,  I  take  it,  no  Senator  CAn  think  or  fci'l 
th:it,  aj  11  preliminarv  part  of  the  judgment  of  a  court, 
til  it  was  the  pentimeiit  of  the  Houee,  and  the  conKtruction 
o(  thi;  Senate  showed  it  to  be  only  a  matter  of  rolrical 
di-^cuseion.  and  ahpolutclv  set  aside  a  motion  of  impi^Rch- 
meut,  and  rendered,  thercfoi  e.  the  debate  a  political  do- 
bate,  and  the  conclusion  a  political  conclusion. 

And  now  there  is  but  one  proposition  that  confists  with 
the  truth  of  the  case,  and  with  the  situation  of  you.  Sena- 
tors, and  that  i=.  that  vou  regard  the  acts  as  political 
action,  and  political  decision,  and  not  by  possiliilitv  of 
matter  of  judsraent  a  case  of  an  impeachment,  and  the 
necessary  trial.  The  answer  of  the  great  and  trusted 
Btateman  ol  the  Whig  party  of  that  day  was,  if  there 
VI  as  in  the  atmosphere  a  whisper,  if  there  was  m  the 
future  a  menace,  if  there  was  a  hope  or  a  fear,  as  some 
Beein  to  think,  that  impeachment  was  to  come,  debate 
must  be  silenced,  and  the  resolution  snppresscd;  but 
tliev  recognized  the  fact  that  it  was  mere  political 
action  tliat  was  being  resorted  to,  and  that  was,  or  -^as  to 
be  P'ls.-ihle,  the  complexion  of  the  House  to  end  in  ac- 
q<iittiil  or  conviction,  this  proceeding  could  be  for  a  mo. 
meut  justified.  Whv.  to  two 'of  the  grivest  articles  of 
impeachment  in  the  weightiest  trial  ever  introduced  into 
this  court,  and  those  in  which  as  large  a  vote  of  condem- 
Ba'ion  was  made  as  upon  any  others,  were  the  two  ar- 
ticles against  .Judge  Chase,  one  of  which  brought  him 
in  <|uestion  for  coming  to  the  trial  in  Pennsylvania 
■5\ith  a  formed  and  prouounced  opinion;  and  in  another, 
the  third,  was  the  following:— A  juryman  to  enter 
tiie  box  on  the  trial  of  Callender  at  liichmond,  who 
ptv.tod  that  he  had  formed  an  opinion,  1  would  like 
to  see  a  conrt  of  -impeachment  that  regards  this  as  a 
grave  m.itter:  that  a  judge  should  come  to  a  trial  and  pro- 
nounce the  condemnation  of  a  prisoner  before  the  counsel 
are  hoard,  and  that  he  allows  a  jurvman  to  enter  the  Ixjx 
w  h<p  had  excused  himself  from  having  a  free  mind  on  the 
point  to  be  discussed ;  and  yet  are  we  to  be  told  that  you, 
ir.ving  formed  and  expressed  an  opinion,  are  to  sit  here 
the  iudires  in  such  a  matter  as  this.  What  is  there  but  an 
answer  of  this  kind  necessary :  -The  (Jonstito.tion  never 
brings  a  Senate  into  an  inculpation  and  a  comlemnatioii 
of  a  h'resident  upon  matters  in  which,  and  of  u  hieh,  two 
departments  of  the  government,  in  their  political  capaci- 
tioii,  have  formed  and  expressed  political  opinions. 

It  is  of  other  matters  and  of  other  forms  in  "  hich  there 
are  no  parties  and  no  discriminations  of  opinion  ;  it  is  o! 
offenses,  of  crime,  in  wliich  the  common  rules  of  duty,  of 
obligation,  of  excess,  or  of  sin,  are  not  determinable  upon 
political  opinions  formed  and  expressed  in  debate:  nut 
here  a  principal  is  equally  contravened,  and  this  aids  any 
argument,  that  it  ia  political,  and  not  personal  or  crimiual. 
It  is  that  you  are  to  pass  judgment  of  and  ccncerniug 
questions  of  the  partition  of  the  officers  of  tliis  government 
bet  veeii  the  Hre-ident  and  j-ourselves.  The  matter  of  his 
fanlr  is  that  he  claims  them  ;  the  very  matter  of  his  con- 
demnation is  that  you  had  a  right  to  them,  and  yon,  aided 
by  the  list  furni-hed  by  the  managers— of  41. OUU  in  number, 
aiid  +'21,000,0u0  in  annual  emolument  -are  you  to  sit  here, 
as  judges,  with  this  false  claim,  and  is  his  appeal  to  a  com- 
mon arbiter,  in  a  matter  of  this  kind,  to  be  imputed  to  him 
a.s  personal  guilt,  and  followed  by  personal  punishment* 
How  would  cny  of  us  like  to  be  tried  before  ajidge 
wl-.o,  if  he  condemned  us,  would  have  our  houses,  and  if 
he  ae  luitted  U4  we  should  have  his?  Why,  so  sensitive  is 
the  natur.al  sense  of  justice  ou  this  point  that  the  ivbole 
country  was  sot  in  a  blaze  by  a  provision  in  the  Fugitive 
flave  law  that  a  Commissioner  should  have  but  five  d  il- 
lars  if  lie  set  the  slave  free,  and  ten  dollars  if  he  remanded 
liini.  Have  the  judges  of  this  court  f'rgotteu  that  crisis  of 
the  public  mind  as  to  alloiving  a  judge  to  have  an  interest 
in  the  subject  of  his  judgment?  Have  they  forgotten  that 
the  honorable  Senator  from  Masf-achunetts  (Mr.  Sunin<-r), 
in  tlie  debate  upon  this  Tenure  of  (Jllice  act,  thought  the 
political  bias  might  eiTect  a  court  so  that  it  would  not  give 
J  idgment  of  more  than  nominal  punishment  for  the  coin- 
uii'sion  of  the  act,  and  yet  you  are  full  of  politics. 

The  whole  point  of  my  argument  ia  an  absolute  deraon- 
ftration  that  the  Constitution  of  the  United  States  never 
f  .rces  honorable  men  into  a  position  where  they  are  judges 
in  their  own  causes,  or  where  they  come  in  contjict  "  ith 
their  opinions  previously  expressed,  and  haveomitt/>dfrom 
tliis  consideration  the  fact  that  the  great  oHice  itself,  if  bv 
your  judsment  it  shall  be  taken  from  elective  control  of 
tbi.s  Kepublic,  ie  to  be  put  into  the  possession  of  a  member 
of  your  own  body  chouen  to-day,  to-morrow,  at 
any  time  by  yourselves,  and  that  yon  are  taking 
the  crown  of  the  people's  magistracy,  of  the  people's  glory, 
to  decorate  with  honor  an  olncer  of  the  Senate,  who,  by 
virtue  of  your  favor,  holding  the  pWce  of  Prefident  pro 
tein..  adds  the  Presidency  to  its  duties;  and  an  otlicer, 
changeable  from  day  to  day  by  you  as  you  choose  to  have 
a  new  Prefident  fro  tern.,  who,  by  the  same  tiile.  assumes, 
day  by  day,  the  discharge  of  the  duties  of  the  President  of 
the  I'nited  States.  Now,  when  the  prize  is  that,  but  ivhen 
the  circumslances  areas  I  explain  tliciu.  Senators  must  de 
dine  a  jurisdiction. 

I'pon  this  demonstration  that  hnmnn  nature  and  human 
virtue  cannot  endure  that  men  should  be  judges  in  f-uoh 
gtrifo,  1  agree  that  your  duty  brings  vou  here.  You  have 
no  right  to  avoid  it,  but  it  ia  a  duly  consi-tent  with  judi- 
cial tri.iU,  and  the  subject  itself,  thus  lUudtrated,  santcUes 


from  von  at  once  the  topics  that  you  have  been  asked  to 
examine.  It  suits  my  sense  of  the  better  construction  of 
the  separate  articles  to  treat  them  at  first  somewhat  gene- 
rallv,  r.nd  then  bv  such  distribution  as  seems  most  to  bring 
us  finally  to  what,  if  it  shall  not  before  that  time  have 
appeared,  shall  appear  to  me  the  gravest  matter  for  your 
consideration. 

Now,  let  me  ask  you,  at  the  outset,  to  see  how  little  as 
matter  of  evidence  this  case  is.  Certainly  the  President 
of  the  United  State*  has  been  placed  under  as  trying  and 
as  hot  a  case  of  political  opposition  as  ever  man  was  or 
could  be :  certainly  for  two  years  there  has  been  no  partial 
construction  of  bis  conduct;  certainly  for  two  years 
he  has  been  sifted  by  one  of  the  most  powerful 
winnowing  machines  that  I  have  ever  heard  of. 
the  House  of  Representatives  of  the  United  States  of 
America,  Certain!  v  the  wealth  of  the  nation,  certainly  the 
exigencies  of  partv,  certainlv  the  zeal  ot  political  amV)i- 
tion,  have  pressed  into  the  service  of  imputation,  of  iucul- 
pation  and  of  proof,  all  that  this  country  afford",  all  that 
the  power  to  send  for  person.'  and  papers  includes.  Thev 
ran  none  of  the  risks  that  attend  ordinary  proceeding?,  of 
bringing  their  witnesses  into  court  to  stand  the  test  of 
examination  and  cross-examination,  hut  the\'  can  put 
them  under  the  construction  of  an  oath  and  an  explana- 
tion in  advance,  and  see  what  they  can  prove,  and  whom 
thev  can  bring  and  whom  they  can  reject. 

They  can  take  our  witnesses  from  the  stand,  already 
nnder  oath,  and  even  those  of  so  great  and  high  a  character 
as  the  I>ieutenant-General  of  your  armies,  and  out  of  conrt 
trv  him  with  a  new  examination,  to  see  whether  he  shall 
help  or  hurt  them  bv  being  cross-examined  in  court,  using 
every  armandevervart,  stayed  by  no  sense  except  of  public 
dutv"  to  remove  tlieir  power,  or  control  its  exercise,  and  yet 
here  is  the  evidence.  The  people  of  this  countrv  have 
been  made  to  believe  that  all  sorts  of  personal  vice  and 
wirkedness,  that  all  sorts  of  official  misconduct  and  folly, 
that  all  sorts  of  usurpation  and  oppression,  pract  ced  .and 
executed  on  the  part  of  tliis  Executive,  was  to  be  explored 
and  exposed  bv  the  prosecution,  and  certainly  set  down 
in  the  record  of  this  court  of  public  judcmrnt. 

Here  vou  have  it.  For  violence  and  oppression  and 
usurpation— a  telegram  between  the  President  and  Gover- 
nor Psrsone,  published  two  years  ago;  for  the  desire  to  re- 
press the  power  of  Congress— the  testimony  of  a  would-be 
o'Tice-seeker  tliat  the  lYcsident  said  certain  points  were 
important,  and  he  thought  the  patronage  of  the  govern- 
ment slio  lid  be  in  support  of  those  principles.  The  would- 
be  olTice-seeker  went  home  and  was  suppo-ed  to  have  said 
that  the  President  had  made  use  of  verv  violent  and  offen- 
five  words.  Weights  were  the  testimony  upon  the  scale 
in  'vhich  the  nation  weighs  it,  upon  the  scale  that  foreign 
nations  look  at  it,  upon  the  scale  that  hinorv  will  apply 
to  it,  noon  the  scale  that  posterity  will  in  retrospective 
guard  it  from. 

It  depends  a  good  deal  upon  how  large  a  selection  a  few 
Fpecimens  of  the  testimony  came  from.  If  I  lirine  a  hand- 
full  of  vyheat  marked  hvthe  rust  or  weevel  and  show  it  to 
mv  neicbbor,  he  would  sav,  "Why,  what  a  wretched  crop 
of  wheat  vou  have  made."  But  if  I  said  to  him,  •'These  few 
kernel"  are  what  I  have  taken  from  tlie  bins  of  my  whole 
harvest."  he  would  answer,  "What  a  splendid  crop  of 
11  heat  vou  have  had."  Now.  answer,  answer,  answer,  if 
there  is  anything  wrong  in  this. 

Mr.  Manager  Wilson,  from  the  Judiciary  Committee, 
havinc  examined  this  subject  with  all  care,  made  a  report. 
itself  tlie  wisest,  the  clearest  and  also  one  of  the  most 
entertaining  reports  on  the  subject  of  impeachment  in  the 
past  and  in  the  present  that  I  have  ever  seen,  or  can  ever 
expect  to  see.  What  is  the  result?  That  it  ia  all  political. 
.Ml  tliese  thunder  clouds  are  political,  audit  ii  only  this 
little,  jiettv  pattering  of  rain  conveying  the  infraction  of 
the  ('onstitution  that  is  personal  or  criminal,  and  the 
grand  inquest  of  the  nation,  before  the  final  reverberation 
of  the  whole  harangue,  on  the  9th  of  December,  1867, 
votes— 107  to  57— no  impeachment. 

.4nd  noM-,  I  would  like  to  know,  if  these  honoriible 
managers  had  limit  d  their  addresses  to  this  court  to  mat- 
ters which,  in  purpose,  in  character,  in  intent,  and  in 
effect  occurred  after  that  Bill  of  Impeachment  was  thrown 
out  hv  us,  how  much  would  have  been  entertaiuud  of  this 
ca"">?  I  have  not  heard  anything  which  had  not  occuri-ed 
before  that.  The  speeches  weie  made  cis'hti'en  months 
before  the  telegram  was  sent:  a  year  bef  e-' Wood,  Uie 
office-seeker,  came  into  plav,  long  before.  What  is  there, 
then?  The  honorable  managers,  too,  do  not  seem  to  have 
bet'ii  of  one  luin  1  about  these  articles.  Tl'.c  articles  seem 
to  have  been  •riginallv  discussed,  and  then  assorted  afl^r- 
wanls. 

1  understood  the  honorable  man.ager  (Mr.  Butler)  to  pav. 
that  if  there  is  not  anvtliiup  in  the  first  article. you  lu-t-d 
uot  troubli- yourselves  to  think  of  the  eleventh,  and  Mr. 
Manager  Stevens  thinks  if  there  ia  nothing  iu  the  <lev(  nth 
artich' you  had  better  not  bother  yourseb  for  looking  at 
anvtbing  in  the  first  ten  (renewed  laughter),  for  he  says,  a 
cooutv  court  lawver  could  get  rid  ot  them. 

Here  is  w  hat  Mr.  Stevens  says  in  the  House :— "I  wish  it 
to  be  partirularlv  noticed  that  which  I  intend  to  offer  aa 
an  amendment."!  wish  gentlemen  to  examine  and  see  that 
ttiis  charge  is  nowhere  contained  in  anv  of  the  articles  re- 
ported, and  that  imless  it  is  inserted  tliere  can  be  no  trial, 
and  that  if  there  be  sbrei  d  lawyers,  as  I  know  there  will 
tx',  and  caviling  iiulgcs"  (he  did  not  state  anv  certainty  of 
that),  "and  without  this  article  they  do  ni>t  ac(iuit,  thev 
are  greener  than  I  was  in  any  case  I  ever  undertook  before 
a  court  of  (|uart(ir  sessions."     (Laughter.) 

Well,  now.  it  will  not  be  very  vain  in  us  to  tliink  that 
perhaps  we  eouie  up  to  that  estimate  on  our  side  of  the 
Quarter  Sessijns  lawyer  who  would  be   adequate  to  di»- 


IMPEACHMENT   OF  ANDREW  JOHNSON 


rK?*6f  thc?e  article?,  and  thev  were  quite  richt  about  it. 
you  camiot  pet  in  what  i^  p  .litical  and  nothing  but  po- 
litical, vou  cannot  get  hold  ot  anything  that  is  criminal  or 
personal. 

X^w,  havinc;  papsod  from  the  general  eytimato  of  the 
IsniPTie?"  and  fci'M-nos3  of  the  addn'sfi-^a  and  rharg^H,  I 
hiisiUi  with  the  consideration  of  the  article  in  reference  to 
tt,  and  ti  thi'  eiiliject  matter  of  ivhich  I  am  disposed  to 
concede  there  is  sonic  pronf,  and  that  as  to  the  specchee. 
^o\v,  I  think  tliat  it  h.is  been  proved  here  tnat  the 
EpeecJies  charged  npon  the  President,  ia  substance  and  in 
genoral,  were  made. 

My  tirrt  diiricnlty  about  thera  la,  that  they  were  made 
in  1868,  and  that  they  relnted  to  a  Congress  whioh  has 
pasBod  out  of  exi'tenee.  and  that  thev  were  the  subject  of 
a  report  of  the  .Iiidiciarv  (Jouiniittcc  to  the  Hoiipc.  and 
trhi-h  the  IloUiJe  vutrd  that  it  would  not  impeach.  My 
next  diilieulty  is,  that  they  are  crimes  against  argument, 
asainst  rhetoric,  air:iin!^t  taste,  and  perhaps  against  logic; 
but  tliat  the  (Jonftitution  of  the  I'nited  States,  neither  in 
itifHf  nor  by  anv  suhse'iuent  administration,  has  provided 
ior  tho  government  of  the  people  in  thia  country  in  these 
Tegirdf. 

Now,  it  i-i  a  new  thing  in  thiB  country  to  punish  any  man 
fm-  making  a  spceeli.  There  is  a  great  manv  spe.^ches 
made  in  thi."  comtry.  and,  therefore,  cases  would  un- 
a>uhtcdly  have  arisi^n  ineightv  years  of  our  history  where 
men  were  punis^hed  for  making  speeches.  Indeed.  I  be- 
lieve if  there  is  anvthine  which  more  particularly  mark.? 
"BB  the  approval  of  other  nations,  it  is  that  every  man  in 
this  country  not  only  haa  a  right  to  make  a  speech,  butcan 
make  a  speech,  and  a  very  pood  one,  and  that  he  docs  at 
some  time  or  other  actually  do  so. 

The  verv  lowest  erithct  fir  speech-making  in  the  Ameri- 
can republic  adopted  bv  the  newspapers  is  "able  and  elo- 
qnent."  (Lmsliter.)  I  have  seen  applied  in  the  news- 
papers to  the  efforts  of  honorable  managers  here,  the  epi- 
Uiet  in  advance  of  "tremendous."  (Laughter.)  I  have 
eccti  them  spoken  of  before  tliey  were  delivered  as  of  tre- 
mendous force  ;  and  I  saw  once  an  ."vccurate.  authentieal 
ptatonicnt  of  the  force  of  one,  and  that  in  advance,  that  it 
CotisJsU'd  of  33.000  words.     (Lauchter.) 

Therefore  a  ca-c  must  have  arisen  for  a  question  if  there 
was  to  be  anv  punishment  for  speech-makinT.  IJutnovT, 
for  the  first  time,  we  iKgin  with  the  President,  and  accuse 
him;  we  take  him  before  no  erdinary  court,  but  w.;  O'- 
eanize  a  curt  for  the  purp  ise.  «  hieh  court  adjourns  the 
mojucnt  it  is  over  with  the  trial,  furnishing  no  precedents, 
and  muat  remove  him  from  oTice  and  order  a  new  eh-c- 
tioD.  Now  that  is  a  good  de:d  to  turn  upon  a  speech.  Only 
think  of  it— to  be  able  to  make  a.  speech  which  would  re- 
quire a  new  election  of  President  to  be  made.  (Laughter.^ 
Well,  if  the  trial  is  to  take  place,  let  tlie  proiclamation 
i'su"  to  thi-i  speech-making  people.  "Let  him  who  i.s  with- 
out sin  among  yo  i  ca-t  the  first  stone."  and  fee  how  the 
nation,  on  tii?-toe,  awaits  to  see  who  viU  answer  that 
flainty  challenge,  ivlio  assumes  that  fastidious  duty.  We 
Beo,  in  addition,  the  necea.-ary  requirement.  It  must  be 
one  who,  hj-  long  di^oipline.  has  learned  to  speak  without 
bounds,  one  whose  lips  would  stammer  at  an  iinputaliin, 
v-liose  check  would  blush  at  a  reproach,  whose  ears  would 
tingle  at  an  Invective,  and  who«e  eyes  would  close  at  an 
iiidecornm.  It  must  be  one  who,  bv  strict  continuance  of 
epoch,  and  bv  control  over  the  tongue— that  unnilv  mem- 
l)er— has  g;.i;icd  ^vith  all  hij  coiintrvmen  the  praise  of 
ruling  his  own  s^ririt,  which  ii  gi-eatcr  than  one  who  tuketh 
a  rl  ;y. 

And  now  the  challenge  is  answered,  and  it  seems  that 
the  ImnorcM'- manager  to  whom  thid  duty  is  assigned,  is 
one  who  would  he  recognized  at  once,  in  the  judgment  of 
ifll.  as  "P'ivst  in  war,  lirst  in  peace,  first  in  boldness  of 
words,  and  first  la  the  hearts  of  all  hii  coiintrv- 
men. who  love  this  wordy  intrepidity."  (rnreiiressid 
lan^Iiter.)  Well,  no>v,  the  champiou  bring  gained,  we  a.-k 
f'lr  the  rules,  and  in  an  interlocutory  inquiry,  iv  hicli  I  had 
tho  honor  to  address  to  hi;n.  he  snid  tlicrule  was  the 
Qjiinion  of  the  court  which  was  to  try  Uie  case. 

Now  let  us  tee  whether  we  can  get  any  guid.ance  as  to 
what  your  opinions  arc  as  to  tliis  subject  of  freedom  of 
epi'ech,  fir  we  are  brouglit  down  to  that,  having  no  law  or 
precedents,  besides  I  find  that  the  matter  eliarged  against 
the  Pretidcnt,  is,  that  he  has  lieen  unmindful  of  the  har- 
monv  and  cipurtesies  which  should  prevail  between  the 
Ic  ri.-lativo  and  the  executis  e. 

If  it  should  prevail  from  the  Kxecutive  towards  the  le- 
gislative, it  should  also  prevail  from  the  legislative  to  tho 
I'.xecutive.  Kxcept  I  am  to  \>o  met  with  wh-it  I  must  re- 
gard ».■>  a  most  novel  view  prewnted  by  .Mr.  Manager  Wil- 
liams, in  lii.i  argument  the  other  day,  that,  as  the  Consti- 
tution of  the  1.  nited  States  prevents  your  being  drawn  in 
Question  anywhere  for  what  you  say,  it  i-.  therefore,  a 
rule  which  docs  not  work  b  ith  ways.  Well,  that  is  an 
Rgrecahle  view  of   personal  duty,  that   if   I  wear  an  im- 

SiinotraWe  sliirt  of  mail,  it  ia  just  the  thing  for  me  to  ho 
rawing  daggers  against  every  one  el-e. 
yobUsin'  I'hb'i/e  seems  to  be  a  law  h  hich  the  honorable 
manager  dies  not  think  applicable  to  the  houses  of  Con- 
gress. If  there  were  anything  in  that  suggestion,  how 
should  you  guard  and  regulate  your  use  o(  frecdiim  of 
epeechf  Now  I  have  not  gone  outside  of  the  debatt's  which 
are  connected  with  the  Civil  Ti'nnre  act. 

Mv  time  has  been  sufficientlv  occupied  with  reading 
all  that  has  been  said  in  behalf  nf  the  House  on  that  sub- 
ject, but  I  find  a  well  recorded  precedent,  not  merely  in 
the  observation  of  a  single  Senator,  but  in  tho  direct  de- 
termination of  the  Senate  itself,  in  paanine  on  tiic  ques- 
tion, which  certainly  points  at  least  to  frocjom  of  speech 
a»  between  two  dep.artmeuts  of  the  government. 
Cfiio  Uciuorable  Senator  from  Massachusetts,  in  tho  coarse 


hour.  Ponder  it  well,  and  do  not  forget  it.  There'  was  no 
encn  dutv  <.ii  our  fathers.  There  was  no  sueh  dutv  on  our 
recent  predeeoHsors  in  this  Chanil)er,  liecauee  th.-re  was  no 
l-resident  of  the  Luited  States  who  had  become  the  encinv 
of  his  cuuntry."  •' 

Well,  now,"  the  President  had  Baid  that  ConL-resj!  was 
hanging  on  the  verge  of  the  government,  but  b.r  ■  is  a  di- 
rect charge  that  the  President  of  the  I'nited  States  is  the 
enemy  of  the  country.  Mr.  SumiieT- i„.ing  call,  d  to  order 
for  that  expression,  the  honorable  Senator  from  Khodo 
Island,  .Mr.  Anthony,  who  not  unfrequcntlv  nn-sidi'S  «  ith 
at>  much  urbanity  and  so  much  control  over  vour  delibe-  j- 
tions,  gave  tins  view  as  to  what  the  common  law  of  the 
tribunal  13  on  tho  subject  of  the  harmonieR  and  eourt<-sit8 
which  should  prevail  between  the  legislative  and  execu- 
tive departments. 

He  said,  "It  is  the  impression  of  the  ch.airthat  these 
words  do  not  exceed  the  usual  (laughter)  latitude  of  de- 
bate which  has  been  permitted  here."  (Laughter)  Now 
that  19  the  custom  of  the  tribunal  established  by  the  pre- 
siding otticer. 

Mr.  Shennan,  of  Ohio,  said,  "I  think  the  words  objected 
to  are  clearly  in  orde'-."     (Loud  Laughter.) 

I  have  heard  similar  remarks  fiftv  ti'me.s  (continued 
laughter)  without  any  que.-tion  of  order  being  raised. 
And  the  Senate  came  to  a  vote,  the  opposing  members  of 
which  remiud  me  of  some  votes  on  evid.-nce  which  we 
have  had  on  this  trial.  The  appeal  was  laid  on  the  tabic 
by  ayoteof29  veas  to  lOnays.  Put  that  is  not  .all.  Pro- 
ceeding in  the  same  debate,  after  being  allowed  to  be  in 
°J'''-T--  ¥''•,  ^'"""er  goes  on  with  his  speech,  the  eloquence 
ot  whieh  I  cannot  suliicii-ntlv  compliment,  as  it  would  be 
out  of  place  to  do  so.  but  it  ceitainlv  is  of  the  highest  order. 
Of  course,  1  make  no  criticism.  lie  begins  with  the 
announcement  of  a  very  good  principle. 
He  says:— 

"I  shall  insist  always  on  complete  freedom  of  debate, 
and  I  shall  exercise  it.  John  .Milton,  in  his  glorious  aspira- 
ti.  ns  said :— (I'.ive  me  the  liberty  to  know,  to  utter  and  to 
arg  ic  fn-ely  above  all  liberties.)  -'Thank  (Jod  now  that 
slave-masters  have  been  driven  from  this  court— such  is  the 
liberty  of  American  Senators. 

Of  course,  there  can  be  no  citizen  of  a  republic  too  high 
for  exposure,  as  there  can  be  none  too  low  for  protection. 
These  are  not  only  invaluable  lilierties,  but  com- 
manded duties.  Now,  is  there  anything  in  the  I're.-ident'g 
answer  that  i.s  nobler  or  more  thorough-going  than  that? 
\ndif  the  President  is  not  too  higli;ifit  a  conimaiided, 
dutv  to  c.'iU  him  an  enemy  of  the  conntrv,  is  not  the  House 
of  r.epreseutatives  to  be  exposed  to  the  imputation  of  a 
most  intelligible  aspersion  upon  them  that  thev  .ire  hang- 
ing on  the  verge  ot  the  government.    (L:vugliti>r.) 

Then  the  honorable  Senator  procei-ds  in  a  stvle  of  obser- 
vatiim,  on  which  I  shall  make  no  critieiun  whatever,  ex- 
cept that  that  of  Cicero  against  (Jataliue  and  ae.-iinst  V.-r- 
rea  do(^(  not  contain  more  eloquence  against  the  objects  of 
his  inv-ective  than  that  speech  of  the  honorable  Seua'or; 
and  tiieu  it  all  ends  in  a  wonderfullv  Fcnsihle  and  pithy 
observation,  on  the  part  of  the  honorable  Senator  fro;n 
Jlii-higan,  .Mr.  Howard,  who  sav^,  "the  Senator  from 
Ma.ssaebnsettjt  h.as  advanced  the  idea  that  the  President 
has  become  an  enemy  to  his  country,"  but  I  suppose  that 
not  only  to  be  the  condition  of  tho  s<>utiment  in  thia 
Senate,  touching  the  I'resident  of  the  United  States, 
but  I  suppose  we  never  hud  a  President  in  recturd  to 
whom  the  opinion  of  the  Senate  was  not  divided  ou 
ju.st  that  question— some  thinking  he  was  an  cn-'iny 
of 'he  country,  and  others  tbinking  that  he  was  not; 
and  I  resi'ectfully  submit  therefore  that  the  Senator 
from  JIas-achusctts  will  bo  as  competent  to  trv  an 
impeachment  it  sent  here  againut  the  Pro'ident  as 
I  concede  the  Senator  from  .Maryland,  Mr.  John- 
son, will  be  competent  to  trv  it."  Now  that  is  good 
sense.  Senatorial  license  may  be  made  so  wide  a-  tliat. 
We  have  also  a  report  in  the  House  of  Uepresentatives  of 
a  verv  brief  debate  between  two  of  the  most  distinguishid 
meiubers  of  that  body,  who  can  as  well  as  anv  others,  for 
the  purpose  of  this  trial,  liirni-<h  a  st.tudard  of  whit  is 
called  by  the  honorable  manager  ''proprietv  of  speech." 
.Mr.  P.iugham  says,  "I  desire  to  say.  MV.  Chairman, 
that  it  (loe.s  not  become  a  gentleman  who  recorded 
his  Vole  fifty  times  for  Jclfersou  Davis,  the  arch-trnitor 
in  thi.s  Kebellion  (ro.ars  of  laughter),  as  hii  e.iudidato 
for  the  Pri'sidcncy  of  the  rnit(;d  States,  to  undertake  to 
damage  this  cause  bv  attempting  to  fasten  an  iiupntali  n 
either  on  my  integrity  or  on  mv  honor;  1  rei'cl  with  ecoru 
and  cout(!mpt,  any  utterances  of  tiiat  sort,  from  anv  man. 
whether  he  he  the  hero  of  Fort  Fisher  not  tiken.  or  of  Fort 
Fisher  taken."  (Continuous  laughter.)  .Mr.  IJntler.  a'tep 
some  remarks,  said:— "Hut  if,  during  tho  war,  the  g(  u  1.- 
man  from  Ohio  did  as  much  as  I  did  in  that  direction,  I 
8h;ill  iM  glad  to  recognize  that  much. 

"Hut  the  only  victim  of  tho  gentlemen's  prowesfl  that  I 
know  of  was  an  innocimt  woman  hung  upon  the  ecatlold, 
one  .Mrs.  Snrratt;  and  I  can  sustain  the  nuni  irv  of  Fort 
Ki»her,  if  he  and  his  present  associates  can  sustain  him  iu 
rheddiug  the  blood  of  a  woman  who  was  tried  by  a  niili- 
tAry  couimission  and  con\-ieted  without  sufficient  evidence, 
in  my  judgment."  Mr.  liiugham  replied  with  spirit;--"! 
challenge  the  gentleman  ;  I  dare  him  liere,  or  anvwhere  in 
this  tribunal,  or  any  tribunal,  to  assert  that  I  6jv«liatj''d  or 
mutilated  any  book.  Put  such  a  charge,  w  ithout  one  tittle 
of  evidence,  is  only  fit  to  come  from  a  man  who  lives  in  a 
bottle,  and  L-  fed  with  a  spoon."  What  that  refers  to  I  db 
not  know. 
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rWliile  the  court  and  ealleries  were  convulsed  with 
laughter  at  thf  expeuse  of  the  two  managers  referred  to 
both  these  gentlemen  Eat  at  tlie  table  apparently  uncon- 
cerned and  uninterested  spectators.] 

Mr.  EVAR'l'S,  continuing,  said:— 

This  all  comes  witliin  the  common  law  of  courtesy,  m 
the  judgment  of  the  House  of  Representatives.  We  liave 
attempted  to  show  that  in  the  President's  addresses  to  the 
people  there  was  something  of  irritation,  something  in  the 
Bubject,  something  in  the  manner  of  the  crowd  which  ex- 
cused and  explained,  if  it  did  nut  justify,  the  style  of  his 
speeches:  and  vou  might  suppose  that  thi?  interchange  of 
debate  which  I  have  just  read  grew  out  of  some  subject 
which  was  irritating,  which  was  in  itself  savage  and  fero- 
cious But  what  do  you  think  the  subject  was  that  these 
honorable  gentlemen  were  debating  upon?  Why  it  was 
charity. 

A  Senator— What?  ,     ,      .       ,     ^, 

Mr.  EVARTS— Charity— a  question  of  chanty  to  the 
South;  that  was  the  whole  staiile  of  debate.  "Charity 
which  sutl'ereth  all  things  and  is  kind."  (Laughter.) 
Charity  which  envieth  not ;  charity  which  vaunteth  not 
itself,  is  not  putted  up,  and  doth  not  behave  itself  un- 
seemlv;  seeketh  not  her  own,  is  not  easily  provoked; 
thinketh  no  evil,  rejoiceth  not  in  iniyuitv,  but  rejoiceth  in 
the  truth ;  beareth  all  things,  believeth  all  things,  hopeth 
all  things,  endiireth  all  things.  "Charity  never  fails."  But 
the  apostle  adds,  what  may  not  be  exactlv  true  in  regard 
to  the  managers,  "Tongues  may  fail."    (Laughter.) 

But  now,  now  to  be  serious.  In  a  free  Republic  who  will 
tolerate  tliia  fanfaronade  about  speoch-m.-.king.  Quis  tole- 
rit  (/racchos  de  seditione  (luererdent  Who  will  tolerate 
public  orators  prating  about  propriety  of  speech?  Why  can 
we  not  learn  that  their  estimates  of  others  must  proceed 
on  general  views,  and  not  vary  according  to  particular 
passions  and  prejudice? 

When  Cromwell,  in  his  career  through  Ireland  in  the 
name  of  the  Parliament,  bad  set  himself  down  before  the 
town  of  Ross,  and  summoned  it  to  surrender,  the  Papist 
community,  exhausted  in  its  resistance,  asked  to  surren- 
der only  on  condition  of  freedom  of  conscience. 

Cromwell  replied:— "As  to  freedom  of  conscience,  I 
meddle  with  no  man's  conscience,  but  if  you  mean  by  that 
liberty  to  celebrate  the  Mass,  I  would  have  you  to  imder- 
etand  that  in  no  place  where  the  power  of  the  Parliament 
of  England  prevails,  shall  that  be  ijermitted."  So  the 
honoraolc  managers  do  not  complain  of  freedom  of 
speech,  but  if  any  man  saj-s  that  the  House  of  Rep- 
resentatives is  "  hanging  on  the  vcri-'e  of  the  gov- 
ernment," we  are  to  imderstand  that  in  no  place 
where  the  power  of  the  two  Houses  of  Congress  prevails, 
eh.ill  that  be  permitted,  although  they  meddle  with  no 
man's  property  or  freedom  of  speech?  (Laughter.)  >;ow. 
Sir.  Jefferson,  who  had  occasion  to  give  his  views  about 
infractions  of  the  fi-eedom  of  writing  when  the  Sedition 
law  was  introduced  into  the  legislation  of  this  country, 
and,  at  the  same  time,  to  give  some  notions  about  the 
right  of  the  Executive  to  have  an  opinion,  savs,  in  a  let- 
ter to  a)rs.  President  Adams,  written  in  1804:— "I  dis- 
charged every  person  under  puni-^hment  and  jiroso- 
cution  under  the  Sedition  law,  because  I  considered 
and  now  consider  that  law  to  be  a  nuUitv  as  ab'^olute  and 
ai  palpable  as  if  Congress  had  ordered  us  to  fall  down  and 
wor.-^hip  the  golden  image,  and  that  it  was  as  much  my 
duty  to  arrest  its  execution  in  every  State  as  it  would  have 
been  to  have  rescued  from  the  fiery  furnace  those  who 
should  have  been  cast  into  it  for  refusing  to  w-orship  the 
image."  It  was  accordinglv  done  in  everj-  instance,  with- 
out asking  what  the  offenders  had  done,  or  against  whom 
they  had  offended,  but  whether  the  pains  thev  were  suf- 
fering were  inflicted  under  the  pretended  sedition 
la\v,  and  in  another  letter  he  replies  to  some  observ.a- 
tion  as  to  the  freedom  of  the  Executive  about  the  constitu- 
tionality of  laws:- "Vou  seem  to  think  it  devolved  on  the 
judges  to  decide  on  the  validity  of  tlie  Sedition  law,  but 
nothing  in  the  Constitution  has  given  them  a  right  to  de- 
cide for  the  Executive  more  than  for  the  Executive  to  de- 
cide for  tliem.  Both  magistrates  are  equally  independent 
in  the  sphere  of  action  assigned  to  them;  the  judges  be- 
lieving the  law  constitutional  had  a  rieht  to  pass  sentence 
of  fane  or  imprisonment,  because  the  power  is  placed- 
in  their  hands  by  tlie  Constitution,  but  the  Execu 
tive,  believing  the  law  to  be  unconstitutional,  was 
bound  to  remit  the  execution  of  it,  becausi;  that 
power  had  been  confided  to  him  by  the  Con>«titutiou, 
that  Its  co-ordinate  branches  should  be  cliecks  upon  each 
other;  but  the  opinion  that  gives  the  judges  the  right  to 
administer  what  laws  are  constitutional  and  w  hat  are 
not,  not  only  for  themselves  in  their  own  sphere  of 
action,,  but  for  the  legislative  and  Executive  also 
in  their  spheres,  would  render  the  judiciary  despotic 
and  tyrannical.''  Now,  we  have  no  occasion  to 
asfcrt,  and  we  have  not  a.=ecrted,  tlio  right  to  re- 
sort to  these  extreme  opinions,  which,  it  is  known 
Mr.  Jefferson  entertained.  The  opinions  of  Mr  Madison 
iiKjre  temperate  but  equaly  thorough,  were  to  the  same 
cnect,  and  tlio  co-ordinate  branches  of  the  government 
must  surrender  their  co-ordination  whenever  thev  allow 
the  past  history  to  bo  a  final  bar  from  renewingor  pre- 
sriiting  constitutional  questions  for  reconsideration  Snd 
redetermination,  if  necessary,  even  by  the  Supreme  Court; 
but  we  have  hero  some  questions  of  the  courtesies  of  the 
dittercut  branches  of  tlie  government  in  the  severe  cx- 
f  ression  of  opinon  whicli  Mr.  Manager  Boutwell  indulged 
in  relation  to  the  heads  of  departments. 

Wlr.'.t  lie  said  is  as  much  severer  and  as  much  more  de- 
grariiiig  to  that  branr-h  of  the  government  than  auvthing 
which  was  said  by  tlio  President  in  relation  to  Cohgrcs 
aa  can  be  imagined.    Exception  is  hero  tr.ken  to  the  fact' 


that  the  President  called  Congress,  in  a  telegram,  a  set  of 
individuals.  Well,  we  have  heard  of  an  old  lady,  not  very 
well  instructed,  who  got  very  violent  on  being  called  an  in- 
dividual, but  here  we  have  an  imputation  in  soman}'  words 
on  the  heads  of  departments  of  this  government,  that  they 
are  serfs,  the  servants  of  a  master,  slaves  of  an  owner, 
and  yet,  in  this  very  presence,  sits  the  eminent  Chief 
Justice  of  the  United  States,  and  the  eminent  Senator 
from  Maine  (Mr.  Fessenden).  and  the  dininguished 
Senator  from  Pennsylvania  (Mr.  Cameron),  all  of 
whom  have  held  Cabinet  offices  which  are  thus 
deprecated  and  derided,  and  if  I  were  to  estimate  the 
Senators  who  aspire  in  the  future  to  hold  these  degrad- 
ing po.'itions,  I  am  afraid  I  should  not  have  judges  enough 
here  to  determine  this  case.  (Laughter).  I  know  this  ia 
all  extravagance,  e.si  wiodMS  jn  rebus,  sunt  ccrti  deniq\t« 
fines.  There  is  some  measure  in  things ;  there  is  some 
limit  to  the  bounds  of  debate  and  discussion.  No  w,  I  agree 
that  nothing  can  De  more  unfortunate  than  the  language 
used  by  the  President  in  the  speech  made  in  St.  Louis. 

The  difficulty  is  undoubtedly  that  the  President  is  not 
familiar  with  the  graces ;  he  has  not  been  taught  at  school 
costly  ornament  and  the  studied  contrivances  of  epeoch, 
but  that  he  speaks  right  on,  and  when  an  article  is  pre- 
sented in  his  path  he  steps  right  over  it.  Here  is  a  rheto- 
rical difficulty  presented  for  a  man  who  is  not  a  rhetori- 
cian, as  a  sort  of  a  metaphorical  aUusion  was  made  to 
Judas.  Well,  now,  if  anybody  attempts  to  become  logi- 
cal with  a  metaphor  it  will  get  him  into  trouble  at  once 
(laughter),  and  that  is  what  the  President  did.  If  you 
look  around  with  the  eye  of  a  logician  j-ou  see  th.at  Judas 
Wiis  the  betrayer  of  all  goodness,  and  a  man  would  natu- 
rally say,  where  is  the  goodness  I  have  betrayed? 

The  moment,  therefore,  that  you  seek  to  be  logical,  by 
introducing  the  name  of  the  divinity  against  whom  Judas 
had  thus  sinned,  there,  of  course,  you  produce  that 
offense  to  our  religious  sentiment,  whicn  otherwise  would 
not  have  been  committed.  1  am  not  entirely  sure  that 
when  you  make  allowance  for  the  difference  between  the 
extempore  speech  of  the  President  to  a  mob,  and  a  writ- 
ten, prepared  and  printed  speech  to  this  court  by  tlie 
honorable  managers,  but  there  will  be  some  little  trace  of 
the  same  impropriety  of  that  figure  of  argument  which 
presented  Mr.  Carpenter  to  your  observation  as  an  inspired 
painter,  whose  pencil  was  guided  by  the  baud  of  Provi- 
dence, and  the  appointment  of  Mr.  Edwin  M.  Stanton. to 
perpetual  bliss  and  Governor  Seward  to  eternal  pain. 
(Laughtrr.) 

But  all  that  is  matter  of  taste,  matter  of  feeling;  matter 
of  distinction,  matter  of  judgment.  The  serious  views  im- 
pressed upon  3-ou  with  so  much  force  by  the  counsel  for 
the  President  who  opened  this  case  (Mr.  Curtis),  and  sup- 
ported by  the  quotations  from  Mr.  Madison,  present  this 
whole  subject  in  its  proper  view  to  an  American  audience. 
I  think  that  if  our  newspapers  would  find  some  more  dis- 
criminating scale  of  comment  on  speeches  than  to  inak« 
the  lowest  in  the  scale  able  and  eloquent,  we  should  have  a 
better  stare  of  things  in  our  orations. 

Now,  our  position  in  reference  to  the  speeches  is  that 
the  subjects  produced  in  proof  should  be  considered ;  fliat 
words  put  into  the  speaker's  mouth  by  the  crowd,  or  called 
for  bj-  their  unfriendly  or  impolite  suggestions,  are  to  have 
their  weight  and  that  without  apologizing,  for  no  man  is 
bound  to  apologize  before  the  laws  before  the  court  for  the 
exercise  fif  freedom  of  speech.  It  may  be  fairly  admitted 
that  it  would  be  well  if  all  men  were  accomplished  rheto- 
ricians and  finished  logicians,  and  had  a  bridle  on  their 
tongues.  And  now,  without  verging  at  all  upon  the 
eleventh  article,  which  I  leave  to  the  observations  of  the 
honorable  managers,  and  leave  among  themselvea  to  dis- 
pose of,  I  will  take  up  the  Emory  article. 

The  Emory  article  is  an  offense  which  began  and  ended 
on  the  22d  of  February,  and  ia  comprised  within  a  short 
conversation  between  the  President  and  a  general  of  our 
arniv.  I  dare  say  that  in  the  rapid  and  heated  course  of 
events  which  took  impeachment  through  the  House  of 
Representatives,  it  might  have  been  understood  by  rumor, 
uncertain  and  implied,  that  there  had  occurred  some  kind 
of  military  purpose  or  communication  on  the  part  of  the 
President  wnich  looked  to  the  use  of  force.  But  under 
the  proofs  what  can  we  say  of  it  but  that  the  President, 
under  an  intimation  from  Secretary.  Welles  that  all  the 
officers  were  being  called  away  from  what,  doubtless,  is 
their  proper  occupation  in  time  of  peace,  "attendance  on 
levees,"  and  were  being  summoned,  as  thev  were  from  the 
halls  of  revelry  at  Brussels  to  the  battle  of  Waterloo,  in- 
quired, as  it  was  natural  to  inquire,  when  and  where  this 
battle  was  to  take  place? 

The  President  i  eceived  it  with  great  indiflrerencc ;  said  he 
did  not  know  about  General  Emorv,  and  did  not  seem  to 
care  anything  about  it.  But,  finally,  when  Secretary 
Welles  said  that  it  would  be  better  to  look  into  it,  the 
President  did  look  Into  it,  and  it  ended  with  a  discussion 
of  constitutional  law  between  the  President  and  General 
P^mory,  in  which  the  General,  reinforced  bv  Mr.  Revcrdy 
Johnson,  a  lawj-er,  and  Mr.  Robert  J.  Walker,  a  lawyer, 
actually  put  down  the  President  entirely.    (Laughter.) 

Now,  if  the  President  ought  to  be  removed  from  office  for 
that,  and  a  new  election  ordered  for  that,  you  will  so  de- 
termine in  judgment,  and  if  any  other  President  can  go 
through  four  years  without  doing  something  worse  than 
that  we  shall  nave  to  be  more  careful  in  our  preliminary 
examinations,  and  in  our  nominating  conventions.  1  un- 
derstand this  article  to  be  hardly  insisted  on.  then  comes 
the  conspiracy  articles.  Now,  the  coiisipraev  consists'  in 
this:— It  was  all  commenced  and  acccnuplislied  in  writing. 
"The  documents  were  published;  they  were  iiumediately 
promulgated,  and  that  is  the  conspiracy,"  if  it  be  one. 

It  is  quite  true  that   the   honorable  manager  who  con- 
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ducted  with  bo  much  torce  and  ekill  the  examination  of 
the  witneppe-J,  did  succeed  in  proving  that  besides  the 
written  order  hnnded  by  the  President  to  General  Tliomae, 
there  were  a  few  words  of  attendant  onversation,  and 
these  were  the  wordt^.  "I  wish  to  uphold  the  Con5tit\ition 
and  the  law,"  and  there  waa  an  assent  of  General  Thomas 
to  the  iiropriety  of  that  course.  But  by  the  power  of  our 
profession  the  learned  manager  drew  from  General 
Thotnas  the  fact  that  he  had  never  heard  tliese  worde  be- 
fore when  a  commission  was  delivered  to  him. 

He  argued  that  it  was  not  ordinarv.  and  that  it  carried 
infinite  gravity  of  suspicion.  But  what  expression  is  there 
80  innocent  that  counsel  cannot  possil)ly  tix  suspicion 
upon?  We  recollect  one  very  celebrated  trial  in  wliich 
"chops  and  tomato  gauce"  were  made  the  grounds  of  get- 
ting a  verdict  for  breach  of  promise  of  marriage,  (.'hops 
and  mutton  sauce  do  not  import  a  promi>ie  of  marriage. 

There  is  not  the  least  savor  of  courtship  nor  the  least 
flavor  of  flirtation  in  chops  and  tomato  sauce  (laughter) ; 
nnd  80  we  are  told  that  these  men,  entering  into  the  con- 
spiracy at  mid-day  and  in  writing,  meant  bloodshed,  civil 
commotion  and  war.  Now,  I  cannot  a^^gue  against  that. 
Cardinal  Woolsey  once  said  that  in  political  time?  you  can 
get  a  jury  that  will  bring  in  a  verdict  that  Abel  killed  Cain. 
That  may  be,  but  an  American  Senate  will  hardly  find  in 
the  allusion  of  the  President  to  the  Constitution  and  the 
law  sutticient  evidence  to  find  hira  guiltv  of  the  purpose  to 
produce  commotion  and  civil  war.  But  the  conspiracy 
articles  have  but  a  trifling  foundation  to  rest  upon. 

Here  we  have  a  statute  parsed  at  the  eve  of  an  insurrec- 
tion. Intended  to  guard  the  position  of  an  ollicer  of  the 
United  States  from  the  intrusion,  or  intimidation,  threats 
or  force  to  disable  the  public  service.  It  is,  in  fact,  a  repro- 
duction of  the  first  section  of  the  Sedition  act  of  1798  am- 
plified and  extended.  It  is  a  law  which  is  improper  on  its 
face,  for  it  may  include  much  more  than  might  be  called 
criminal,  except  in  times  of  public  danger;  but  the  idea 
that  a  law  intended  to  prevent  the  Rebels  of  the  South,  or 
the  Rebel  sympathizers,  as  they  were  c.illed  in  the  North, 
from  intimidating  oHicers  in  the  discharge  of  their  public 
duty,  should  be  wrested  to  an  indictment  and  trial  of  a 
President  of  the  United  States,  and  of  an  officer  of  the 
army  on  account  of  a  written  arrangement  of  orders  to 
take  possession  of,  and  to  administer  one  of  the  depart- 
ments of  the  government  asaiust  the  law,  is  wresting  the 
etatiite  wholly  from  its  application. 

We  are  all  familiar  with  the  illustration  which  Black- 
etone  gives  us  of  the  impropriety  of  following  literally  the 
words  of  a  statute  against  the  necessary  implication, 
where  he  savs  that  a  statute  against  letting  blood  in  the 
Btreet,  can  properlv  support  an  indictment  against  a  sur- 
geon for  tapping  the  vein  of  an  apoplectic  patient  who 
Happened  to  have  fallen  'on  the  sidewalk ;  and  there  is  no 
greater  perversion  and  contrariety  in  the  effort  to  make 
this  statute  applicable  to  ordinary  and  regular  proceedings 
between  recognized  officers  of  the  United  States  in  the 
disposition  of  an  office,  than  there  would  be  in  prosecu- 
ting the  surgeon  for  relieving  the  apoplectic  patient. 

1  cannot  fully  understand,  though  1  carefully  attended 
to  it,  the  point  of  the  argument  of  the  learned  manager. 
Mr.  Boutwell.  which  brought  into  view  the  common  laiv 
of  Maryland,  as  adopted  by  Congress  for  the  government 
of  the  domestic  and  ordinary  ati'airs  of  life  of  the  people  of 
this  district.  It  cannot  be  supposed  that  the  Presi- 
dent of  the  United  States,  in  determining  what  his 
£  Giver  and  duties  were  in  regard  to  giving  oifice,  should 
ave  looked  into  the  common  law  of  the  District  of  Colum- 
bia, because  the  offices  are  exercised  in  tlie  District, 
On  these  views  presented  in  the  conspiracy  articles  let  us 
Bee  what  the  evidence  is.  There  was  no  preparation  or 
application  of  force.  There  was  no  threat  of  force  au- 
thorized on  the  part  of  the  President,  and  there  was  no  ex- 
pectation of  force,  for  he  expected  and  desired  nothing 
more  nor  nothing  less,  than  that  by  the  peaceful  and  reg- 
ular exercise  of  authority  on  his  part  the  otficc  would 
be  surrendered.  If  dissappointed  in  that,  all  that  the 
President  expected  was,  that,  on  that  legal  basis  thus  fur- 
nished by  his  olfieial  action,  there  should  be  an  opportu- 
nity for  taking  the  judgment  of  a  court  of  law. 

Now  there  seems  to  be  left  nothing  but  these  articles 
which  relate  to  the  ad  interivi  appointment  of  General 
Thomas  and  to  the  remov.al  of  Mr.  Stanton.  I  will  con- 
eider  the  <ul  interim  appointment  first,  leaving  it  to  be  as- 
sumed for  the  purpose  of  examining  the  possible  crime 
that  the  office  had  been  vacated  and  was  open  to  the  action 
of  the  President. 

If  the  ofiice  was  fuU  then  there  would  be  no  appoint- 
ment by  the  authority  of  the  President  or  otherwise,  and 
the  whole  action  of  the  President  was  manifestly  based 
on  the  idea  that  the  office  was  to  be  vacated  before  an 
ad  interim  appointment  could  possit)ly  bo  made,  or  was 
intended  to  take  effect.  The  litter  of  api)ointment,  or  of 
authority,  as  it  is  called  in  the  articles,  accompanies  the 
order  of  removal  and  was,  of  course,  secondary  to  the 
order  of  removal. 

General  Thomas  was  onlv  to  take  up  the  duties  of  the 
office  and  discharge  them,  if  the  Secretary  of  War  should 
leave  the  office  in  need  of  such  temporary  charge.  Now  I 
thiuk  the  onlv  aub;ect  we  have  to  consider  before  we  look 
at  the  law  governing  ad  interim  appointments,  is  some 
Buggestions  as  to  anv  difference  between  ad  interim  ap- 
pointments during  tno  ses-Mon  of  the  Senate  and  during  the 
recess.  The  honorable  managers,  perhaps  all  of  them, 
(but  certainly  not  the  honorable  manager,  Mr.  Boutwell), 
have  contended  tliat  the  practice  of  the  government  in  re- 
gard to  removals  from  office,  covered  only  the  caao  of  re- 
moval during  the  recess  of  the  Senate. 

It  wiU  be  part  of  mv  duty  and  labor,  when  I  come  to 
cuusider  definitely  the  queetion  of  tba  removal  of  Mr. 


Stanton,  to  consider  that  point  but  for  the  purpose  of  Mr. 
Thomas'  appointment.  No  such  discrimination  need  to  bo 
made.  The  question  of  the  right  of  the  executive  to  va- 
cate an  ofiice,  to  be  discriminated  between  the  recess  of 
the  Senate  and  its  session,  arises  out  of  the  constitutional 
distinction  that  is  taken,  to-wit,  that  the  Prosident  can 
only  fill  offices  during  the  session  by  the  ad'  ire  and 
consent  of  the  Senate,  and  that  he  can,  during 
the  recess,  commission  by  authoritv,  to  expire  with  tlio 
next  session,  but  ad  interim  appointments  do  not  rest  upon 
the  Constitution  at  all.  They  are  not  regarded,  they  never 
have  been  regarded,  as  an  exercise  of  the  appointing  power 
in  the  sense  of  filling  an  office.  They  arc  regarded  as  fall- 
ing within  either  the  executive  or  the  legisTatiie  dutv  of 
providing  for  the  management  of  the  duties  of  an  office, 
before  an  appointment  is  or  can  properly  be  made. 

Now  in  the  absence  of  legislation  it  might  be  -aid  that 
the  power  belonged  to  the  executive ;  that  part  r.f  his  duty 
was  when  he  saw  that  an  accident  had  vacated  an  office, 
or  that  necessity  required  the  remov.al  of  an  incumbent  so 
that  the  laws  should  be  executed,  and  to  provide  that  tho 
laws  should  be  executed,  and  to  provide  that  tlie  pulilic 
service  should  be  temporarily  taken  up  and  carried  on.  it 
might  be  fairly  determined  it  was  a  ca.vis  omix.^uj!.  for 
which  the  Constitution  had  provided  a  rule,  and  which 
the  legislation  of  Congress  might  properly  occupy. 

As  early,  therefore,  as  1792,  provision  was  made  for  the 
temporary  occupation  of  an  office.  The  act  of  1792,  regu- 
lating three  of  the  departments,  provided  that  tempera'- V 
absenoej  and  disabilities  ot  the  heads  of  departments 
might  be  met  by  appointments  ofatemporarv  cliaracter, 
to  take  charge  of  the  office.  The  act  of  1795  provides  tliat 
in  case  of  the  vacancy  in  an  office  there  should  be  power 
in  the  Executive  which  would  not  require  him  to  fill  the 
office  by  by  the  constitutional  method,  but  temporarily  to 
provide  for  the  discharge  of  its  duties. 

Before  considering  the  act  of  1863,  which,  in  terms, 
covers  to  a  certain  extent,  but  not  fully,  both  of  tliose 
point.',  I  wish  to  ask  3'our  attention  to  some  circumstances 
in  regard  to  the  passage  of  that  act  of  I8ij3.  I  have  said 
that  the  eighth  section  of  the  act  of  1792  provided  for  the 
filling  temporarilv  of  vacancies.  In  January,  1863,  the 
President  sent  to  Congress  this  mesEagc,  and  Senatorg  will 
perceive  that  it  relates  to  this  particular  subject  :— 

"I  submit  to  Congress  the  expediency  of  extending  to 
other  departments  of  the  government  the  authority  con- 
ferred on  the  President  by  the  eighth  section  of  the  act  of 
May  8, 1792,  to  appoint  a  person  temporarilv  to  discharge 
the  duties  of  Secretary  of^State.  Secretary  of  the  Treasury 
and  Secretary  of  War,  in  case  of  death,  absence  from  tlie 
seat  of  government,  or  sickness." 

That  is  to  say,  the  temporary  disability  provision  of  the 
act  of  1863,  which  covered  all  the  departments  then  in  ex- 
istence,  had  never  been  extended  by  law  to  cover  the 
other  departments,  and  the  President  desired  to  have  that 
act  extended.  This  message  having  been  referred  to  the 
Judiciary  Committee,  the  honorable  Senator  from  Illinois 
(Mr.  Trumbull),  chairman  of  the  committee,  made,  1  be- 
lieve, a  very  brief  report,  in  which  he  said  :— 

"There  h.ave  been  several  statute^  on  the  subject,  and  as 
the  law  now  exists  the  President  has  authority  tempora- 
rily to  fill  the  offices  of  Secretary  of  State  and  Secretary 
of  War  from  one  of  the  other  dt-partnients,  bv  calling  on 
somebody  to  discharge  the  duties.  That  other  departuieut 
was  the  Treasury.  We  have  received  a  communication 
from  the  President  of  the  United  States,  asking  tliat  the 
law  maybe  extended  to  the  other  executive  departments 
of  the  government,  which  seems  to  l)e  proper,  and  wo 
have  framed  a  bill  covering  all  of  these  cases,  so  that 
whenever  there  is  a  removal  the  President  may  tempora- 
rily devolve  the  oifice  upon  another  cabinet  officer,  aud 
appoint  tho  chief  olficer  of  the  department  for  the  time 
being." 

Theredoesnot  seem  to  have  been  brought  to  the  notice 
of  the  Senate  or  the  honorable  Senator  the  net  of  17H.S. 
Nothing  is  s.iid  of  it,  and  it  would  appear  as  if  the  whole 
of  the  legi-lation  of  1863  proceeded  upon  the  proposition  of 
extending  the  act  of  1792,  of  disabilities  and  not  of  VHcan- 
cies,  exceiit  that  the  honorable  Senator  uses  tlie  phrase 
"vacancy,"  and  that  he  speaks  of  having  provided  for  tho 
occasions  that  might  arise. 

Now,  the  act  of  18*1  does  not  cover  the  ca=e  of  vacancies, 
except  by  resignation.  It  does  not  add  to  the  disability 
which  the  Presidint  had  referred  to  in  the  ca-e  of  the  re- 
signation which  he  did  not  ask  to  have  covered,  aud  which 
did  not  need  to  be  covered  by  new  legisl.ifi.'n,  because  the 
act  of  1795  covered  it.  But  this  act  of  1863  does  not  c  ivcr 
all  the  cases  of  vacancy.  It  does  not  cover  cases  of  va- 
fancy  by  riMuoval,  and  it  does  nut  cover  the  case  of  oxpir.t- 
cion  of  ofliee,  which  is  a  case  of  vacancy. 

.Now,  unilir  that  additional  light,  it  seems  as  if  the  onlv 
question  presented  of  guilt  on  the  part  of  tho  President  in 
respect  to  the  appointments  to  ofiice,  orf  interim,  \y  si'  a 
question  of  tlie  final  laiv.  The  Senators  will  remark  the 
verv  limited  firm  in  which  that  qi:e-tion  arises.  It  is  not 
preliiided  that  the  appointment  of  1  homas,  if  the  ollico 
was  vacant,  was  a  violation  of  the  Ci^il  Tenure  net, 
although,  perhaps,  it  may  be  so  charged  in  the  articles, 
because  an  examination  of  the  articles  shows  that 
the  only  appointments,  tho  infringement  of  which 
is  made  penal,  is  tho  appointment  under  the  provi- 
sions of  this  act,  as  was  pointed  out  by  my  colleague 
(Mr.  Curtis),  « hicli  seems  to  be  n  subject  of  argik. 
ment  on  tho  other  siJo.  That  appoiutment,  prohi- 
biting or  attempting  to  prohibit,  relates  to  the  i»- 
fraction  of  that  act  as  an  attempt  to  fill  tlie  ollieea. 
I  believe  that  to  be  a  sound  construction  of  the  law. 
Very  well,  then,  supposing  that  the  appointment  of 
General  Thomas  was  not  according  to  law,  itM  not  against 
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aiiv  law  that  prohibit?  it,  nor  ngainst  any  law  that  has 
"  penal  cla'e  or  a  cnmiual  qnalitication  upon  the  act. 
^^Phat  vo  Id  it  be  if  attempted  without  the  autliority  of 
th.'  act  of  1795?  because  that  would  be  without  the  autho- 
Ji  ty  ot-  the  act  of  1863.    General  Thomaa  was  not  an  olhcer 

"u  would  B^'^ein  that  the  PrcBident  had  appointed  an  offi- 
ccf  or  ■■ttcrapted  to  appoint  him  ad  tnterim,  without 
Butlioritv  c^-  law.  There  are  abundance  of  mandatory 
faw"  u  ion  tlie  President  of  the  United  States  It  Ims  never 
been  cust.uuary  to  put  a  pcn.al  clause  in  them,  a»  in  the 
Ovl  Tenure  act,  btit  on  this  subject  of  peaal.appointnient 

would  °«t  be  entitled  to  discharge  the  du^^^^^  ,  ii^e  deaIh:'rb;enc7from"the'  seatVf 'government,  or  sict 

that  can_  be  claimed  in  that  regar_a.^Dui  we^  ?^>,':„'„'Jr  „ ,; h   I  ness  of  the  Si-cretary  of  State,  Secretary  of  the  Treasury, 


death,  resignation,  absence  from  the  seat  of  government 
or  sickness  of  the  head  of  any  executive  department,  or  of 
auv  officer  of  said  department  whose  appointment  is  not 
in  the  head  thereof,  whereby  they  cannot  perform  the  du- 
ties of  their  respective  oflices,  it  shall  be  lawful  tor  tho 
President  of  the  United  States,  in  case  he  should  thinkit 
necessary,  to  authorize"— not  any  person  or  persons,  as  in 
the  act  of  1795.  but  to  authorize— "any  other  of  said 
departments,  whose  appointment  is  vested  in  the 
President,  at  his  discretion,  to  perform  the  duties 
of  the  said  respective  offices  until  a  successor  DO 
appointed,  or  until  such  absence  or  disability  by 
sickness  shall  cease  ;  provided,  that  no  one  vacancy  shall 
be  supplied  in  manner  aforesaid  for  a  longer  term  than 
six  months."  Now,  it  will  be  observed  that  the  eighth 
section  of  the  act  of  1792,  to  which  I  now  call  attention 
(being  found  on  page  (218),  provides  thus:— "That  incase  of 


end  we  do  now  insist  that  the  act  of  1795  was  in  force,  and 
that  wnether  the  act  of  1795  was  or  was  not,  is  one  of  those 
cuestions  of  dubious  interpretation  of  a  law  upon  wlucb  no 
officer,  humble  or  high,  can  bo  brought  into  question  for 
having  an  opinion  one  way  or  the  other,  and  it  you  pio- 
cccd  upon  these  articles,  if  you  execute  a  sentence  ot  re- 
moval from  office  of  a  President  of  the  Ln^cti  States, 
vou  proceed  upon  an  infliction  of  the  highest  possible 
measure  of  civil  condemnation  and  of  the  highest  possi- 
ble degree  of  interference  ^vith  the  constitutionally  erected 
Executive,  that  it  is  possible  for  a  court  to  commit,  and 
Vou  will  set  it  either  that  the  act  of  1795  was  repealed,  or 
noon  the  basis  that  there  was  not  a  doubt,  or  a  dimcnlty, 
or  an  interest  upon  which  the  President  of  tbp  Lnited 
States  uii^ht  make  an  ad  interim  appointment  tor  a  day, 
loUov  ed  bv  tlie  nsuiiuation  of  a  permanent  succesBor. 

Truh ,  indeed,  wo  are  getting  very  nice  m  our  measure 
and  criticism  of  the  absolute  oblisations  and  of  the  abso- 
lute duties  of  the  President's  functions  when  we  seek  to 
apply  the  process  of  iuipeachment  and  removal  to  a  qiies- 
&m  whether  an  act  of  Cnngress  renuiringtlie  head  ot  a 
Jepartmeut  to  keep  the  place  assigned  to  hini  or  an  act  ot 
<!>jngress  not  repealed  peruiitted  him  to  be  removed,  i  ou 
ccrtaiulv  do  not,  in  the  ordinary  aliairsof  life,  rig  up  a  trip 
hammer  to  crack  a  walnut.  „,t  .  t,„,o      -j  i. 

At  this  point,  about  half-past  four,  Mr.  EVARTS  said  he 
wnuld  i-eqi\irc  about  .an  hour  to  finish,  l)ut  would  yield  to 
aniotinu  to  adjourn  if  dc;-ired ;  and  oa  motion  ot  Mr. 
HK^DEKS01S■.  the  court  adjourned. 


PROCEEDINGS  OF  FRIDAY,  WRY  I. 


The  court  w.aa  opened  this  morning  with  the  nsnal 
fbrmalities,  in  the  presence  of  an   audience  that  indi- 
cated an  interest  well  sustained  in  the  proceediuge. 
Mr.  Evarts  Resumes. 

Mr.  EVARTa  proceeded  at  once  to  finish  his  task  as 
(Mlows:— 

Mr.  Chief  .Justice  and  Senators:— T  cannot  but  feel  that 
jTOtwitli»t:aidinK  tlio  unfailing  courtesy,  and  the  long-suf- 
fering patience  which  for  myself  and  my  associates,  I  liave 
reason  cheerfully  to  acknowledge  ou  the  part  of  the  court 
lu  the  progress  o'f  this  trial,  and  in  the  long  argument,  you 
had  at  the  adjournment  j'esterday  reached  somewhat  of 
the  condition  of  the  feeling  of  the  verv  celebrated  .Judge, 
tiord  EUenhorough,  who,  when  a  celebrated  lawyen  Mr. 
Curran,  had  conducted  an  argument  on  the  subject  of  con- 
tingent remainder,  to  the  ordinary  hour  of  adjouniuient, 
and  suggested  that  he  would  proceed  whenever  it  should 
be  his  Lordsliip's  pleasure  to  hear  him,  responded  :— "  I'he 
court  will  hear  you,  sir,  to-morrow,  but  a=  to  jdeasure, 
that  has  been  long  out  of  the  question."  (Laughter.) 

Be  that  as  it  may,  dutiesmust  be  doue,  however  arduous, 
nnd  certainly  your  kindness  and  encouragement  relieves 
me  from  all  unnecessary  fatigue  iu  the  progiess  of  the 
cause.  We  will  look  for  a  moment,  under  the  liglit  that  I 
have  sought  to  throw  on  the  subject,  a  littlu  more  particu- 
larly at  the  two  acts— the  one  of  1795,  the  other  of  18H3— 
that  have  relation  to  this  suliject  of  ad  interim  appoiut- 
ments.  The  .act  of  1795  provides  that  "iu  case  of  a  vacancy 
In  the  otiices  of  the  Secretary  of  State,  Secretarv  of  the 
i'reasury,  or  of  the  Secretary  of  the  Department  of  War, 
or  of  any  officer  of  either  of  the  said  departments  whose 
appointment  is  not  in  the  heads  thereof,  whereby  they 
cannot  perform  the  duties  of  tlieir  said  respective  otiices,  it 
rfiall  be  lawful  for  the  President  of  the  United  States,  in 
case  he  should  thinK  it  necessary,  to  authorize  any  persons 
off  persons,  at  his  discretion,  to  perform  the  duties  of  the 
Slid  respective  offices  until  a  successor  be  appointed,  or 
Biicli  vacancy  be  filled;  jirovidd.,  that  no  one  vacancy 
tihall  be  supplied  in  the  manner  aforesaid  for  a  longer  term 
than  six  nuniths." 

The  act  of  ISKj,  which  was  passed  under  the  suggestion 
«f  the  i'resident  of  the  United  States,  not  for  the  exten- 
sion of  the  Vacancy  act  (n  hioli  I  have  re:id)  to  the  other 
departments,  but  for  the  extension  of  the  temporary  disa- 
Ulk.v  provision  of  1792,  provides  as  follows:- "lu  case  of 


„,  tho  Secretary  oi  the  War  Department,  or  of  any  officer 
of  either  of  the  said  departments,  whose  appointmen*  is  not 
in  the  head  thereof,  whereof  they  cannot  perform  the  duties 
of  their  respective  offices,  it  shall  be  lawful  for  the  Presi- 
dent of  the  United  States,  in  case  he  should  think  it  neces- 
sary, to  authorize  ani'  person  or  persons,  at  his  discretion, 
to  perform  the  duties  of  the  said  respective  office  until  a 
successor  be  appointed,  or  until  the  said  disability,  by  ab- 
sence or  sickness,  shall  cease." 

Now,  I  am  told,  or  I  understand  from  the  argument,  that 
if  there  was  a  vacancv  in  the  office  of  Secretary  of  War 
by  the  competent  and  effective  removal  of  Mr.  Stanton, 
bv  the  exercise  of  the  President's  authority  in  his  paper 
order,  which  thus  coTnes  to  be  some  infraction  of  law  by 
rea,-on  of  the  President  designating  General  Thomas  to 
tho  ad  interim  charge  of  the  office,  because,  it  is  said, 
that  though  under  the  act  of  1790,  or  under  the  act  of  1797, 
CJeneral  Tliomas.  under  the  comprehension  of  "any  person 
or  persons,"  might  be  open  to  the  President's  choice  and 
appointment ;  yet,  that  he  does  not  come  within  the  limited 
and  rest!  ieted  right  of  selection  for  ad  interim  duties, 
which  is  proposed  by  the  act  of  1863. 

It  must  be  assumed  in  argument,  that  the  whole 
range  of  selection  permitted  under  that  act  was  of  tho 
heads  of  departments;  but  your  attention  is  drawn  to 
the  fact  that  it  permits  the  President  to  desig- 
nate any  piTson  who  is  either  the  head  of  a  depart- 
ment or  holds  any  office  iu  any  department,  the  ap- 
pointment of  which  is  bv  the  President ;  and  I  would  liko 
to  know  whv  General  Thomas,  the  Adjutant-General  of 
the  Armies  of  the  United  States,  holding  his  position  in 
that  Department  of  War,  is  not  a  person  apjiointed  by  tho 
President,  and  open  to  his  selection  for  this  temporary 
dutv;  and  I  would  like  to  know  upon  what  principle  of 
ordinary  succession  or  recourse  any  officer  could  be  tound 
better  suited  to  assume  for  a  day  or  a  week  tho 
discharge  of  the  Oil  interiin  duties  than  the  Adju- 
taut-tieneral  of  the  Armies  of  the  United  States,  being 
thestaffofficerof  the  President,  and  the  person  who  stands 
there  as  the  principal  directory  and  immediate  agent  of 
the  War  Department  in  the  exercise  of  its  ordinary  func- 
tions. I  cannot  but  think  it  is  too  ;ibsurd  for  me  to  argue 
t'lth.e  Senate  that  the  removal  of  the  President  of  tho 
United  States  would  not  depend  upon  the  question 
wlieiher  an  adjutant-general  was  a  proper  (orH?rt  <f/ie7i8 
or  not;  or  whether  entangled  between  the  boughs  of  re- 
pealed and  unrepealed  statutes,  the  President  iu.av  have 
erred  in  that  wliich  he  tliought  his  rightful  authority.  Let 
me  call  vour  attention  now  to  an  exercise  of  this  power  of 
ad  interim  appointment  as  found  in  the  administration  of 
President  Lincoln,  page  582  of  the  record,  before  the  enact- 
ment of  the  statute  ol  1863.  Now,  you  will  observe  that 
before  the  passage  of  the  act  of  1863,  there  was  in  forco 
no  statutorv  authority  for  the  ad  interim  discharge  of  tho 
otlicei",  except  the  acts  of  1792  and  1795,  which  were 
limited  in  their  terms  to  the  Departments  of  War,  of  State 
and  of  the  Treasury. 

Now,  you  have  directly  in  this  action  of  President  Lin- 
coln, not  an  infraction  of  the  prohibitory  statute  with  a 
penalty,  but  of  a  technical  appointment  without  the  ade- 
quate support  of  an  enabling  act  of  (.Jongress  to  c<wer  it, 
tor  lie  proceeded  on  September  22,  1862,  to  appoint  John  B. 
Skinner,  then  acting  I'irst  Assistant  I'ostmaster-Gcneral, 
to  be  acting  Postmaster-General  ad  interim,  in  place  of 
Moutgomorv  P.lair,  who  was  temporarily  absent.  That 
was  in  the  Department  of  the  Post  Office,  not  covered  by 
the  acts  of  1792  and  1795.  Now,  I  would  like  to  know 
whether,  whi'U  Mr.  Lincoln  appointed  Mr.  Skinner  to  bo 
Postmaster-General  without  an  enabling  and  supporting 
aet  of  Congress  to  justifv  him.  he  deserved  to  be  im- 
peached? Whether  that  is  a  crime  against  the  Constitlj- 
tion  and  his  oath  of  office,  ^^  betlier  a  duty  due  to  the  Con- 
stitution that  he  should  be  inipeaehed  and  removed  and  a 
uen-  election  ordered?  I  cannot  but  insist  ui'On  alwavs 
separating  from  these  crimes  alleged  in  the  articles  tho 
guilt  that  IS  outside  of  the  aiticles,  and  that  has  bi-en  per- 
ceived, and  which  their  answer  not  oven  permitted  to 
rebut  by  testimony. 

I  will  take  tin;  question  as  it  is,  and  I  will  read  each  arti- 
cle, including  the  whole  compass  of  crime,  tlie  while  range 
of  imputation,  the  whole  scope  of  testimuuv  and  construc- 
tion; and  unless  there  be  some  measure  of  guilt,  some  pur- 
pose, or  some  act  of  force,  of  violence,  I  cannot  tind  in  iris- 
taken,  erroneous  acts  of  excess  of  authority,  making  uo 
impression  upon  the  fabric  of  the  government,  or  giving 
citlier  menace  or  injury  to  the  public  service,  any  founda- 
tion for  this  cxtraordin.ary  proceeding  of  iui|)e»chuicnt. 
Am  I  right  in  saving  that  vou  must  give  your  jniftmeiit  of 
guilty  or  not  guilty,  not  of  arts  set  firth  in  tbeartiihs, 
but  as  guilty  or  nut  guilty  of  high  crime  and  uiisdoiueauor. 
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as  charged ;  that  you  will  have  the  question  a?  distinctly 
Bit  as  in  the  Peck  and  Chase  trialp,  and  not  the  niicstious 
aK  used  in  the  Pickering  trial,  for  the  honorable  manager 
(Mr.  Wilaon)  denonncea  the  latter  as  a  mockery  of  ju.stice 
and  finding  of  tlie  material  facts,  leaving  uo  conclusion  of 
law  or  judgment  to  bo  found  Ijy  anybody. 

There  is  another  point  of  limitation  of  the  Prei^ident's 
anthoiitv,  as  continued  in  both  tiie  act  of  1795  and  the  act 
of  1863.  Which  has  been  made  the  subject  of  some  comment 
by  t!ie  learned  and  honorable  manager,  Mr.  Houtwell.  It 
ii,  thatanv  how  and  any  wav,  the  Frcfident  has  been 
guilty  of  ahigh  crime  and  misdemeanor,  however  innocent 
otlierwise,  becaubc  the  si.x  months'  limit  aeeorded  to  him 
by  the  act  of  1795  or  by  the  act  of  l.-lii:i  had  already  ex- 
pired before  he  appointed  General  Thomas.  Well,  1  do  not 
exactly  understand  the  rea.-ouiiig  of  the  honorable  mana- 
ger. Bit  it  is  definitely  written  do  ,\  n,  and  word-.  I 
BUppose,  have  theif  ordinary  meaning.  How  it  is  that 
the  President  is  chargeable  witli  having  fiili'd  a  vacancy 
thus  occurring  on  the  21-t  of  February,  18ti8,  if 
it  occurred  at  all,  by  an  appointment  which  he 
made  ad  interim  on  that  day,  because  his  six 
months'  right  had  expired,  I  do  not  understand. 
It  is  an  attempt  to  connect  it  in  Fonie  w.ay  « ith  the 
preceding  tuspeusion  of  Mr.  Stanton,  which  certainly  did 
not  create  a  vacr,ncy  in  theoHice;  no  mtitter,  then,  wlie- 
tlier  the  susneosion  u  as  unper  the  Civil  Tenure  act  or 
under  the  act  of  1796,  the  ollice  was  not  vacant  until  the 
removal.  Now  there  remains  nothing  to  be  considered, 
except  about  an  ad  intcrini  appointment  as  occurring 
during  a  session  of  the  Senate  or  dtiring  the  recess.  An 
effort  has  been  made  to  connect  a  discrimination  between 
a  session  of  the  Senate  and  a  recess  of  the  Senate  in  its 
eperation  on  the  right  of  ad  interiiii  ai>pointiiunt  «itli 
the  discrimination  which  tlie  ConHtitution  makes  between 
filling  the  otlice  during  the  sc.'^ion,  and  tlie  limited  com- 
mission which  is  permitted  during  tlie  recess.  Bot  sufli- 
cient,  I  imagine,  for  all  purposes  of  convincing  your  judg- 
ment, has  been  shown  to  prove  that  a  temporary  appoiuj- 
ment  does  not  rest  on  constitutional  provi.-'ioiis  at  all ;  that 
it  not  a  filling  of  the  ofiice,  but  that  the  olbce  remains  just 
as  vacant,  so  far  as  tlie  constitutional  right  and  duty  re- 
mains, as  if  the  temporary  appointment  had  not  been 
made. 

When  the  final  appointment  is  made  it  dates  bo  as  to 
supply  the  place  of  the  persons  whose  vacancy  led  to  the 
«;/  uitrrim  appointment,  and  in  the  very  nature  of  things 
there  can  be  no  ditfereuce  in  that  capacity  between  the 
recess  and  the  session  of  the  Senate.  We  have  been  able  to 
present  on  the  pages  of  this  record  cases  enough  applica- 
ble to  the  heads  of  departments  to  make  it  unnecessary 
for  me  to  argue  the  matter  any  further  upon  general 
principles.  Mr.  Evarts,  in  this  connection,  referred  to  the 
art  interim  appointments  of  Mr.  Nelson,  in  the  State  De- 
partment, on  the  29th  of  February,  1844;  of  General  Scott, 
in  the  War  Department,  on  the  23d  of  July,  18"^,:  ot  Mr. 
Moses  Kellcy,  in  the  Inferior  Department,  June  10,  1861; 
and  of  General  Holt,  in  the  War  Department,  on  the  1st 
of  June,  1861. 

Mr.  EVARTS  continued;— And  now,  having  passed 
through  all  possible  allegations  of  infractions  of 
tile  statue,  I  come  to  the  consideratiim  of  the  re- 
moval of  Mr.  Stanton,  which  is  charged  as  a 
high  crime  and  misdemeanor  in  the  first  article,  and 
which  has  to  be  passed  upon  by  this  court,  Under  that 
imputation,  and  under  the  President's  defence,  the  crime, 
as  charged,  may  be  regarded  as  the  only  one  on  which 
judgment  is  to  be  passed.  The  necessary  concession  to 
this  obvious  suggestion  «  ill  relieve  me  very  much  from  the 
ditliciilty  of  any  protr.acted  discussion.  Before  taking  up 
the  form  of  the  article  and  the  consideration  of  the  facts 
of  the  procedure,  I  ask  attention  now  to  some  general 
lights  to  be  thrown  both  on  the  construction  of  the  act  by 
the  debates  in  Congre.'s,  and  by  the  relations  of  the  Cabi- 
net, as  proper  witnesses  in  reference  to  the  purpose  or 
intent  of  the  President. 

Most  extraordinary  means  have  been  presented  in  behalf 
of  the  House  of  Kepresentatives  in  reference  to  Cabinet 
Ministers.  The  persouaLdegradation  fastened  upon  them 
bv  the  honorable  manager  (Mr.  Boiitwcll)  I  htivc  stifli- 
cieiitlv  referred  to;  and  1  recollect  tliat  there  are  in  vour 
number  two  or  three  other  honorable  Senators-  the  honor- 
able Sinatorfrom  Maryland  (Mr.  .Johnson),  and  the  honor- 
able Senator  from  Iowa  (.Mr.  Harlan)— who  must  take 
their  share  of  the  opprobrium  which  I  j-esterday  divided 
among  three  memberR  of  the  court  alone. 

The  ability  of  the  President  to  receive  aid  and  direction 
from  these  heads  of  departments,  has  been  presented  as  a 
dangerous  innovation,  as  a  sort  of  Star  Chamber  council, 
■n  hicli  was  to  devour  our  liberties.  Perliaps  some  mem- 
bers of  tills  houor.able  Senate  may  have  already  had  their 
Tiews  changed  on  that  subject  since  the  tiioo  when  .a 
representation  was  made  to  President  Lincoln  in  reference 
to  his  Cabinet,  to  which  I  beg  to  call  the  attention  of  the 
Senate. 

Mr.  ICVARTS  read  on  this  point  the  remonstrance, 
siiJiied  bv  twenty-five  Senators,  and  addressed  to  Mr.  Lin- 
coln, on  the  subject  of  retaining  Mr.  Blair  in  liis  (Jabinet, 
stating  that  the  tlieorv  of  the  govi-rnnii-nt  is.  and  should 
be.  that  a  Cabinet  must  agie«  "  ith  the  President  in  poliii- 
cal  principles,  and  thatsueh  selection  and  choice  should  be 
made  a«  to  secure  in  the  Cabinet  unity  of  purnose  and  ac- 
tion ;  that  the  Cabinet  should  be  exclusively  composed  ol 
statesmen  who  are  cordial,  resolute  and  unvarying  sup- 
porters of  the  principles  and  piirpoBes  of  the  Admiuistra- 

Senator  JOHNSON  inquired  what  the  date  of  the  paper 
was. 
Mr.  EVARTS  said   the  paper  liae  no  date,  but  the  re- 


marks, 1  think,  were  made  some  time  in  the  year  1862  or 
1863.  It  was  a  translation  and  a  juncture  which  is  fa- 
miliar to  the  recollection  of  Senators  who  took  part  in  it, 
and,  doubtless,  to  all  the  public  men  whom  I  have  now 
the  honor  to  address.  Now,  the  honorable  managers  on 
behalf  of  the  House  of  Itepreseutatives  do  not  hold  to  this 
idea  at  all;  not  at  all;  ami  1  must  think  that  the  course  of 
events  accord  in  its  admini-tration  of  the  laws  of  evidence 
as  not  cntibliug  tlio  President  to  produce  the  supporting 
aid  of  his  Cabinet,  which,  as  this  wiper  says, 
he  ought  to  have  in  all  his  nu-asures  and  views  has  either 
jiroceeded  on  the  ground  that  his  action,  in  your  judgment, 
did  not  need  any  explanation  or  support,  or  else  on  tha 
ground  that  you  have  not  sutliciently  held  to  these  useful 
views  about  the  Cabinet,  which  h  ere  presented  to  the  no- 
tice of  Mr.  Lincoln.  I'ublic  nunor  has  said  and  for  the 
truth  of  which  I  do  not  voucli,  as  I  have  uo  kuowledsre  of 
it— that  Mr.  Lincoln  rather  blunted  the  edge  of  that  repre- 
seiitntion  by  suggesting  that  what  the  honorable  Senators 
wanted  was  that  "his  Cabinet  should  agree  with  them 
rather  than  with  him." 

However  that  may  be,  the  doctrines  in  that  paper  are 
true,  and  are  accordant  to  the  precedents  of  the  country 
and  the  law  of  the  government ;  and  I  find  it,  therefore. 
<i;;ite  unnecessary  to  refute,  by  any  very  serious  or  pro- 
longed argument,  the  imputations  or  invectives  against  the 
Cabinet  because  it  agreed  "iih  the  President,  that  have 
been  urged  upon  your  attention  ;  but  now,  as  bearing  both 
upon  the  (pte^tion  of  the  right  to  doubt  and  deliberate  on 
the  power  of  tho  President,  both  as  to  the  con  titutionality 
of  the  Tenure  of  Oihce  act.  and  .is  to  the  coiibtrtictiou  of 
its  first  section,  I  nia3-  be  penniited  to  attract  your  atten- 
tion to  some  points  in  the  debates  of  Congress  not  yet  al- 
luded to. 

I  will  not  recall  the  history  of  the  .action  of  the  House 
upon  tile  general  form  and  purpose  of  the  bill,  nor  of  the 
persistency  with  which  the  Senate,  being  still  the  ad- 
visers of  the  President  in  the  matter  of  appointments,  as 
members  of  the  legislative  branch  of  the  government,  in- 
sisted on  the  exclu.-ion  of  Cabinet  ininirters  from  the  pur- 
view of  the  bill  altogether,  but  when  it  was  found  that 
the  House  was  per.-istcnt  in  its  view  also,  the  Senate  con- 
curred with  it,  on  a  conference,  in  a  measure  of  accom- 
modation concerning  this  special  matter  of  the  Cabinet 
which  is  now  to  be  found  in  the  text  of  the  first  section  of 
the  act. 

In  the  debate  on  the  Tenure  of  Office  bill,  the  honorable 
Senator  from  Oregon  (.\ir.  Williams),  who  seems,  witii 
the  Senator  from  \eriiiont  (Mf.  Edmunds),  to  have  had 
some  particular  conduct  of  the  debate,  said ;  "I  do  not  re- 
gard the  exception  as  of  any  great  practical  consenueuce, 
because,  1  suppose,  if  the  President  .ind  an  v  head  of  a  de- 
Iiartment  should  disagree  so  as  to  make  th(  ir  rehttions  un- 
I'b-asant,  and  if  the  President  should  signifv  that  that  head 
ot  department  should  retire  from  the  Cabinet,  would  fol- 
low without  any  po-itive  act  of  removal  on  the  part  of 
the  President;"  and  .Mr.  Sherman,  bearing  on  the  same 
point,  says,  "Any  gentleman  fit  to  be  a  Cabinet 
minister,  who  receives  an  intimation  from  his  Chief  tnat 
his  longer  continuance  in  the  oiliec  is  uu[pleasant  to  him, 
would  necessarily  re:-ign.  If  lie  did  not  resign,  it  wfnild 
show  that  he  was  unfit  to  be  there.  1  cannot  imagine  a 
case  where  a  (Cabinet  ofiicer  would  hold  on  to  I'.is  place  in 
defiance  and  against  the  wialice  of  his.cliief."  Bi.t,  never- 
theless, this  practical  lack  of  ieiportauce  in  the  measure 
which  induced  the  Senate  t"  yield  their  opinions  of  regi;- 
latiiiganv  governmental  proceeiiiugs,  and  to  permit  the 
modiricafion  of  the  bill,  led  to  the  cuatment  as  it  now 
appears. 

And  the  question  is  how  this  matter  was  understood  not 
by  one  man,  not  by  one  spi  aker,  but,  so  far  as  the  record 
shows,  by  tin;  whole  Senate,  on  the  question  of  the  con- 
struction ot  the  act  as  incIu-'i\o  of  Mr.  Stanton,  or  of  any 
other  incumbent  of  a  Cabinet  position.  When  the  Con- 
ference IJommittce  reported  the  section  as  it  now  reads—as 
the  result  of  the  conipromi-e  lictneen  the  Senate,  firm  in 
its  views,  and  the  House.  Iirui  in  its  purpose— the  liouora- 
ble  Senator  Iroin  Mi  liigi.n  (.Mr.  Howard)  asked  that  the 
proviso  might  be  explained. 

Now  you  are  at  the  very  point  of  finding  out  what  it 
means.'wben  the  Senate  got  so  far  as  to  ask  those  wlui 
liad  ebariie  of  the  matter  and  who  were  fully  competent 
t.i  advise  about  it.  The  honvu'able  Senator.  Mr.  Williams, 
states  that  the  tenure  of  ollice  of  the  Cabinet  nanisters 
shall  expire  when  the  term  of  olliee  of  the  President  by 
whom  they  were  aiipointed  expires,  and  he  went  on  to 
s.ay,  "I  have,  from  the  be-'inniog  of  this  coiitrovi-rsy.  re- 
gal deil  this  as  quite  immaterial,  fiir  I  have  no  doubt  that 
any  Cabinet  ollicer  who  has  a  particle  of  self-respect,  and 
I  can  hardly  suppose  that  anv  man  would  occupy  so  rc- 
KIKUisiblc  a  position  without  it.  v.  ould  coniinie  to  remain 
in  tlie  Cabinet  after  the  Presidiint  had  signified  to  him 
that  his  prc-encc  was  no  longer  n  eded. 

"Asa  matter  of  courte  the  ellect  of  the  provision  amounts 
to  verv  little  one  way  or  the  other,  for  1  jire-ume  that 
will  never  the  President  thinks  proper  to  rid  liimself  of  an 
otVeufivc  (;abinet  minister,  be  ban  only  to  siguify  that  do- 
sire,  and  the  minister  will  retire  and  the  new  appointment 
be  made."  .Mr.  bh'Tman  said,  'l  agree  to  tlie  report  of 
the  Committee  of  Conleieu  I'"  ith  a  great  deal  of  reluc- 
tance. I  think  that  no  genileman,  n  .  man  of  anv  sense, 
of  honor,  would  hold  a  position  as  Cabinet  oflieer  alter  bis 
chief  desires  his  removal,  and,  thercfun-.  tlie  slightest  iiitj- 
mation  on  the  part  of  the  President  would  always  sia-ure 
the  reignalion  of  the  Cabinet  oitieer,  for  that  n-asi>n  I  d  i 
nut  u  isli  to  jeopard  this  bill  about  an  unimportant  and 
Collateral  ijuestion." 

Mr.  Sherman  proceeds  further,  in  answer  to  the  dcniard 
of  a  Senator  to  know  iroui  the    couunilteo   what   it  had 
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done  and  what  the  operation  of  the   law  waa  to  be,  and 

Bays:— "The  proposition  now  piibmitted  by  the  Conference 
Committee  is,  that  a  Cabinet  Minister  shall  hold  hia  office 
during  the  life  or  terra  of  the  President  who  appointed 
him.  If  the  President  dies  the  Cabinet  goes  out.  If  the 
President  ia  removed  for  cause  by  impeachment,  the  (Jabl- 
net  goes  out;  at  the  expiration  of  the  term  of  the  Presi- 
dent's office  the  Cabinet  goes  out." 

Now,  how  in  the  face  of  this  can  we  with  patience  listen 
to  long  arguments  to  show  that  in  reference  to  a  Cabinet 
Minister,  situated  as  Mr.  Stanton  is,  the  whole  object  of 
lamentation  in  the  proviso  and  in  the  bill  becomes  nuga- 
tory and  uuprotective  of  the  President's  right,  and  forces 
upon  him  Cabinet  officers  whom  he  never  appointed  at 
all,  and  how  shall  we  tolerate  this  argument  that  the  term 
of  a  President  lasts  after  he  is  dead,  and  that  the  term  in 
which  Mr.  Stanton  was  appointed  by  Mr.  Lincoln  lasts 
through  the  succeeding  term  to  which  Mr.  Lincoln  was 
-  subseauently  elected. 

Butthat  is  not  the  point.  You  are  asked  to  remove  a 
President  from  office  under  the  stigma  of  impeachment  for 
crime,  to  strike  down  the  only  elective  head  of  the  go- 
vernment whom  the  actual  circumstances  permit  the 
Constitution  to  have  recourse  to,  .-ind  to  assume  to  yourself 
the  sequestration  and  administration  of  that  office  arf  ?(i- 
terivi,  because  a  President  is  guilty  of  thinking  that  Mr. 
Sherman,  in  behalf  of  the  Conference  Committee,  was 
right  in  explaining  to  the  Senate,  wh-at  the  Conference 
Committee  had  done.  Nobody  contradicted  him  ;  nobody 
■wanted  any  further  explanation.  Nobody  doubted  that 
there  was  no  vice  or  fault  iu  that  act.  That  in  undertaking 
to  recognize  a  limited  right  of  that  President,  it  was  not 
intended  to  have  Cabinet  Ministers  retained  in  office 
whom  he  had-not  had  anv  voice  in  appointing. 

I  would  like  to  know  wlio  it  is  in  this  lionurable  Senate 
who  will  bear  the  issue  of  the  scrutinj'  of  the  revising  peo- 
ple of  the  United  States  on  the  removal  from  office  of  the 
President  for  the  removal  of  an  officer  whom  the  Senate 
Las  thus  declared  not  to  be  within  the  protection  of  the 
Civil  Tenure  act.  Agree  that  judicial  deci-ion  maj- after- 
wards pronounce  a  ditferent  judgment,  still,  you  must  ad- 
mit that  the  President  might  well  act  as  he  did  in  de- 
ference to  the  opinion  of  Hr.  Sherman,  even  if  judgment 
of  an  inferior  court,  to  s.ay  nothing  of  the  Supreme  Court, 
or  of  the  highest  special  judicature  this  court  should  deter- 
mine otherwise. 

But  the  matter  was  brought  out  a  little  more  distinctly, 
Mr.  Doolittle  having  said  tliat  the  proviso  would  not  keep 
in  the  Secretary  of  War,  and  that  that  had  been  asserted 
as  the  oljject  of  the  bill.  Mr.  Sherman,  still  representing 
the  Confrrence  Committee,  proceeds  to  say  "That  the 
Senate  had  no  such  purpose  as  was  shown  by  its  vote 
twice  to  make  this  general  exception." 

That  this- provisions  does  not  apply  to  the  present  case 
is  shown  bj  the  fact  that  its  language  is  bo  framed  as  not 
to  apply  to  the  present  President.  Now,  that  was  pretty 
definite  on  that  subject.  The  Senator  shows  that  himself, 
and  argues  truly  that  it  would  not  prevent  the  present 
President  from  remoWng  the  Secretary  of  War,  the  Se- 
cretary of  the  Navy,  and  the  Secretary  of  State,  and 
he  goes  on  to  say:— "If  I  could  suppose  that  cither  of 
those  gentlemen  were  so  wanting  in  manhood  and  in 
honor,  as  to  hold  his  place  under  the  politest  intimation 
hy  the  President  of  the  Unitid  States,  that  his  services 
were  no  longer  needed,  I  vi  ould.  certainly,  as  a  Senator, 
consent  to  his  removal,  and  so  would  we  all." 

And  yet  later,  in  continuation  of  his  explanation,  the 
same  honorable  Senator  says:— "We  provide  that  a  Cabi- 
n.!t  Minister  shall  hold  his  office  not  for  a  fixed  term,  not 
until  the  Senate  shall  couFent  to  his  removal,  but  as  long 
as  the  power  of  appointiug  him  holds  office;  if  the  princi- 
pal office  is  vacated  his  Cabinet  Ministers  go  out." 

Now,  Senators,  I  press  upon  your  consideration  the  in- 
evitable, the  inestimable  weiglit  of  this  Senatorial  discus- 
Bion  and  conclusion.  I  do  not  press  it  upon  the  particular 
Senators  who  took  part  in  it  specially.  1  press  it  upon  the 
concurring,  unresisting,  assenting,  agreeing,  conhrmiug, 
corroborative  silence  of  the  whole  Senate. 

And  I  would  ask  if  the  President  of  the  United  St.atos 
and  his  Cabinet,  having  before  them  the  question  for  their 
own  solution,  ot  the  ambiguities  and  ditliculties,  if  there 
be  any,  as  I  think  there  are  not,  of  tliis  section,  might  not 
he  repose  upon  the  sense  of  the  Senate  that  that  body 
would  not  have  agreed  to  a  bill  if  it  had  any  such  efficacy 
as  is  now  contended  for,  and  might  he  not  repose  on  the 
explanation  of  the  Conference  Committee,  and  of  the  ac- 
ceptance of  it  by  the  Senate,  that  the  bill  had  no  such  pos- 
sible construction  or  force. 

Nevertheless,  if  the  President  must  be  convicted  of  a 
high  crime  and  misdemeanor  for  this  concurrence  with 
your  united  judgment,  and  if  that  sentence  also  proceeds 
on  your  united  judgment,  we  shall  have  very  great  diffi- 
culty in  knowing  which  of  your  united  judgments  is  enti- 
tled to  most  regard. 

In  the  House  this  matter  was  considered,  and  the  result 
of  the  explanation  there  by  Mr.  Scheuck  was  about  the 
same  as  in  the  Senate,  and  the  House  came  to  the  same 
conclusion.  The  whole  great  matter  liere  is  an  impeach- 
ment by  the  House  for  making  a  removal,  and  a  condem- 
nation by  the  Senate  on  the  same  ground,  and  we  are 
brought,  therefore,  to  the  consideration  of  the  meaning  of 
the  act,  of  its  constitutionality,  of  the  right  of  the  Presi- 
dent to  put  its  constitutionality  in  issue  by  proper  and 
peaceful  proceedings,  or  of  his  right  to  doubt  and  diffi^r  on 
the  construction  of  the  section,  and  to  proceed  honestly 
and  peacefully,  as  he  might  feel  himself  best  advised  to  do. 
And  now  I  may  here  at  (jnce  dispose  of  what  I  may  have 
to  say  definitely  in  answer  to  some  propoeitinna  insisted 
upon  by  the  honorable  manager  (Mr.  Boutwell).    lie  hius 


undertaken  to  disclose  to  you  his  views  of  the  result  of  the 
debate  of  1783,  and  of  the  doctrines  of  the  government  m 
thev  are  developed,  and  he  has  not  hesitated  to  claim  that 
the  limitation  of  tliose  doctrines  was  confined  to  appoint- 
ments during  the  session  of  the  Senate.  Nothing  can  bo 
less  supported  by  the  debate  or  by  the  pructice  of  the  go- 
vernment. 

In  tiie  whole  of  that  debate,  from  the  beginning  to  the 
end,  there  is  not  anv  suggestion  of  the  distinction  which 
the  honorable  managers  have  not  hesitated  to  lay  down  iu 
print  for  your  guidance  as  to  the  result.  The  whole  ques- 
tion was  otherwise— whether  the  power  ot  removal  re- 
sided in  the  President  absolutely?  If  it  did,  wh3-  should 
he  not  remove  at  one  time  as  well  as  another?  The 
power  of  removal  would  arise  when  the  emergencies  dic- 
tated instant  action. 

We  understand  that  when  the  removal  is  political,  or 
proceeds  from  the  principle  of  rot.atiou  in  office,  as  we  call 
It,  the  whole  notice  of  removal  is  the  new  appointment. 
The  new  appointment  is  the  first  thought  and  issue.  There 
is  no  desire  to  get  rid  of  the  old  officer  except  for  the  pur- 
pose of  getting  in  the  now  one.  The  form  of  the  notice,  as 
in  the  last  case  on  your  table— the  appointmeut  of  General 
Schofield— is  that  A.  B.  is  appointed  in  place  of  C.  D.,  not 
to  he  removed,  but  removed,  meaning,  "I,  as  the  Presi- 
dent, have  no  power  to  appoint  unless  there  ia  a  vacancy. 
I  tell  you,  the  Senate,  that  I  have  made  a  vacancy;  or,  I 
present  to  you  the  case  of  a  vacancy  created  by  rav  will, 
and  I  name  to  you  A.  B.,  to  be  appointed  in  the  place  of 
C.  D.,  removed." 

That  is  the  meaning  of  that  action  of  the  government. 
Now,  you  will  observe  that  there  have  been  only  two 
cases  in  the  history  of  the  government  where  there  has 
been  a  separate  act  of  removal,  either  during  the  ses- 
sion of  the  Senate  or  during  the  recess,  of  Cabinet  officers. 
You  can  hardlv  suppose  an  instance  in  which  a  removal 
of  a  Cabinet  otficer  could  he  possible,  because,  in  the  lan- 
guage of  the  honorable  Senator,  .voii  can  hardly  conceive 
of  the  possibility  of  a  Cabinet  otficer  not  resigning  when  it 
is  intimated  to  him  that  his  place  ia  wanted. 

Therefore  all  this  pride  of  exultation  that  we  have 
found  no  cases  of  removal  of  a  Caljinet  officer,  save  that  of 
Timothy  Pickering,  rests  upon  Senator  Sherm.an's  propo- 
sition that  ;you  cannot  conceive  of  the  possibility  of  there 
being  a  Cabmet  officer  who  would  need  to  be  removed. 

The  practice  of  our  government  has  shown  that  those 
honorable  Senators  were  right  in  their  proposition,  and 
that  there  never  has  been,  from  the  beginning  of  the  go- 
vernment to  the  present  time,  more  than  two  cases  where 
there  were  Cabinet  ministers  who,  on  the  slightest  intima- 
tion from  their  chief,  did  not  resign.  Therefore  do  not 
urge  upon  us  the  paucity  of  the  case  of  removal  of  heads  of 
departments,  as  that  paucity  rises  on  tlie  fact  of  the  retire- 
ment whenever  the  President  desired  it. 

Mr.  Pickering,  having  nothing  but  wild  lands  for  his  sup- 
port, and  having  a  family  to  provide  for,  frankly  told  Mr, 
Adams  that  he  would  not  resign,  because  it  would  not  bo 
convenient  for  him  to  make  any  other  arrangement  for 
living  till  the  end  of  hia  terra  :  and  the  President,  without 
that  consideration  of  domestic  reasons  which  perhaps  Mr. 
Pickering  hoped  to  obtain,  immediately  told  him  that  he 
would  remove  him,  and  he  did;  and  Mr.  Pickering  went 
back  to  his  wild  lands. 

Now  Mr.  Stanton,  under  motives  of  public  duty,  as  ho 
Bays,  took  the  position  that  the  public  interest  would  not 
allow  him  to  retire ;  and  these  are  the  only  two  cases  in 
our  government  in  which  the  question  has  arisen.  In  the 
one  case  the  Secretary  was  instantly  removed,  and  in  the 
other  case  an  attempt  was  made  to  remove  him ;  there- 
fore the  practice  of  the  government  could  be  expected  to 
suggest  only  the  peculiar  cases  where  promptitude  and 
necessity  for  the  rough  method  of  removal  were  demanded 
at  the  hands  of  the  Executive. 

I  ask  the  attention  of  the  hono'-able  court  to  the  cases 
we  have  presented  in  our  previous  arguments— instances 
of  removals  during  the  sessions  of  the  Senate. 

Mr.  Evarts  recapitidated  these  cases  and  continued:— ; 
Now  1  am  sure  that  the  honorable  Senators  will  give  their 
assent  to  the  propositions  I  have  submitted,  that  in  refer- 
ence to  Cabinet  officers  it  is  almost  impossible  to  expect 
removals;  that  in  respect  to  subordinate  officers,  charged 
with  any  criminality,  their  resignation  is  generally  pro- 
cured by  their  sureties,  or  bv  their  own  sense  of  shame, 
or  by  their  disposition  to  give  no  trouble.  I  think  j'ou 
will  be  satisfied,  also,  with  the  proposition  assented  to  by 
every  statesman,  I  think  assented  to  by  every  debater  oq 
the  passage  of  the  Civil  Tenure  act,  that  the  doctrine,  and 
the  action,  and  the  practice  of  the  government  had  been 
for  the  President  to  remove  in  session  or  in  recess, 
although  pome  discrimination  of  that  kind  waa  attempted. 
But  I  have  alreadj'  argued  to  show  that  there  is  no  dis- 
crimination of  tlie  power  of  removal  between  the  time 
during  a  session  and  a  recess. 

Look  at  itiin  this  point  of  view.  The  Senate  is  in  eession, 
and  a  public  officer  is  carrying  on  frauds  either  at  San 
Francisco,  or  New  York,  or  flong  Kong,  or  Liverpool,  or 
wherever  else  you  please,  and  the  fact  comes  to  the 
knowledge  of  the  President;  ttie  session  of  the  Senate  ia 
going  on,  but  the  fact  of  tho  President's  knowledge  does 
not  put  him  in  possession  of  a  good  man  to  succeed  the 
officer,  either  in  his  own  approval  or  in  the  approval  of 
the  Senate ;  and  if  it  is  necessary  that  the  Consul  at  Ilong 
Kong,  or  at  Liverpool,  or  the  SuKTreasurer  at  New  York, 
or  the  M.aster  of  the  Mint  at  San  Francisco,  should  go  on 
with  his  frauds  until  the  President  finds  a  man  and  acuda 
hiui  out,  and  gets  his  asHout,  and  gets  him  qualified,  very 
wi^U.  It  is  not  the  kind  of  lnw  adapted  to  the  circum- 
stances of  the  case.  That  is  all  I  can  \  cnture  to  eugge.st. 
No  constiuctioa  and  no  practice  of  the  governmeat 
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while  the  Execiitivp  Department  was  untrnmmellod  by 
the  legislative  restriction  has  ever  shown  a  discrimination 
between  ?e8?ion  and  recess  in  rcRiird  to  removals  from 
office.  Of  couree,  a  difference  haB  been  shown  in  regard 
to  political  appointmentK.  And  now  that  I  come  to  con- 
sider the  actual  merits  of  the  proceeding  of  the  President, 
having  given  the  precise  construction  to  the  first  section  of 
the  bill,  I  need  to  a-k  your  attention  to  a  remarkable  con- 
cession made  by  Mr.  Nlanager  Butler  in  his  opening,  that 
if  the  President  had  accomplished  the  removal  ot  Mr. 
Stanton  in  a  method,  the  precise  terms  of  which  the 
honorable  manager  was  so  good  as  to  furnish,  there  would 
have  been  no  occasion  for  impeachment. 

It  is  not,  then,  after  all,  the  forbitfr  in  re,  which  the 
manager  complains  of,  but  the  snavitcr  in  moao,  and  you, 
as  a  court,  and  the  honorable  managers,  under  our  argu- 
ments, are  reduced  to  the  necessity  of  removing  the  Presi- 
dent of  the  Lnited  States,  not  for  the  act,  but  for  the  form 
and  St}  le  in  which  it  was  done.  But  more  definitely  the 
honorable  manager,  Mr.  Boutwell,  has  laid  down  two  firm 
and  strong  propositions  bearing  on  the  merits  of  the  ca.ie, 
and  I  will  ask  vour  attention  to  them.  We  argue  that  if 
the  Tenure  of  Office  act  is  unconstitutional  we  had  a  right 
to  obey  tlie  Constitution,  at  least  in  the  intent  and  purpose 
of  a  peaceful  submission  of  the  matter  to  the  court;  and 
that  our  judgment  in  the  matter,  if  drliberate  and  honest, 
and  if  supported  by  diligent  application  to  the  proper 
BOurces  of  information,  is  entitled  to  support  us  against  an 
iniDututiou  of  crime. 

To  meet  that,  and  to  protect  the  case  from  the  inquiry 
which  we  prcposed,  the  honorable  manager  (Mr.  Boutwcll) 
does  not  hesitate  to  say  that  the  question  of  the  constitu- 
tionality or  unconstitutionalitv  of  the  law  does  not  make 
the  least  difference  in  the  world ;  that  the  point  is,  that  tlie 
law  has  been  violated,  and  that  for  the  I'resideut  of  the 
United  States  to  violate  an  unconstitutional  law  is  an  act 
worthy  of  his  removal  from  ollice. 

Now  mark  the  desperate  result  to  which  the  reasoning 
of  the  honorable  managers,  under  the  pressure  of  our  argu- 
ments, has  reduced  them ;  that  is,  their  proposition,  and 
the  reason  of  this  propositiou  is  given  in  these  terms:— "If 
that  is  not  so,  if  the  question  of  the  constitutionality  or 
nnconstitutionalitv  of  the  act  is  permitted  to  come  into 
your  consideration  of  crime,  then  you  would  be  punishing 
the  President  for  an  error  of  judgment ;  releasing  hiui  or 
condemning  him,  according  as  he  e.xercieed  it,  riglit  or 
wrong ;"  and  that,  the  honorable  manager  tells  us,  is  con- 
trary to  the  lirst  principles  of  justice. 

The  argument  of  the  manager  is  in  these  words,  to  be 
found  on  page  815  of  the  record :— "If  the  President,  in  the 
discharge  of  his  duty  to  take  care  that  the  laws  be  faith- 
fully executed,  may  inquire  whether  the  laws  are  cousti- 
tutional,  and  execute  those  only  which  he  believes  to  be 
80,  then  for  the  purposes  of  government  his  will  or  opinion 
is  substituted  for  the  action  of  the  law-making  power,  and 
the  government  is  no  longer  a  government  of  law,  but  tlie 
eovernmcnt  of  one  man.  This  is  also  true  if,  when  ar- 
raigm  d,  he  may  jiistif  v  binself  that  he  has  acted  upon 
advice  that  the  law  was  unconstitutional. 

"Further,  if  the  Senate,»sittiug  for  the  trial  of  the  Presi- 
dent, may  inquire  and  decide  whether  the  law  is,  in  fact, 
constitutional,  and  convict  the  President  if  he  has  vio- 
lated an  act  beli -ved  to  be  constitutional,  and  acquit  hiui, 
if  the  Senate  think  the  law  uucoustitutioual,  the  Presi- 
dent is,  in  fact,  tried  for  his  judguient;  to  be  acquitted, 
if,  in  the  opiuion  of  the  Senste,  it  was  a  correct  judg- 
meut,  and  convicted,  if,  in  the  opinion  of  the  Senate,  iiis 
judgment  was  erroneous.  This  doctrine  otfends  every  priu- 
ciple  of  justice;  hisotlense  is,  that  he  intentionally  violated 
a  law  ;  knou  iug  its  terms  and  requirements,  he  disregarded 
them." 

Well,  that  is  what  we  say,  it  does  offense  to  every  prin- 
ciple of  ju.r'tice,  to  say  that  the  President  should  be  con- 
victed because  he  honestly  and  peacefully  sought  to  have 
a  decision  made  between  the  Constitution  and  the  laiv. 
And  the  honorable  manager  can  escape  from  our  argu- 
ment on  that  point  by  no  other  mode  than  by  the  des|ie- 
rate  recourse  to  this  declaration,  that  coustitutiunal  laws 
and  unconstitutional  laws  are  all  alike  in  this  country  of 
a  written  Constitution,  and  that  every  one  who  violates 
unconstitutional  law  meets  with  the  same  kind  of  punish- 
ment as  he  «  ho  violates  constitutional  laws. 

This  confrgion  of  ideas  as  to  a  law  being  valid  for  any 
parp&se,  if  uuconstitutional,  1  have  already  suiliciently 
exposed  in  the  generil  ar  gument.  No  Senator,  according 
toMr.  managr  Boutwell,  on  page  815,  has  aright  to  be 
governed  bv  hi?  judgment,  even  if  satisfied  that  the  law  is 
unconstitutional.  \oh  may  nil  regard  the  law  as  uncnn- 
Btitutional,  and  yet  you  have  got  to  remove  the  President. 
Now  that  is  pretty  hard  u;iou  us,  that  wo  cannot  even  go 
to  the  Supreme  Court  to  find  out  if  it  is  nnc'iubtitutioual; 
that  we  cannot  regard  it  in  our  own  oath  of  ottice  as  un- 
constituiional.  and  that  you  cauuot  do  it  either. 

Now,  on  the  question  of  the  coustrm'tion  of  the  law, 
what  are  tlie  vie.'  s  of  the  honorable  managers?  We  have 
claimed  that  if  the  President,  in  good  faiili,  construed  this 
law  to  not  inclnde  Mr.  Stanton  underits  protection,  and  if 
he  went  on  under  that  opinion,  he  cann  't  be  guiltv.  The 
honorable  manager  (Mr.  Boutwell:  takes  up  this  (juestiou, 
and  disposesof  it  in  tliis  very  peculiar  manner:—  If  a  law 
passed  by  Congress  be  equivocal  or  ambiguous  in  its  terms, 
the  fjxecutive  being  called  upon  to  aaniinister  it  mav  ap- 
ply his  own  best  judgment  to  the  diflicultii's  before  hiin.  of 
he  may  seek  eouUTl  from  his  official  advisers,  or  other 
proper  persons,  and  acting  thereupon  (vitliout  evil  intent 
or  purpose,  he  wo'ild  be  fi.llv  justified,  and  upon  no  prin- 
ciple  of  right  could  he  be  held  to  answer  as  for  a  misde- 
meanor in  office." 
We  never  contended  for  anything  stronger  than  that. 


On  no  principle  of  right  can  the  President  be  held  to  an- 
swer as  for  a  misdemeanor  in  office.  Now,  logic  is  a  good 
thing— an  excellent  thing ;  it  operates  on  the  mind  without 
altogether  yielding  to  bia«;  but,  if  we  press  an  argument, 
hoM  ever  narrow  it  may  be,  if  it  be  loeical  the  honorable 
managers  are  obliged  to  admit  it  in  both  the  cases  I  have 
cited.    They  h.ave  thrown  awav  their  accusation. 

Tell  me.  what  more  do  we  need  than  that?  That  when 
an  ambiguous  and  equivocal  law  is  presented  to  the  Presi- 
dent, and  he  is  called  upon  to  act  under  it,  he  mav  seek 
advice  of  his  advisers  and  other  persons,  and  mav  act 
thereupon  without  evil  intent  or  purpose,  and  that  he 
would  bi'  fully  justified  in  doing  so,  and  that  on  no  princi- 
ple of  riglit  can  he  be  held  to  answer  for  a  misde- 
meanor in  ofiice.  And  what  is  the  answer  which 
the  honorable  managers  wish  to  that  logical  propo- 
sition? Why,  that  this  act  is  not  of  that  sort;  that 
is  as  plain  as  the  nose  on  a  man's  face,  and 
that  nothing  but  violent  resistance  to  rieht  could  lead 
anybody  outside  of  this  Smate  to  doubt  what  the  act 
meant.  The  honorable  manager  who  follows  me  will  have 
an  opportunity  to  'orrect  me  in  my  statement  of  the  propo- 
sition, and  to  furnish  an  adequate  answer  to  the  views 
which  I  have  the  honor  now  to  present.  And  now  for  the 
act  itself.  It  provides  "thatever:^  person  holding  -inv  civil 
office,  to  which  he  had  been  appointed  by  and  with  the  ad- 
vice and  consent  of  the  &iiiate,  and  every  person  who  shall 
hereafter  be  appointed  to  any  such  office,  is  and  shall  be 
entitled  to  hold  such  office  until  his  successor  shall  in  like 
manner  be  appointed,  and  shall  have  qualified,  except  aa 
herein  otherwise  provided." 

Then  the  provision  otherwise  is  "That  the  Secretarv  of 
State,  of  the  Treasurv,  of  War,  and  the  Interior,  the  Post- 
master-General, and  the  Attornev-General,  shall  hold 
their  office  respecfirely  for  and  during  the  term  of  the 
Prc.-ident  bv  wh  im  they  have  been  aopointed.  and  one 
month  thereafter,  subject  to  removal  by  and  with  the  ad- 
vice and  consent  of  the  Senate."  Now  that  is  tlie  opera- 
tive section  of  this  act.  The  section  of  crimination  so  far 
aa  relates  to  removals,  I  will  read,  and  omit  all  that  relates 
to  an  .-  other  matter. 

The  sixth  section  provides  that  every  removal  contrary 
to  the  provisions  of  the  acts  shall  be  deemed  to  be  high  mis- 
demeanor, and  shall  be  punished  bv  a  fine  not  exceeding 
ten  thousand  dollars,  or  by  imprisonment  not  exceeding 
five  years,  or  both,  in  the  discretion  of  the  court.  You  will 
observe  that  this  act  does  not  affix  a  penaltv  to  auvthing 
but  a  removal— an  accomplished  removal— acts  of  a  penal 
nature  are  to  be  construed  strictly,  and  whenever  we  ask 
that  necessary  protection  of  the  liberty,  the  pnpertv  and 
life  of  a  citizen  of  the  United  States  under  a  penal  statute, 
^ve  are  told  that  we  are  doing  some  very  extraordinary 
thing  for  a  lawer  in  behalf  of  his  client. 

We  are  told  in  efii'ect  that  when  we  have  a  President  for 
a  defendant,  all  the  law  writers  die  and  wither,  and  poli- 
tics and  political  constructions  have  a  predominance,  and 
that  evervthing  of  law,  of  evidence,  and  of  justice,  is  nar- 
rowed  and  not  enl:\rgcd.  Well,  that  maybe:  all  that  I 
can  say  is.  that  if  the  President  had  been  indicted  under 
this  act,  or  if  he  shall  be  hereafter  indicted  under  it,  the 
law  of  the  land  would  apply  to  his  case  as  nsuallv  ad- 
ministered, and  that  if  he  has  not  removed  Mr.  St.anton, 
he  cannot  be  punished  for  having  done  it.  The  act  might 
have  proviiled  a  punishment  for  an  attempt  to  remove, 
but  see  what  it  has  done;  it  has  provided  a  punishment 
for  any  person  who  received  anv  ap;i(iintnient  or  employ- 
ment contrary  to  the  provisions  cf  the  act,  hut  it  has  not 
provided  a  punishment  for  anv  atte:iipt  at  removal. 

Now,  what  does  the  article  charge  in  that  behalf,  for  I 
believe  it  has  not  been  claimed,  as  vet.  that  it  is  too  nar- 
row to  insist  that  the  crime  as  charged  in  the  articles  will 
be  the  one  you  ought  to  trv.  Removal  is  not  charged  in 
the  articles  anvwhere.  I"he  allegation  is  that  Andrew- 
Johnson  unlawfully,  and  in  violation  of  the  Constitution, 
issued  an  order  in  writing  for  the  removal  of  Edwin  .M. 
Stanton,  with  int-nt  to  violate  the  act,  and  with  intent  to 
remove  him,  the  Senate  bruug  in  session. 

Now,  if  you  had  a  section  in  the  statute  which  said  that 
any  removal,  or  the  signing  of  any  letter,  or  order  or  man- 
date of  removal  was  a  crime,  then  you  would  have  an 
indictment  and  a  crime  on  which  y<ui  could  proceed.  But 
you  have  neither  crifue  nor  indictinent,  as  appears  in  the 
first  article.  It  is  said  that,  in  so  small  matter  as  the 
qu(Stion  of  the  removal  of  the  President  it  does  not  do  to 
insist  on  the  usual  rules  of  construction  of  criminal  law. 
Now,  wliat  was  the  true  attitude  of  Mr.  Stanton  and 
of  the  President  towards  this  olfice  and  this  officer  at  tU© 
time  of  the  alleged  infraction  of  the  law? 

Mr.  Stanton  held  a  perfectlv  good  title  to  that  office  by 
the  commission  of  a  President  of  the  lnited  Stat.r«  -to 
hold  it  according  to  the  terms  of  the  commi-sion,  •Muring 
the-  pleasure  of  the  President  for  the  tiuie  bein,'."  He  lii-l  I 
a  good  title  to  that  olfice.  A  (/ii/)  inirranto  moved  agaiust 
him  whih-  he  held  that  commission,  imremoved.  unan- 
nulled,  and  nudetermined,  would  have  been  answered  by 
the  production  of  the  commiasion.  He  would  have 
answered,  "I  hold  this  office  at  tin;  pleasure  of  the  Presi- 
dent of  the  I'nited  States  for  the  time  being,  and  I  have 
not  been  removed  hvthi"  President  of  tlie  lnited  .States." 
That  was  the  onlv  title  he  held  up  to  th."  passage  of  the 
Civil  Tenure  act :  but  bv  the  passage  of  that  act  it  i-'  said 
that  a  statutory  title  was  vested  in  him— not  proceeding 
from  the  executive  po>ver  of  the  United  States  at  all,  not 
commissioned  by  the  F.x  cutive  of  the  I  uited  Stales  at 
all-and  superadded  to  the  title  from  the  executive  au- 
thority which  he  held.  This  gave  him  a  durable  office{ 
determinable  onlv  one  month  after  the  eii'iiation  of  the 
Presidential  term. 
The  first  quet>tion  to  which  I  ask  your  attention  is  this 
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th;.t  the  act  is  wholly  imconstitutional  and  inoperative  in 
f  •ufening  on  Mr.  Stanton,  or  anybody  else,  a  diirahle  of- 
fice ro  which  he  has  never  been  appointed,  Appointnicn ts 
to  all  ottices  proceed  from  the  President  of  the^l  nitt-d 
Sfatee,  or  fron^ruch  heads  of  departments,  or  fuch  courts 
r  f  law  as  your  legislation  may  vest  them  >°-  You  cannot 
■vdminister  appointments  to  ofhce  yourselves,  for  « hUe 
the  (Jonetituti<;n  requires  the  President  to  have  the  control 
you  cannot  confer  it  5°y"'|j'^''®j;'f^;, 

can 

court 

ItantonTor  anvbodv'else.'hold-  an  office  during  Pl'-a.i;;ire^ 
which  he  has  received  by  commission  from  the  1  resirtcnt 
of  the  United  States,  you  can  no  more  confer  upon  lum  ny 
vnnr  authority  an  appointment  and  tit  e,  diirab  e  as 
against  the  President  of^the  L  nited  states,  than  you  f.in  if 
he  n-ere  out  of  office  altogether.  I  challenge  contradiction 
fromthelawvers  who  oppose  u^  and  from  the  judgment 
of  honorable  and  Intelligent  laH-yers  here. 

Where  are  you  going  to  carry  this  doctrine  of  legi'-lative 
appointment  to  office?  If  yon  can  carry  it  the  case  of  a 
man  whom  the  President  has  never  asked  to  hold  an  office, 
except  from  day  to  day,  and  you  can  enact  liiui  into  a 
durable  office  for  life,  you  may  determine  th.at  an  office 
Bhall  be  held  for  ten  years,  if  you  please.  \p'»  "l^^'i?'?*®!' 
mine  that  an  office  shall  be  lield  f^or  life,  But  the  discre- 
tion and  iudgmeut  of  appointing  to  an  otlice  for  life  is  very 
different  from  his  appointing  to  an  office  during  his  plea- 
sure .and  where  he  can  change  tne  incumbent  at  will. 

You  may  sweep  all  the  offices  of  the  coimtr.y,  not  only 
into  the  Senate,  but  into  Congress,  if  yon  adopt  this  prin- 
ciple  of  enacting  people  into  office;  and  if  bv  an  act  of  Oon- 
"ress,  vou  can  confer  the  tenure  of  an  office  ^^  Inch  is  heia 
at  sutii-ance  or  at  will  into  estate  for  life  for  ten  years, 
then  you  can  appoint  to  office.  Of  that  there  can  be  no 
doubt  The  next,  and  the  only  question  of  constrii^tion 
or  of  constitutionalitv,  is  whether  the  Secretary  of  \\  ar  is 
within  the  first  section  of  the  act.  The  office  of  the  secre- 
tarv  of  War  is  uuaoubtedlv  within  the  first  sectvui. 

The  question,  therefore,  is  whether  the  provision  con- 
cerning the  office  is  of  such  force  and  effect  .as  to  put  Mr. 
Stanton  into  office  against  the  will^  oj  Uie  Pj-esident,Jj.v 
st.atutory  terms,    '"'  .x.^.^.r^.  ^...„. „„ 


DLiii-.iwj  .^ rhe  argument  that  if  Mr.  Stanton  is  not 

within  the  proviso,  then  he  is  within  the  body  of  the  sec- 
tion, stumbles  over  this  fallacy.  The  question  is,  whether 
the  office  of  Secretarv  of  War  is  within  the  proviso  or  not. 
You  h.ave  not  made  a  la>v  about  Mr.  Stanton  bv  name, 
and  the  question  whether  Mr.  Stanton  is  in  it,  or  whetber 
Mr.  Browning  is  in  it  or  not,  is  not  a  question  ot  (Jonstitu- 
tioa  or  law.  .  ,       ,,_         n.- 

Jlr  Evarts  proceeded  to  argue  at  some  length  on  this 
point  to  prove  that  while  the  I'cnure  of  Ofiice  act  applied 
to  the  office  of  Secretary  of  War,  it  did  not,  or  could  not 
aprly  to  the  incumbent  of  the  office  for  the  time  being. 

Mr.  Evarts  resumed:— Let  us  now  consider  what  the 
President  did.  assuming  that  the  statute  covers  Mr.  fetan- 
ton'acase.  aud  assuming  that  the  removal  of  Mr.  Stan  on 
was  prohibited  bv  it.  I  have  said  to  you  that  Mr.  Stan- 
ton had  an  appointment  to  the  office,  dependent  on  the 
Pre=ident'8  pleasure.  He  claimed,  or  others  claimed  for 
him,  that  lie  had  a  tenure  depending  on  the"  statute.  The 
question  of  dependency  on  the  statute  was  a  question  to 
be  weighed  and  determined  as  a  novel  one. 

The  guistion  of  tenure  bv  appointment  was  undebat- 
ahle.  The  1 'resident  proposed  to  put  himself  in  an  atti- 
tude of  reducing  the  tenure  of  .Mr.  Stanton  to  his  statutory 
tenure,  and,  therefore,  he  1-sucd  a  p.ipei .  which  is  a  revo- 
cation of  bis  commission  and  a  recall  ot  tlie  officer.  Y,  ith- 
out  that  iiuestion,  -whatever  could  be  rai-ed  by  any  pro- 
cess on  the  statutory  tenure,  bc^cause  tenure  bv  commis- 
aion  from  the  President,  would  be  an  adequate  answer  to 
aijiio  warranto. 

The  President  thus  peaceably,  in  writing,  and  deco- 
rously issued  a  paper,  which  is  served  on  .Mr.  Stanton, 
saving,  in  effect,  "I,  the  President  of  the  United  States, 
bv  such  authority  as  I  have,  ri-lieve  or  remove  vou  from 
tiie  office  of  Secretary  of  War."  That  was  a  recall  of  the 
title  derived  from  the  Presidential  appointment.  Nobody 
can  dniibt  Mr.  Stanton  refused  to  yield  the  office.  Did  '.be 
President  then  interpose  force  to  terminate  Mr.  Stanton's 
statutory  title;  or  did  he,  having  thus  reduced  them  to 
the  condKi  m  his  statut'iry  titl'^,  propose  to  test  that  title? 
It  is  enough  to  sa  J' he  did  not  do  anything  in  the  wa.v  of 
*orce;that  he  expected  in  advance,  as  it  appears  from 
Is  statement  to  General  Sherman,  that  Mr.  Stanton 
(»,-ould  yield  the  ofhce. 

But  Mr.  Stanton  did  not  yield  it.  The  grounds  on  which 
he  put  biuisrlf  in  Ausiust  were,  "that  his  duty  requiri'd 
him  to  hi. Id  the  ofiice  till  Congress  met."  Tliat  is,  to  hold 
it  so  that  the  President's  appointment  could  not  take  effi-et 
without  the  concurrence  of  the  Senate.  This  public 
dutj'  of  Mr  Stanton,  on  liis  own  statement,  h:id  ex- 
pired. Mr.  Stanton  had  told  the  President  that  the  act 
was  uucoustitutional,  and  liad  aided  him  in  writing  the 
message' wliich  so  disclosed  tlio  President's  opini.'n.  aiul 
had  c.jucurred  in  the  opinion  that  he  w.as  not  within 
the  act  submissive  to  those  views;  if  not  sub- 
missive to  the  views  to  which  Senators  here  had 
expressed,  "that  no  man  coidd  be  supposed  to  refuse  to 
give  up  his  office  after  an  intimation  from  bis  chief  that 
his  .services  were  no  longer  needed,  was  to  be  expected 
frnui  Mr.  Stanton.  If,  when  Mr.  Stanton  having  said  to 
(iimeral  rhouias  on  the  first  presentation  of  hi-,  creihm- 
tial.-".  tluit  he  wished  to  know  whetber  General  Thomas 
desired  liim  to  vacate  at  onee  or  would  give  biui  time  to 
remove  bis  priv.ate  papers,  the  President  regaidcd  it  as  all 
settled,  and   so   informed   the  Cabinet,  as   you  have  per- 


mitted to  be   given   in  evidence ;  now,  after  that,  after 
the  21»t  of  Februarv,  what  act  was  done  by  the  President 
about  the  office  of  Secretary  of  War?    Nothing  whatever. 
Mr  Stanton  swore  on  the  21st,  when  he  got  out  the  war- 
rant for  General  Thomas,  that  he  was  still  in  the  possession 
of  the  ofhce.    And  when  General  Thomas  was  taken  into 
custody  on  that  warrant,  the  President  simply  s.aid,  '  Very 
well,  the  matter  is  in  court"'  and  counsel  was  consulted  m 
order  to   have   a   habeas  corpus  carried  into  the  Supreme 
Court.    But  Mr.  Chief  Justice  Cartter,  who  everybodv  will 
admit,  sees  as  far  into   a  millstone  as  most  people,  let  tho 
matter  drop  out  of  his  court  by  its  own  weight,  and  the 
habeas  corpus  fell  with  it.     Now  that  is  all  the  force  thera 
was.    I  submit  to  you,  therefore,  that  a  cause  of  resistance 
or  violation  of  law  does  not  at  all  arise. 

Pie  must  then  eorae  either  to  intent,  purpose, motion,  or 
some  force  prepared,  meditated,  threatened  or  applied,  or 
some  invasion  of  the  actual  work  of  the  department  in 
order  to  give  substance  to  this  allegation  of  fault.   No  such 
fact,  no  such   intent,  no  such  purpose  is  shown.    We  .are 
prevented  from  showing  all  attendant  views,  opinions  and 
purposes  on  which  the  President  proceeded;  and  if  so,  it 
must  be  on  the  ground  that  views,  intent  and  purposes  do 
not  qualify  the  act.  ,    , ,  ,    „ 

Very  well.    Let  the  manager?  be  held  to  the  narrowness 
of  their  charges,  when  thev  ask  for  judgment,  as  they  are 
when  they  exclude  testimony ;  and   let  the  case  be  deter- 
mined on  their  reasoning,  that  an   article   framed  on  this 
plan  that  the  President,  well  knowing  an  act  to  be  uncon- 
stitutional, has,  in  virtue  of  his  office,  undertaken  to  make 
an  appointment  contrarv  to  its  provisions  and  conformable 
to  the  Constitution   of  the  United  States,  with  the  intent 
that  the  Constitution  of  the  United  States  shall  prevail  in 
relation  to  the  office,  in  overthrowing  the  authority  of  an 
act  of  Congress,  and  that,  threupon  and  thereby,  with  an 
intent  against  whjch  there  can  be  no  presumption ;  tor  ha 
has  presumed  to    have  attempted  to  do   what  he  did  do. 
We  ask  that,  for  that  purpose  of  obeying  the  Constitution, 
rather  than  of  obeying  an  invalid  law,  he  shall  be  reuiovea 
from  olhce.  ,        ^.     .     ...    ., 

This,  assuredlv,  is  no  greater  than  that  which  the  mana- 
gers have  committed,  for  it  is  but  a  statement  of  the  pro- 
position of  la\v  and  of  fact,  to  which  the  honorable  mana- 
gers have  reduced  fbemsclves  aud  their  own  theories,  in 
this  which  excluded  all  evidence  of  intent  or  purpose,  and 
of  effect  and  conduct,  and  hold  the  President  simply  for 
an  infraction  of  a  st:itute,  in  saving  that,  under  your  judg- 
ment it  does  not  make  any  difference  whether  the  statute 
is  unconstitutional  or  not.  If  that  be  so,  then  we  have  a 
right  to  claim  that  it  is  unconstitutional,  .and  they  agree. 
If  you  so  treat  it  .and  find  us  guilty,  then  it  would  be 
against  the  first  principles  of  justice  to  punish  us  for  oiir 
erroneous  or  mistaken  opinion  concerning  the  unconsti- 
tutionality of  an  act. 

Now,  I  do  not  propose  to  weary  you  with  a  review  of 
the  evidence  which  already  lies  within  the  grasp  of  a 
handful,  aud  it  would  astonish  you,  if  you  have  net  .already 
perused  the  record,  to  see  how  much  depends  on  the  argu- 
ment and  debates  of  counsel,  and  how  little  included  m 
the  testimony.  As  vour  a'tenfion  has  been  turned  by  the 
si  uplicity  and  the  foUv,  perhaps,  of  the  conduct  of  General 
Thomas,  all  your  attention  must  have  fixed  ittelf  on  the 
fact  that  to  prove  this  thev  threaten  a  coup  a'ctat  to 
overthrow  the  Government  of  th.-  United  States  and  get 
control  of  the  Treasurv  and  War  Departments.  The  mana- 
gers had  to  go  to  Delaware  to  prove  a  statement  by  Mr. 
Karsner,  that  tu-enty  days  afteru  ards  General  Thomas 
said  he  would  kick  Stanton  out.  . 

That  is  tlie  f  ict ;  there  is  no  getting  over  it.  The  coup  a- 
etat  in  Washington,  prepared  on  the  Slst  February,  as 
proved  bv  .Mr.  Karsner,  who  is  brought  on  from  Dela- 
ware to  sav  that  on  the  9th  of  M.arch,  in  the  East  Room  of 
the  White  House,  Geueral  Thomas  said  he  meant  to  kick 
Mr.  Stanton  out.  Well,  that  now  is  disrespectful,  as  un- 
doi\btedly  intimating  force  rather  of  a  personal  than  of  a 
national  act.  I  think.  So  it  comes  up  to  a  breach  of  the 
peace,  provided  it  had  been  perpetrated.  (Laughter.)  But  it 
does  not  come  to  tha*.  kind  of  proceeding  bv  which  Louis 
Napoleon  seized  the  liberties  of  the  French  Repnblic. 

We  expected,  from  the  heat  with  which  this  impeach- 
ment was  accompanied,  we  would  find  something  of  this 
character.  The  managers  did  not  neglect  little  pieces  of 
cviJeuce,  as  shown  bv  Mr.  Karsner,  and  they  found 
that,  and  produced  it  as  a  sharp  point  of  their  cause;  then 
we  mav  be  sure  there  ie  nothi.ir,  else;  there  is  no  bristling 
of  bayonets  uudor  the  hav-mow,  you  maybe  sure.  Arc 
there  then,  anv  limits  of  discrimination  in  trans-actions  of 
State?  Are  there  public  presecutious.  vublic  dangers,  pub- 
lic fears,  public  menaces?  Undoubtedlv  there  niay  be; 
and  undonbt-dlv  mauv  persons  \vbo  voted  for  impeach- 
ment supposed  tficre  were,  and  undoubtedly  the  people  .>f 
the  United  States,  when  thev  heard  of  impeachment,  took 
it  for  granted  that  there  was  souu'tbiug  to  oppose.  1  hero 
w  as  no  defect  of  power  or  of  will  on  the  part  of  the  mana- 
gers to  sift  it  all. 

Everv  channel  of  public  information  was  searched.  1  ho 
newspapers  seem  to  be  ardent  and  eager  enough  to  aid 
this  prosecution.  All  the  peoi  Ic  of  the  United  States  are 
united  in  it.  Thev  love  their  liberties  and  they  love  their 
governuient,  and  if  anvbody  knew  of  anything  winch 
would  bear  upon  the  <iuestion  of  force  and  com;;  u'ltat.  ;^  o 
should  h.ave  heard  of  it.  We  must,  then,  submit,  ^^ltl^ 
great  respect,  that  on  this  evidence  and  on  this  allegafiou, 
tliere  is  no  case  made  out  of  ovil  purpose,  of  large  dcrigus 
of  any  kind,  aud  no  act  made  wliich  is  an  infraction  of 
a  law. 

Now,  what  is  the  attitude  which  you  must  occupy  tfw 
wards  each  particular  charge  in  those  articles?  You  uiu«t 
say  that  the  President  is  guilty  or  not  guilty  of  a  ama 
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crime  or  a  raindemeaiior.  by  rea  on  of  charges  luado  snd 
proved.  Guilty  of  whiit  the  Constitution  uieauB  as  Buflfi- 
ciijut  cauee  for  removal  of  the  President  from  ollice.  Vou 
nre  not  to  re.ich  over  from  one  article  to  anotlier;  you 
are  to  say  "guiltj',  or  not  guilty."  upon  each  arti- 
cle, and  you  are  to  take  it  as  it  appears.  You  are 
to  treat  the  President  of  the  United  States  for  the  pur- 
pose of  that  determination,  as  if  he  was  innocent 
of  everything  else— aa  if  he  ivas  of  good  politics  and  of 
good  conduct.  You  are  to  deal  with  him,  under  your  oath 
to  administer  impartial  justice,  within  the  premises  of  tlie 
accusation  and  ot  the  jiroof.  You  are  to  de.al  icith  him  as 
if  it  were  President  Lincoln  or  General  Grant  who  was 
charged  •vith  the  same  thing.  If  the  proposition  that  po- 
litical gratitude  is  a  lively  sense  of  benefit  expected,  leads 
men  forward  rather  than  backward  in  the  li.st  of  Presi- 
dents, vou  are  to  treat  it  as  if  the  respondent  was  inno- 
cent;  as  if  he  was  your  friend ;  aa  if  ^vou  agreed  in  public 
Bcntimeut  and  public  policj' with  him;  and,  nevertheless, 
the  crime  charged  and  proved  must  be  Bucn  aa  tliat  you 
would  remove  General  Washington  or  President  Liucobi 
for  the  same  offense. 

Now,  I  will  not  be  told  that  it  was  competent  for  the 
managers  to  prove  that  there  was  a  coif/*  dV^nMuddrn, 
and  a  purpose  of  evil  to  the  State  threatened  in  tliat  inno- 
ceut  and  formal  act.  Let  tliem  prove  it;  then  let  us  dis- 
prove it,  and  then  judge  us  within  the  compass  of  the  tes- 
timony, and  according  to  the  law  govern  those  considera- 
tions. But  I  ask  you  if  I  do  not  put  it  to  you  truly,  that 
within  the  premises  of  the  charge  and  proof,  tlie  same 
judgment  must  go  against  President  Lincoln,  ivitli  his  good 
politics,  and  General  Washington,  with  his  majestic  cha- 
racter, as  against  the  respondent.  And  so,  as  you  go  along 
from  the  first  article  to  the  second,  will  vou  remove  liim  for 
having  committed  an  error  in  reference  to  a  removal  from 
Oflice? 

If  the  power  of  removing  Mr.  Stanton  under  the  former 
practice  of  the  government,  unrestricted  by  this  Civil 
Tenure  act,  existed,  it  existed  during  the  session  as  well  aa 
during  the  recess.  If  that  were  deljatable  and  disputable, 
the  prevailing  opinion  waa  that  it  covered,  and  the  prac- 
tice of  the  government  showed  that  it  covered,  removals 
during  the  session.  At  any  rate,  you  must  judge  of  him  in 
that  matter  as  30U  would  have  judged  Mr.  Lincoln  if  he 
had  been  charged  with  a  high  misdemeanor  in  appointing 
Mr.  Skinner  Postmaster-General  when  there  was  no  au- 
thority to  do  so. 

And  tills  brings  me  very  properly  to  consider,  as  I  shall 
very  briefly,  in  what  attitude  the  President  stands  before 
you,  when  tlie  discussion  of  vicious  politics,  or  of  repug- 
nant politics— whichever  may  be  right  or  wrong— is  re- 
moveil  from  the  case.  I  do  not  hesitate  to  say  that,  if  you 
separate  your  feelings  and  j'our  conduct,  and  his  feelings 
and  liis  conduct  from  the  aggravation  of  politics,  as  tliey 
have  !)cen  bred  since  his  elevation  to  the  Presidenc.v, 
under  the  peculiar  circumstances  which  p)riced  him  there ; 
»nd  if  vour  views  are  reduced  to  the  ordinary  standard 
and  style  of  estimate  which  should  prevail  between  the 
departments  of  the  government.!  do  not  hesitate  to  say 
that,  on  the  impeachment  investigation,  and  on  the  im- 
peachuient  evidence,  you  have  the  general  standing  of  the 
President  unimpaired  in  his  conduct  and  character,  aa  a 
man  or  aa  a  magistrate. 

I  hold  that  no  man  can  find  in  his  heart  to  say  that  evil 
has  been  proved  against  him  here,  and  liow  much  is  there 
In  his  c'lndiiet  towards  and  for  his  country,  which,  up  to 
this  perind  of  division,  comiuenda  itself  to  your  and  to  the 
approval  and  applause  of  his  countrymen.  I  do  not  insist 
on  this  ti. pic,  but  I  ask  you  to  agree  with  me  in  this  that 
his  personal  traits  of  character,  and  the  circumstances  of 
hi3  career,  have  made  him  in  opinion,  what  he  is  without 
learning,  as  it  is  aaid  by  his  biographer,  "Xever  enjoying  a 
day's  scliouling  in  his  life,  devoted  .always  to  such  energetic 
pursuits  in  the  service  of  his  State  as  eominendrd  him  to 
the  favor  of  his  fellow-citizens,  and  raised  liim,  step 
by  step,  through  all  the  gradations  of  the  public 
Bcrvice.  in  every  tri.al  of  tidelitv  to  his  origin  and  tii  tlie 
common  interest,  proved  faithful ;  struggling  always  in  hia 
public  life  against  the  aristocratic  influence?  aiul  opiues- 
Bions  which  domineered  so  much  in  the  sectii.n  of  the 
country  from  which  he  came;  he  was  always  faitliful  to 
the  common  interest  of  the  common  people,  and  carried, 
by  his  aid  and  efforts,  as  much  as  any  one  el-e,  pnpul.ar 
measures  against  the  Southern  policy  of  aristocratic  go- 

1  ask  vou  to  notice  that.  That  bred  in  a  school  of  Ten- 
nessee Democratic  politics,  he  had  ahvays  learned  to  be- 
lieve that  the  (Jonstitution  "must,  and  shall  be  p;-e8crved," 
and  I  ask  you  to  recognize  that  when  it  was  in  peril,  and 
when  all  men  south  ot  a  certain  line  took  up  arms  against 
it,  and  all  ni.n  north  of  that  line  ought  t  >  have  taken  up 
arms  in  politics  or  in  war  for  it,  he  Inved  the  csuntry  and 
the  Constitution  more  than  he  loved  his  section,  and   the 

f  lories  which  were  promised  bv  the  evil  spirits  of  rehellion. 
ask  you  whether  he  was  not  aa  tinii  in  his  devotion  to 
the  Cutistitution  when  he  said,  in  Deci'inber,  iHtjO,  "Then 
let  us  -t.ind  hv  the  Constitution,  and,  in  saving  the  L  nion, 
we  "ill  save  this  the  greatest  country  on  earth."  And 
whether,  after  the  battle  of  Hull  Run,  he  did  not  sho«-  as 
great  adhision  to  the  Constitution  when  he  said,  "The 
Coustituticm,  which  ia  based  upon  principles  immutable 
and  on  which  rests  the  rights  of  man  and  the  hoi«eB  and 
expectations  of  those  who  lovo  freedom  throughout  tho 
civilized  world,  must  he  maintained." 

Now  he  is  no  rhctoritician,  no  theorist,  no  sophist  and 
no  philosopher,  the  Constitution  is  to  him  the  onlv  politi- 
Cil  book  that  he  reads;  the  Constitution  is  to  hiui  the 
onlv  great  authority  which  he  obeys.  His  mind  may  not 
expand.    His  views  may  not  be  aa  plastic  as  those  ol  many 


of  his  countrymen.  He  may  not  think  that  we  havu  »i>v 
lived  the  Constitution,  and  he  may  not  be  able  to  .nibroce 
the  Declaration  of  Independcnct^  as  superior  and  predotui 
nant  to  it,  but  to  the  Constitution  In- adiieres.  ur  it  auti 
under  it  he  has  served  the  State  from  hoyho'>d  up-lihon-d 
for,  "loved  it"— for  it  he  has  stood  in  arms  agHinst  the 
frowns  of  the  Senate,  for  it  he  has  stood  in  arms  again»5 
the  rebi  Uious  f  irccs  of  the  enemy,  and  to  it  he  \\:i-'  liow&i 
three  times  a  dav  with  more  than  eastern  devotion. 

When  1  have  heard  drawn  from  the  p;i8t  ol  imoeaclV 
ments  and  attenipts  at  deposition,  and  when  five  hundred 
years  have  been  spoken  of  as  furnishiiie  ttio  precedent  ex» 
"plored  by  the  honorable  managers,  I  thought  that  th  y 
found  no  case  where  one  was  impeached  for  obeying  a 
higher  duty,  rather  than  a  written  law  regarded  as  ra 
pugnant  to  it,  and  yet  familiar  to  every  child  in  this  conn- 
try,  as  well  aa  to  every  scholar.  A  precedent  much  uldcf 
conies  much  nearer  to  this  expected  ent.inglenumt.  Wheo 
the  princes  came  to  King  Darius,  and  asked  that  a  U«> 
should  be  made,  that  whoever  should  ask  any  petition  for 
thirty  davs,  "save  of  thee,  oh  King,"  shou!<i 
be  cast  into  the  den  of  lions;  and  when  tho 
plea  was  made  that  "the  law  of  the  lledes  and  Pcft 
sians  alter  not,"  and ''hcii  the  minister  of  that  day,  tlio 
great  head  and  manager  of  the  affairs  of  that  empire,  waa 
fuund  still  to  maintain  his  devotion  to  the  superior  law 
which  made  an  infraction  of  the  lower  law,  there  was  tho 
case  where  the  Question  was  whether  the  power  to  u  hicll 
he  had  heen  obedient  was  adei|uate  to  his  protection 
against  the  power  which  he  had  disubeycd;  and  iiov  the 
question  is  wliether  the  Constitution  is  ade'iu.ite  to  tho 
protection  of  the  Pre.-ideut  for  his  obedii-nce  to 
it  against  the  law  which  the  province  had  obtained,  ana 
which  seek<  t.>  assert  itself  against  it. 

The  res\ilt  of  tliat  impeachment  we  all  know.  The  Dro» 
tecti'.iiof  the  higiier  power  was  not  withheld  fr'nntlio 
obedient  servant.  The  honorable  manager,  Mr.  Wilsot^ 
in  tliat  very  iuterectiug  and  valuable  report  of  the  minority 
of  the  Judiciary  Couiiuittee,  warned  the  House  of  tiie  fata 
of  impeachment,  aa  turning  alwava  upon  those  who  wero 
readv  with  the  axe  and  sword  to  destroy  the  victim.  Hiil 
you  may  remember  the  history  of  the  fall  of  certain  othc» 
iuipeaehers:— "And  they  brought  t'-ose  nun  whii  li  liad 
accused  Daniel,  and  thev  cast  them  into  thi- den  of  lion«» 
them,  their  children  and  their  wives ;  and  the  lions  had  ttio 
masterj- of  them,  and  brake  all  their  bones  in  pieces,  of 
even  thev  come  at  tho  bottom  of  the  den." 

Tliis.  then.  Senators,  is  the  issue,  not  of  politics,  but  of 
personal  guilt,  within  the  limits  of  the  charge.  Wlioevcf 
decides  it  must  so  decide  and  must  di-cide  upon  that 
responsibility  wliich  belongs  to  an  inllietion  of  actual 
and  real  luinishment  upon  the  respondent.  We  all 
hold  one  another  in  trust,  and  when  tho  natural 
life  is  taken.  He  who  framed  it  demands,  "Where 
ia  thy  brother?"  And  when  under  our  frame  of 
governments,  wherebv  the  creation  of  all  departments 
proceedfroni  the  people,  which  breathes  into  these  depart, 
ments,  executive  and  legislative,  the  breath  of  life,  whoso 
favor  is  yours  as  well  aa  the  l^resideut's,  containing  foreO 
and  strength,  and  which  a-ks  of  you,  as  your  sentence  ia 
promulgated.  "Where  is  thy  brother!*" 

In  this  case  no  answer  can  be  given  that  will  satisfy 
them,  or  satisfy  you,  unless  it  be  in  truth  and  in  fact,  that 
for  his  guilt  he  was  slain  by  the  aword  of  the  Coustittitioiv, 
upon  the  altar  of  justice.  If  that  be  the  answer  vuu  aro 
ac'iuitted.  he  is  condemned ;  the  Constitution  |Laa  trW 
umplud,  if  he  has  disubived.  and  not  obeyed  it,  arid  yoa 
have  obeyed  and  not  disobeyed  it.  Now,  power  does  no! 
always  spread  and  spring  from  the  same  centre.  1  have 
«een  great  rhanges  and  great  evils  come  from  this  mattoj 
of  unconstitutional  laws  not  attended  to  as  unconstiti> 
tioual.  hut  assented  to,  and  prevailing  too,  against  tho 
Constitiiti  in,  till  at  last  the  power  of  the  (Jonstitution  took 
another  form  than  that  of  peaceful,  judicial  determination 
and  execution.  ,    ,     3.    ^ 

I  will  repeat  some  insiancca  of  the  efiecta  of  the  diaobo 
dience  of  unconstitutional  laws.and  of  the  triuninh  of  those 
who  maintained  it  to  be  right  and  proper.  I  know  a  case 
w  here  the  State  of  (Jeorgia  undertook  to  make  it  penal  f.r 
a  Christian  to  preach  the  Go-pel  to  the  Indians,  and  I 
know  bv  whose  directions  the  missionary,  determined  thai 
lie  would  preach  the  (iospel.  aud  not  obey  the  la'v  of 
Georgia,  in  the  assurance  that  the  Constitution  uf  tluj 
t'nited  States  would  bear  him  out,  and  the  mis.-ioit- 
nry,  as  gentle  as  a  woman,  but  as  firm  as  every  citizen 
of'  the  L'nited  States  ought  to  be,  kept  on  with  his 
ti-achings,  and  I  kn.iw  the  great  leader  of  the  nmral  and 
religious  sentiment  of  the  l'nited  States,  who,  represent- 
ing in  this  bodv  the  same  State  and  b.arin';  the  same  name 
as  .meof  itsdistiiijviished  Senators,  viz:  — the  State. if  Noiv 
Jeraev,  tried  hard  '0  save  the  country  from  the  degrad:w 
tion  fif  the  oppress!  lu  of  the  Indians  by  the  haughtv  plant- 
ers; and  the  Supreme  (Jourt  of  the  Inited  States  held  tho 
law  unconstitution;il,  and  issued  its  mandate,  and  tho 
State  of  (ieoigi:!  lamihiNl  at  it,  ami  kept  the  missionary  in 
prison,  and  Chief  Ju.-ti<e  Marsh. ill  and  Judge  Story  and 
their  colli'agues  hung  th.  ir  head-i  at  the  want  of  poiver  in 
the  Constitution  to  maintain  itself. 

Hut  time  rolled  on,  and  from  the  clouds  from  Ijoolcont 
Mountain,  aud  sweeping  ilown  Missionary  liidge.  came  tlio 
thunders  of  the  vi  .l.ited  (J.uistituti  on  of  the  luited  States 
and  the  lightnings  of  its  power  over  the  still  home  oi  tho 
Missionary  Woost.u-;  and  the  grave  of  the -Missionary 
Wooster  taught  the  State  of  Georgia  what  comev  of  vn>. 
lating  tho  Con-titutiou  of  the  I'uited  States.  1  have  sc.-a 
an  honored  citizen  of  tho  State  of  Massachusetts,  lu  l>i> 
half  of  its  colored  seamen,  seek  to  make  a  case  by  viT.ifc 
ii.g  South  Carolina  to  extend  over  these  poor  and  fc.bIB 
men  tho  oroteeliou  of  the  Constitution  of  the  L'uited  States. 
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I   have   seen  it  attended  by  a  daughter,  a  grandchild  , 
of  a   signer  of  the  Declaration   of  iDdc-pendeuce   aud  a 
framer   of   the   Constitution,    who   might  be  supposed  to  , 
have   a   right   to   its   protection,  driven  by  the   PO»,er  ot  ; 
Charleston,   and   the  power   of   South   Caroliua.  -iiKi  the  , 
mob  and  the  gentleman  alike— out  of  that  State  and  pre-  . 
vented  from  making  a  case  to  take  to  the  Suprenie  Court  i 
to  assert  the  Constitution ;  and  I  have  lived  to  see  the  case 
tliuB   made  up  determined,  that  if  the  Massahusetts  tea-  I 
men,  through  the   spirit  of  slavery,  could   not  have  a  case 
made  up,  tlien  slavery  must  cease ;  and  I  have  lived  to  see 
a  great  captain,  a  gentleman  of  the  name  and  of  the  Ijlood 
of   Sherman,   sweeping  his   tempestuous   war   from   the 
mountains  to  tlie  sea,  trampling  the  streets  of  South  Caro- 
lina beneath  the  tread  of  his  soldiery,  and  I  have  thought 
that  the  Constitution  of  the  United   States  had  some  pro- 
cesses  stronger   than   civil   mandates  that   no  resistance 
could  overpower.  ,   ,,         ,        .,  , 

I  do  not  think  the  people  of  Massachusetts  supposed 
that  clforts  to  set  aside  the  nnconstitutiniial  laws,  to  make 
cases  for  the  Supreme  Court  of  the  United  States,  are  so 
wicked  as  is  urged  here  by  some  of  its  Pepresentatives; 
and  I  believe  that,  if  we  catfnot  be  taught  by  the  lessons 
we  have  learned  of  obedience  to  the  Constitution  in  the 
peaceful  rc.!thod8  of  finding  out  its  meaning,  we  shall  yet 
meet  with  some  other  lessons  on  the  subject.  Now  the 
strength  of  every  system  is  to  know  its  weakest  parts,  and 
ffllow  fiT  them;  but  when  its  weakest  part  breaks  the 
whole  is  broken ;  the  body  fails  and  falls  when  the  func- 
tion is  destroyed ;  and  so  with  every  structure,  social  and 
political,  the  "weak  point  is  the  point  of  danger,  and  the 
weak  point  of  the  Constitution  is  now  before  you  in  tlie 
maintenance  of  the  co-ordination  of  the  departments  of 
government.  .  .,        ., 

If  we  cannot  be  kept  from  devouring  one  another,  then 
the  experiment  of  our  ancestors  will  fail.  They  attempted 
to  impose  justice.  If  that  fails,  what  can  endure?  We 
have  come  all  at  once  to  the  great  experience  and  trials  ot 
a  full-grown  nation,  all  of  which  we  thought  we  should 
escape.  We  never  dreamed  that  an  instructed  and  equal 
people,  with  freedom  in  every  form,  with  a  government 
yielding  tu  the  touch  of  popul.ar  will  bo  readily,  ever  would 
come  to  the  trials  of  force  against  it. 

We  never  thought  that,  whatever  oppression  ex- 
isted in  our  svstem,  a  civil  war  Would  be  our  deliverance, 
from  that  oppression.  We  never  thought  that  the  re- 
medy to  get  rid  of  a  ruler,  fixed  by  the  Constitution, 
against  the  w  ill  of  the  people,  would  ever  bring  assassina- 
tion into  our  political  experience.  We  never  thought  that 
political  dilfereuce,  and  under  a  created  Pre.-idency, 
would  bring  in  .any  the  departments  of  the  government 
against  oik^  another,  to  anticipate  our  choice  at  the  next 
Presidential  election. 

We  have  come  to  the  full  vigor  of  manhood,  when  the 
Btrong  passions  and  interests  that  have  disturbed  other  na- 
tions, composed  of  liuman  nature  like  ourselves,  have 
m-erthrown  them.  But  we  have  put  by  the  powers  of  the 
Constitution,  'i  hese  dangers  prophesied  when  tliey  should 
he  likelv  to  arise ;  as  likely  to  be  our  doom,  througli  the 
distraction  of  our  iJOwers ;  the  interventiou  of  irregular 
power  through  the  influence  of  assassination. 

We  could  summon  from  the  people  a  million  of  men  and 
Inexhaustible  treasure  to  help  ihe  Constitution  in  its  time 
rff  need.    Cull  we  summon  now,  resources  enough  of  civil 


irudence  and  of  restraint  of  passion  to  carry  us  tlirough 

f.  .  .  ..  -  ..  . 

form,  the  people  may  feel  that  the  Constitution 


his  triiA  here,  so  that  whatever   result   may  follow,   in 


has  received  no  wound  tlirough  this  court  of  last  and  beat 
resort,  in  its  determination  here  made;  and  if  we— if  you, 
qould  only  cany  yourselves  back  to  the  spirits,  and  the 
nurpose,  and  the  wisdom,  and  the  courage  of  the  framers 
of  the  government,  how  safe  would  it  be  in  your  hands? 
How  safe  is  it  now  in  your  hands,  if  you  were  to  enter 
Into  their  labors  and  see  and  feel  how  your  work  compares 
lu  durabilit3-  and  excellency  with  theirs. 

Indeed,  so  familiar  has  the  course  of  this  argument  made 
ns  with  the  names  of  the  great  men  of  the  convention  and 
the  first  Congress,  that  1  could  sometimes  seem  to  think 
that  the  presence  even  of  the  Chief  Justice  u  as  replaced 
by  the  serene  majesty  of  Washington,  and  that  from  Mas- 
sachusetts we  hadA'ams  and  Ames;  and  from  Connecti- 
cut, Sherman  and  Ellsworth  ;  and  from  New  Jersey,  I'at- 
5erson  and  Boudinot;  and  from  New  York,  Hamilton  and 
ienson— that  they  were  to  determine  the  case  for  i;s.  Act 
then,  as  if  under  this  serene  and  majestic  presence,  your 
d>.  liberations  «  ere  to  be  conducted  to  their  issue,  and  the 
Constitution  was  to  come  out  from  the  watchful  solici- 
tudes of  these  great  guardians  of  it,  safe  from  their  own 
judgment,  in  this  high  court  of  impeaehmenl. 

At  five  minutes  before  three,  the  Senate  took  a  recess  of 
filteen  minutes. 

It  was  nearly  half-past  three  before  Mr.  STANBERY  com- 
inenced  his  remarks,  the  roll,  in  the  meantime,  having 
been  called.  Mr.  Stanbery  prefaced  his  remarks  bv  saving, 
aK  nearlv  as,  with  his  back  to  the  galh-ry,  he  cou'ld  be  uS- 
dcretood,  that  although  in  feeble  health,  an  irresistible 
inipulse  urged  him  on,  unseen  but  friendly  hands  sus- 
tained him,  and  voices  inaudil)le  to  others  he  heard  whis- 
T>e-ring  or  seeming  to  say,  "Feeble  champion  of  the  right 
hold  not  back.  Kemcmber  the  race  is  not  always  to  the 
Buift,  nor  the  battle  to  the  strong.  Remember  a  single 
rabble  from  the  brook  was  enough  to  overthrow  the  giant 
that  defied  the  armies  of  Israel."  He  proceeded  as  follows 
Bubstantially,  departing  occasionally  from  the  text  of  the 
prepared  epeecli  as  given  below. 


Mr.  Stanbery's  Argument. 

Mr.  Chief  Justice  and  Senators :— It  is  the  habit  of  the 
advocate  to  magnify  his  case  ;  but  this  case  beat  speaks  for 
itself.  For  the  first  time  in  our  political  existence,  the 
three  great  departments  of  our  government  are  brought 
upon  the  scene  together- the  House  of  Reprentatives  aa 
the  accusers,  the  President  of  the  United  States  as  the 
accused;  the  Judiciary  Department  represented  by  its 
head,  in  the  person  of  the  Chief  Justice,  and  the  Sonata 
of  the  United  States  as  the  tribunal  to  hear  the 
accusation  and  the  defense,  and  to  render  the  final 
judgment.  The  Constitution  has  anticipated  that  so 
extreme  a  remedy  as  this  might  be  necessary,  even 
in  the  case  of  the  highest  oHieer  of  the  government. 
It  was  seen  that  it  was  a  dangerous  power  to 
give  one  department  to  be  used  against  another  depart- 
ment. Yet.  it  was  anticipated  that  an  emergency  might 
arise  in  which  nothing  but  such  a  power  eould  be 
efiectual  to  preserve  the  republic.  Happily  for  the  eighty 
years  of  our  political  existence  which  have  passed,  no  such 
emergency  has  hitherto  arisen.  During  that  time  we  have 
witnessed  the  fiercest  contests  of  party.  Again  and  agaiu 
the  executive  and  legislative  departments  have  been  in 
open  and  bitter  antagonism.  A  favorite  legislative  policy 
has  more  than  once  been  defeated  by  the  obstinate  and 
determined  resistance  of  the  President.  Upon  some  of 
the  gravest  and  most  important  issues  that  we  have  ever 
had,  or  are  ever  likelv  to  have,  the  Presidential  policy  and 
tlie  lecislative  policy  have  stood  in  direct  antagonism. 
Durine  all  that  time  this  fearful  power  was  in  the  hands  of 
the  legislative  department,  and  more  than  once  a  resort  to 
it  has  been  advised  by  extreme  party  men  as  a  sure  re- 
medy for  party  purposes;  but,  happily,  that  evil  hitherto 
has  not  come  upon  us. 

What  new  and  unheard  of  conduct  by  a  President  has  at 
last  made  a  resort  to  this  extreme  remedy  unavoidable? 
What  Presidential  acts  have  happened  so  flagrant,  that  all 
just  men  of  all  parties  are  ready  to  say,  "the  time  has  come 
when  the  miscliief  has  been  committed  ;  the  evil  is  at  work 
so  enormous  and  so  pressing  that  in  the  last  year  of  his 
term  of  otlice  it  is  not  safe  to  await  the  coining  action  of 
the  people?"  If  such  a  case  has  happened,  all  honorable 
and  just  men  of  all  parties  will  saj'  amen;  but  if,  on  the 
contrary,  it  should  appear  that  this  fearful  power  has  at 
last  been  degraded  and  perverted  to  the  use  of  a  party;  if 
it  appears  that  at  last  bad  advice,  often  before  given  by 
the  bad  men  of  party,  has  found  acceptance,  this  great 
tribun.al  of  justice,  now  reg.arded  with  so  much  awe,  will 
speedily  come  to  be  considered  a  monstrous  sham.  If  it 
should  be  found  to  be  the  willing  instrument  to  c  irry  out 
the  purposes  of  its  party,  then  there  remains  for  it  and  for 
every  one  of  its  members  who  participates  in  the  great 
wrong,  a  day  of  awful  retribution  sure  "to  come  nor  long  to 
be  delayed.  But  I  v\  ill  not  anticipate  nor  speak  further  of 
the  case  itself,  until  its  true  features  are  fully  developed. 

I  now  proceed  to  a  consideration  of  the  articles  of  im- 
peachraent  :— 

They  are  eleven  in  number.  Nine  of  them  charge  acta 
which  are  alleged  to  amount  to  a  hi(/h  miiidemcanor  in 
oMoe.  The  other  t«  o,  namely,  the  j'otirth  and  sixth, 
charge  acts  which  are  alleged  to  amount  to  a  hicfh  crime 
in  oM^e-  It  seems  to  be  taken  for  granted  that,  in  the 
phrase  used  in  the  Constitution,  "other  high  crimes  and 
misdemeanors,"  the  term  hiijh  is  properly  applicable  as 
wel  to  niisilemeunors  as  to  crimes. 

The  nets  allr«ed  in  the  eleven  articles  as  amounting  to 
high  mi-denieaimrH  or  hifh  crimes  are  as  follows:- 

In  Article  I,  the  issuing  of  the  order  of  February  21, 
1868,  addressed  to  Stanton,  "for  the  removal"  of  Stanton 
from  olhce,  with  intent  to  violate  the  Tenure  of  office 
act  and  the  Constitution  of  the  United  States,  and  to  re- 
move Stanton. 

In  Article  II,  the  issuing  and  delivering  to  Thomas  of  the 
letter  of  authority  of  February  21,  1868,  addressed  to 
Tliomas,  with  intent  to  violate  the  Constitution  of  the 
United  States  and  the  Tenure  of  ofiice  act. 

In  Article  III,  the  appointing  of  Thomas  by  the  letter 
addres.sed  to  him  of  the  21st  of  February,  1868,  to  be  Seer©, 
tarj-  of  War  ad  rnU'rinu  with  intent  to  violate  the  Consti- 
tution of  the  United  States. 

In  Article  IV,  conspiring  with  Thomas  with  intent,  by 
intimidatiea  and  threats,  to  hinder  Stanton  from  holding 
his  office,  in  violation  of  the  Constitution  of  the  United 
States  and  the  Conspiracy  act  of  July  :il.  1861. 

In  Article  V,  conspiring  with  Thomas  to  hinder  the  exe 
cution  of  the  Tenure  of  Uttice  act.  and  in  pursiuiuce  of  the 
conepiracj-,  attempting  to  prevent  Stanton  from  holding 
his  olhce. 

In  Article  VI,  conspiring  with  Thomas  to  seize  by  forco^ 
the  property  of  the  Lnited  States  in  the  War  Department,^ 
then  in  Sta'ntnn's  custodv,  coutrarv  to  the  ConPpirac3-  act 
of  1861,  and  «  ith  intent  to  viol.ite  the  Tenure  of  Ollice  act. 

In  Article  VII,  conspiring  witti  Thomas  with  intent  to 
seize  the  property  of  the  lnited  States  in  St.inton's  cub. 
todv,  with  intent  to  violate  the  Tenure  of  OHice  act. 

In  Article  VIII,  issuing  aud  deliv  ering  to  'I'liomas  the  let 
ter  of  authority  of  February  21, 1868,  u  ith  intent  to  control 
the  disliursements  of  the  money  appropriat>  d  for  the  mili- 
tary service  and  fm  the  War  Department,  contrary  to  the 
Tenure  of  Ollice  act  aud  the  I  oiiHtitutiou  of  the  United 
States,  and  u  ith  intent  to  vielate  the  Tenure  of  Office  .act. 

In  Article  IX.  declaring  to  (icneral  Emory  th.it  these- 
cond  section  of  the  Army  .Appropriation  act  of  M.irch  3, 
1867,  providing  that  orders  for  military  operations  issued 
by  the  President  or  Secretary  of  War  shetild  be  issued 
through  the  (ieneral  of  the  Army,  was  unconstitutional 
and  in  contravention  of  Emory's  con-mission,  with  intent 
to  induce  Emory   to   obey   such   orders  as  the  Preeidout 


IMPEACHMENT   OF  ANDREW  JOHNSON. 


257 


jnight  give  him  directly  and  not  throiiRh  the  General  nf 
tne  Army  with  intent  to  enable  the  President  to  prevent 
the  execution  of  the  Tenure  of  Otiice  act,  and  with  intent 
to  prevent  btantou  from  holding  hU  office 

In  Article  X  that,  with  intent  to  bring  in  disgrace  and 
contempt  the  Congress  of  the  United  States  and  the  seve- 
ral branches  thereof,  and  to  excite  the  odium  of  the  people 
against  Congress  and  the  Ian  s  by  it  enacted,  he  made  three 
puDUc  addresses,  one  at  the  Executive  Mansion  on  the  18th 
?Lc  "^ 'i"^'  '^^"i'  "J?''  ^J  Cleveland  on  the  3d  of  September. 
1866,  and  one  at  St.  Louis  on  the  8th  of  September,  1««6, 
which  sjieeches  are  alleged  to  be  peculiarly  indecent  and 
nnbecomingin  the  Chief  Magistrate  of  the  United  States, 
and  by  means  thereof  the  President  brought  his  olhce  into 
contempt,  rid\cule  and  disgrace,  and  thereby  committed, 
»°'l''y''f.g''ilf?of  a  high  misdemeanor  in  ol'Hce. 
loi?  ^"""cle  XI,  that,  by  Che  same  speech,  made  on  the 
18th  of  August,  at  the  Executive  Mansion,  he  did,  in  vio- 
lation of  the  Constitution,  attempt  to  prevent  the  execu- 
tion of  the  Tenure  of  Office  act,  bv  unlaivfully  contriving 
weans  to  preveiit  Stanton  from  resuming  the  office  of  Sec- 
retary for  the  Department  of  War,  after  the  refusal  .,f  the 
fcenate  lo  concur  m  bis  suspension,  and  by  unlawf  nllv  con- 
triving and  attempting  to  contrive  means  to  prevent  the 
execucinn  of  the  Act  making  avnropriaHon.fi  /or  the 
mipportot  /■/!<'. .4r»ii/  passed  March  2.  1867,  and  to  pre- 
Tent  the  execunin  of  the  Act  to  provide  for  the  more  ef- 
^^^nt  government  of  the  Rebel  States,  passed  March"  2, 

It  will  be  seen  that  all  of  these  article-,  except  the  tenth, 
charge  violations  eithfr  of  the  Constitution  of  the  United 
?f^,o*i^V°tV,'*' fr-?.'""^  of  Office  act,  of  the  Conspiracv  .act 
of  1861,  of  the  Military  Appropriation  act  of  1867,  or  of  the 
Keconstruction  act  of  March  2,  1867.  The  tenth  article. 
Which  18  founded  on  the  three  speeches  of  the  President, 
does  not  charge  a  violation  either  of  the  Constitution  of 
tne  Ijnited  Jjtates  or  of  any  act  of  Congress.  Five  of  these 
articles  charge  a  violation  of  the  Constitution,  to  wit  :_ 
Articles  L  II,  III  IV  and  VIII.  Seven  of  the  articles 
charge  VI.  laf ions  of  the  Tenure  of  Office  act,  to  wit:-Ar- 
tic  es  I,  II.  \  .  \  I,  VII,  VIII,  IX  »nd  XI.  Two  of  the  ar- 
ticles charge  a  violation  of  the  Conspiracv  act  of  1861,  to 
^'!i~4'*"'''^  I^  ""d  VI.  Two  of  them  charge  violntinns 
of  the  Appropriation  act  of  March  2,  18B7.  to  wit  r-ArticIes 
IX  and  XI.  One  only  charges  a  violation  of  the  Kecon- 
struction act  of  March  2,  1867,  and  that  is  Article  XI. 

We.=ee,  then,  that  four  statutes  of  the  United  States 
are  allewd  to  have  been  violated.  Three  of  these  provide 
r  ,?£"■'""'•'''"■■  *'**'•■'  violation,  that  is  to  say,  the  T.Miure 
of  Office  act.  the  Conspiracy  act  of  1861,  and'  the  Military 
Appropriation  act  of  March  2.  U67.  The  violation  of  the 
lenure  of  Office  act  is  declared  by  the  act  itself  to  be  a 
_  high  misdeme.anor.';  The  violation  of  the  Conspiracy  act 
13  declared  to  be  "a  high  crime."  The  violation  of  the 
eecond  section  of  the  Military  Appropriation  act  is  de 
Glared  to  be  simply  "a  misdemeanor  in  office." 
,.  \'u"','!r'^''  observed  that  the  first  eight  .articles  all  relate 
to  the  \\  .ar  Dep.irtment,  and  to  that  alone.  Article  one 
Eets  out  nn  attempted  removal  of  the  head  of  that  depart- 
^V^i^h  ^  "'^'-^  ethers  relate  to  the  ad  interim  appointment 
of  Ihomasto  be  acting  Secretary  of  that  Department. 
J  he  tour  I'thers  relate  to  consi'iracies  to  prevent  Stanton 
r  Sr  ""'ding  his  office  as  S-cretary  tor  the  Department 
of  War,  or  to  seize  the  public  property  in  that  depart- 
ment, or  to  control  the  disbursements  of  moneys  appro- 
priated for  the  services  of  that  department. 

Now,  first  of  all,  it  must  not  escape  notice  that  these  ar- 
ticles are  founded  upon  the  express  averment  that  from 
the  moment  ot  his  reinstatement  on  the  non-concurrence 
of  the  Senate,  Mr.  Stanton  became  the  lawful  Sccretarv 
for  that  department:  that,  upon  such  order  of  the  Senate 
he  at  once  entered  into  possession  of  the  War  Department 
and  into  the  lawful  exercise  of  its  duties  as  Secretarv,  and 
that  up  to  the  date  of  the  articles  of  impeachment  that 
la\vfnl  right  and  actual  posses-ion  hiid  remained  undis. 
turbed;  that  all  the  .acts  ch.nrged  in  these  eight  nrtirlrs 
were  couiiuitted  during  that  time:  that,  notwitlistanding 
these  acts,  Stanton  remains  lawfully  and  actuallv  in  pos- 
session ;  and  that  the  office  has  been  at  no  time  vacant. 


crimes  and  misdemeanors  in  these  eight  articles,  in  respect 
to  putting  Mr.  btanton  out  and  General  Thomas   in,  are 


_We  see',  then,  that,  according  to  the  case  made  in  these 
eight  articU's,  the  President  did  not  succeed  in  getting  Mr. 
Stanton  out  of  office,  or  of  putting  Ceiu-ral  Thomas  in, 
either  in  law  or  in  fact.  We  see,  according  to  these  arti- 
cles,  that  the  President  did  not  succeed,  either  hv  force  or 
otherwise,  in  preventing  Mr.  Stanton  from  hdlding  his 
office,  or  in  getting  posses-Mon  of  the  public  propcrt\  iu  tliat 
department,  or  in  controlling  thedi^jursements  of  public 
monevapproiTiatcd  for  the  use  of  that  department.  'I  hi-ro 
has  been,  according  to  the  very  case  made  in  the.se  arti- 
cles, no  public  niLschief.  The  lawful  officer  has  not  been 
disturbed:  the  lawful  custody  of  the  public  property  and 
public  nione3' of  the  department  has  not  been  changed. 
No  injury  has  been  done  either  to  the  public  service  or  the 
public  otlicer.  There  has  been  no  removal  of  Mr.  Sf.nnfon 
— onl}-  an  ahoritive  attempt  at  removal.  There  has  tn-en 
no  acting  Secretary  put  in  an  office  vacant  by  death,  resig. 
nation,  or  di-^aljilit}'— put  there  during  the  tiruf^  of  such 
actual  vacancy  or  temporary  absence.  All  the  time  the 
Secretary  hiiuBclf  has  bei'n  there  iu  the  actual  perform- 
ance  of  his  duties.  No  «(< /Hfcrnji  officer  has.  in  law  or 
fact,  been  constituted  ;  for,  in  law  or  fact,  there  has  been 
no  ad  interim  as  to  the  Secretary  himself.  There  has  been 
no  moment  of  time  in  which  there  could  be  an  acting 
Secretarv  or  an  ad  interim  Secretarv,  either  in  law  or 
fart ;  for  it  i-;  impossible  to  conceive  of  an  aii  interim  Sec- 
retarv of  War  when  there  is  no  interim,  that  is,  when  the 
lawful  Secretary  is  in  his  place  and  in  the  actual  di'charge 
of  his  duties. 

Mark  it,  then,  Senators,  that  the  acts  charged  as  high 


'^°lJ  P''f{'''""'-'"'""s  provided  for  in  the  Tenure  of  Office  act 


and  in  the  second  section  of  the  .Military  Appropriation  act 
purport  to  punish,  not  onlv  the  comuii-^.-ion  of  tho  ncta  hut 
to  punish  as  vvell  the  abortive  attempt  to  couiuiit  them 

I  limit  myself  in  wh.at  has  been  last  said  to  the  lour  arti- 
cles toMcIiing  the  removal  of  M,-.  Stanton  and  the  appoint- 
ment of  General  Thomas.  .\s  to  the  four  consplr.icv  articles, 
there  can  be  no  question  that  the  actual  accoiu!)Ii  -hment  o^ 
the  thing  intendi'd  is  not  made  necessary  to  constitute  tho 
offense:  for  the  statute  against  conspir.acies  expressly  pro- 
vides  for  the  .punishment  of  the  unlawful  intent,  the  un- 
lawful conspiracy  itself,  u  ithout  referenc  •  to  any  further 
act  done  in  pursuance  of  it,  or  to  the  partial  or  completa 
accomplishment  of  the  unlawful  design.  But,  contrari- 
wise, the  other  two  acts  do  not  punish  the  inti'nt  alone, 
but  only  the  commission  of  the  thing  intended;  and  the 
ortense  provided  for  in  these  two  acts,  n  bile  it  requires 
the  unlawful  intent  to  be  a  part  of  the  crime,  requires 
something  else  to  supplement  it,  and  that  is  the  actual 
commission  of  the  thing  intended. 

And  here.  Senators,  before  I  proceed  to  consider  these 
articles  in  detail,  seems  to  mo  the  proper  time  to  bring  your 
attention  to  another  consideration,  which  i  deem  of  very 
great  moment  Whatisihe  subject-matter  which  eonsti- 
tutes  these  hish  crimes  and  misdemeanors?  Under  what 
legislation  does  it  happen.  th.Tt  the  President  of  the  United 
States  is  brought  under  all  this  p;.n:il  liability?  What  are 
these  high  crimes  and  uiLsdemcanors?  Has  he  couiuiitted 
treason  or  bribery?  Il.as  he  been  guiltv  of  peculition  or 
oppression  in  office?  Has  he  appropriated  the  public  funds 
or  the  public  property  unlawfully  to  his  own  use?  Has  ho 
committed  any  crime  of  violence  against  any  person,  pub- 
lic officer,  or  private  individual?  Is  he  charged  with  any 
act  n ."icn  amounts  to  the  cnwnfaM  or  \vas  done  cama 
lucn?_  .Nothing  of  the  sort.  These  alleged  higli  crimes 
and  misdemeanors  are  all  founded  upon  mere  forms  of  ex- 
ecutive administration:  for  the  violation,  thev  say.  of  the 
rules  laid  do\yn  by  the  Legislative  Dep.artment  to  regulate 
the  conduct  of  the  Executive  Department  in  the  manner 
ot  the  administration  of  E.tecutive  functions  belonging  to 
that  department.  bow 

The  regulations  so  made,  purport  to  ch.ange  what  there- 
tofore h,ad  been  the  established  rule  and  order  of  adminifu 
tration.  Before  thepassageof  the  seco  d  se.  finn  oftheMiU. 
tary  Appropriation  wt,  the  President  of  the  United  States, 
as  Comm.ander-in-chief  of  the  arinv,  and  bend  of  the  Ex- 
ecutive Department,  issued  his  orders  for  military  opera- 
tions, either  directly  to  the  officer  who  is  charged  with 
ttieexecutionof  the  Older;  or  through  anv  intermediate 
channel  that  he  deemed  necessary  or  convenient  No 
subordinate  had  a  right  tosupervise  bis  order  before  it  was 
sent  to  Its  destination.  He  was  not  compelled  to  consult 
his  Secretary  of  War  who  was  merely  his  agent,  nor  the 
general  next  to  himself  in  rank,  as  to  th-it  important 
thing,  the  subject  m:Hterof  his  order,or  that  merely  formal 
Ihine,  the  mann<r  of  its  transmission.  But,  by  this  second 
section,  the  mere  matter  of  firm  is  attempted  to  be 
changed  The  groat  pol^•er  of  the  President,  as  (Joraraan. 
der-in-Chief,  to  issue  orders  to  all  his  militarv'subordi- 
nates  is  respected.  The  act  tacitlv  admits  that.over  these 
great  powers.  Congress  has  no  authority.  The  >ub^tance 
IS  not  touched,  but  only  the  form  is  provided  fir-  and  it  ■ 
18  a  departure  from  this  mere  form  that  is  to  mako  the 
President  guilty  of  a  high  crime  and  'ni-'^deuioHnor 

Then,  again,  as  to  the  Tenure  of  Office  act,  that  also  pur- 
ports to  lutrodnce  a  new  rule  in  the  administration  of  the 
Executive  powers.  It  does  not  purport  to  take  away  the 
President  spowerof  appointmeiitor  power  of  removal  ab- 
solutely :  but  it  purports  to  fix  the  mode  in  which  he  shall 
execute  that  power,  not  as  theretofore  bv  his  own  inde- 
pendent action,  but  there.ifter,  only  bv  the  concurrence  of 
the  Senate.  It  is  a  regulation  by  the  legislature  of  the 
mauni-r  in  which  an  executive  power  is  to  be  formed. 

So.  to,  as  to  ad  ?)i/^'rn;i  appointments,  it  does  not  purport 
to  take  away  that  power  from  the  President;  it  only  at- 
tempts to  regulate  the  execution  of  the  power  in  a  special 
instance. 

.Mr.  liurke.  on  the  impeachment  of  Warren  Hastings, 
speaking  of  the  crimes  for  which  ho  stood  iuipeachi-d,  uses 
this  signituaut  language  :-"Thev  were  crimes,  nut  ajaiust 
Joniti  but  agaiu-t  those  eternal  laws  of  justice  which  are 
our  rule  and  onr  lurth-right.  His  ofl'enscs  are  not  iu  for- 
mat.  I>'rhni,-al  language,  hut  in  realitu.  in  ■■<ub^tance  and 
cthct,  high  crimes  ai}d  high  misdemeanors." 

No\y,  Senators,  if  the  Legislative  De]iartment  had  a  COD- 
Btituti'Uial  right  thus  tor.'gulate  theporforiuance  of  execil- 
five  dutii-s,  iind  to  change  the  mode  and  form  of  exercis- 
ing an  .■xccufive  poucr  which  had  been  f,ill.)we<l  from  tho 
bcL'iiuuug  of  tlu'governmeut  d  >wu  to  the  present  day,  is  a 
refusal  of  the  .'xecntiye  to  f.  Ibny  a  new  rule,  and,  not- 
wilhsta'ulini;  that,  to  adhere  to  the  ancient  wavs,  that 
sort  of  liigli  crime  and  misdemeanor  which  the  (.Jon-titu- 
tiou  contemplateB.  is  it  just  ground  for  impeachment? 
D  v;b  the  fact  that  such  an  act  H  called  by  the  leirislatnro 
a  high  crime  and  misdemeanor  necessarily  make  it  iiuch  a 
high  crime  and  misdemeanor  as  is  contompl  \t.d  by  the 
C  tistitiition?  If.  for  instance,  the  I'resid.'nt  should  send  a 
military  order  to  the  Secretary  of  War,  is  that  an  offense 
worthy  of  impeachment?  If  ho  should  remove  an  officer 
on  Ibo  Mst  of  February,  and  nominate  one  on  the  22d, 
wool  1  that  be  an  impeachable  misdemeanor?  Now,  it 
mu^ft  be  admitted,  that  il  the  Presidcut  had  sent  tbe  nams 
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of  Mr.  Ewir?  to  thi'  Senate  on  the  Slst,  in  the  usual  wav, 
hi  place  of  Mr.  Stanton  removed,  and  had  not  absolutel/ 
Piected  Mr.  Stanton  from  ollice,  but  had  left  him  to  await 
the  action  of  the  Senate  upon  the  nomination,  certainly  in 
ricre  matter  of  form  there  would  have  been  no  violation 
of  this  Tenure  of  Office  act. 

Now.  what  did  he  do?  He  made  an  order  for  the  removal 
of  Mr.  Stanton  on  the  2l3t,  but  did  not  eject  him  trom 
office,  and  sent  a  nomination  of  Mr.  Kiving  to  the  senate 
on  the  25d.  Is  it  possilile  that  therel)V  he  had  committed 
an  act  that  amounted  to  a  hiah  crime  and  misdemeanor, 
and  deserved  removal  from  office.  And  j^et  that  is  ]ii?t 
what  the  President  has  done.  He  has  more  closelv  fol- 
lowed the  mere  matter  of  form  prespribed  by  the  Tenure 
of  Office  act  than,  .according  to  tlie  learned  m.anager  who 
opened  this  prosecution,  was  necessary.  For,  if  he  had 
made  an  order  of  removal,  and  at  once  had  sent  to  the  Se- 
nate his  reasons  for  making  such  removal,  and  had  stated 
to  them  that  his  purpose  was  to  make  this  removal  in  order 
to  test  the  constitutionality  of  tlie  Tenure  of  Office  act, 
then,  says  the  honorable  manager,  "Had  the  Senate  re- 
ceived such  a  message,  the  Representatives  of  the  people 
might  never  have  deemed  it  necessaiw  to  impeach  the 
President  for  such  an  act,  to  insure  the  safety  of  the  coun- 
try, even  if  they  had  denied  the  accuracy  of  his  leg.al 
positions."  How.  then,  can  it  be  deemed  necessary  to 
impeach  the  President  for  making  an  order  of  removal  on 
one  day,  advising  the  Senate  of  it  the  same  day,  and  send- 
ing the  nomination  of  a  successor  the  next  dav?  Was  ever 
a  matter  more  purely  formal  than  this?  And  yet  this  is 
the  only  act.  Is  this,  in  the  words  of  Mr.  Burke,  not  in 
merely  te^Tinwotnanguago,  "but  in  reality,  in  substance, 
and  etfort"  a  high  crime  and  misdemeanor  within  the 
meaning  of  tlie  Constitution? 

The  first  clause  of  the  first  section  declares  that  every 
person  then  or  thereafter  holding  anv  civil  office  under  an 
appointment  with  the  advice  and  consent  of  the  Senate 
and  due  qualificatian,  sliall  hold  his  othce  until  a  succes- 
8or  shall  have  been  in  like  manner  appointed  and  quali- 
fied. 

If  the  act  contained  no  other  provisions  qualifying  this 
general  clause,  then  it  ^vould  be  clear— 

1.  That  it  would  apply  to  all  civil  officers  who  held  by 
appointment  made  bv  the  President  with  the  advice 
01  the  Senate,  including  judicial  officers  as  well  as 
executive  officers.  It  gives  all  of  them  the  same  right  to 
hold,  and  subjects  all  of  them  to  the  same  liabilitj-  to  be 
removed.  From  the  excercise  of  the  power  of  .si/.s/<f  (lskj/i 
by  the  independent  act  of  the  President  made  applicable 
to  any  officer  so  holding,  bv  the  second  section,  judges  of 
the  United  States  are  expressly  excepted.  We  find  no 
Buch  exception,  express  or  implied,  as  to  the  exercise  of  the 
power  of  removal  declared  in  the  first  section.  Judicial 
officers,  as  well  as  executive  officers,  are  made  to  hold  by 
the  same  tenure.  They  hold  during  the  pleasure  of  the 
President  and  the  Senate,  nnd  cease  to  hold  when  the  Pre- 
sident and  the  Senate  appoint  a  successor. 

2.  It  applies  equally  to  officers  whose  tenure  of  office,  as 
fixed  prior  to  the  act,  was  to  hold  during  the  pleasure  of 
the  President,  as  to  those  who  were  to  hold  for  a  fixed 
term  of  years,  or  during  good  behavior. 

3.  It  purports  to  take  from  the  President  the  power  to 
remove  anv  officer,  at  any  time,  for  any  cause,  by  the 
exercise  of  his  own  power  alone.  But  it  leaves  him 
a  power  of  removal  with  the  concurrence  of  the  Senate. 
In  this  process  of  removal,  the  sep.arate  action  of  the 
President  and  the  Senate  is  required.  Tlie  initiatorvact 
must  come  from  the  President,  and  from  him  alone.  It  is 
upon  his  action  as  taken  that  the  Senate  proceeds,  and 
they  give  or  withhold  their  consent  to  what  he /(as  done. 
The  manner  in  which  the  President  may  exercise  his  part 
of  the  process  is  merely  formal.  It  maybe  simply  by  the 
nomination  of  a  successor  to  the  incumbent,  or  the  officer 
intended  to  bo  removed.  Then,  upon  the  confirmation  bv 
the  Senate  of  such  nomination,  and  the  issuance  of  a  com- 
mission to  him,  the  removal  becomes  complete.  Or  the 
President  may  exercise  his  part  of  the  process  by  issuing 
an  order  of  removal,  followed  by  a  nomination.  Neither 
the  order  for  removal  or  the  nomination  works  a  change  in 
itself.  Both  are  necessarily  conditional  upon  the  sub.-e- 
quent  action  of  the  Senate.  So,  too,  the  order  of  removal, 
the  nomination,  and  the  confirmation  of  the  Senate,  .are 
not  final.  A  further  act  remains  to  be  done  before  the  ap- 
pointment of  the  successor  is  complete,  and  that  is  an  exe- 
cutive act  exclusively  the  signing  of  the  commission 
by  the  President.  Up  to  this  point,  the  President 
has  a  locus  penUentifP :  for,  although  the  Senate  have  ad- 
vised him  to  appoint  his  nominee,  the  President  is  not 
bound  by  their  advice,  but  may  defeat  all  the  prior  action 
by  allowing  the  incumbent  to  remain  in  office. 

Thus  far  we  have  considered  the  first  clause  of  the  first 
Bcction  of  the  act,  without  reference  to  the  context. 
Standing  alone,  it  seems  to  have  a  universal  application 
to  all  civil  officers,  and  to  secure  nti  of  them  who  hold  by 
the  concurrent  action  of  the  President  and  the  Senate, 
against  removal,  otherwise  than  by  the  same  concurrent 
action,  and  to  make  aU  of  them  liable  to  removal  bv  that 
concurrent  action. 

Are  there  executions  to  the  universality  of  the  tenure  of 
office  so  declared?    We  say  there  are— 

1.  Exceptions  by  necessar;/  im  pi)  rat  inn.  Judicial  offi- 
cersofthe  United  States  come  within  this  exception;  for 
their  tenure  of  office  ia  fixed  by  the  (Jonstitution  itself. 
They  cannot  be  removed  either  by  the  President  alone,  or 
by  the  President  and  Senate  conjointly.  They  alone  hold 
for  life  or  during  good  behavior,  subject  to  only  one  mode 
of  removal,  and  that  is  by  impeachment. 

2.  Pixceptions  viade  expresdi/  by  the  provisions  of  the 
act;  which  make  it  manifest  that  it  was  not  intended  for 


all  civil  oflicers  of  the  United  States.  First  of  all,  t'lis  pur- 
pose is  indicated  by  the  title  of  the  act.  It  is  entitled  "An 
act  regulating  tlie  "Tenure  of  certain  Civil  offices"— not  of 
art  civil  offices.  \ext  we  find,  that  immediatelv  succeed- 
ing the  first  clause,  which,  as  has  been  shown,  if  in  termii 
of  universal  application,  comprehending  "every  person 
holding  .any  civil  office,"  the  purpose  of  restraining  or  limit- 
ing its  generality,  is  expressed  in  these  words,  "except  as 
herein  otherwise  provided  for."  This  puts  us  at  once  upon 
inquiry.  It  advises  us  that  all  persons  and  all  officers  are 
not  intended  to  be  embraced  in  the  comprehensive  terms 
used  in  the  tirstclause— that  some  persons  and  3'>meofficeri 
are  intended  to  be  excepted  and  to  be  "othe-wi-e  provided 
for"— that  some  who  do  hold  by  the  concurrent  action  of 
the  President  and  the  Senate,  are  not  to  be  secured  against 
removal  by  any  other  procsss  than  the  same  concurrent 
action. 

What  class  of  officers  embraced  by  the  general  provisions 
of  the  first  clause  are  made  to  come  within  the  clause  of 
exception?  The  provixo  which  immediately  follows  an- 
swers the  question.  It  is  in  these  vfovde  ■.—"Promded, 
That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of 
the  Navy,  and  of  the  Interior,  the  Postmaster-General,  and 
the  Attorney-General,  shall  hold  their  offices  respectively 
for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  for  one  month  thereafter, 
subject  to  removal  by  and  with  the  advice  and  consent  of 
the  Senate." 

We  see  that  these  seven  heads  of  departments  aro 
the  oulv  civil  oflicers  of  the  United  States  which  ai-o 
especially  designated.  We  see  a  clear  purpose  to  mako 
some  special  provision  as  to  them.  Being  civil  officers 
holding  by  the  concurrent  appointment  of  the  Presi- 
dent and  the  Senate,  they  would  have  been  embraced 
bv  the  first  gener.al  claue"e  of  the  section,  if  there  had 
been  no  exception  and  no  proviso.  The  argument  on  the 
other  side  is,  that  notwithstanding  the  declared  pur- 
pose to  make  exci'iitions,  these  officers  are  not  made  excep- 
tions; that  notwithstanding  there  ia'&  proviso  as  to  them, 
in  which  express  provision  is  specially  for  their  tenure  of 
office,  we  must  still  look  to  th'-  general  clause  to  find  their 
tenure  of  olfice.  It  is  a  settled  rule  of  construction  thai 
every  word  of  a  statute' is  to  be  taken  into  account,  and 
that  a  proviso  must  have  effect  as  much  as  any  othe? 
clause  of  the  statute. 

Upon  looking  into  this  proviso,  we  find  its  purpose  to  to 
the  fixing  a  tenure  of  office  for  these  seven  officers.  And 
how  is  that  tenure  fixed?  We  find ^it  thus  declared,  some 
of  them  are  given  a  tenure  of  office,  others  are  not.  But 
as  to  the  favored  class,  as  to  that  class  intended  to  be 
made  safe  and  most  secure,  even  their  tenure  is  not  aO 
ample  and  permanent  as  the  tenure  given  to  all  civil  offV- 
cers  who,  prior  to  the  act,  held  by  the  same  tenure  as  thenv- 
selves.  By  the  gener.al  clause,  .all  civil  ..officers  are  eiiv 
braced  and  protected  from  executive  removal,  including  as 
well  those  who  hold  liy  no  other  tenure  than  "the  pleai- 
sure  of  the  President."  This  tenure,  "during  the  plea- 
sure of  the  President,"  was  the  tenure  bv  which  all 
these  Cabinet  officers  held  prior  to  the  passage  of  this  law. 
Now,  for  the  first  time,  this  proviso  fixed  another  and 
safer  tenure  for  certain  Cabinet  officers,  not  for  all.  It 
gave  to  some  of  them  the  right  to  hold  during  the  term  of 
one  President  and  for  one  month  of  the  term  of  the  suc- 
ceeding President,  but  it  did  not  give  that  right  to  all  of 
them.  It  was  given  only  to  a  favored  class,  and  the  new 
tenure  so  given  to  the  favored  class  was  not  so  favorable 
as  that  given  to  other  civil  officers  who  had  theretofore 
held  by  precisely  the  same  uncertain  tenure,  that  is  to 
eav,  "the  pleasure  of  the  President,"  for  these  other  civil 
officers  were  not  limited  to  the  term  of  one  President  and 
one  month  afterwards,  but  their  tenure  was  just  as  secure 
from  "the  pleasure  of  the  President"  .after  the  expiration 
of  one  Presidential  term  .and  after  the  expiration  of  the 
first  month  of  the  succeeding  Presidential  term,  aa  it  was 
before. 

We  see,  then,  that  in  fixing  a  new  tenure  of  of  office  for 
Cabinet  officers,  the  tenure  given  to  one  class  of  them,  and 
that  the  most  favored,  was  not  as  favorable  as  that  given 
to  other  civil  olHcers  thrretofore  holding  b.v  the  same  ten- 
ure with  themselves.  This  favored  class  were  not  to  hold 
one  moment  after  the  expiration  of  the  mouth  of  the  se- 
cond Presidential  term.  At  that  punctual  time,  the  right 
of  the  President  to  select  his  Cabinet  would,  even  as  to 
them,  return  to  him.  If  they  were  to  remain  after  that,  it 
woild  be  that  it  would  be  his  pleasure  to  keep  them  and 
to  give  them  a  new  tenure  by  hia  choice,  in  the  regular 
mode  ot  appointment. 

But,  aa  we  have  aecn,  the  proviso  makes  a  distinction 
between  Cabinet  officers,  and  divides  them  info  two 
classes,  those  holding  by  appointment  of  the  Presid<nt  for 
the  time  being,  and  those  not  appointed  bv  him,  but  by  his 
predecessor,  and  holding  only  by  hia  sufferance  or  plea- 
sure. If  ever  an  intent  was  manifest  in  a  statute,  it  is 
clear  in  this  instance.  There  is  a  division  into  two  d.assea, 
a  tenure  of  office  given  to  one  class,  and  withhrld  fr.ira 
the  oth'T.  Before  the  passage  of  this  act,  all  Cabinet  otTi- 
cers  holding  under  anv  President,  whether  app"iuted  by 
him  or  lli.^  prederes-or.  held  bv  the  s.ame  tenure,  "the  plea- 
sure of  tlie  l>n--i(l"Ut.''  I'h'i*  iirovisd  makes  a  di.-tinctioa 
between  tlirni  never  made  li.-fore.  it  givi's  one  cl.iss  a  ncvw 
and  niuri-  srcurr  tiMuire.  and  it  leaves  the  other  class  with» 
out  such  new  tenure.  One  class  was  intended  to  bo  pro- 
tected, the  other  not. 

Now  comes  the  question.  Upon  That  ground  w. as  this 
distinction  made?  Why  was  it  that  a  better  title,  a 
stronger  tenure  was  given  to  one  class  than  to  the  otherf 
The  answer  is  given  bv  the  /)rot'j.s(>  itself.  The  officers  ia 
the  Cabinet  of  a  Pe-ident,  who  were  nominated  by  liiiu 
who  were  appointed  by  him  with  the  concurrence    of  th 
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Senate,  are  those  to  whom  this  ne^v  and  better  tenure  in 
eiven.  The.v  are  officers  of  liis  own  eolection ;  tliev  are 
liiBchoseu  agents.  He  hns  once  recommended  them  to 
t!ie  Sen:\te  as  lit  persons  for  the  public  trust,  and  tliey 
have  olitaiued  their  oflice  through  his  selection  and  choice. 
The  tlioory  hero  is,  that  hiiviug  h;id  one  free 
opportunity  of  choice,  having  once  exercised  his  ri;;ht 
of  selection,  he  shall  be  bound  bv  it.  lie  shall  not 
dismiss  his  own  selected  agent  upon  his  own  pleasure  or 
caprice.  He  is,  in  legal  language,  "estopped"  by  the  selec- 
tion he  has  made,  and  is  made  incapable  bv  his  own  act  of 
rtisEolving  the  official  relation  whicli  he  has  imposed  on 
himself.  Having  selected  his  Cabinet  oflicer.  he  must  take 
Lini  as  a  man  takes  his  chnsen  wife,  for  better  or  worse. 

Bit  as  to  such  (Jabinet  officers  as  are  not  of  a  President's 
Belection— as  to  those  "ho  have  been  selected  by  a  former 
I'resident — as  to  those  whose  title  was  given  by  another— 
as  to  those  he  never  app'jinted,  and.  perhaps,  never  would 
have  appointed— as  to  those  who  came  to  him  by  succes- 
tion  and  not  by  his  own  act— as  to  those  who  hold  merely 
bj' his  acquiescence  as  sufferance— (/ley  are  entitled  to  no 
favor,  and  receive  none.  They  stand  as  step-children  in 
his  political  familv,  and  are  not  placed  on  the  same  level 
with  the  rightful  heirs  entitled  to  the  inheritance. 

The  construction  claimed  by  the  managers  leads  to  this 
InevitaLle  absurdity:  that  tlie  class  entitled  to  favor  are  cut 
off  at  the  end  of  the  month,  wliilo  those  having  a  less  meri- 
torious title,  remain  indertnitely.  What  was  intended 
for  a  benefit,  becomes  a  mistliief,  and  the  favored  class 
Bre  worse  off  th;in  if  no  favur  had  been  shown  them. 
Their  condition  wa:;  intended  to  be  made  better  than  tliat 
of  their  fellows,  and  has  been  madewoisc.  From  those 
entitled  ti  protection,  it  is  taken  away  to  be  given  to  those 
not  entitled. 

Xo.v,  when  President  Johnson  was  invested  with  his 
office,  he  found  Mr.  Stanton  holding  the  office  of  Secretarv 
of  War.  He  had  been  appointed  by  Mr.  Lincoln  during 
his  first  term,  and  was  holding  in  the  second  month  of  Mr. 
Lincoln's  second  term  under  the  old  appointment.  Mr. 
Stanton  was  neither  appointed  by  Mr.  Lincoln  or  Mr. 
Johnson  for  that  second  term :  so  that  we  are  relieved  from 
oil  question  whether  the  fractional  term,  countiug  from 
the  accession  of  {Mr.  Johnson,  is  to  be  callid  tlie  im  'Xpired 
term  of  Mr.  Lincoln,  or  the  proper  term  of  Mr.  John- 
Bon,  and  whether,  if  he  had  been  appointed  or  re-ap- 
pointed by  Mr.  Lincoln  during  his  second  term,  he 
might  not  have  claimed  that  he  was  entitled,  as  against 
Mr.  Johnson,  to  hold  on  to  its  end.  .Mr.  Stanton 
never  had  any  tenure  of  otlice  under  the  Tenure  ot 
Office  act  for  the  current  Presidential  term,  never  having 
been  apppointed  for  that  term  by  either  Mr.  I^incnln  or  ilr. 
Johnson.  He,  therefore,  does  not  come  « ithin  the  cate- 
gory of  those  members  of  Mr.  Johnson's  Cabinet  who  have 
Been  .appointed  by  Mr.  Johnson. 

At  the  date  of  the  passage  of  the  Tenure  of  Office  act,  the 
Cabinet  of  Mr.  Johnson  was  composed  as  follows:— The 
Becretaries  of  State,  of  the  Treasury,  of  War.  and  of  the 
Navy,  held  by  appointment  of  JIi-.  Lincoln  made  in  his  first 
terra;  the  Secretary  of  the  Interior,  the  Postmaster-Ciene- 
rnl.  and  the  .\ttorney-General,  held  by  the  appointment 
of  Mr.  .Johnson  made  during  bis  current  term.  Tliere  was, 
then,  as  to  the  entire  seven,  a  difference  as  to  the  manner 
and  time  of  their  appointment.  Four  had  been  appointed 
by  -Mr.  Lincoln,  and  the  other  three  by  Mr.  Johnson.  All 
of  them  held  by  the  same  tenuie,  "the  pleasure  of  the 
President."  All  of  them,  without  reference  to  constitu- 
tional proviiious,  were,  by  existing  laws,  removable  bv  the 
independent  action  of  the  President.  The  acts  of  Congres.- 
creating  the  offices  of  Secretaries  of  State,  of  War,  and  of 
the  Navy,  expressly  recognize  the  Executive  autlioritv  to 
remove  them  at  pleasure.  The  acts  of  Congress  creating 
the  four  other  heads  of  departments  place  them  on  the 
Bame  footing  as  to  tenure  of  otlice.  All  these  acts  re- 
mained, iu  this  particular,  in  full  force.  This  Tenure  ot 
Office  act  introduces  a  distinction  made  applicable  to  Ca 
binet  officers  alone,  never  made  before.  For  the  first 
time,  it  gives  to  those  aopointed  by  tln'  President  for  the 
time  being,  .a  new  tenure.  It  secures  thcui  from  removal 
ut  his  pleasure  alone.  It  repeal^,  as  to  them,  the  existing 
laws,  and  declares  that  they  shall  thereafter  he  entitled  to 
hold  during  the  remainder  of  the  term  of  the  Pre.  ident  hy 
whom  they  were  appointed,  and  for  one  month  of  the  suc- 
ceeding Presidential  tenn,  exempt  from  remrjval  bv 
the  sole  act  of  the  President,  and  only  Biibjeet  to  re- 
moval by  the  concurrent  act  of  the  President  and 
Senate.  But  it  gives  them  no  right  to  hold  against 
the  pleasure  of  the  sueeeeding  I'resident,  one  mo- 
ment after  the  expiration  of  that  punctual  time 
of  one  month.  When  that  time  has  arrived,  their 
rifr'it  to  hold  ceases,  aud  their  offices  become  vacant.  The 
f  oliey  hire  declared  is  unmistakable,  that  notwithstand- 
ing :iiiytbiug  to  the  contrary  in  the  act,  every  President 
Bh.all  have  tlie  privilege  of  his  own  choice,  of  his"  own  selec- 
tion of  the  members  of  his  (Jabin.t.  The  right  iif  selection 
for  himself  is,  loiwever,  •|u:ili'ied.  JIo  may  iicit,  as  there- 
tofore, enjoy  this  ri^-iit  tlu.. iieleiut  his  term,  l-'or  the  first 
month  he  must  take  tbi-  (J  ihiuet  nf  his  pred>eessor,  how- 
ever opposed  to  hiui  in  cipiuicui  or  dbimxious  to  him  person- 
ally. 'Ihen,  too,  while  the  right  is  given  to  him,  it  can  be 
exercised  but  once.  It  is  a  power  that  does  not  survive, 
but  expires  with  a  single  execution. 

Now,  as  to  the  three  meuibers  of  .Mr.  Johnson's  Cabinet, 
appointed  bj'  his  own  exercise  of  this  iudipeudi-nt  power, 
he  having,  as  to  them,  once  exercised  the  power,  it  is,  as  to 
them,  exhausted.  The  consotiuence  is,  that  these  three 
officers  no  longi-r  remain  subject  to  Ai.<  jib'a-tiire  alone. 
They  are  entitled  to  hold  iu  defiance  of  his  wishes, 
throughout  the  remainder  of  his  term,  because  thev  are 
liis  oivn  Bclccted  officers ;  but  thoy  are  not  untitled  to"hold 


during  the  whole  term  of  his  successor,  but  only  for  a  mo- 
dicum of  that  term,  just  because  they  were  not  selected  by 
that  successor.    So  much  for  these  three. 

Now,  as  to  the  other  four,  as  to  whom  Mr.  Johnson  haa 
not  exercised  his  right  of  choice  even  hv  one  appuintment. 
May  they  hold  during  the  residue  of  his  term  in  deli;inca 
of  bis  wishes?  Do  they  come  within  that  clear  P'lic.v  of 
giving  to  every  President  one  opportunity  at  least  to  ex- 
ercise his  independent  right  of  choice?  Surely  not.  Then, 
if.  as  to  them,  he  has  the  right,  how  can  he  exercise  it,  if, 
as  in  the  case  of  Mr.  Stanton,  the  Cabinet  olV.ccr  holds  on 
after  he  has  been  requested  to  resign?  What  mode  is  left 
to  the  President  to  avail  hiin-elf  of  his  own  independent 
right,  when  such  an  officer  refuses  to  resign?  None  other 
th.an  the  process  of  removal ;  for  ho  cannot  put  the  man  of 
his  choice  t?i  until  he  has  put  the  other  oii/.  Sothattha 
independent  right  of  choice  cannot,  under  such  condition?, 
beexerci-ed  .at  all  without  the  corresponding  right  of  ro» 
moval;  and  the  one  necessarily  implies  the  other. 

We  have  seen  thatthc  tenure  of  office  fixed  by  the7>ror7'.so 
for  Cabinet  officers  applies  onlv  to  those  members  of  Mr. 
Johnson's  Cabinet  appointed  by  himself.  It,  therefore,  does 
not  apply  to  Mr.  Stanton.  If  there  is  any  other  clause  of 
the  act  which  applies  to  Mr.  Stanton,  it  must  he  the  first 
general  clause,  and  if  that  d-'cs  not  apply  to  him,  then  his 
case  does  not  come  within  the  purview  of  the  act  at  all.  hut 
must  be  ruled  by  the  pre-existing  laws,  which  inadi?  him 
subject  at  all  times  to  the  pleasure  of  the  President  and  to 
theexeicise  of  his  independent  power  of  iemov:il.  And  this 
is  precisely  what  is  claimed  by  the  managers.  Thev  main- 
tain, that,  although  the  proviso  does  not  trive  Mr.  Stanton 
a  new  tenure,  vet  the  first  general  clause  dnea.  and  that  he 
is  put  by  that  clause  on  the  same  footing  of  all  other  ci\-il 
officers  who,  at  the  date  of  the  act,  held  bv  the  concurrent 
appointment  of  the  President  and  Senate  bv  no  other 
tenure  than  "during  the  pleasure  of  the  President."  But  all 
the  officers  intended  to  be  embraced  liy  that  first  clau.so, 
who  held  by  that  tenure  befire,  are  declared  to  bidd  by 
a  new  tenure.  Not  one  of  them  can  be  removed  by  tlio 
President  alone.  Wh(!ther  appointed  by  the  President  for 
the  time  hi  ing  or  by  his  predr'cessor,  they  must  remain  in 
defiance  of  the  President  until  removed  bV  tlie  concurrent 
action  of  the  President  and  the  Senate.  In  effect,  so  far  aa 
the  power  of  the  President  is  concerned,  they  may  hold  for 
life.  If  Mr.  Stanton  comes  within  the  protection  of  that 
clause,  if  his  tenure  of  office  is  fixed  by  that  clause,  it  fol- 
lows inevital'lv  that  Mr.  .Johnson  cannot  remore  him.  It 
follows  as  inevitably  tliat  no  succeeding  President  can  re- 
move him.  He  niav  defy  Jlr.  Johnson's  succesanr  as  he 
has  said  to  Mr.  Johnsi.n,  "I  am  compelled  to  denv  your 
right  under  the  Constitution  and  laws  of  the  liii  ted  States, 
without  the  advice  and  consent  of  the  Senate."  If  the 
successor  of  Mr.  .Johnson  should  point  him  to  the  proviso, 
and  at  the  end  of  the  month  require  him  to  leave,  his  an- 
swer, according  to  the  managers,  ^vould  run  thus:— "That 
proviso  did  not  fix  my  tenure  of  oflice.  It  did  not  apply 
to  me,  but  only  to  those  appointed  by  Mr.  .Johnson.  They 
must  go  out  with  the  month;  1  do  no  not.  My  tenure  ia 
fixed  by  the  first  clanee,  and  yon  cannot  get  clear  of  mo 
without  the  advice  and  consent  of  the  Senate." 

Without  concluding,  Mr.  Stanbery  gave  way  to  a  motion 
to  adjourn,  Ue  had  read  only  uineteen  pages  out  of  hfty- 
five. 


PROCEEDINGS  OF  SATURDAY.  MAY  2. 


The  Senate  met  at  noon,  and  the  coart  was  imm&> 
ili:itely  opened  in  dne  form. 

Mr.  STANBERY  resumed  the  floor,  introdncing  the 
coiitinnatice  of  his  remarks  by  thanking  the  Senate 
for  the  coQrtesy  shown  him  in  an  early  adjournment 
last  evening,  and  Baying  he  had  been  greatly  bene- 
fited by  the  couseqneDt  rest,  and  then  expressing  in 
idvance  his  coiifldeiice  in  a  epeedy  acquittal,  pro- 
ceeded with  hfs  argument. 

At  1-15  P.  M.,  Mr.  Stanbery  showing  evident  signs 
of  fatigue,  Senator  Johnson  approached  him  and 
ipparently  made  a  SHsrgestion,  in  reply  to  which  Mr. 
Stanbery  said  it  would  relieve  him  very  much  if  his 
yonng  friend  would  be  permitted  to  read  his  remarks. 

Senator  ANTHONY  said,  in  order  to  relieve  the 
eoansel,  he  would  move  that  the  Senate  adjourn  until 
.Monday. 

Several  Senators— No.  no ! 

In  replr  to  an  inquiry  from  the  Chief  .Justice,  Mr. 
STANBERY  said  he  did  not  ask  it,  and  Mr.  W.  P. 
Pedrick,  formerly  of  the  Attorney-General's  OlUce, 
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and  who  has  as8ist»^d  the  counsel  durine  the  trial, 
then  proceeded  to  read  from  the  printed  speech  in  a 
clear  voice. 

Mr.  Stanbery's  Address. 

ItMa  onlv  in  the  first  article  that  anv  charge  is  made  in 
reference  to  Mr,  Stanton's  removal.    That  article  nowhere 
alleges  that  Mr.  Stanton  has  been  removed  either  in  law  or 
in  fact.    It  does  allege  that  on  the  21st  of  Febniarv  Stanton 
was  "lawfiiUj  entitled  to  hold  said  otfice  of  Secretary  for 
the  Depa' tment  of  War,"  and  that  on  that  day  the  Presi- 
dent "did  unlawfiiUv  and  in  violation  of  the  Constitution 
nnd  lav,-8  of  the  United  States,  issue  an  order  in  writing  for 
tlie  removal  of  Eduin  M.  Stanton  from  the  office  of  Secre- 
tary for  the  Department  of  War."    It  is  the  issuance  of 
this  order  for  a  removal  that  is  made  the  gravamen  of  the 
charge.    It  is  not  followed  bv  any  all- gation  that  it  had 
the  eirect  to  work  a  removal  either  in  law  or  in  fact.    On 
the  contrary,  in  the  verv  next  article  which  is  founded  on 
the  order  to  Thomas,  wliich  purports  to  be  made  after  the 
order  for  the  removal  of  Stanton,  it  is  alleged  that  Stanton 
Btill  held  the  oltice  lawfiilb",  and  that  notwithstanding  the 
order  of  removal  to  Stanton,  and  the  order  to  Thomas  to 
act  as  Secretary,  Stanton  still  held  the  office,  and  no  va- 
cancy was  created  or  existed.    This  is  the  tenor  of  every 
article,  that  Stanton  never  has  been  lemoved,  in  la\v  or  in 
fact;  that  there  never  has  been  an  ouster,  eitlier  in  law  or 
in  fact,  and  that  there  has  been  at  no  time  a  vacancy.  The 
proof  shows  that  Stanton  remains  in  possession,  and  that 
his  oflicial  acts  continue  to  be  recoenized.    Now  if  the 
order  per  se  operated  a  removal  in  law,  it  must  follow 
that  the  order  was  valid  and  in  conformity  with  the  Consti- 
tution and  laws  of  the  United  States,  for  no  order  made  con- 
trary thereto  could  take  effect  in  law.    If  there  was  a  re- 
moval in  law  the  executive  order  which  accomplished  it 
was  a  valid,  not  an  invalid  act.    But  if  tlie  order  did  not 
operate  a  removal  per  se,  and  if  a  removal  in  fact,  though 
not  in  law,   might  be  held   sulticient  to  constitute   an  of- 
fense, and  if   it  were  alleged   and  were  proved  that  under 
the  illegal  order  an  ouster  or  removal  was  effected  by  force 
or  threats,  the   answer  to  be  given   in  this   case  is  conclu- 
eive.    No  ouster— in  fact,  no  actual  or  ph}"Kical  removal— is 
proved  or  so  much  as  charged.    Mr.  Stanton   has  never  to 
this  day  been  put  out  of  actual  possession.    He  remains  in 
posscEeion  as  fully  since  the   order  was  as  before,  and  still 
holds  on.    Now,  we   look  in  vain   through  tliis   Tenure  of 
Office  act  for  any  provision  forbidding  an  attempt  to  cause 
B  removal,  or   making  it  penal  to  issue  an   order  for  such 
purpose.    The  sixth  section  is  the  only  one  on  the  subject 
of  removal,  and  that  provides  "that  every  removal    *    •    » 
made  »    *    *  contrary  to  the  provisions  of  this  act  *    •    » 
ehall  be  deemed,  and  is  hereby  declared,  to  be  a  high  mis- 
demcaiiur,  and  is  made   punishable  by  fine  not  exceeding 
ten  thousand  dollars,  or  imprisonment   not  exceeding  five 
years,  or  both,  at  the  discretion  of  the  court.    No  latitude 
of  construction  can  torture  an  attempt  to  make  a  removal 
into  an  actual  removal,  or  can  turn  an  abortive  effort  to  do 
a  given  thing  into  an  accomplished   fact.    Such  a  latitude 
of  construction  could  not  be  allowed  when  the  rule  ot   con- 
etruction  is  least  restricted,  and  least  of  all  in  a  penal  sta- 
tute where  the  rule  of  construction  is  the  most  restrictive. 
It  seems  a  waste  of   words  to   argue   this   point   further. 
There  is  a  total  failiu'c  of  the  case  upon  the  first  article  on 
this  point,  if  we  had  none  other.  And  yet  this  article  is  the 
head  and  front  of  the  entire  case.    Strike  it  out  and  all 
that  remains  is  "leather  and  prunella."    But,  Senators,  if 
you  should  be  of  opinion  that  the  Tenure  of  Office  act  pro- 
tected Mr.  Stanton,  and  that  the  attempt  to  remove  him 
was  equivalent  to  a  removal,  we  next  maintain— First, 
that  the  President  had  a  right  to  construe  the  law  for 
him.self,  and  if,  in  the  exercise  of  that  ri?ht,  he  committed 
an  error  of  construction,  and  acted  under  that  error,  he  is 
not  to  be   held  responsible.    Second,  if   ho  had  eo  con- 
strued the  law  as  to  be  of  opinion  that  Mr.  Stanton  was 
intended  to  be  protected  by  it  ag.ainst  his  power  of  re- 
moval, and  was  also   of   opinion   that   the  law  in  that  re- 
Epect  was  contrary  to  the  Constitution,  he  is  not  to  be  held 
responsible  if  ho  therein  committed  an  error.    I  proceed  to 
argue  these  points  in  the  order  in  which  thev  have  been 
stated.    First,  then,_i3  the  President  responsible  for  an  offi- 
cial act  done  by  him  under  an  erroneous  construction  of 
an  act  of  Congress?    I  agree  that  isrnorance  or  misconcep- 
tion of  the  law  does  not,  in  general,  excuse  a  party  from 
civil  or  criminal  liability  for  an  act  contrary  to  law.    But 
this  well-establislied   rule   has   exceptions   eriually   well 
establi-lied,  and  the  case  here  falls  within  one  of  the  ex- 
ceptions, and  not  within  the  rule  where  a  law  is  passed 
which   concerns   the    President   and   touches   his  oflicial 
duties,   it  is  not  only   his   right,  but  his  dutv  to  deter- 
mine  for   himself   whd.t  is   the  true  construction  of  the 
law.  and  to  act,  or  refuse  to  act,  according  to  that  deter- 
minatiou,  whatever  it  may  be.    He  is  an  executive  oHicer, 
not  a   mere   ministerial  officer.    He  is  invested  with  a 
discretion,  with  the  right  to  form  a  judgment  and  to  act 
under  his  judgment  so  formed,  however  erroneous.    No 
Buch  distinction  is  allowed   to  a  mini-'terial  officer.    His 
business  is  not  to  construe  the  law,  but  merelv  to  perform 
it,  and  he  acts  at  his  peril  if  he  does  not  do  that  «  hich  is 
commanded  by  reason  of  an  erroneous  construction,  how- 
ever  honestlv  entertained,    Mr.    Stanberv  then   claimed 
that  the  Constitution  clearly  gives  the  President  the  power 
to  construe  laws,  and  argued  at   length  that  .Mr.  .Tohuson 
had  no  right  to  go  to  the  Supreme  Court  to  ascertaiji  w  he- 
ther  the  law  was  constitutional,  nor  was  he  obliged  to  take 
advice  from  his  Cabinet  as  to  what  course  he  s^iould  pur- 
en'e.    Proceeding,  he  saidi-Besides  this  late  authoritative 
exposition,  as  to  the  discretionary  power  of  the  President, 
there   is   abundance   of   other  authority   entitled  to   the 
gravest  consideration,  which   might  bo   adduced  to  the 


same  effect,  and  which  I   propose  to  Introduce  upon  tho 
next  point,    which  I  now  proceed  to  consider,  and  that 
point  IS  that  if  the  President  had  so  construed  this  Tenure 
of  Office  act  as  to  be  satisfied  that  Mr.  Stanton  came  within 
its  provisions,  but  was  also  of  opinion  that  the  law  in  that 
respect   was   contrary  to  the  Constitution,  he  is  not  to  be 
held  responsible  if  therein  he  committed  an  error.    Tho 
case,  in  that  aspect,  stood  thus:— Here  was  an  act  of  Con- 
gress, which,  in  the  construction  given  to  it  by  the  Presi- 
dent, was  for  the  removal  of  Mr.  Stanton  from  the  War  De- 
partment.   The  President,  in  the  exercise  of  his  executive 
functions  and  of  his  duty  to  see  thjit  the  laws  were  faith- 
fully executed,  came  to  the  conclusion  that  in  the  execu- 
tion of  80  much  of  this  executive  duty  as  had  relation  to 
the  administration  of   the  War  Department  it  was  expe- 
dient to  place  it  in  the  hands  of  another  person.    His  re- 
lations with  Mr.  Stanton  were  such  that  he  felt  unwilling 
any  longer  to  be  responsible  for  his  acts  in  the  administra- 
tion of  that  department,  or  to  trust   him  as  one  of  his  con- 
fid'-ntial  advisers.  The  question  at  once  arose  whether  thia 
right  of  lemoval,  denied  to  him  by  this   law,  was  given 
to    him  by  the   Constitution;    or,  to   state   it    in    other 
words,  whether  this  law  was  in  this  respect  in  pursuance 
of  the  Constitution.    Now,  it   appears    that   his   opinion 
upon  this  question  has  been  made  up  deliberately.    When 
this  same  law  was  on  its  passage  and  had   been  presented 
to  him  for  his  approval,  his  opinion   was  formed   that   it 
was  in  violation  of  the  Constitution.    He  refused  to   ap- 
prove it,  and  returned  it  to  Conaress   with   a   message  in 
which  this  opinion  was  distinctly  announced.    It  passed, 
notwithstanding,    by   a  constitutional   majority  in  both 
Houses.    No  one  doubts  that  then,  at  least,  he  had   a  per- 
fect rii'ht  to  exercise  a  discretion,  and  no  one  has  ever  yet 
asserted  that  an  error  in  an  opinion   BO   formed   involved 
him  in  any  liability.    The  exercise   of  that  veto   power 
exhausted  all  his  means  of  resistance  to  what  he  deemed 
an  unconstitutional  act  in  his  legislative  capacity,  and  so 
far  as  the  law  provided  a  rule  of  action    for   others   than 
himsrlf  no  other  means  of  resistance   were   left   to  him. 
But  this  law  was  directly  aimed  at  him  and  tho  exercise 
of  the  executive  power  vested  in  him  by  the  Constitution. 
When,  therefore,  he  came  a  second  time  to  consider  it,  it 
was  in  the  discharge  of  an  executive  duty.    Had  he  then 
no  discretion  of   any  sort?    Was  he    bound   to   act   in  a 
merely  ministerial  capacity?    Having   once   finally  exer- 
cised a  di~creti  ui  in  his  legislative  cap.acity  to  prevent  the 
passage  of  the  law,  was  he  thereby  deprived  of  his  discre- 
tion in  his  executive  capacity,  when  he  was  called  upon  to 
act  under  it?    It  has  been  said  that  a   law   passed  over  a 
President's  veto  hy  a  majority  of  two-thirds,  has  a  greater 
sanction  than  a  law  passed  in  the  ordinary  way  by  a  mere 
majority.    I  know  that  there  are  those  ivho,  whilst  they 
admit     that     as     to    a    law    passed     in     the    ordinary 
mode    by    tho     concurrent     acts   of    the    t.vo    Houses 
and   the     President,     it     may     be    questioned     on   the 
score     of    unconstitutionality,     yet    maintain     that     a 
law   not   passed   by  such     a    concurrence    but    by   the 
separate  action  of  the  two  Hoiises  without  the  concurrence 
of  the  Executive  or  against  his  will,  is  something  superior 
to  ordinary  legislation,  and  takes  the  character  of  a  funda- 
mental or  organic  enactment.  But  this  is  a  modern  heresy 
unsustained  hy  the  slightest  reason  or  authority.    It  is  at 
le.ast  but  a  legi-lative  act.    It  stands  upon  an  equal  footing 
with  other  legislative  acts.    It  cannot  be  put  upon  higher 
ground  or  lower  ground.    No  distinction  is  allowable  be- 
tween the  one  and  the  other.    But  if  it  were,  it  certainly 
would  seem  more  reasonable  that  such  a  law  passed  hy  one 
co-nrdinate  department  would  stand  on  lower  ground  than 
a  law  passed  with  full  concurrence  of  both  dip.artments. 
The  question  then  recurs,  is  the  President  invested  with  a 
discretion  in  his  executive  capacity?    In  the  exercise  of 
that  discretion  mav  he  compare  the  law  w  ith  the  Consti- 
tution, and  if  in  his  opinion  the  law  vests  him  with  a 
power  not  granted  by  tho  Constitution,  or  deprives  him  of 
a  power  which  tho  Constitution  does  not  grant,  may  he  re- 
fuse to  execute  the  power  so  given  or  proceed  to  exercise 
the  power  so  taken  away?    We  have  ah  eady  cited  a  late 
decision  of  the  Suprenib  Court  directly  in  point,  that  pre- 
sented the  direct  f|ucBtion.  whether  as  to  the  reconstruc- 
tion acts  passed  like  this  Tenure  of  Civil  Office  act,  by  a 
vote  of  two-thirds  in  each  House,  tho  President  had,  not- 
withstanding, in  reference  to  those  laws  an  executive  dis- 
cretion?   The  deci.-ion  maintains  that  he  had.    I  proceed 
to  show  that  this  is  no  modern  doctrine.    The  authorities 
which  I  shall  cite  go  beyond  the  necessities  of  this  case. 
Some  of  them  go  to  the  length  of  asserting  that  thi-'  execu- 
tive discretion  survives  even  after  the  passage  of  the  law 
by  the  legislative  department. 

It  h.as  been  construed  by  tho  judicial  department,  and 
in  th.'it  extreme  case  leaves  the  President  at  la-<t  to  act  for 
himself  in  opposition  to  the  express  u  ill  of  both  the  other 
departments.  I  will  first  cite  some  opinions  upim  this  ex- 
treme position.  Mr.  Stanbery  then  quoted  from  Presidents 
Jefferson,  Jackson,  Van  Buren,  from  the  Federalists,  and 
from  a  large  number  of  loyal  authorities  and  decisions  of 
the  Supreme  Court  of  ihe  United  States  to  sustain  his  po- 
sition. (Jontinuing,  he  said;— Quotations  from  opinions 
of  the  Supreme  tJourt  maintaining  that  the  executive 
power  is  in  no  sense  ministerial,  but  strictly  discretionary, 
might  be  multiplied  indefinitely.  And  indeed,  it  is  easy  to 
show,  from  repeated  decisions  of  the  same  Court,  that  the 
heads  of  departments,  except  where  tho  performance  of  a 
specific  act  or  duty  is  required  of  them  by  law,  arc  in  no 
sense  ministeriil  officers,  but  that  they  too  are  clothed 
wijh  a  discretion,  and  protected  from  responsildlity  for 
error  in  the  exercise  of  the  discretion.  Thus:  Decatur  V8 
Paulding.  14  Peters:  Kendall  vs.  Stokes,  3  Howard;  Bra 
shear  vs.  Mason,  6  Howard  ;  in  which  latter  case  tho  Cour 
eay ;— "The  duty  required  of  the  Secretary  by  the  resala 
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tion,  was  to  be  performed  by  him  aa  the  head  of  one  of  tho 
executive  departments  of  the  Governmeut,  in  the  ordinary 
discliargc  of  his  ofticial  duties/tliat  in  general,  such  diitiee, 
■whether  imposed  bj^  act  of  (JonaresB  or  by  resolution,  are 
not  merely  ministerial  duties;  tFiat  the  head  of  an  execu- 
tive department  of  the  Government,  in  the  administration 
of  the  various  and  important  concerns  of  his  oflice.  is  cou- 
tiniiuUv  reciuired  to  exercise  judgment  and  discretion; 
and  that  the  Court  could  not,  by  mandamuK,  act  directly 
npon  the  officer,  to  guide  and  control  his  judgment  and 
discretion  in  matters  committed  to  his  care  in  the  ordinary 
discharge  of  his  ofticial  duties." 

I  will  now  aek  your  attention,  Senators,  to  the  remain- 
ing articles,  and  first,  the  four  conspiracy  artich  s.  These 
allege  that  the  President  unlawfully  conspired  with  Lo- 
renzo Thomas,  and  others  to  the  House  of  Kepresentatives 
nnknown,  on  the  31st  of  February,  18fi8,  tirst,  to  hinder  and 
prevent  Edwin  M.  Stanton,  Secretary  of  War,  from  hold- 
ing the  office  of  Secretary  for  the  Department  of  War, 
■  contrarv  to  the  CJonapiracy  act  of  July  31,  1861.  and  in  vio- 
lation of  the  Constitution  of  the  United  States;  second,  to 
prevent  and  hinder  the  execution  of  the  ''act  regulating 
the  tenure  of  certain  civil  offices,"  and  in  pursuance  of 
this  conspiracy  did  unlan  fully  attempt  to  prevent  Edwin 
M.  Stanton  from  holding  tho  said  office ;  third,  by  force  to 
seize,  take  and  possess  the  property  of  the  United  States 
in  tho  Pepartment  of  War  m  the  custody  and  charge  of 
Edwin  M.  St-mton,  Secretary  thereof,  contrary  to  the  Con- 
Bpiracy  act  of  July  31, 1861,  and  of  the  Tenure  of  Office  act: 
fourth,  with  intent  unlawfully  to  seize,  take  and  po8r:es3 
tho  property  of  the  United  States  in  the  Department  of 
War  in  the  custody  of  Edwin  M.  Stanton,  the  Secretary 
thereof,  with  intent  to  violate  the  "act  regulating  the 
tenure  of  certain  civil  offices."  It  will  be  seen  tliat  these 
four  conspiracy  counts  all  relate  to  the  same  eubiect  mat- 
ter—the War  Oflice,  tho  Secretary  of  the  War  Office  and 
the  public  property  tlierein  situated— and  this  is  all  that  is 
necessary  to  be  said  about  these  articles,  for  not  a  scintilla 
of  proof  has  been  adduced  in  their  support.  The  case 
attempted  to  be  made  out  under  these  conspiracy  arti- 
cles i'y  the  managers  was,  in  the  first  place,  by  the  pro- 
duction of  orders  issued  on  the  21st  of  February.  But 
as  these  of  themselves  did  not  amount  to  evidence  of 
a  conspiracy,  as  they  carried  the  idea  of  no  unlawful 
agreement,  but  simply  stood  upon  the  footing  of  an 
order  given  by  the  President  to  a  subordinate,  the  mana- 
gers, in  order  to  make  some  show  of  a  case,  offered  to  in- 
troduce the  declarations  of  General  Thomas,  made  on  the 
night  of  the  21et  and  on  the  22d  of  February  and  other 
days,  intending  to  sliow  a  purpose  on  his  part  to  obtain 
possession  of  the  department  and  the  property  of  the  de- 
partment by  intimidation  and  force.  Objection  was  made 
at  the  time  to  the  introduction  of  tliese  declarations  with- 
out laying  a  foundation  upon  which  the  I'resident  could 
be  made  liable  by  such  declaration.  Impressed  with  this 
objection,  the  manager  who  opened  the  prosecution,  after 
Bome  consideration,  at  length  answered  an  inquiry  of  a 
Senator  that  he  expected  to  follow  un  tli(>  proof  of  the  de- 
clarations by  proof  connecting  the  President  with  them. 
Upon  tliat  assurance  he  was  allowed  to  give  the  declara- 
tions of  General  Thomas  in  evidence.  But  that  is  the 
last  we  have  heard  of  any  supporting  proof  so  promised. 
Mot  a  scintilla  of  proof  has  been  obtained  from  General 
Thomas  or  from  any  other  quarter,  under  the  conspiracy 
charge,  of  any  authority  given  or  intended  to  bo  given  by 
the  President  to  General  Thomas  to  resort  to  force,  intimi- 
dation or  threats,  in  the  execution  of  the  order  which  the 
President  had  given.  This  is  quite  enough  to  say  with  re- 
gard to  tliese  articles.  Next,  as  to  the  ninth  article,  usu- 
ally known  as  the  Emory  article.  It  had  uo  substance  in 
itself  from  tho  beginning,  and  since  the  testimony  of  Mr. 
\Vellce  remains  without  the  Blightest  foundation.  Next, 
as  to  tho  tenth  article,  relative  to  the  speeches  made  at  tho 
Executive  Mansion,  at  Cleveland  and  at  St.  Louis,  in  the 
months  of  August  and  September,  1866.  It  is  in  the  name 
of  the  peonle  of  the  United  States  that  you.  Senators,  are 
in  this  article  called  upon  to  hold  the  President  of  tho 
United  States  criniinally  responsible,  even  to  the  loss  of 
his  office,  for  speaking,  as  the  article  has  it,  with  a  loud 
voice  to  an  assemblage  of  American  citizens  what  is  called 
scandalous  matter  touching  the  Thirty -ninth  Omgress  of 
the  United  States.  Mr.  Stanbery  held  tliat  the  Thirty- 
ninth  Congress  having  taken  no  notice  of  the  alleged 
Bcandal,  this  Congress  could  not,  and  quoted  from  an  Eng- 
lish case  to  sustain  his  position. 

The  tenth  article,  he  said,  carried  us  back  five  hundred 
years  to  the  days  when  men  were  punished  for  expressing 
their  religious  opinions,  lie  then  continued  as  follows:  — 
Upon  the  formation  of  the  Constitution  of  the  United 
States,  our  fathers  were  not  unmindful  of  w  hat  had  hap- 
pened in  the  past.  They  had  brought  with  them  tin:  tradi- 
tions of  sufi'ering  and  persecution  for  oiiiniun's  sake,  and 
they  deterniini'd  to  lay  here  for  themselves  tlio  founda- 
tions of  civil  liberty,  po  strong  that  they  never  could  bo 
changed.  When  our  Constitution  was  formed  and  was 
presented  to  the  various  States  for  adoption,  the  universal 
objection  made  to  it  was  not  so  much  for  wliat  it  contained 
as  for  what  it  omitted.  It  was  said  wo  find  liere  no  bill  of 
rights;  we  find  hero  no  guarantee  of  cousoience,  of  speich, 
of  the  press.  Tho  answer  was  th:it  the  Constitution  itself 
was.  from  beginning  to  end,  a  bill  of  rights;  that  it  con- 
ferred upon  the  government  only  certiiin  specitied  and  de- 
legatad  powers,  .and  among  these  was  not  to  be  found  any 
gi'ant  of  an  J'  power  over  the  conscience  or  over  free  speech 
or  a  free  press.  The  answer  was  plausible,  but  not  satis- 
factory. The  consequence  was  that  at  the  first  Congreea 
held  under  the  Constitution,  according  to  instrnctions  sent 
from  the  various  State  Conveationa,  ten  amuudmeuta  were 


introduced  and  adopted,  and  first  in  order  among  them  ia 
this  ameudmeut; — 

Article  1.  Congress  shall  make  no  law  respecting  an  esta- 
blishmeutof  religion  or  proliil)iting  the  free  exercise  thereof, 
or  abridging  the  freedom  of  speech  or  of  the  press;  or  the 
right  of  the  peoi>le  peaceably  to  assemble  and  to  petitiou 
the  government  for  a  redress  of  grievances. 

There,  in  that  article,  associated  with  religious  free- 
dom, with  the  fredom  of  the  press,  with  the  gr<-:it  right  of 
popular  assemblaj^e  and  petition  there  we  find  safel"  an- 
chored forever  this  inestimable  right  of  free  spcei-li.  Mark, 
now.  Senators,  tho  prescient  \v  isdom  of  the  jieoplel 
Within  ten  years  after  the  adoption  of  the  Constitutioa 
the  covernment  was  entirely  in  the  hands  of  one  partv. 
All  of  its  departments,  executive,  legislative  and  judi- 
ciary, were  concentrated  in  \\  hat  was  then  c:illed  tlie  Fe- 
deral partv.  But  a  formidable  party  had  begim  to  show 
itself,  headed  by  a  formidable  leader,  a  party  then  called 
the  Republican,  since  known  as  the  Democratic  party. 
Nothing  was  left  to  them  but  free  speech  and  a  free  press. 
All  the  patronage  was  upon  tlio  other  side.  Bat  they 
made  the  most  of  these  great  engines.  So  much,  however, 
had  the  dominant  party  lost  discretion,  confident  in  its 
party  strength,  that,  irritated  to  folly  and  madness  bv  tho 
herce  attacks  made  upon  its  executive,  its  judiciary  and 
its  Houses  of  Congress,  in  an  evil  hour  it  passed  un  act, 
July  M,  1798,  entitled  "An  act  for  the  punishment  of  cer- 
tain crimes  against  the  United  States."  The  seeond  sec- 
tion of  this  act  provides:- "That  if  anv  person  shall  write, 
print,  utter,  publi-li  *  »  *  any  false,  pcandaloiia  and 
malicious  writing  or  writings  against  the  Government  of 
the  United  States,  or  the  President  of  the  United  States, 
with  intent  to  defame  the  said  government,  or  either 
House  of  the  said  Congress,  or  the  said  President,  or  to 
bring  them  or  either  of  thera  into  contempt  or  disre- 
pute, or  to  excite  against  them  or  either  or  any  of 
them  the  hatred  of  the  good  people  of  the  United  States 
*  *  *  such  persons  »  *  »  shall  be  punished  by  a  fine 
not  exceeding  two  thousand  dollars,  and  by  imprison- 
ment not  exceeding  two  3ear8."  No  act  has  ever  been 
passed  by  tho  Congress  of  the  United  States  so  odious 
to  the  people  as  this.  Mi'.  Hamilton,  and  other  great 
Federalists  of  the  day,  attempted  in  vain  to  defend 
it  before  tho  people.  But  the  authors  of  the  law 
and  the  law  itself  went  down  together  before 
the  popular  indignation,  and  this'  act,  which  was  got- 
ten up  by  a  great  and  powerful  party  in  order  to  preserve 
itself  in  power,  became  the  fatal  means  of  driving  that 
party  out  of  power,  followed  by  the  maledictions  of  the 
people.  History  continues  to  teach  us  now  as  heretofore, 
that  "eternal  vigilance  is  the  price  of  liberty."  There  is 
now,  as  there  has  been  in  the  past,  a  constant  tendency  to 
transfer  power  from  the  many  to  the  few.  There  the  dan- 
ger  lies  to  the  permanence  of  our  political  im-titutions, 
and  its  source  is  in  the  Legislative  Department  alone. 
Guard  that  well  and  we  are  safe.  And  to  guard  it  w  ell, 
you  must  guard  the  other  departments  from  its  encroach, 
ments.  Without  the  help  of  the  people  they  cannot  de- 
fend themselves.  This  hist  attempt  manifested  in  tliia 
tenth  article  to  again  bring  into  play  the  fearful  privilege 
of  the  legislative  department,  is  cnly  a  repetition  of  w  hat 
has  happened  from  the  dawn  of  history.  Wherever  that 
has  been  the  governing  clement,  it  has  always  been  jealqua 
of  free  speech  and  a  free  press.  It  has  not  been  bo  with 
the  absolute  monarch.  He  feels  secure  surrounded  by 
physical  power,  sustained  by  armies  and  navies.  Accord- 
ingly, we  find  that  such  a  monster  as  Tiberius  pardoned  a 
poor  wretch  who  had  lampooned  liis  authority  and  ridi- 
culed his  conduct :  while  the  Decemvirs  remorsolcssl.v  put 
to  deatli  a  Roman  satirist  who  was  bold  enough  to  attack 
and  bring  into  contempt  tlieir  authority.  Tho  eleventh 
article  isthe  only  one  that  remains  to  be  considered.  I 
confess  ray  inability  to  make  anything  out  of  that  article. 
And  now.  Senators,  after  this  review  of  tho  articles 
of  impeaclimcut,  we  aro  prepsired  to  form  some  idea 
of  tho  nature  of  this  iinpo;ichmont  itself.  Where 
now  is  tho  mischief?  Where  now  ia  the  injury  to  any 
individual  or  to  any  officer  of  the  government  brought 
about  by  the  action  of  tho  President?  Whether  actuated 
by  good  motives  or  bad,  no  injury  has  followed;  no  public 
interest  has  Buffered  ;  no  officer  has  been  changed,  either 
rightfully  or  wrongfully ;  not  an  item  of  public  property  or 

f)ublic  money  ha"  passed  out  of  the  custody  of  law  or 
las  been  appropriated  to  improper  uses.  To  all  tliit  it  la 
Bald  that  it  is  enough  that  the  law  has  been  violated,  that 
powers  have  been  assumed  by  the  President  not  conferred 
upon  him  bv  the  Constitution  of  tho  United  States.  It  is 
in  the  order"  of  tho  2l8t  of  February,  186S,  that  it  is  claimed 
on  the  part  of  the  managers  that  the  President  usurped  a 
liower  not  granted  by  tho  Constitution.  If  that  proi)0- 
sitioii  could  DO  cstabliahed  the  managers  would  still  be  a 
great  way  off  from  a  conviction  tor  an  impeachable  otTenso. 
Much  more  must  be  made  out  besides  the  actual  violation 
by.the  President  of  the  constitutional  provisions;  first  of  all, 
the  criminal  intent  to  violote;  and  secondly,  the  existence 
of  an  act  of  Congress  providing  that  such  violations  with 
criminal  intent  should  amount  to  a  high  crime  and  misde- 
meanor. 

Hut  I  hasten  to  meet  the  managers  npon  tho  main  propo- 
sition, and  I  maintain  with  confidence  that  the  order 
issued  on  the  21st  of  February,  1868,  for  tho  removal  of  Mr. 
Stanton  was  issued  by  the  President  in  the  exerei^o  of  an 
undoubted  Power  vested  in  him  by  the  Constitution  of  the 
United  States.  No  exi-eutive  order  issued  by  any  Presi- 
dent,  from  tho  time  of  Washington  down  to  the  present, 
comes  to  us  with  a  greater  sanction,  or  higher  autliority, 
or  stronger  indorsements  than  this  order.  If  this  order  is 
iudecd,  as  itia  claimed,  a  uaurpationof  power  not  granted 
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by  the  Constitution,  then  Washineton  was  a  iisnrrer  in 
every  month  of  his  administratien,  and  after  him  every 
rrenidont  that  ever  occupied  that  high  office  from  his  day 
to  that  of  the  present  incumbent,  for  everyone  of  them  has 
exercised,  without  doubt  and  without  question,  thia  execu- 
tive power  of  removal  from  office.  So  far  as  this  question 
BtandH  upon  authority,  it  may  be  said  to  have  been  more 
thoroughly  and  satit^factorily  settled  than  any  one  that 
has  at  any  time  agitated  the  country ;  (settled  firi-t  in  1789 
bv  the  ver3-  men  who  framed  the  Constitution  it.=elf ;  then 
after  the  lapse  and  acquiescence  of  some  forty  years 
JDrought  again  and  again  into  question  in  1826,  in  1850  and 
in  1835.  But  in  the  worst  partv  times  it  was  never  changed 
by  the  Legislature,  but  left  as  it  was  until  the  2d  of  March, 
1867,  when,  after  the  lapse  of  almost  eighty  years,  a  new 
rule  was  attempted  to  be  estiblishcd  whicli  proposes  to 
reverse  the  whole  past.  Mr.  Stanbery  argued  that 
although  the  Constitution  was  silent  about  the  power  of 
removals,  it  plainly  implied  that  power.  The  purpose  of 
making  appointments  subject  to  the  advice  and  con-ent  of 
the  Senate  was  to  prevent  corruption  and  favc.ritsm,  but 
not  to  give  the  Senate  power  to  control  the  Ex'ecutive. 
C'"'ntinning,  he  said: -I  stand,  then.  Senators,  ou  the  con- 
etitutional  pouer  of  the  President  to  remove  Mr.  Stanton 
from  othce.  If  he  did  in  fact  possess  that  power,  what 
becomes  of  the  Tenure  of  Ollice  act  or  anything  else  in 
the  way  of  legislation  ?  If  it  is  a  constitutional  power 
which  he  po-fesses,  how  can  it  be  taken  away  by  any 
mode  short  of  a  constitutiLinnl  amendment?  Then, 
too,  if  he  deems  it  his  constiiutioual  power,  how  can 
you  punish  him  for  following  in  good  faith  that  oath 
which  he  has  been  compelled  to  take,  that  he  "will 
preserve,  protect  and  d'jfo;id  the  Constitution  of  the 
United  States."  Look,  S^'uators,  at  what  has  hap- 
pened since  the  beginning  of  this  trial.  During  the  pro- 
gress of  the  case,  on  March  .'31,  1863,  a  questi'm  arose 
in  which  the  Senate  as  an  [nipe.achment  Court  were 
equally  divided.  Thereupon  the  Chief  Justice  decided  the 
question  in  the  afTirmative  bj'  his  casting  vote.  I  make 
now  the  following  extract  from  the  minutes  of  the  next 
day,  April  1.  Mr.  Stanbery  then  quoted  from  tlie  proceed- 
ings relative  to  Mr,  Sumner's  resolution  declaring  that  the 
Chief  Justice  had  no  authority  to  vote,  and  continued;— 
How  near.  Mr.  Chief  Justice,  did  you  come  to  the  commis- 
Eion  of  an  impeachable  offense,  according  to  this  modern 
doctrine  announced  here  by  the  managers'/  But  it  is  said 
on  belialf  of  the  managers,  that  although  each  department 
may  have  a  right  to  construe  the  Constitution  for  itsrlf  in 
the  m.atter  of  its  own  action,  that  being  so  the  legislative 
depirtmcnt  may  carry  out  its  own  opinions  of  the  Consti- 
tution to  their  final  results,  even  if  thereby  they  totally 
absorb  every  power  of  the  E.xecutive  department.  They 
are  the  sole  judges  of  their  own  powers  when  called  upon 
to  act.  and  must  decide  for  themselves.  But  if  they  have 
this  ultimate  power  of  decision,  so  also  has  the  E.xecutive; 
and  if  they  have  a  right  to  enforce  their  cuiatruction 
against  the  Executive,  so  also  has  the  Executive  a  right  to 
enforce  its  construction  against  theirs.  It  was  to  meet 
that  verj-  contingency,  it  was  to  save  us  from  such  fatal 
conBequences,  that  the  wi-dom  of  our  forefathers  intro- 
duced the  Judicial  Department  a?  the  final  arbiter  of  all 
Bucli  questions.  That  failing,  there  is  but  one  alternative 
— an  actual  collision  or  a  resort  to  tlie  people  themselves. 
This  last  is  the  great  conservative  element  in  our  govern- 
ment. When  this  fails  us  all  is  gone.  When  the  voice  of 
the  people  ceases  to  be  appealed  to,  or,  being  appealed  to, 
ceases  to  be  listened  to,  then  faction  and  party  will  have 
accomplished  their  perfect  work,  and  this  frame  of 
government  will,  like  a  worthless  thing,  be  cast 
away.  Mr.  Stanbery  declared  that  nothing  was 
plainer  than  that  it  was  the  duty  of  the  President  to  resist 
all  encroachments  on  the  Constitution.  Continuing,  he  said : 
— And  now,  Senators,  I  ask  your  close  attention  to  what 
seems  to  mo  a  most  singular  characteristic  of  this  case. 
How  does  it  happen  that  for  the  first  time  in  the  hist0'\y  of 
our  country  the  President  of  the  United  States  has  been 
Buddenly  subjected  to  such  punitive  legislation  as  that 
which  was  passed  on  the  2d  of  March,  1867?  Laws  were 
passed  on  that  day  purporting  to  change  the  order  of  Exe- 
cutive .action.  Such  laws  have  not  been  uncommon,  either 
in  our  national  or  State  Legislatures.  It  has  often  h.ap- 
pened  that  the  legislative  department  has  made  changes  in 
the  manner  of  administration  of  the  executive  department, 
oftentimes  imposing  duties  never  imposed  before;  often- 
times prescribing  action  in  the  most  direct  and  explicit 
terms ;  but  where  before  has  legislation  of  this  sort  been 
found  attended  with  such  pains  and  penalties  as  we  find 
here?  Now  observe,  Senators,  that  neither  in  the  primi- 
tive clauses  of  the  second  section  of  that  Military  Appro- 
priation act,  nor  in  the  sixth  sectim  of  that  Tenure  of 
Office  act,  is  the  President  of  the  United  States  so  much  as 
mentioned.  Whoever  drew  these  acts  slirunk  from  re- 
ferring to  the  office  by  name.  It  is  under  the  general  de- 
scription of  "person"  or  "civil  officer"  that  he  is  made 
liable  to  fine  and  imprisonment  for  failing  to  carry  out  the 
new  provisions  of  the  law.  But  there  is  no  question  that  it 
is  the  President,  and  the  President  alone,  that  is  meant. 
The  law  was  made  for  him.  He  is  left  no  choice,  no 
chance  of  appeal  to  the  courts,  no  mode  of  testing  the 
validity  of  the  now  law.  In  these  pregnant  words  the 
whole  "matter  is  settled.  There  is,  first  of  all,  an  enumera- 
tion of  what  crimes  are  in  the  contemplation  of  the  Consti- 
tution—treason  and  bribery;  and  they  are  the  highest  of 
official  crimes  that  can  be  committed.  If  the  Constitu- 
tion had  stopped  there,  no  doubt  could  exist.  Would 
anything  short  of  treason  have  sulhced  for  an  article 
of  impeachment— anything  even  amounting  to  mispri- 
son of  treason  or  even  that  modern  crime  in  Engli-h 
law,  treason  felony?     Could   any  case   have  been  made 


against  the  President  under  an  article  alleging  treason, 
short  of  actual  levying  of  war  or  giving  aid  and  comfort  to 
the  enemies  of  the  United  States?  Then  as  to  bribery, 
would  anything  short  of  actual  bribery  have  suMiced? 
Would  an  attempt  to  bribe— an  act  almost  equal  to  bri- 
bery, yet  just  short  of  it?  Certainly  not.  Thev  are  crimes 
and  misdemeanors,  save  Mr.  Burke,  not  of  form,  but  of 
essence.  Vou  cannot  call  that  a  high  crime  and  misdo- 
nieaner  which,  in  the  nature  of  things,  is  not.  There  is  no 
room  for  cunning  manufacture  here.  Jtf  a  legislative  act 
should  undertake  to  declare  that  the  commoDc-t  assault 
and  battery  should  be  a  high  crime  and  misdemeanor 
under  the  (Jonstitution,  that  would  not  change  its  essence 
or  make  it  the  high  offense  which  the  Constitution  re- 
quires. Look  through  all  the  correlative  provisions  of  the 
Conatitiiti'^n on  the  subject,  as  to  trial,  conviction,  judg- 
ment and  punishment,  as  to  pardons,  and  last  of  all,  to 
that  provision  that,  "the  trial  of  all  crimes,  except  iu eases 
of  impeacliment,  shall  be  by  jury,"  and  that  other  pro- 
vision, that  after  conviction  on  impeachment,  "the  party 
convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment  and  punishment  according  to  law." 
If  3-ou  arc  not  3-et  satislied,  examine  the  proceedings  of 
the  convention  tliat  framed  this  article,  and  see  how  studi- 
ously thej-  rejected  all  impeachment  for  misbehavior  in 
office,  and  how  steadily  they  adhered  to  the  requisition 
that  nothing  but  a  high  crime  and  misdemeanor  should 
suffice.  Mr.  Stanbery  then  referred  to  the  promise  of  the 
manai-ers  that  they  would  show  that  the  President  had 
ni.ade  no  attempt  to  carry  the  Tenure  of  Ofiice  law  before 
the  courts,  and  said:— Senators,  where  has  this  been 
shown  on  the  part  of  the  managers?  Where  is  there 
even  a  feeble  attempt  to  show  it?  But  look  now  to  tho 
proof  on  the  part  of  the  President.  Cabined,  cribbed  .and 
conhncd  as  we  have  been  by  the  rulings  of  the  Senate 
upon  this  question,  yet  what  appears?  From  first  to  last 
the  great  fact  forces  itself  upon  our  attention  thaHhis  was 
no  subterfuge  of  the  President,  no  afterthought  to  escaijo 
the  consequences  of  an  act,  but,  on  the  contrary,  that  thia 
wholesome  and  lawful  purpose  of  a  resort  to  the  proper 
tribunal  to  settle  the  difficult}-  between  Congress  and  him- 
self was  in  the  mind  of  the  I 'resident  from  the  very  begin- 
ning. They  proved  it  b_y  his  own  declarations,  introduced 
by  themselves  in  his  letter  to  General  Grant,  dated  Febru- 
ary 10,  1868,  which  may  be  found  on  page  234  of  the  printed 
record.  One  extract  from  that  letter  will  Butfice.  Tho 
President  says:- "Vou  knew  the  President  was  unwilling 
to  trust  the  ollice  with  any  one  who  would  not.  by  holding 
it,  compel  Mr.  Stanton  to  resort  to  the  courts.  You  per- 
fectly understood  that  in  this  interview,  some  time  after 
j-ou  accepted  the  office,  the  President,  not  content  with 
your  silence,  desired  an  expression  of  your  views,  and  yoa 
answered  him  that  Mr.  Stanton  would  have  to  appeal  to 
the  courts." 

If  this  is  not  enough.  Senators,  remember  the  testimony 
of  General  Thoinae,  of  General  Sherman,  of  Mr.  Cox,  of 
Mr.  Merrick,  and  see  throughout  the  purpose  of  the  Presi- 
dent,  declared  at  all  times,  from  first  to  last,  to  bring  this 
question  to  judicial  arbitrament  After  all  this,  what  a 
shocking  perversion  of  testimony  it  is  to  pronounce  it  an 
afterthought  or  a  subterfuge.  And  after  the  proof  of  what 
took  place  on  the  trial  of  Thomas,  how  can  the  managers 
be  bold  enough  to  say  that  thuj'  will  "show  you  th.at  ho 
has  taken  no  step  to  submit  the  matter  to  any  court,  al- 
though more  than  a  year  has  elapsed  since  the  passage  of 
the  act."  Senators,  it  was  not  at  all  necessary  for  the  de- 
fense of  the  President  that,  in  the  exercise  of  that  discre- 
tion winch  the  law  allows  to  him,  he  should  be  put  to 
Erove  that  his  intentions  were  all  right.  He  has  gone  far 
eyond  the  necessities  of  his  case.  Never  were  good  in- 
tentions and  honest  motives  more  thoroughly  proved  than 
they  have  been  proved  in  this  case.  I  repeat  it,  that  if 
everything  else  were  made  out  against  him,  this  great  ex- 
culpatory fact  must  .absolve  him  from  all  criminal  liability. 
And  now.  Senators,  I  have  done  with  the  law  and  the  facts 
of  the  case.  There  remains  for  me,  however,  a  duty  yet 
to  be  performed— one  of  solemn  and  important  obligation— 
a  duty  to  my  client,  to  my  former  chief.to  my  friend.  There 
mav  be  those  among  you.  Senators,  who  cannot  find  acaso 
of  guilt  against  the  President.  There  may  be  tiiose  among 
j-ou  who,  not  satisfied  that  a  case  for  impe.achmeht  hi>> 
vet  arisen,  are  fearful  of  the  consequences  of  an  acquittal. 
Vou  mav  entertain  vague  apprehensions  that,  flushed  with 
the  success  of  acquittal,  the  Presideut  will  proceed  to  acts 
of  violence  and  revolution.  Senators,  j-ou  do  not  know  or 
understand  the  man.  I  cannot  say  that  you  wilfully  mi.'s- 
understand  him ;  for  I,  too,  though  never  an  extreme  party 
man,  have  felt  more  than  once,  in  the  heat  of  party  con- 
flicts, the  same  bitter  and  uncompromising  spirit  that  may 
now  animate  you.  The  time  has  been  when  1  looked  upon 
General  tJackson  as  the  most  dangerous  of  tyrants.  Tho 
time  has  been  when,  day  after  day,  I  expected  to  sec  him 
inaugurate  a  revolution  ;  and  yet.  after  his  administration 
was  crowned  with  success  and  sustained  by  the  people,  I 
have  lived  to  see  him  gracefuUv  surrender  his  great  powers 
to  the  hands  that  conferred  them,  and  under  the  soltcninK 
inlluences  of  time,  came  to  regard  him,  not  aa  a  tyrant, 
but  as  one  of  the  most  honest  and  patriotic  of  men. 

Now  listen  for  a  moment  to  one  who,  perhaps,  under- 
stands Andrew  .Johnsou  better  than  most  of  you,  for  hi* 
opportunities  have  been  greater.  Wlien  nearly  two  years 
ago  he  called  me  from  the  pursuits  of  a  prolession»|  life  to 
take  a  seat  in  his  Cabinet,  I  answered  the  call  under  a  sense 
of  public  duty.  I  came  here  almost  a  stranger  to  him  and 
to  every  member  of  his  (Jabinet,  except  .Mr.  Stanton.  Wo 
had  been  friends  for  many  .years.  Senators,  need  I  tell 
you  that  all  my  tendencies  are  coU'^erv  ative?  You,  Mr. 
Chief  Justice,  who  have  known  me  fir  the  third  of  a  cen- 
tury, can  boar  rao  witness.    La\y,  not  anus,  is  my  prof©*- 
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Bion.  From  the  moment  that  1  was  houorcd  with  a  seat  I 
In  the  Cabinet  of  Mr.  Johnson  not  a  ati-p  was  taken  that 
did  not  come  under  niv  observation,  not  a  word  was  eaid 
that  estaptd  luv  attention.  I  regarded  hira  closely  in  la-  i 
binet  aud  in  still  ni'ire  private  and  confidential  conversa- 
tion:  1  eau- him  often  tempted  with  bad  advice;  I  knew 
that  evil  counsrllorB  were  more  than  once  around  him  ;  1 
observed  him  with  the  most  intenfe  anxiety,  but  never  in 
word,  in  deed,  in  thought,  in  action,  did  I  discover  in  tliat 
man  auvthuig  but  loyalty  to  the  Constitution  and  the 
Jaws.  He  stood  tirra  as  a  rock  against  all  temptation  to 
abuse  his  own  powers  or  to  exercise  those  which  u  ere  not 
conferred  upon  him.  Steadtact  and  self-reliant  in  the 
midst  of  dirticulties,  when  dangers  threatened,  when  temp- 
tations were  strong,  he  looked  only  to  the  Constitution  of 
his  country  and  to  the  people.  Vce,  Senators.  I  have 
Been  that  man  tried  as  tew  have  been  tried.  I 
have  seen  his  confidence  abused.  I  have  seen  him 
endure  dav  after  day  provocation  such  as  few  men 
have  ever"  been  called  upon  to  meet.  No  man  could 
have  n.et  them  with  more  sublime  patience.  Sooner 
or  later,  however,  I  knew  the  explosion  must 
come.  And  when  it  did  come  my  only  wonder  was  that  it 
had  been  so  long  delayed.  Yes,  Senators,  with  all  his 
faults,  the  President  has  been  more  sinned  against  than 
Binning.  Fear  not.  then,  to  acquit  him.  The  Constitution 
of  the  countrv  is  safe  in  his  hands  from  violence,  as  it  was 
In  the  hands  of  Washington.  But  if,  Senators,  you  con- 
demn him,  if  you  strip  him  of  the  robes  of  olhce,  if  you  de- 
grade him  to  the  utmost  stretch  of  your  power,  mark  the 
prophesy;  The  strong  arm  of  thepeofile  will  be  about  him. 
Tliey  win  find  a  way  to  raise  hira  from  any  depths  to  which 
you  maj'  consign  him,  and  we  shall  live  to  see  him  re- 
Seemed  and  to  hear  the  majestic  voice  of  the  peoiile:-- 
•"VVell  done,  faithful  servant,  you  shall  have  your  reward!" 
But  if.  Senators,  as  I  cannot  believe,  but  as  has  been  boldly 
said  with  almost  othcial  sanction,  your  votes  have  been 
onuvassed  and  the  doom  of  the  President  is  sealed,  then  let 
that  judgment  not  be  pronounced  in  this  Senate  chamber ; 
not  here,  where  our  Caniillus  in  the  hour  of  greatest  peril, 
giugle-handed,  met  and  battled  the  enemies  of  the  Repub- 
lic; not  here,  where  he  stood  faithful  among  the  faithless: 
not  here,  where  he  fought  the  good  fight  for  the  L  niun  and 
theCon>titution;  not  in  this  Chamber,  whose  walls  echo 
with  that  clarion  voice  that  in  the  days  of  our  greatest 
danger  carried  hope  and  comfort  to  many  a  desponding 
heart,  strung  as  an  army  with  banners.  No,  not  here. 
Seek  out  rather  the  darkest  and  ghiomiief  chamber  in  the 
subterranean  recesses  of  this  Capi  ol,  where  the  cheerful 
light  of  day  never  enters.  There  erect  the  altar  and  immo- 
late the  victim. 

At  quarter  to  three  P.  M.  Mr.  Stanbery  resumed  the  floor 
himself,  and  concluded  hia  address  at   tea  minutcB  past 
three  o'clock. 
The  court  then,  on  motion  of  Senator  HOWARD,  ad- 
ourned  until  Monday  next. 


PROCEEDINGS  OF  MONDflY,  MAY  4. 

A  large  audience  wae  early  assembled  this  mornine 
to  hear  the  cloBine  agrnmentfi  of  Mr.  Manager  Bing- 
ham. No  business  was  attempted  to  be  done,  and  by 
direction  of  the  Chief  Justice  the  argument  imme- 
diately began. 

Judge  Bingham's  Argument. 

Mr.  BINCiHAM  said:— Mr.  President  and  Senators:— 
I  protest,  gentleman,  that  in  no  mere  partisan  sj^irif,  in  no 
epirit  of  resentment,  or  prejudice,  do  I  couie  to  the  argu- 
ment of  this  great  issue.  A  Representative  of  the  people, 
upon  the  obligation  of  my  oath  by  order  of  the  people's 
licpresentatives,  in  the  name  cf  the  people,  and  for  tin-  de- 
fense of  their  Constitufiou  and  laws,  this  day  speaking,  I 
pray  you.  Senators,  to  hear  mo  for  my  cause.  But  yester- 
day, the  Eupicmacj-  of  the  Constitution  and  laws  was  chal- 
lenged by  armed  Kebcllion  ;  todav  the  supremacy  of  the 
(.Aiuatitutioii  and  laws  is  challenged  by  Executive  usurpa- 
tiun,  and  this  attempted  to  be  defended  in  the  Senate  of 
the  I'nited  States. 

I'or  tour  years  millions  of  men  disputed  by  arms  the  su- 
premacy of  American  law  and  American  soil.  Happily  fur 
or.r  common  country,  on  the  9th  day  of  April,  iu  the  year 
of  our  Lord  18tio.  the  broken  battalions  of  trea8(m.  the 
armed  resistance  to  law,  surrendered  to  the  victorious 
lesions  of  this  country.  On  that  day,  Seuaforfl.  not  with- 
out sacrifice,  not  without  suffering,  hot  without  martyr- 
dom, the  laws  were  viudicated.  On  that  day,  word  went 
all  over  our  sorrow-stricken  land  and  to  every  nafiinalit.v, 
that  the  republic,  the  last  refuge  of  constitutional  liberty, 
the  last  saiictuary  of  inviolable  justice,  was  saved,  forever 
paved  by  the  sacrifice,  the  virtue  and  the  valor  ot  its  chil- 
dren. 

On  the  14th  day  of  April,  1865,  here  in  the  Capital  amidst 
tie  jov  and  gladness  ot  the  people  fell  Abraham  Lincoln, 
by  an  ass.assiii's  hand.  A  President  of  the  tniied  States 
fl  in,  not  for  his  crimes  but  for  his  virtues,  and  especially 
tor  hia  fidelity  to  duty,  that  highest  word  re^«Bled  by  God 


to  man.  Bv  the  death  of  Abraham  Lincoln  Andrew  John- 
son, then  Vice  Pre.-ideut  of  the  United  States,  became 
President.  Lpon  taking  the  prescribed  oath,  f:athfi;lly  to 
execute  the  oliice  of  President,  and  preserve,  protect,  and 
defend  the  Constitution  of  the  United  States,  the  great 
people,  bowing  «ith  uncoveredjieads  in  the  pre-ence  of 
that  strange  grief  and  sorrow  which  came  up  .u  them, 
forgot  for  the  moment  the  disgraceful  part  -v  hich  Andrew 
Johnson  had  played  upon  this  tribune  of  the  Se}i:'.te,  on 
the  4th  dav  of  March,  1865,  and  accepted  his  oath  a?  suc- 
cessor of  Abraham  Lincoln,  his  athrmatiou  and  :'.ssurance 
that  lie  would  take  care  that  the  laws  be  faithfully  exe- 
cuted. .  .       .    ^ 

It  is.  Senators,  with  the  people,  an  intuitive  judgment, 
the  highest  conviction  of  the  human  intellect,  that  the 
oath,  faithfully,  to  execute  the  office  of  President,  and  pre- 
serve, protect  "and  defend  the  Consfitutii>n  of  the  I  uited 
States,  means,  and  must  forever  mean,  w  hile  the  Consti- 
tution remains  as  it  is,  that  the  President  will  himself  obey 
and  compel  others,  bv  the  whole  power  ot  tlie  people,  to 
obey  the  laws  which  shall  be  enacted  by  the  people, 
through  their  Reiuesenfatives  in  Congress,  until  the  samo 
shall  have  been  dulv  repealed  by  the  law-making  power- 
shall  have  been  actuallv  reversed  bv  the  Supreme  (Joiirt 
of  the  United  States  within  the  limitations  and  restric- 
tions of  the  Constitution  itself.  For  these  purposes  and  of 
this  argument.  Senators,  we  must  accept  this  as  the  gene- 
ral judgment  of  the  people  of  this  country.  -Vssumedly,  it 
is  the  pride  of  every  American,  that  no  man  is  above  fho 
laws  and  no  man  beneath  them.  That  the  President  him- 
self is  as  much  the  subject  of  law  as  the  Inunblest  citizen 
in  the  remotest  frontier  of  vour  ever  advancing  civilization, 
1  need  not  say  in  this  p'resence,  surrounded  by  the  re- 
presentatives of  the  people,  that  among  the  American 
people  there  is  no  sovereign  save  God,  eicept  the  laws 
enacted  bv  themselves,  obligatory  alike  upon  each  and  all, 
ofiicial  and  unofficial,  the  obligation  of  which  ceases  only 
with  their  repeal,  or  their  actual  reversal  in  the  mode  pre- 
scribed by  the  people  themselves.  This,  Senators,  and 
I  am  almcjst  fearful  that  I  m.ay  offend  in  saying  it,  but 
this  is  one  of  the  traditions  of  the  Kepublic,  and  is  under- 
stood from  the  Atlantic  to  the  Pacific  shore  by  the  five 
and  thirty  millions  of  people  who  dwell  between  ttiose 
shores,  and  hold  in  their  hands  to-day  the  greatest  trust 
ever  committed,  ia  the  providence  of  God,  to  any  political 
societv.  I  feel  myself  justified,  entirely  justified,  in  saying 
that  it  rests  not  simplv  upon  the  traditions  of  the  people, 
but  is  embodied  in  their  written  records  from  the  day 
when  the  fiery  strife  began  on  the  field  of  Lexington  to 
this  hour.  . 

It  is  not  declared  in  that  immortal  Declaration  wliicn 
will  live  as  long  as  our  language  lives,  as  one  of  the  causes 
of  tlie  move  against  the  King  of  tireat  Britain,  tliat  he  had 
permitted  the  governors  of  these  colonies  to  w  ithhuld  the 
execution  of  the  laws  of  the  land  until  they  should  have 
received  his  assent,  and  that  they  should  be  suspended. 
Furthermore,  I  use  the  words  of  the  1  >eclaration,  which, 
like  the  words  of  Luther,  were  half  battles ;  they  should  bo 
suspended  imtil  they  had  received  his  assent,  and  that  was 
the  first  voice  of  those  immortal  men  with  whom  God 
walked  through  the  night  and  stcjrm  and  darkness  of  the 
Revolution,'  and  whom  he  taught  to  lay  here  to  the  going 
down  of  the  sun,  the  foundation  of  those  institutions  of 
civil  and  religious  liberty  which  have  since  become  the 
hope  of  the  world.  I  quote  that  written  record  further. 
Still  asking  pardon  of  the  Senate,  praying  them  to  re- 
member that  1  apeak  this  day  not  siuipiy  lu  the  presence 
of  Senators,  but  in  the  presence  of  an  expectant  and  wait- 
ing people,  who  have  coiniuissioued  you  to  discharge  thii 
high  trust  and  who  have  committed  to  you.  Senators,  the 
issues  of  life  and  diath  to  this  republic.  I  refer  you  to  the 
words  of  Washington,  first  of  Americans  and  foremost  of 
men,  who  declared  that  the  CMUstitution,  «hich  at  all 
times  exists,  nuless  changed  by  the  act  of  the  whole  peo- 
ple, "is  sacredly  obligatory  upon  all."  1  refer  next  to  a 
higher  authority,  w  hich  is  the  expression  of  the  collective 
powers  and  w  ill  of  the  whole  people  of  the  United  States, 
lu  "  hich  it  is  asserted  that  this  Consfitiition,  and  the  laws 
made  in  pirsuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made  bv  the  authority  of  the  United  States,  shall 
be  tlie  Bupreine'law  of  the  land,  and  the  judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  Constitution 
or  laws  el  anv  State  to  the  coutiary  notwithstaudiup. 

Th:it  i"  the  »  ilemu  di.claratiun  of  the  C..nstitu!ion  itself, 
and  pending  this  trial,  without  a  parallel  iu  the  histury  of 
nations,  it  should  be  written  ui'on  these  walls  and  con- 
sidered not  siniplv  by  the  Senators,  but  by  that  portion  of 
the  people  who  look  down  from  these  galleries  upon  this 
grave  pioceedine.  The  tjunstitution  and  the  laws  passed 
in  pursuance  thereof  shall  be  the  supreme  law  of  the 
laud,  ;'nvtliiug  in  the  Constitution  or  laws  of  any  State  to 
the  contrary  mt"  ithsf:in'.ling.  Ho^v  are  these  proposi- 
tions, so  plain  and  simiile  that  the  «  ayfaritig  man,  though 
a  f.ol,  could  not  err  tliereiu,  met  by  the  retained  CnuuseU 
who  apiM-ar  for  hire  to  defend  this  trcas.ju  and  this  be- 
trtiyal  of  trust  of  an  outraged  people.  1  he  proposition  ia 
met  bv  stating  to  the  Senate  with  an  audacity  that  has 
scarcelv  a  parallel  in  judicial  proceedings,  that  every 
othcial  may  challenge  at  his  pleasure  the  supreme  buy  of 
the  land,  and  especially  that  the  President  of  the  United 
States  charged  bvliiB  ..ath,  charged  bv  the  express  letter  of 
the  Constitution,  shall  take  care  that  the  laws  be  faitbtullr 
executed,  is  nevertheless  invested  with  the  I'ower  to  i.u'iT- 
pret  the  Constitution  for  himself,  and  ditermiue  judicially. 
Senators,  I  use  the  words  used  by  the  li-anied  geutlem.aa 
who  opened  the  case  for  the  accused,  and  '•detenniiie  judi- 
cially whether  the  laws  declared  by  the  l.onstituiioii  to 
be  supreme,  or  arc  not  null  and  void  because,  they  do  not 
happen  to  accord  \\  iih  bis  judgmeut."   That  u  the  defense 
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which  is  presented  here  before  the  Senate  of  the  United 
States,  upon  which  they  are  asked  to  declare  that  the 
Executive  is  clothed  with  powers  judicial.  I  repeat  tlieir 
own  words,  and  1  desire  that  it  may  be  twined  into  the 
brain  of  the  Senators  when  they  come  to  deliberate  upon 
this  question,  that  the  President  may  judicially  construe 
the  Constitution  for  himself,  and  judicially  determine 
enallv  for  himself,  whether  the  laws  which,  by  your  Con- 
Btitution  are  declared  to  be  such,  are  not  after  all  null  and 
void,  of  no  effect,  and  not  to  be  executed  because  it  is 
not  his  pleasure.  ^  ,  ^    ^  ,  .         i,^^ 

Wlien  his  highness,  Andrew  Johnson,  first  king  of  the 
people  of  the  Lulled  States,  in  imitation  of  George  III.  at- 
tempts to  suspend  their  execution,  he  onglit  to  remember 
that  it  was  said  by  those  who  set  the  Revolution  in  mo- 
tion, and  who  contributed  to  the  organization  of  this  go- 
vernment, that  Caesar  had  his  Brutus;  that  Charles  I  had 
his  Cromwell,  and  he  would  do  well  to  profit  by  that  ex- 
ample. 

Nev^theless,  the  position  Is  assumed  m  the  presence  of 
the  Senate,  in  the  presence  of  the  people  of  the  Lnited 
States,  and  in  the  presence  of  the  civilized  world,  that  the 
President  of  the  United  States  is  invested  with  the  ju- 
dicial power  of  determining  the  force  and  effect  of 
the  Constitution,  the  force  of  his  obligation  under  it, 
and  the  force  and  effect  of  every  law  passed  by 
the  Congress  of  the  United  States.  Senators,  if 
the  President  may  declare  an  act  unconstitu- 
tional without  danger  to  his  ollicial  position, 
I  respectfully  submit  that  the  Constitution  which  we 
have  been  taught  }o  revere  as  the  sacred  charter  of  our 
liberties  is  at  last  a  Constitution  of  anarchy,  and  not  a 
Constitution  of  order;  a  Constitution  which  authorizes  the 
Violation  of  law,  and  of  the  Constitution  which  enjoins 
obedience  to  law ;  and  I  further  respectfully  submit  to  you, 
Senators,  that  when  you  shall  have  established  any  such 
rule  by  your  solemn  judgment  which  you  will  pronounce 
at  the  close  of  these  proceedings,  it  needs  no  prophet  of  the 
living  God  to  foresee  that  you  will  have  proved  yourselves 
the  architects  of  your  country's  ruin;  that  you  will  have 
transformed  this  land  of  law  and  order,  of  light  and  know- 
ledge,  into  a  land  of  darkness,  the  very  light  whereof  will 
be  darkness ;  into  a  land  where  "  night  aud  chaos,  the  an- 
cestors of  nature,  will  hold  eternal  anarchy  amid  the  noise 
of  endless  war." 

Gentlemen,  they  may  glaze  them  over  as  they  may,  they 
may  excuse  with  specious  pretexts  and  arguments,  as 
they  mav,  the  acts  of  this  guilty  President,  the  fact  never- 
theless, remains  patent  to  the  observation  of  all  right- 
minded  men,  in  this  country,  that  tlie  question  on  which 
the  Senate  nnist,  as  the  iesue  joined  bitween  the  people 
of  the  United  States  and  the  President,  is  whether  the 
President  may  at  his  pleasure  and  witliout  peril  to  liis 
official  position,  set  aside  and  annul  both  the  Constitution 
and  the  laws  of  the  United  States,  and  thereby  inaugurate 
anarchy.  That  is  the  issue.  No  matter  what  demagogues 
may  say  of  it  in  this  Chamber;  no  matter  what  retained 
coiinFelmay  say  of  it  inside  of  this  Chamber— that  is  the 
issue,  aud  the  recordiug  angel  of  history  has  alre.ndy 
struck  it  into  the  adamant  of  the  past,  there  to  abide 
forever. 

On  that  issue.  Senators,  j;oii,  the  IIou3e  of  Representa- 
tives, and  tlieir  representatives  at  this  bar,  will  stand  or 
fail  before  the  final  tribunal  of  the  future.  That  is  the  ia- 
Bue.  It  is  all  there  is  of  it.  What  is  embrared  in  these  ar- 
ticles of  impeachment  is  all  that  there  is  in  it.  In  spite  of 
the  technicalities  of  counsel,  in  spite  of  the  fatal  pleas  that 
have  been  interposed  here  in  bis  defense,  that  is  the  issue 
— it  is  the  head  and  front  of  Andrew  Johuson'a  offending, 
that  he  has  assumed  to  himselt  the  exclusive  prerogative 
of  interpreting  the  Constitution  aud  of  deciding  on  the 
yalidity  of  the  laws  at  his  pleasure. 

'  Stripping  the  defense  of  all  specious  reasoning,  it  is 
based  on  this  startling  proposition  that  the  President  can- 
not be  held  to  answer,  Dy  the  people  or  by  their  represen- 
tatives, on  impeachment  for  any  violation  of  the  Constitu- 
tion, or  of  the  laws,  because  of  his  asserted  constitutional 
right  to  interpret  for  himself,  and   to   execute   and  disre- 

fard,  at  his  discretion,  any  provision,  either  of  the  Cousti- 
[ition  or  of  the  laws  of  the  United  States.  I  say  it  again. 
Senators,  with  every  respect  to  the  gentlemen  who  sit  here 
aa  the  representatives  of  States  aud  as  representatives 
as  well  of  that  great  people  who  are  one  people,  th.at 
the  man  who  has  heard  this  prolonged  discussion,  running 
through  days  and  weeks,  who  does  not  understand  this  to 
be  the  plain,  simple  proposition  at  last,  made  in  the  hearing 
of  Senators,  insisted  upon  in  defense  of  the  President,  is 
one  of  those  unfortunates,  to  whom  God,  in  his  providence, 
has  denied  the  usual  measure  of  intelligence,  and  of  that 
faculty  which  we  call  reason.  The  power  to  decide  this  great 
question  between  the  people  and  the  President,  is  vested 
solely  and  exclusively  in  the  Senate.  The  responsibility, 
Senators,  to  decide  aright,  rests  exclusively  upon  the 
Senate.  That  res^ionsibilitv  can  be  divided  by  the  Senate 
with  no  human  being  outside  of  this  Chamber. 

It  is  all  important  to  tlio  people  of  the  United  States,  as 
It  is  all  important  to  their  representatives  in  Congress 
assembled,  aud  certainly  is  all  important  to  the  Senators 
Bworn  to  do  justice  in  the  premises,  betweeu  the  people 
and  the  President,  that  this  great  issue,  which  touches  the 
national  life,  shall  be  decided  in  accordance  with  the  letter 
of  the  Constitution.  It  is  all  important  that  it  should  bo 
decided  in  accordance  with  that  justice,  to  establish  which 
the  Constitution  itself  was  ordained— that  justice,  before 
the  majesty  of  which  we  this  day  bow,  as  before  the  m.i- 
jcsty  of  that  God  whose  attribute  it  is-that  justice  which 
dwelt  with  Him  before  the  worlds  were,  whicli  will  exi.-t 
witli  Him  when  worlds  are  no  longer,  by  which  we  shall 
be  judged  for  this  day's  proceedings. 


The  Senate  having  the  sole  power  to  try  impeachment, 
is  necessarily  vested  bv  every  intendment  of  the  (Constitu- 
tion with  the  sole  aud  exclusive  power  to  decide  every 
matter  of  law  and  of  fact  involved  in  the  issue,  jind  yet. 
Senators,  although  that  would  seem  to  be  a  self-evident 
proposition,  hours  have  been  spent  here  to  persuade  the 
Senate  of  the  United  States  that  the  Senate  at  last  has 
not  the  sole  power  to  try  every  issue  of  law  and  of  fact 
arising  on  the  question  between  the  people  and  tlie  Presi- 
dent. The  ex-Attorney-General  well  said,  the  other  daj-, 
and  quoted  a  familiar  canon  in  interpretation  when  he 
said  it,  that  effect  must  be  given  to  every  word  in  a  written 
statute.  Let  ell'ect  be  given  to  every  word  of  the  written 
statute  of  the  ueople's  fundamental  law— the  Constitution 
of  the  United  States— and  there  is  an  end  of  all  controversy 
about  the  exact  power  of  tlie  Senate  to  decide  here  ques- 
tions of  law  aud  of  fact  arising  on  this  issue. 

Svhy,  then,  this  long-continued  discussion  on  the  part  of 
the  counsel  for  the  President,  resting  on  a  remark  of  a  col- 
league, in  his  opening  in  behalf  of  the  people,  that  this  was 
not  a  court.  Was  it  an  attempt  to  divert  the  Senate  from 
the  express  provision  of  the  Constitution  that  they  shall  be 
the  sole  and  final— I  add  another  word  to  the  argument— 
the  final  arbiters  between  the  people  and  the  President? 
What  meant  this  empty  criticism  about  the  words  of  my 
colleague  that  this  was  not  a  court,  but  the  Senate  of  the 
United  States?  My  colleague,  Mr.  Chief  Justice,  simply 
followed  the  plain  words  of  the  Constitution,  that  the  Se- 
nate shall  have  the  sole  power  to  try  impeachment. 

I  propose  neither  to  exhaust  my  strength  nor  the  pa- 
tience of  the  Senate  by  dwelling  upon  this  miserable  dis- 
tinction to  be  made  betweeu  the  Senate  and  the  court. 
That  is  what  it  results  in  at  last,  although  it  came  after  a 
deal  of  deliberation,  after  a  great  many  days  of  incuba- 
tion,  and  after  many  utterances  on  many  subjects  con- 
cerning things  both  in  the  heavens  above  aud  in  tho 
earth  beneath,  and  in  the  waters  under  tlie  earth.  (Laugh, 
ter.)  I  do  not  propose  to  imitate  the  example  of  tho 
learned  and  accomplished  counsel  for  the  President  on  the 
trial  of  this  grave  issue,  which  carries  with  it  so  grave  re- 
sults to  all  the  people  of  the  United  States,  not  only  of  this 
dav.  but  all  generations  hereafter.  I  hope  to  be  saved,  in 
the  providence  of  God  and  by  His  grace,  from  becoming, 
as  was  the  counsel  for  the  President  in  this  august  pre- 
sence, a  mere  <  ater  up  of  syllables,  a  mere  snapper  up  of 
unconsidered  trifles.    (Laughter.) 

I  propose  to  deal  in  this  discussion  with  principles,  not 
triries  light  as  air.  I  care  not  if  the  gentlemen  choose 
to  call  the  Senate,  sitting  in  a  trial  of  impeachment, 
a  court.  The  Constitution  calls  it  a  Senate.  I  know, 
as  every  other  intelligent  man  knows,  that  the 
Senate  of  tne  United  States,  sitting  on  the  trial  of 
impeachment,  is  the  highest  judicial  tribunal  in  the 
land.  That  is  concediug  enough  to  put  an  end  to 
all  that  was  said  on  tliat  subject;  some  of  it  most 
solemnly,  like  the  stately  argument  of  the  learned 
gentleman  from  Massachusetts  (Mr.  Curtis) ;  some  of 
it  most  teuderlr  by  the  atfectiug  and  adroit  argu- 
ment  of  my  learned  and  accomjilished  friend  from 
Oliio  (Mr.  tiroesback)  and  some  of  it  most  wittily,  so 
wittv  tliat  he  held  his  own  sides  lest  he  would  explodo 
with  laughter  at  his  own  wit,  bv  the  learned  gentleman 
f;om  New  York  (Mr.  Evarts)  who  displayed  more  of 
Latin  than  of  law  in  his  argument,  more  of  rhetoric 
than  of  logic,  and  more  of  intellectual  pyrotechnics 
than  of  either.  (Laughter.)  Senators,  I  am  not  to 
be  diverted  by  these  fireworks,  by  these  Roman  can- 
dles, by  these  fiery  serpents  that  are  let  off  at 
pleasure  and  to  order  by  the  accomplished  gentle- 
man from  New  York.  Upon  the  poiut  made  here 
between  the  people  and  the  President  by  his  advocates,  I 
stand  upon  the  plain,  clear  letter  of  the  Constitution. 
W  hen  It  declares  that  the  Senate  shall  have  the  solo 
power  to  trv  impeachments,  it  necessarily  invests  tho 
Senate  with  the  sole  and  exclusive  power  to  determine 
finally  and  forever,  every  issue  of  law  and  of  fact  arising 
in  the  case.  This  is  one  of  those  self-evident  propositious 
arising  under  the  Constitution  of  the  United  States  which 
Hamilton  states,  in  words  clear  and  strong,  and  which 
must  carry  conviction  to  the  mind  of  every  man.  This  is 
one  ot  those  truths  which,  to  a  correct  and  unprejudiced 
mind,  carries  its  own  evidence  along  with  it,  and  may  bo 
obscured,  but  cannot  be  made  plainer  by  argument  or  rea- 
son. It  rests  on  maxims  as  simple  as  thev  are  universal- 
The  persons  from  whose  agency  the  attainment  of  an 
end  is  expective,  ought  to  possess  the  meaus  by  which  it 
is  to  be  attained.  The  end  is  expected,  bv  the  letter  of 
your  Coustitution,  from  the  Senate  of  the  United  States,  to 
decide  finally  and  for  themselves  every  issue  of  law  aud  of 
fact  arisiug  between  the  people  and  their  accu.sed  Presi- 
dent. What  coiui  B  then,  I  want  to  know.  Senators,  of 
that  argument  of  the  learned  gentleman  from  Nejv  York 
(Mr.  Evarts)?  The  most  significant  thought  of  which  was 
this,  that  the  right  way,  aud  the  effectual  way  by  which  a 
man  may  make  his  speech  immortal,  is  to  make  it  eternal. 
(Laughter^. 

What  becomes  of  his  long-drawn  out  sentences  here 
about  the  right  of  the  accused  and  guilty  man  who  stands 
this  day  clothed  with  penury  as  «ith  a  garment  in  the 
presence  of  the  people,  to  be  tried  first  in  the  Supremo 
Court  of  the  United  States,  before  the  Senate  shall  proceed 
to  trial  and  judgmeut? 

Senators,  the  people  of  the  United  States,  through  their 
representatives  in  Congress  assembled,  have  made  rro\  i- 
sions  for  such  unfortunates  as  are  not  able  to  take  care  oi 
themselves  across  the  K.aetern  Branch,  on  the  crown  oi 
3'onder  green  hill,  where  tlioy  can  be  cared  for— alluding 
to  tho  Insane  Asylum.  Tho  Senate  is  vested  w  ith  the  sola 
and  o.xcluaivo  power  to  try  this  tiuustiou,  and  tho  Supremo 
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Court  of  the  T  nitcd  States  has  no  more  power  to  intervene 
or  to  have,  jiidsiiii-iit  of  the  iirciiiisca  thiin  has  the  Court  of 
r.  ••►  .■''■'""''"J"'*'^  """.  V^"Vh.-  of  the  I 'nited  States. 
1  n!--itute  not  to  say,  will  h(jld,  nevertheless,  clear  and 
inauifest  a?  this  proposition  is,  that  has  heen  insisted  upon 
here  trom  the  opening  uf  this  defeni-e  to  its  close,  by  all 
the  counsel  who  have  participated  in  this  discussion,  that 
the  buprciue  Court  19  th<'  hual  arbiter  for  the  deci^^ion  of 
all  questions  ari-iug  under  the  Constitutinu.  I  do  not 
state  the  propositions  too  broadly.  Senators,  mv  occupa- 
tions have  been  of  such  a  nature,  since  the  commence- 
ment of  the  trial  to  this  hour,  that  I  have  relied 
more  upon  my  meiuorv  of  what  counsel  Haid,  than  upon 
iin.v  reading  which  I  have  given  to  their  voluminous 
and  endless  arguments  in  defense  of  the  accused-  but  I 
^f  . ''.''u *°  ^''-*^,*'"".  ^'"^  proposition  is  not  more  broadly 
stated  by  me  than  It  has  been  stated  bv  them.  I  submit 
to  the  benate  that  there  are  manv  questions  arising  under 
the  Loustituti.m  which  bv  no  possibility  can  be  con- 
sul red  as  original  questions,  either  in  the  Supreme 
Court,  or  in  any  other  court  of  the  I'nited  States 
ior  example,  my  learned  and  accomplished  friend', 
^vho  honors  me  with  his  attention,  and  who 
represents  the  great  and  growing  Commonwealth  of  Illi- 
nois on  this  floor.  Senator  Trumbull,  is  here,  and  is  to  re- 
main here,  not  by  f.irce  of  anv  decision  that  the  Supreme 
Court  has  made  or  may  hereafter  make.  It  is  not  a  ques- 
tion withm  their  jurisdiction.  Illinnis,  one  of  those  great 
commonwealths,  which,  since  the  organization  of  the  Con- 
stitution, and  w  ithin  rthe  memorv  of  living  man  has 
sprung  from  the  shores  of  the  beautifil  Oliio  and  thegolden 
Bands  ot  the  Tacific,  is  here,  under  the  direct  obligation  of 
the  Constitution  of  the  Tnited  States.  The  peoplebv  their 
Constitution  did  provide  that  tlie  Coneress  shall  have 
power  to  admit  new  States  into  this  Union,  and 
when  the  Congress  passed  upon  the  question  of 
whether  the  people  ot  Illinois  had  organized  a 
government  republican  in  form  and  well  entitled 
to  assiimetheir  place  in  the  sisterhood  of  commonwealths, 
the  decision  was  hnal,  and  the  judge  of  the  Supreme 
Court  who  dares  to  challenge  the  great  seal  of  the  State 
which  the  Senator  represents  would  be  iustantlv  ciected 
from  his  place— which  he  would  therebv  dish.m.>f  and  dis- 
gi-ace— by  the  supreme  power  of  the  people  i-peadhig  and 
nctiiig  through  the  process  of  impeachmeut.  It  does  not 
belong  in  any  sense  of  the  word  to  the  judicial  power  of 
the  L  lilted  States  to  decide  all  questions  ari-iug  under  the 
C.  nstitution  and  laws.  According  to  the  logic  of  the  coun- 
sel tti;  the  rre.-idmt,  the  Supreme  Court  woiild  come  to 
eit  in  mdgmcnt  at  last  on  the  power  given  oxxlusively  to 
each  House  to  judge  of  the  election  and  qualiticatioua  of 
I  i  on-u  members.  Senators,  the  judi.-ial  power  of 
llie  1  nited  states  is  entitled  to  all  respect  and 
to  all  consideration,  here  and  evervwhere  el^e 
but  that  judicial  power,  as  is  well  known 'to  Senators,  is 
d'^fintd  .and  limited  by  the  terms  of  the  (;onstitiitiou,  and 
boyMijd  that  limitation  or  outside  of  it,  that  tribunal  can- 
not go.  1  read  from  the  t.'onstitution  the  provision-^  in  an- 
Bwcr  to  the  argument  of  the  gentleman  touching  the  judi- 
clal  power  ot  the  I'nitod  States:— 

Section  1.  The  judicial  power  of  the  United  States  shall 
DO  vested  in  one  supreme  court  and  in  such  interior  courts 
as  the  CongresB  may  from  time  to  time  ordain  and  estab- 
,\\  1  -^i  J  J,"4g«8  "oth  of  the  Supreme  and  inferior  courts 
shall  hold  their  othces  during  good  behavior,  and  shall  at 
stated  terms  receive  for  their  services  a  compensation, 
which  shall  not  be  diminished  during  their  continuance  in 
Ofiiee.  _ 

Section  2.  The  judicial  power  shall  extend  to  all  cases  in 
l^w  and  equity  arising  under  this  Constitution,  the  laws 
ot  the  I  lilted  States,  and  treaties  made,  or  which  shall  be 
n;ade,  under  their  authority;  to  .all  cases  affecting  .-imbas- 
eadors  and  other  public  ministers  and  consuls ;  to  all  ca^cs 
of  admiralty  and  maritime  jurisdiction:  to  controversies 
to  which  the  United  States  th  ill  be  a  party;  to  controver- 
sies between  two  or  more  States;  bctu  ecu  a  State  and 
citizens  of  another  State;  between  citizens  of  different 
btates;  between  citizens  of  the  same  State,  claiming 
l;i;ids  under  grants  of  different  States,  and  between  a 
btatc- or  tlic  citizens  thereof,  and  foreign  States,  citizens 
or  subjects;  in  all  cases  atrecting  ambassadors  and  other 
Pi't'lie  ministers  and  consuls,  and  those  in  which  a  State 
shall  be  a  party,  the  Suiireme  Court  shall  have  oiiginal 
jurisdiction;  in  all  the  other  cases  before  mentioned  the 
buprems  Court  siiall  have  appellate  jurisdiction,  both  as  to 
law  and  fact.  '  ith  such  excei)tious  and  under  such  regu- 
lations as  the  C  iiL'ress  shall  make.  The  trial  of  all  crimes, 
except  in  cases  ot  impeachment,  shall  be  bv  jiirv,  and  such 
trial  shall  be  held  in  the  State  where  the  said  crimes  shall 
nave  been  committed;  but  when  not  committed  within 
any  State,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  have  directed. 

Sections.  Treason  against  the  United  States  shall  con- 
sist only  111  levying  war  against  them,  or  in  adhering  to 
th'ir  enemies,  giving  them  aid  and  comfort.  No  person 
ftiall  be  convic:cd  of  treason  unless  on  the  testimony  of 
two  wistnesses  to  the  same  overt  act,  or  on  confession  in 
open  court.  The  Congress  shall  have  power  to  declare  the 
punishment  of  treason;  but  no  attainder  of  treason  shall 
%vork  corruption  of  blood,  or  forfeiture,  except  during  the 
ute  of  the  person  attainted. 

As  I  said  before,  inasmuch  as  the  Senate  of  the  United 
States  has  the  sole  power  to  try  impeachment,  and  there- 
fore the  exclusive  jiower  finally  to  determine  all  questions 
thereon,  it  results  that  its  decision  can  neither  be  re- 
stricted by  judgments  in  advance,  made  either  bv  tli«  Su- 
preme C.  ui  t,  or  by  any  other  court  of  the  United  States, 
iior  can  the  hnal  judgment  of  the  Senate  on  impeachment 
be  fiiilyected  to  review  by  the  several  couita  of  the  United 


States,  or  to  reversal  bythe   executive   pardon,   for  it  is 
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It  is  in  no  sense  a  case  within  the  general  judicial  power 
ot  the  United  States.  Senators,  no  one  is  cither  bold 
enough  or  weak  enough  to  stand  in  the  presence  of  the 
k'i'/Vi  '^c""^"^'  a'"J,cl<-'rlv  and  openly  proclaim  and  avoiv 
that  tlie  Supreme  Court  has  the  power  to  trv  impeacb- 
meiits.  .Neverthe  ess.  the  position  assumed  in  this  defense 
t!rviiVVl'^''"",'r'~V'-^'^  '•":'  '"'^^  s,uspend  the  laws  without 
peiu  to  hisolhcial  position,  and  may  interpret  .and  con- 
strue theCoiistitutiou  for  himself,  without  peril  to  his  oflicial 
position,  it  he  states  either  after  the  crime  or  after  the 
tact,  that  his  only  object  in  violating  the  Constitution  or 
in  suspending  the.Iaw  was  to  obtain  at  some  future  day  a 
judiciijl  construction  of  the  one  or  a  judicial  decision  ou 
li'i  )'  I'^'f-V  "i^-  <'»'-;jtl'^'--  "ii'l  that,  therefore,  the  Senate  is 
not  to  hold  him  to  answer  an  impeachment  for  a  high 
crime  and  misdemeanor  -  does  Involve  the  propV 
Tul'i^lv.  """  *  "°^  ,  "^?°  '='*°  Bet  away  from  it, 
tint  tlie  court  at  last  has  a  supervising  power  over  this 
unlimited  and  unrestricted  power  of  impeachment,  vested 
bv  the  people  m  the  House  of  Kopresentatives.  and  over 
this  unrestricted  power  of  trial  of  impeachment,  vested 
by  the  people  in  the  Senate  of  the  United  States.  On  that 
proposition  I  am  willing  to  stand,  defying  any  man  here, 
and  my  learned  friend,  to  challenge  it  successfuUv  The 
position  assumed  by  the  .accused  means  that  or  it  means 
nothiug  If  it  does  not  mean  that  it  is  a  tale  told  by  an 
idmt,  tull  ot  sound  and  fury,  and  means  nothing 

^ow  1  ask  you.  Senators,  what  colorable  excuse  there  is 
tor  presenting  any  such  monstrous  proposition  as  that  to 
the  consideration  of  the  r-enafe  of  the  United  States.  I 
think  myself  lustihed  in  reiterating  the  words  of  John 
Marshall,  that  it  is  resi)cetfiil  to  conclude  that  the  Senate 
knows  something.  Hie  original  jurisdiction  of  the  Supreme 
Court  cannot  by  any  possibilitv  extend  to  a  case  of  inv 
peachment.  Senators  will  recollect  the  text  of  the  Constir 
tutiou  which  I  have  already  read,  that  the  original  jurist 
diction  of  the  .Supreme  Court  is,  by  the  express  letter 
of  the  Constitution  restricted  to  "foreign  ambaa. 
sadors,  other  p:iblic  ministers  and  consuls,"  and  to  cases 
to  v;hich  a  state  may  be  a  party.  The  accus.d  is  not  a 
foreign  amb.assador;  the  accused  is  not  a  foreign  minister- 
the  acciised  is  not  a  consul,  and  the  accused  is  not  .•v  yet! 
thank  trod,  the  State.  Therefore,  the  accused  is  not 
withm  the  original  jurisdiction  of  tjie  Supreme  Court  of 
the  Lnited  States.  'I ho  counsel  for  the  President,  wlio 
dwelt  so  learnedly  and  so  long  on  this  questiun.  quoting 
trom  the  great  case  of  Marlmry  vs.  Madison,  ought  to  ha\w 
recollected  that  the  Chief  Justice,  who  pronounces  thiU 
decision,  and  whose  intellect  shed  a  steady  and  Imninous 
light  on  the  Judiciary  of  the  country  for  a  third  of  a  cen- 
tury, declaredwhat  no  man  has  since  questioned,  that  the 
original  jurisdiction  of  the  Supreme  Court,  as  laid  down 
m  the  text  of  the  Constitution,  can  neither  be  enlarged 
nor  restricted  by  Congressional  enactment 

Iho,-e  gentlemen  should  have  recollected,  further,  when 
they  invok.'d  the  intervention  of  the  Supreme  Cceirt  or 
ot  anv  other  court,  between  the  people  and  the  aecu-ed 
1  resident,  that  the  appellate  jurisdiction  of  the  Supn-nie 
Court,  by  innumerable  decisions,  depends  exclusively 
under  the  Constitution,  upon  the  will  of  Congress ;  so  th.-vt 
they  must  go  to  some  otiier  tribunal  for  a  settlement  of 
this  great  question  betw(  en  the  i.eople  and  the  I're-ideut. 
unle..<s  Congress  choose  to  let  them  go  to  the  Supreme 
Court  by  a  special  enactment  for  their  own  benefit  The 
appellate  jurisdiction  of  the  Supreme  Court,  as  delined  in 
the  Constitution  by  words  clear  and  plain,  and  inoapablo 
of  any  misunderstanding  or  misconstruction,  excludes  the 
conclusion  th:tt  a  case  of  impeachment  can,  by  anv  po»«i- 
bihtv,  be  \vithiu  the  jurisdiction  of  any  of  the  court- of 
tlie  lnited  States— either  its  District,  or  Circuit,  or  Su- 
preme Court. 

'the  Senate  will  notice  that  by  the  terms  of  the  Consfitu- 
fiou  the  appellate  jiinsdietion  of  the  District  and  Circuit 
Courts  IS  limited  and  restricted  to  the  cases  in  law  and  in 
equity,  and  the  other  cases  epecilicallv  named  in  the  Con- 
stituiion,  none  ot  which  embrace  the  ca-o  of 
imi>eachmeut.  There  is,  therefore,  Senators,  no 
room  lor  invoking  the  decision  of  the  Supreme 
Court  of  the  Lnited  States  on  anv  question  touchintt 
the  liabilit.y  of  ttie  I'reeident  to  answer  inipe^,.|,„ieut 
bv  the  people  s  representatives  at  th.?  bar  of  tlie  ScnaU<. 
\\  iiatexcuse,  therefore,  1  ask,  for  the  pretense  tlint  thi^  I're- 
fiideiit  niav  set  ai-ide  and  dispense  with  the  execution  of 
the  laws,  all  or  any  of  them  enacted  by  the  Congress,  under 
the  pretext  of  defending  the  Constitution  hv  invoking  a 
ii.dicial  inq.iiry  in  thecourt  of  the  United  States.  Hut  I 
kiiou.  Senators,  that  the  oulv  two  ciuestionB  which  by 
po-siu  ity  could  b.x'ome  a  subject  of  judicial  dcii-iou  and 
«ljic  1  hive  been  raised  by  the  learned  and  astute  counsel 
who  have  attempted  to  make  Miis  defense,  have  already 
been  decided  !»  tiie  Supreme  Cviirt. 

'IhohrM  is  that  the  heads  of  dcj.artmcnta  are  the  mere 
registering  secretaries  ,1  the  President,  and  are  bound  to 
recognrie  his  «  ill  as  their  sworn  duty.  1  denv  it.  I  deny 
that  proj.osition,  and  1  think  the  learned  gentl.uuan  trom 
New  \  ork  (.Mr.  I,varts>  did  Mell.  did  remarkablv  well,  aa 
he  does  everything  well,  to  iiuote  in  advance  for  our  in- 
struction «  hen  we  "ouM  come  to  repiv  ti>  him  on  this 
point,  those  divine  words  of  the-  great  Apostle  of  the  lieiw 
tiles,  where  he  speaks  of  charity  as  iiatieiit  and  lug  -uj- 
lering.  It  requires.  Senators,  charity  broader  than  tin 
charity  of  the  gospel,  to  sit  patientlv  bv  and  hear  those 
geutlewan  invoke  the  dcciciou  of  the  Supreme  Court  upoa 
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either  of  the  qucBtione  involved  in  that  issue,  when  we 
kuow  that  those  gentlemen,  overflowing  as  thy  manifestly 
are,  with  all  learning,  ancient  and  modern,  the  learning 
of  the  dead  as  well  as  the  learning  of  the  living,  knew 
right  well  that  the  Supreme  (Jourt  had  solemnly  decided 
botli  questions  against  them. 

Now  for  the  proof.  Aa  to  the  obligation  of  the  heads  of 
departments  to  learn  their  duty  under  the  law  from  the 
will  of  the  E.xecutive,  the  Senate  will  recollect  tliat  the 
learned  gentleman  from  New  York  quoted  the  great  case 
of  Marhury  and  Madison  with  woudrons  skill  and  dex- 
terity. He  took  good  care,  however,  not  to  quote  that  part 
of  th<>  decisiou  uliich  absolutely  settled  this  quettii.n  as  to 
the  liability  of  the  Secretaries  to  respond  to  the  will  of  the 
Executive.  He  took  care  to  keep  that  in  the  background. 
Terhaps  he  assumed  that  he  knew  all  that  the  managers 
of  the  Houte  knew  about  this  case,  and  then,  that  he 
knew  all  that  he  knew  himeelf  besides.  (Laughter.)  Ho 
gathered  from  the  past,  from  Cicero  against  (Jataline,  and 
from  (Jicero  against  Verree,  and  from  that  speech  of  Cicero 
in  defense  of  Milo,  which  happened  never  to  have  been 
made  until  after  poor  Milo  was  convicted,  for  he  was  made 
to  cry  out  that  if  Cicero  had  made  that  speech  for  him  on 
his  trial,  he  would  not,  on  that  day  be  undergoing  punish- 
ment. 

I  H  ill  read  now  the  decision  of  Chief  Justice  Marshall, 
in  the  case  of  Marbury  and  Madison,  toiichiug  this  alleged 
obligation  of  the  lieads  of  departments,  to  take  the  will 
of  the  Executive  as  their  law.  Chief  Justice  Marshall 
eays  (page  158, 1st  Cranch) :— "It  is  the  duty  of  the  Secie- 
tary  ot  State  to  conform  to  the  law,  and  not  to  obey  the 
instructions  of  the  President."  This  only  illustrates  tlie 
proposition  that  neither  tlie  President  nor  his  Secretaries 
are  above  the  Constitution,  or  above  the  laws  whicli  the 
people  enacted.  As  to  the  other  proposition.  Senators,  set  up 
m  the  defense  of  this  accused  and  guilty  President,  that  lu^ 
may  with  impunit3-,  under  the  Constitution  and  laws  of 
the  United  States  interpret  the  Constitution  and  sit  in 
judicial  judgment,  as  the  gentleman  from  Massachusetts 
(Mr.  Curtis)  words  it,  on  the  validity  of  your  laws.  '1  hat 
question  has  also  been  ruled  upon  by  the  Supreme  Court 
of  the  Lnited  States,  and  from  that  hour  to  this  the  deci- 
Eion  has  never  beeu  challenged.  Although  an  atteuipt  was 
made  to  drag  the  illustriouB  name  of  the  Chief  Juhtiee  wlio 
presides  at  this  moment  over  this  deliberative  and 
judicial  assembly  to  their  help,  it  was  made  in 
vain,  as  I  shall  show  before  I  have  done  with 
this  part  of  the  matter.  1  say  that  the  point  asmiuKd  for 
the  President,  by  his  counsel,  that  he  is  the  judiciary  to 
interpret  the  Constitution  for  hiuiself ;  that  he  is  the  judge 
to  determine  the  validity  of  lau  s,  and  to  execute  them  or 
suspend  them,  or  to  dispense  with  their  executim  at  his 
plear'ure;  and  to  defy  the  power  of  the  people  to  bring  him 
to  trial  and  judgment,  has  been  settled  against  hiui  thirty 
years  ago  by  the  Supreme  Court  of  the  Lnited  States,  and 
that  decision  has  never  been  Questioned  since  by  any  au- 
thoritative writer  oii  the  Constitution,  or  by  aiiy  subse- 
quent decision  of  the  courts. 

Mr.  Bingham,  in  this  connection,  referred  to  tlie  case  of 
Kendall  vs.  the  Lnited  States,  reported  in  12th  Peters, 
iihere  Justice  Thompson,  pronouncing  the  jr.dgment  of 
the  court,  declared  that  the  claim  ot  the  President  to  sus- 
pend the  execution  of  a  law,  growing  out  of  the  constitu- 
tional provision  that  he  shall  take  care  that  the  laws  be 
faithfully  executed,  wm  a  doctrine  which  could  not  re- 
ceive the  sanction  of  that  court,  as  it  would  be  vesting  the 
President  with  dispensing  power  which  had  no  counte- 
nance for  its  support  in  any  part,  and  the  ettect  of  which 
would  be  to  clothe  the  President  with  power  to  control 
the  legislation  of  Congress,  and  to  paralyze  the  adminis- 
tration.   » 

Mr.  Bingham  continued:— I  ask  you.  Senators,  whether 
I  was  not  justified  in  saying  that  it  was  a  tax  upon  one's 
patience  to  sit  here  and  listen,  from  dav  to  day  and  from 
week  to  week,  to  those  learned  arguments  made  in  defense 
ot  the  President,  all  resting  upon  his  asserted  executive 
prerogative  to  dispense  with  the  execution  of  the  laws  and 
to  protect  himself  from  trial  and  impeaclimeut  because  he 
said  he  only  violated  the  law  in  order  to  test  its  validity 
in  the  supreme  Court,  when  that  court  had  alreadv  de- 
cided, thirty  yeai-e  ,  ago,  that  any  such  assumed  preroga- 
tive would  enable  him  to  sw  cep  away  all  the  legislation  of 
Congress,  and  to  prevent  the  administration  of  justice  it- 
self, and  that  it  found  no  counten.ance  in  the  Constitution 
I  suppose,  Senators,  that  the  learned  ex-Attornev-Gene- 
raltliought  that  there  was  something  here  which  might 
disturb  the  harmony  and  order  of  their  arguments,  and  so 
in  his  concluding  arguments  for  the  accused,  he  attempted 
to  fortify  agjjinst  such  conclusion  bv  calling  to  his  aid  the 
decision  of  the  present  Chief  Justice  of  the  United  States 
ID  what  IS  known  as  the  Mississippi  case  ' 

Now  with  all  due  respect  to  the  learned  ex-Attornev- 
General,  and  to  all  his  associates  engaged  in  this  trial:  I 
take  It  upon  me  to  say  that  the  decision  pronounced  by 
l\y  \ioDOT  the  Chief  Justice  of  the  Lnited  States  in  the 
Missis  u.pi  case  has  no  more  to  do  with  the  question  in- 
volved m  tins  controversy  than  has  the  Koran  of  Mahomet 
and  the  gentleman  was  utterly  inexcusable  for  aferaptinc 
to  force  that  decision  into  tliia  ca.'e  in  aid  of  auv  such  cro- 
position  as  that  involved  in  this  controveVov- 
JVhat  did  .His  Honor  the  Chief  Justice  divide  ?n 
the.  Mississippi  case:-'  Nothing  in  the  world  but  this 
which  is  wen  known  to  every  lawyer  in  Americ'i 
even     to    every     student  of    the    law    versed    or    not 


from  New  York,  Mr.  Conkling,  who  honors  me  with  hip 
attention,  knows  that  before  lie  was  born  that  question 
was  decided  precisely  in  the  same  way  in  the  great  Stata 
which  he  so  honorably  represents  here  to-day,  and  is  re- 
ported in  12  Wheaton.  But  it  does  not  touch  the  question 
at  all,  and  the  proposition  is  so  foreign  to  the  question  that 
it  is  like  one  of  those  propositions  referred  to  by  Mr.  Web- 
ster on  one  occasion,  when  he  said  that  to  make  it  to  a 
right-minded  man  was  to  insult  his  intelligence. 

Mr.  BI>'GHAM  read  some  extr.acts  from  the  opinion  of 
the  Chief  Justice,  in  the  Mississippi  case,  bearing  upon  the 
point  for  which  he  was  contending,  and  continued:— 
What  on  earth  h.as  that  to  do  w  ith  the  question?  I  m.-^in- 
tain  that  the  law  which  is  called  in  question  here  to-day— 
the  Civil  Tenure  act— leaves  no  discretion  whatever  in 
the  Kxecutive,  and,  in  the  language  of  his  Honor,  tlie 
Cliief  Justice,  i-nposes  on  the  Executive  a  plain,  unequivo- 
cal  duty.  I  account  myself  justilied,  therefore,  at  this 
stage  of  the  argument,  in  veiteratiug  my  .assertion,  that 
the  decision  in  the  Mississipjii  case  has  nothing  to  d'i  with 
the  principle  involved  in  this  controvorsv,  and  th.at  the 
I'resideut  finds  in  that  decision  no  excuse  whatever  for 
an  attempt  to  interfere  with,  or  to  set  aside,  the  plain 
niandafes  or  re'iuirements  of  the  law.  There  is  no  discre- 
ti(ui  left  in  him  whatever,  and  none  of  his  counsel  even 
had  the  audacity  to  argue  here  tliat  the  act  ot  1867,  which 
is  called  in  question,  gives  to  the  E.xecutive  any  discretion 
whatever. 

The  point  they  ra.<ike  is  that  it  is  unconstitutional,  and 
no  law,  and  that  is  the  very  point  which  is  settled  in  Ken- 
dall vs.  the  Lnited  States,  which  I  have  just  quoted,  that 
the  power  vested  in  the  President,  to  take  care  that  the 
laws  be  faithfully  executed,  vests  in  hipi  no  power  to 
set  aside  a  law  of  the  Lnited  States,  or  to  direct  the  head 
of  a  department  to  disobey  it.  It  is  written  in  the  Con- 
stitution that  he  shall  take  care  that  the  law-s  be  faith- 
fully executi'd.  A;-e  we  to  mutilate  the  Constitution,  and, 
for  the  benefit  of  the  accused,  to  interpolate  iuto  it  a  word 
which  is  not  there,  and  the  introduction  of  which  would 
annihilate  the  whole  system?  That  is  to  say,  th.at  the 
I'resideut  shall  take  care  that  the  laws,  and  onlv 
the  laws  which  he  approve?,  shall  be  faithfuUv  executed. 
This  is  at  last  the  position  assumed  for  the  President  by 
himself  in  hi?  answer,  aud  assumed  for  him  bv  his  coun- 
sel in  his  defense,  aud  the  assumption  couHic'ts  w  ith  all 
that  Hun  e  already  read  from  the  Constitution,  witli  all 
that  I  have  alreadv  read  of  judicial  interpretation  and 
constructicul,  conliicts  as  well  w  ith  the  expressed  text  of 
instrument  it.-elf.  It  is  useless  to  multiplv  words  to  nwke 
plain  a  self-evident  ;)roposition.  It  is  useless  to  attempt  to 
imply  this  power  ot  the  President  to  set  aside  or  dispense 
with  the  execution  of  a  law  in  the  face  of  tfw 
express  words  of  the  Constitution  that  all  legisla- 
tive power  granted  by  this  Constitution  shall  bo 
vested  in  a  Congress  wliich  consist  of  a  Senate 
aud  a  House  of  Uepresentatives,  and  in  the  face  of  the 
world,  that  he  shall  be  sworn  to  execute  faithfully  the 
olhce  of  President,  and.  therefore,  faithfully  to  discharge 
every  obligation  which  the  (Constitution  enjoins,  first  and 
foremost  of  which  obligations  is  this,  written  on  the  very 
front  of  the  instrument,  that  ho  shall  tcake  care  that  tlie 
lau  8  enacted  by  the  people's  Kepresentatives,  assembled  in 
Congress,  shall  be  executed,  not  some  of  the  laivs,  not  the 
laws  which  he  approves,  but  that  the  laws  shall  be  faith- 
fuHy  executed,  until  the  same  shall  have  been  reviewed 
by  the  power  which  made  them,  or  shall  have  beeu  consti- 
tutionally reversed  by  the  Supreme  Court  of  the  lnited 
States,  acting  within  the  limits  aud  under  the  restrictions 
of  the  Constitution  itself. 

We  have  heard  much,  Seuators,  in  the  progress  of  this 
discussion  about  the  established  customs  of  the  people  of 
this  country.  We  have  heard  much  about  the  long-con- 
tinued practice  of  eighty  years  under  the  Constitution  and 
laws  of  the  Lnited  States.  You  have  listeued  in  vain. 
Senators,  tor  a  single  citation  of  a  single  instance  in  the 
histor.v  of  the  republic,  w  here  there  was  an  open  and  de- 
hant  violation  of  the  written  law  of  this  land,  either  by 
the.  Executive,  b.v  States,  or  by  combinations  of  men, 
which  the  people  did  not  crush  and  put  down  at  the  very 
outset.  '1  hat  is  a  fact  in  our  history-,  creditable  to  the  Ame- 
rican people.  It  is  a  fact  which  ought  to  be  considered  bv 
the  Senate  when  it  comes  to  sit  in  judgment  upon  this 
case. 

I  need  not  remind  Senators  of  that  fiict  in  our  earlv  his- 
tory  w  hen  General  Washington  was  callod  from  the'quiot 
aud  eeclusion  of  Ids  home  to  put  dow  n  the  Whisky  Insur- 
rection in  Pennsvlvaiiia,  which  was  the  first  uprising  of 
insun- 'etion  agaiost  the  majesty  of  the  law.  Counsel  for 
the  Pretideut  have  attempted  to  summon  to  their  aid  the 
great  naiue  of  the  hero  of  New  Orleans.  It  is  fresh  w  ithin 
the  recollection  of  Senators  as  it  is  fresh  within  the  recol- 
lection ..;  lailhous  of  the  people  of  this  couutri",  that  when 
the  State  ol  South  Carolina,  in  the  exercise  of  what  she 
called  her  sovereign  power  as  a  State,  attempted  bv  ordi- 
nance to  set  .aside  the  laws  of  the  Lnited  States,  Andrew 
Jackson,  not  unmindful  of  his  oath,  although  the  law  w  as 
distasteful  to  him,  and  it  is  a  fact  which  has  passed  into 
hietory  that  he  even  doubted  its  constitutionality,  issued 
his  proclamation  and  swore  by  the  Eternal  that  the  "L'nion 
must  and  shall  be  preserved." 

There  was  no  recognition  hero  of  the  right  either  in  him- 
self or  in  the  State  of  South  Carolina  to  set  aside  a  law. 
Senators,  there  is  a  case  still  tresh  w  ithin  vour  recollec- 
tions, aud  within  the  recollections  of  all  the  people  of  tbia 
couiitr.\',  which  attests  more  signilicant  than  anv  other, 
the  (letenmuation  of  the  people  to  abide  by  their  laws, 
how  ever  odious  they  may  be.  The  gentleman  from  Ne*' 
Y  orK  (.\1r.  LvMrts)  took  occasion  to  refer  to  the  Fugitive 
Slave  bill  ol  1860,  a  bill  that  was   disgraceful  to  the  Con- 
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gress which  enacted  it:  a  hill  that  was  in  direct  violation 
of  the  letter  and  spirit  of  the  Constitution :  a  bill  of  which 
I  can  eay  at  least,  although  I  doubt  much  whether  the 
gentleman  from  Sew  York  can.  that  it  never  found  an  ad- 
vocate in  me ;  a  bill  of  which  Mr.  Webster  said  that,  in  his 
judgment,  it  was  unwarranted  by  the  Constitution; 
— a.  bill  which  otl'ered  a  bribe  out  of  the  common  Treasurj- 
of  the  nation  to  every  magistrate  who  sat  in  judgment  on 
the  right  of  a  fieeiua  bondman  to  that  liberty  which  bc- 
1  inged  to  man  when  God  breathed  into  his  notrils  the 
breath  of  life  and  he  became  a  living  soul— a  bill  which 
oifered  a  reward  to  the  ministers  of  justice  to  sharpen  the 
judgment  of  the  poor—a  bill  wbith,  suiting  the  conscience 
of  the  American  people  and  the  conscience  of  the  civil- 
ized «orld,  made  it  a  crime  to  give  shelter  to 
the  houseless  or  a  cup  of  water  to  him  who 
was  ready  to  perish— a  bill  enacted  for  the  purpose  of 
sustaining  that  crime  of  crimes,  that  sum  of  all  villanies, 
which  made  merchandise  of  immortality,  which  trans- 
formed a  man  into  a  chattel,  a  thing  of  trade,  into  what, 
for  want  of  a  better  name,  we  call  a  slave,  with  no  ac- 
knowledged right  in  the  present,  with  no  hope  of  inlierit- 
ugc  in  the  great  hereafter,  and  to  wh-jsi-  darkrued  soul  the 
universe  was  voiceless,  and  God  biiu-rlf  -.■riiu-d  silent— a 
bill  under  the  direct  violation  of  \\liicli  tli:U  horrible 
tragedy  was  enacted  within  ourownn^ble  eoruuu>n wealth, 
within  tiie  sight,  Mr.  Chief  Justice,  of  your  own  beautiful 
city,  when  Margaret  Gardner,  with  her  babe  lashed  upon 
her  breast,  pursued  by  the  officers  of  the  law,  in  her  «  ild 
frenzv  forgot  her  mother's  affection  in  the  joy  she  felt  at 
Bending,  before  the  appointed  time,  by  her  own  hand,  the 
spotless  soul  of  her  child  back  to  the  God  who  gave  it, 
rather  than  allow  it  to  be  tost^ed  back  into  the  hell  of 
human  bondage  under  the  American  law— a  bill  sus- 
tained, nevertheless,  by  the  American  people.  Even  on 
that  day  when  Anthony  Burns  walked  in  chains,  under 
the  shadow  of  Hunker  Hill,  where  every  turf  beneath 
your  feet  is  a  soldier's  sepulchre,  and  where  .'^leep  tlie  nrst 
greatest  martyrs  in  the  cause  of  American  indeiiendence, 
to  be  tried  before  a  magistrate,  in  a  temple  surrounded 
itself  with  chains  and  guarded  with  bayonets,  aud  yet  the 
people  stood  by  and  said:— "Let  the  law  be  executed 
until  it  be  repealed." 

Talk  to  me  about  the  American  people  recognizing  the 
right  of  any  President  to  set  aside  the  law.  \\h-<  does  not 
know  that  two  years  after  this  enactment  of  1852  the  ter- 
rible blasphemy  was  uttered  in  the  platform  of  the  party 
whose  representatives  to-day  insist  on  the  Kxecutive  pre- 
rogative to  set  aside  your  laws  and  annihilate  your  go- 
vernment, that  all  discussion  in  Congress  and  out  of  Con- 
gress, touching  this  very  Fugitive  Slave  bill,  should  be 
suppressed. 

The  body  that  adopted  that  resolution  should  have  re- 
membered that  there  is  something  stronger,  after  all,  than 
the  resolution  by  mere  partisans,  in  convention  assembled. 
Thev  ought  to  have  remembered  that  God  is  not  in  the 
earthquake  nor  in  the  fire,  but  in  the  still  small  voice, 
Bpgakjng  to  the  enlightened  conscience  of  men,  and  that 
voice  IS  omuiponeut.  God  allo'.vs,  that  for  the  honor  of  our 
common  countrv,  I  would  take  the  step  b.ickward  and 
cover  the  nakedness  and  the  shame  of  the  American  peo- 
ple in  that  day  of  American  disgrace.  They  nominated 
their  candidate  for  President,  and  he  accepted  their  terms 
and  was  carried  into  the  Presidential  chair  by  the  votes  of 
all  the  States  in  this  Union. 

With  such  a  recoi'd  as  that,  -with  such  a  law,  offensive 
to  the  judgment  and  conscience  of  the  people  of  the  United 
States,  and  of  the  civilized  world,  executed,  how  dare 
gentlemen  come  before  the  American  Senate  aud  tell  us 
that  it  is  the  traditional  policy  of  the  American  people  to 
allow  their  la^'s  to  be  defied  by  an  Executive?  I  deny  it. 
There  is  not  a  line  in  our  history  that  docs  not  give  tiat 
denial  to  the  assumption.  It  has  never  been  done,  never. 
In  this  connection,  Senators,  I  feel  constrained  to  depart 
from  the  direct  line  of  argument  to  notice  another  point 
that  was  made,  in  order  to  bolster  up  this  assump- 
tion of  executive  prerogative,  to  suspend  or  dispense 
with  the  execution  of  a  law.  That  is  the  refe- 
rence made  to  your  lamented  and  honored  Presi- 
dent, Abraham  Lincoln.  In  God's  nanu'.  Senators, 
was  it  not  enough  to  be  reminded  in  that  darUi'st  hnuT 
of  your  trials,  wheu  the  pillars  of  your  temple  trembled  in 
the  storm  of  battle,  of  that  ojith  which  in  its  own  siiuplc 
words  was  registered  in  Heaven,  and  which  he  nui.~t  have 
taken  on  the  peril  of  his  soul?  Was  it  not  enough  t'  at  he 
kept  his  faith  to  the  end,  and  finally  laid  down  iiis  lite  a 
beautiful  sacrifice  in  the  d.-frnscof  the  Kepublic  and  of  the 
laws,  without  his  name  bi  iug  slandered  and  calumniated, 
now  that  he  i?  dead,  that  liis  tongue  is  mute,  and  that  he 
is  no  longer  able  to  speaK  for  himself,  by  the  b>ild,  naked 
and  false  assertion  that  he  viulated  the  laws  of  hiscountrv. 
I  speak  earnestly,  I  speak  warmly.  Senators,  on  this  sub- 
ject, because  the  man  thus  slandered  and  outraged  in  the 
presence  of  the  Senate,  and  "f  the  civilized  world,  was  not 
only  my  own  personal  friend  but  was  the  friend  of  our 
common  countrv  and  of  our  common  humanity.  I  deny 
that,  forasingle'moment,  he  was  res  irdless  cf  the  obliga- 
tion of  his  oath  or  of  the  reciuiren)ents  of  the  Constitu- 
tion. I  deny  that  he  ever  vii.latcl  your  laws.  I  deny 
that  he  ever  assumed  to  himself  the  power  claimed 
by  this  apo=tate  President,  this  day.  to  suspend  the 
laws  and  dispense  with  their  execution.  Thouuh 
dead,  he  vet  speaks  from  the  grave,  and  I  ask 
Senators,  when  they  come  to  consider  this  accu- 
Bation  against  their  murdered  President,  to  pon- 
der on  tjie  words  of  his  first  inaugural,  when  mani- 
festly alluding  to  the  Fugitive  Slave  law,  he  said  to  the 
American  people  that  however  much  we  may  dislike  laws 
upon  our  statute  books,  we  arc  not  at  liberty  to  defy  them, 


or  to  disregard  them,  or  set  them  aside,  but  must  await  the 
action  of  the  people  and  their  repeal  bv  the  law-making 
power.  Oh!  but,  say  the  gentlemeu,  lie  suspended  tlio 
habeas  corpus— the  gentlemen  were  to  i  learned  not  to 
know  that  it  has  been  setthd  law  frnm  the  earliest  times 
to  this  hour  that  in  the  m°dst  of  arms  the  law  is  silent. 
Vou  cannot  suppress  war  by  a  magistrate's  warrant  or  a 
constable's  staff.  Abraham  Linenlii  simply  followed  tho 
accepted  law  of  the  civilized  world  in  doing  what  he  did. 
I  answer  further,  for  1  want  tn  leave  no  particle  unan- 
swered, I  would  consider  myself  dishonored,  being  able  to 
speak  here  for  him  when  he  canuit  speak  for  him-elf,  if  I 
left  any  colorable  authority  for  that  ass;iult  on  bi<  cha- 
racter unanswered  and  unchMllenged.  But,  say  the  gen- 
tlemen, you  have  passed  your  iudemnitv.  Who  is  there  so 
weak  .as  not  to  know  that  it  is  in  vain  tliat  j-ou  pass  in- 
demnity acts  to  protect  the  Pn-sid  ■nt? 

If,  after  all,  his  acts  were  uncoustitutional,  j'on  must  go 
a  step  further  than  that.  You  mutt  deny  jurisdiction  to 
the  courts;  yon  niust  shut  the  doors  of  your  templis  of 
justice ;  you  must  silence  your  ministers  of  the  law  before 
j'ou  pass  an  indemnity  act  that  will  protect  them,  if  his 
act  at  last  was  unconstitutional.  That  was  not  the  pur- 
pose of  the  act,  if  it  was  the  general  indemnity  act  that 
was  referred  to.  I  had  the  honor  to  dr;iw  it  mys<-lf,  al- 
though I  claim  no  personal  credit  for  it.  It  is  not  unkuowu 
in  the  legislation  of  this  country  or  any  other  country. 

Congress  passed  a  similar  act  in  18ti2.  The  general  act  to 
which  I  refer  was  passed  in  1867.  That  act  wassimplj'  de- 
claring that  the  acts  of  the  President  in  the  premises,  and 
of  those  who  were  acting  under  the  President  in  the  pre- 
mises, shall  be  barred  prosecution  against  them  in  the 
courts.  If  it  be  in  the  power  of  the  nation  to  defend  itself; 
if  it  be  constitutional  to  defend  the  Constitution;  if  it  be 
constitutional  fir  the  President  to  snmuKm  the  jicople  to 
the  defense  of  th,-ir  own  laws,  of  their  own  lire.'-ides,  and 
of  their  on  n  nationality,  the  law  said  that  that  should  be 
au  authority  fur  the  court  to  dismiss  the  proceeding  on  the 
grnuiid  tliat  the  act  was  done  under  order  of  the  President. 
1  will  not  sti.p  tn  arg  le  the  ciuestiou.  It  has  been  argued 
by  wager  of  battle,  aud  it  has  been  settled  beyond  the  re- 
view of  this  f  ibunal  or  any  tribunal,  that  the  public 
safetv  is  the  lushest  law,  and  that  it  is  part  and  parcel  of 
the  Constitution  of  the  United  Stati'S.  1  have  ansivered. 
Senators,  and  I  trust  1  have  answered  satisfactorily  all 
that  has  been  said  by  the  counsel  of  tho  President,  for  the 
purpose  of  giving  smue  color  of  justilication  to  the  mon- 
strous plea  w  hich  iliey  have  iuteriosed  fur  the  first  timefn 
history,  that  it  p'Mt.-iiii a  to  the  I'^xecntive  prerogative  to 
interpret  the  (  'Uistitntion  jiidici:illy  f.ir  himself,  and  to 
determine  judicially  the  validity  of  every  law  passed  by 
Congress,  to  execute  or  to  suspend,  or  to  dispose  with  its 
execution  at  his  pleasure," 
'J'he  court  here  took  a  recess  for  fifteen  minutes. 
After  the  recess  Mr.  BINGHAM  repeated  the  point  at 
which  he  had  suspended  his  remarks  and  emitinued,  as 
follows:— I  beg  paidon  of  the  Senate  for  having  forgotten 
to  notice  the  verj- astute  argument,  made  bv  the  learned 
counsel  from  New  York  on  behalf  of  the  Pre.'^ident,  teaching 
the  broker's  refusal  to  pay  the  license  under  the  tax  law 
by  the  advice  of  the  learned  counsel  and  who  was  finally 
protected  in  the  courts.  I  may  s.aj-  again,  that  the  intro- 
duction of  such  an  argument  as  th:it  was  an  insult  to  tho 
indulgence  of  the  American  Senate. 

It  does  not  touch  this  luestion,  and  the  man  who  does 
not  understand  that  proposition  is  not  tit  to  stand  in  tho 
presence  of  this  tribunal  and  argue  for  a  moment  any 
i-sue  involved  in  this  case.  Nothing  is  more  clearly  set- 
tled—and  1  ought  to  ask  pardon  .at  every  step  for  imiking 
such  a  reference  to  the  Senate— nothing  is  more  clearly 
settled,  under  the  American  Constitution  aud  its  interpre- 
tation, than  that  the  citizen  upon  whom  the  law  upeiates 
is  authorized  by  the  Constitution  to  decline  compliance, 
witliout  resistance,  and  appeal  to  the  courts.  That  w.i8 
the  case  of  the  New  York  broker  to  which  the  learned 
counsel  referred,  and  desperate  must  be  the  case  of  his 
client  if  it  stands  upon  aiiv  such  shud'T  defense. 

Wlio  ever  heard.  Senators,  of  that  law  of  universal  ap- 
plication in  this  country;  of  tlie  right  of  the  citizen  ipiietly 
without  resistance,  without  meditating  resistance,  to  ap- 
peal to  the  coiuts  against  the  oppression  of  the  law  beiug 
applied  to  the  sworn  executor  of  the  law?  The  learned 
gentleman  from  New  York  would  have  given  more  light 
on  this  subject,  if  he  had  informed  us  that  the  'collector, 
under  your  revenue  law.  had  dared,  under  the  letter  ol 
authority  of  Andrew  Johnson,  to  set  aside  your  Constitu- 
tion, and  upon  his  own  authority,  coupled  with  that  of  the 
chief,  to  detv  your  laws. 

The  ciuestions  are  as  wide  as  life  and  death,  as  light  and 
darkness,  and  no  further  word  need  be  said  by  me  to  the 
American  Senate  in  answer  to  that.  I  may  be  pardoned 
now,  Seu;itors,  for  referring  to  other  provi"ious  of  the 
Constitution  which  sustain  and  make  clear  the  position 
which  I  assume  as  the  ba^is  of  mv  argument,  that  the 
letter  of  the  law  passed  by  the  people's  representatives  in 
Congress  assembled  includi's  the  Executive. 

I  have  given  you  already  the  solen  n  decision  of  the 
Supreme  Court  of  the  I  nit' d  Stati  a  upon  this  sub- 
ject, uiKjueslioncd  or  inuhalleuged  from  that  day 
to  this.  1  now  turn.  Senators,  to  a  higher  anil  moro 
commanding  authoritv.  1  refer  to  the  supreme  law 
of  tho  land,  ordained  by  the  people,  and  for  the  peo- 
ple, in  which  they  have  settled  this  <iuestion  hetweon 
the  people  and  the  Executive  beyond  the  reach 
of  a  colorable  doubt.  I  refer  to  tho  provieiona 
of  the  Constitution,  wliieh  declared  "  that  every 
bill  which  shall  have  passed  the  House  of  Kcpresentativea 
and  the  Senate,  shall,  before  it  shall  l>econie  a  law,  be  pre- 
sented to  the  President  of  the  United  States,  and  il  he  ap- 
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proves  he  shall  eign  it,  but  if  not  ho  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  shall  have  origi- 
nutcd,  who  shn.ll  enter  the  objections  upon  their  journal, 
and  proceed  to  reconsider  it,  and  if  after  such  reconsidera- 
tion  two-thirds  of  the  house  stiall  agree  to  pass  tlic  bill,  it 
shall  be  sent,  tosetlier  with  the  objections,  to  the  otlier 
house,  by  which  it  shall  likewise  be  reconsidered,  and  if 
passed  bv  two-tbirds  of  that  house  it  shall  become  a  law. 

If  an V  "bill  shall  not  be  returned  by  the  Pre-ident  within 
ten  davB,  Sundays  excepted,  after  it  sliall  have  been  pre- 
eentedto  him.  the  same  shall  be  a  law  in  like  manner  as 
if  he  had  signed  it,  unless  the  (Jongress  by  its  adjourn- 
ment prevents  its  return,  in  which  case  it  shall  not 
be  a  law.  I  ask  the  Senators  to  please  note  in  this  con- 
troversv  between  the  Representatives  of  the  people 
and  tlie  advocates  of  the  President,  that  it  is  there 
written  in  the  Constitution  so  plainly  that  no  mortal 
man  can  gainsay  it,  that  every  bill  which  shall  have 
passed  the  Congress  of  the  United  States,  and  been  pre- 
senti'd  to  the  President,  and  shall  receive  his  signature, 
ohall  be  a  law.  Audit  further  provides,  that  every  bill 
■which  he  sluall  disapprove  and  return  to  tlie  house  in 
■which  it  had  originated,  if  reconsidered  and  passed  by  the 
Congress  of  the  United  States,  shall  become  a  law ;  and 
that  every  bill  which  shall  have  passed  the  Congress  of  the 
United  States,  and  shall  have  been  presented  to  the  Presi- 
dent for  his  approval,  which  he  shall  retain  for  more  than 
ten  davs  (Sundays  excepted)  during  the  session  of  Con- 
gress, sliall  become  a  law. 

That  is  the  language  of  the  Constitution.  It  sh.all  be  a 
law  if  he  approves ;  it  shall  be  a  law  if  he  disapprove  it  and 
Congress  pass  it  over  his  veto  it  shall  be  a  law.  Says  the 
Constitution:— If  he  retain  a  bill  for  more  tlian  ten  days 
during  the  session  of  Congress,  Sundays  excepted,  it  shall 
be  a  law.  It  is  in  vain  altogether— in  vain  against  this  bul- 
■«-ark  of  the  Constitution  that  the  gentlemen  come  in— not 
ivith  their  rilled  ordnance,  but  ■with  their  small  armsplay- 
ing  upon  it,  and  telling  the  Senate  of  the  United  States 
and  the  people  of  the  United  States,  in  the  face  of  the 
plain  words  of  the  Constitution,  that  it  shall  not  be  a  law. 
The  people  meant  precisely  what  they  said,  that  it 
shall  be  "  a  law."  Though  the  Presidant  gives  ever  so 
many  reasons  why,  by  veto,  he,  deemed  it  uucon?i,itu- 
tion.al,  nevertheless,  if  the  Congress,  by  a  two-third- 
vote,  pass  it  over  his  veto,  it  shall  be  a  law.  That 
is  the  language  of  the  Constitution.  What  is  their 
answer?  Oh.  it  is  not  to  be  a  law  unless  in  pursuance 
of  the  Constitution.  An  unconstitutional  law,  they  say, 
is  no  law.  We  agree  to  that.  But  tlie  President,  and 
that   is  the   point   in    controversy  here,   is  not   the   de- 

Eartment  of  the  government  to  determine  that  iss.ie 
etween  the  people  and  their  representatives,  and 
the  man  is  inexcusable,  absolutely  inexcusable, 
■who  ever  had  the  advantage  of  common  schools  and 
learned  to  read  the  plain  text  of  his  native  vernacular, 
vho  dares  to  raise  the  issue  in  the  plain  text  of  the  Con- 
stitution, that  the  President,  in  the  face  of  the  Constitu- 
tion, is  to  say  it  shall  not  be  a  law, despite  his  veto,  thougli 
tlie  Constittuion  says  expressly  it  shall  ho  a  law.  I  admit 
that  when  an  enactment  of  Congress  shall  have  been  set 
aside  by  the  constitution.al  authority  of  this  country,  it 
thenceforward  ceases  to  be  law.  and  the  President  himself 
may  well  be  protected  tor  not  thereafter  recognizing  it  aa 
law. 

I  admit  it.  Gentlemen  on  that  side  cif  the  chamber 
(Uemociatic)  will  pJrdon  me  if  I  make  an  allusion  I  have 
no  disrespect  to  propose,  in  saying— I  say  it  rather  because 
it  has  been  pressed  into  this  controversy  by  the  other 
side— that  it  was  the  doctrine  taught  by  the  man  called 
the  great  apostle  of  Democracy  in  Ameiica,  that  the  Su- 
preme Court  of  the  United  States  could  not  decide  the 
con-titutionality  of  a  law  for  any  department  of  this  go- 
vernment; that  they  only  decided  for  themselves  and  the 
ruitors  at  their  bar;  and  what  earthly  use  this  citation 
froui  .Jetferson  ■nas  intended  to  be  put  by  the  learned 
gentleman  from  Tennessee,  who  first  referred  to  it, 
and  by  the  learned  Attorney-General,  I  cannot  for 
the  life  of  me,  comprehend.  In  the  light  of  the  answer  in- 
terposed here  by  the  President,  he  tells  you.  Senators, 
by  his  answer,  that  he  only  violated  the  law,  he  only  as- 
serted  this  prerogativej  that  would  have  cost  anv  crowned 
head  in  Europe  this  day  his  life,  that  he  only  "violated  it 
innocently,  for  the  puposc  of  taking  the  judgment 
of  the  Supreme  Court,  aud  hero  comes  his  learned  ad- 
vocate, the  Attorney-General,  quoting  the  opinion  of 
Thomas  Jetferson,  to  show  that  at  le.ast  the  declaration 
of  the  Supreme  Court  could  not  control  at  all,  that  it  could 
not  decide  any  question.  I  am  not  disposed  to  cast  re- 
proach upon  Mr.  Jefferson.  I  know  well  that  he  ■^va8  one 
of  the  framers  of  the  Constitution.  I  know  well  that  ho 
was  one  of  the  builders  of  the  fabric  of  American  liberty ; 
one  of  those  who  worked  out  the  emancipation  of  the 
American  people  from  the  domination  of  Briti.sh  rule,  .and 
that  he  deserved  well  of  his  country  as  one  of  the  authors 
of  the  Ueclaration  of  Independence.  Yet  I  know  well 
that  his  opinions  on  that  subject  are  nut  accepted  at 
this  day  by  the  great  body  of  the  American  people,  and 
find  no  place  in  the  authorities  and  in  the  writers  upon 
the  Constitution. 

He  was  a  man,  doubtles.s,  of  fine  philosophical  mind ;  he 
was  a  man  of  noble,  patriotic  impulses ;  he  rendered  great 
service  to  his  country,  and  deser.ed  well  of  hi"  countrv, 
but  he  is  not  an  authoritative  exponent  of  the  principles  of 
your  country,  and  never  u  as.  1  may  be  pardnned  further, 
here,  for  saying  in  connection  with  this  claim  that  ia 
made  here,  right  in  the  fact'  of  the  answer  of  the  accu.sed 
that  hi.s  only  object  in  violating  the  law  was  to  have 
the  decision  of  the  Supreme  Court  upon  the  subject, 
that  tliere  was  another  distiuguLihed  man   ol  the  iJomo- 


cratic  party,  afterwards  lifted  to  the  Presldencj'  of  the 
United  States,  who,  in  his  place  in  the  Senate  Chamber, 
vears  ago,  in  the  controversy  about  the  constitutionality 
of  the  United  States  Bank,  stated  that,  while  he  should 
give  respectful  attention  to  the  decisions  of  the  Supreme 
Court  touching  the  constitutionality  of  an  act  of  Congress, 
he  should  nevertheless,  as  a  Senator  upon  his  oath,  not 
hold  himself  bound  by  it  at  all.  That  was  Mr.  Buchanan. 
One  thing  is  very  certain,  that  these  authorities  quoted 
b.v  those  great  men  do  sustain,  in  some  sort,  if  it  gives  any 
support  at  all.  the  position  that  I  have  ventured  to  assume 
before  this  Senate,  that  upon  all  trials  of  impeachment 
presented  bv  the  House  of  Representatives  the  Senate  of 
the  United 'St.ates  is  the  highest  judicial  tribunal  of  the 
land,  and  is  the  exclusive  judge  ot  the  law  and  the  fact,  uo 
matter  what  any  court  may  have  said  touching  anv  ques- 
tion involved  in  the  issue. 

Allow  me  now.  Senators,  to  take  one  step  further  in  this 
argument,  touching  this  position  of  the  President,  for  I  in. 
tend  in  every  step  I  take  to  stand  with  the  Constitution  of 
my  country,  the  obligations  of  which  are  upon  me  as  a  re- 
presentative of  the  people.  I  refer  to  another  provision  of 
the  Constitution,  that  which  deflnes  and  limits  the  execu- 
tive powers  of  the  President. 

The  President  shall  be  Commander-in-Chief  of  the  Army 
and  !Navy  of  the  United  States,  and  the  militia  of  the 
several  States  when  called  into  the  actual  service  of  the 
United  States.  He  may  require  the  opinion  in  writing  of 
the  principal  officers  of  each  of  the  Executive  departments 
upon  any  subject  relating  to  their  respective  offices,  and 
he  shallhave  power  to  grant  reiirieves  and  pardons  for 
offenses  against  the  Unit<-d  States,  except  in  cases  of  in->- 
peachment.  He  shall  have  power  bv  and  with  the  advice 
and  consent  of  the  Senate  to  make  treaties,  provided 
two-thirds  of  the  Senators  present  concur,  and  shall  nomi- 
nate by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  ambassadors,  other  public  ministers,  and 
Consuls,  and  Judges  of  the  Supreme  Court,  and  all  other 
otlicere  of  the  United  States,  whoso  appoinments 
are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  law.  But  the  Congiess  may, 
by  law,  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper  in  the  President  alone,  in  the  courts  of 
law,  or  in  the  heads  of  denartments.  The  President  shall 
have  power  to  fill  all  v.acancies  th.at  may  hajipen  during 
the  recess  of  the  Senate,  by  granting  commissions,  whicri 
shall  expire  at  the  end  of  their  next  session.  He  shall,  from 
time  to  time,  give  to  the  Congress  information  of  the  state 
of  the  Union,  and  recommend  to  their  consideration  such 
measures  as  he  shall  judge  necessary  and  expedient.  Ho 
may,  on  extraordinary  occasions,  convene  both  Houses,  or 
either  of  them,  and  in  case  ol  disagreement  between  them, 
with  respect  to  the  time  of  adjournment,  he  may  adjourn 
them  to  such  time  as  he  shall  think  proper,  &c. 

These  a'e  the  specitic  powers  conferred  upon  the  Presi- 
dent by  the  Constitution.  1  shall  have  occasion  hereafter 
in  the  course  of  this  argument  to  take  notice  of   that  other 

Provision  which  says  that  the  e.xecutive  powder  shall 
e  vested  in  the  President.  This  provision  of  the  Con- 
stitution grants  to  the  President  of  the  United  States 
neither  legislative  nor  judicial  power.  Both  of  these 
powers- legislative  and  judicial— are  necessarily  in- 
volved in  the  defense  which  is  attempted  to  be  set  up 
by  the  Executive,  first,  in  the  words  of  his  own  counsel, 
that  he  may  judicially  iutcrgret  tho  Constitution  for 
himself  and  "judicialb""  determine  upon  the  validitj-  of 
every  enactment  of  Congress ;  and,  second,  in  the  position 
assumed  by  himself,  and  for  which  he  stands  charged 
here  at  your  b.ar  as  a  criminal,  to  repeal— I  use  the  word 
advisodiv— to  repeal  by  his  own  will  and  pleasure  the  laws 
enacted  by  the  representatives  of  the  people.  This  powor 
of  suspending  tho.se  laws,  and  dispensing  with  their  execu- 
tion until  such  time  as  it  may  suit  his  pleasure  to  test 
their  validity  in  the  courts  of  justice,  is  a  repeal  for  tlio 
time  being,  and,  if  he  be  sustained  by  the  Senate,  may  la^t 
during  his  natural  life,  if  the  American  people  should  so 
lon§  tolerate  him  in  tlie  office  of  Chief  Magistrate  of  the 
nation. 

Why  should  I  stop  to  argue  the  question  whether  such  a 
power  as  this  legislative  and  judicial  may  be  rightfully  as- 
sumed bv  the  President  of  the  United  States  under  tho 
Constitution,  wlieu  that  Constitution  expressly  declares 
that  all  legislative  power.s  granted  by  it  should  be  vested 
iu  the  Congress,  and  that  all  judicial  powers  shall  be  vested 
in  the  Supreme  Court,  and  in  such  inferior  courts  as  tlic 
Congress  may,  by  law,  estabii.sh,  subject,  nevertheless,  to 
the  liuiitatious  and  donations  of  power  embraccxl  in  tho 
Constitution.  The  assumption  uponwhich  the  defense  rests 
that  he  shall  only  execute  such  laws  as  he  approves  is  a^i 
assnmption  which  invests  him  with  legislative  aud  judicial 
power  in  direct  contravention  of  the  express  words  of  tho 
Constitution  itself. 

If  the  President  may  dispense  with  one  act  of  Congress 
upon  his  own  di-crction,  may  he  not  in  like  manner  dis- 
pense with  every  act  of  Congress?  I  ask  you.  Senators, 
w  hether  t"lii8  conclusion  does  not  necessarily  result  as  ne- 
necessarilv  as  effect  follows  ethcient  cause?  If  not» 
prav  why  not?  Is  the  Senate  of  the  United  States,  in  order 
to  shelter  this  great  criminal,  to  adopt  the  assumption  of 
unrestrieti'd  prerogative— the  wild  and  guilty  phantasy 
that  "the  king  can  do  no  wrong,"  and  thereby  clothe  tho 
E.vecutive  of  the  .\nii'rican  people  with  power  to  suspend 
and  dispen.-e  with  the  execution  of  their  laws  at  his  plef»- 
suie;tu  interpret  their  Constitution  for  himself,  and 
thereby  inherit  their  government. 

Senators.  I  have  i'nd<'Hvored  lo  open  this  question  befbre 
3-ou  in  its  magnitude.  I  trust  that  I  have  succeeded.  Ho 
assured  of  one  thing— that  .according  to  the  best  of  my 
ability,  in  tho  presence  of  the  reprejjontativcs  of  tho  u.i- 
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tion,  I  have  not  been  unmiudfiil  of  uiv  oath ;  and  I  bee 
leave  to  sav  to  you,  Senators,  in  all  candor,  this  day,  that 
iu  mj' judgment  no  question  of  mishtier  import  was  ever 
before  presented  to  the  American  Senate,  and  to  say  fur- 
ther, that  no  question  of  greater  magnitude  ever  can  come 
by  posi^ibilitv  before  the  American  Senate,  or  any  quectiou 
cpou  the  decision  of  which  graver  interests  necessarily 
depend. 

lu  considering.  Senators,  this  great  question  of  the  power 
of  tlie  ('resident,  bv  virtue  of  his  executive  authoritj-,  to 
suspend  the  laws  and  dispense  with  their  execution,  I  pray 
j-ou  consider  that  tlio  Constitution  of  your  country,  essen- 
tial to  vour  national  life,  cannot  exist  without  legis- 
lation, duly  enacted  by  the  representatives  of  the  people 
in  vi.ugresB  assembled,  and  duly  executed  by  their  chosen 
Chief  Magistrate.  Courts,  neither  supreme  nor  inferior, 
can  exist  without  legislation. 

Is  the  Senate  to  be  told  that  the  department  of  the  go- 
vernment essential  to  the  peace  of  the  repuUic,  essential 
to  the  general  administration  of  justice  Ijetween  nuin  and 
man,  tiiose  ministers  of  justice,  who,  in  the  simple  oath  ol 
the  purer  days  of  the  republic,  were  sworn  to  do  equal 
iustifc  betw  ee'U  the  poor  and  tlie  rich,  shall  not  administer 
lUBtice  at  all.  if  perchance  the  President  of  the  United 
States  may  choose  w  hen  Congress  comes  to  enact  a  law 
for  the  organization  of  the  judiciary,  and  pass  it  despite 
his  obieetion  to  the  contrary,  in  accordance  with  the  Con- 
stitution, by  a  two-third  vote,  to  deelai'e  that,  according  to 
his  judgment  and  convictions,  it  violates  the  Constitution 
of  tliL-  country,  and,  thereto:,.,,  i'.  shall  not  be  put  into  cxe- 
cutiuu?  .    ,.  .  „   . 

Senators,  if  he  has  the  power  to  sit  in  jugment  judicially 
and  I  use  the  words  of  his  advocate,  upon  the  Tenure  of  Of- 
fice att  of  1867,  he  has  like  power  to  sit  iu  iudgnu-nt  judi- 
ciallv  upon  every  other  act  of  Congress.  1  would  like  to 
know,  in  the  event  of  the  Iresidi-nt  of  the  United  States 
interfering  with  the  executiuu  of  tlu- Judiciary  act,  vvhere- 
bv,  for  the  tirst  time,  if  yuu  pUasr.  in  your  history,  or 
for  the  second  time  it  you  pk-asc,  by  some  strange  in- 
tervention of  ProvidL-nce,  by  which  tiie  existing  judges 
have  perished  from  the  earth,  I  would  like  to  know 
what  becomea  of  this  wicked  and  bold  pretense, 
unfit  to  be  played  upon  children,  that  the  I'resident  only 
violated  the  law  innocently  to  have  the  question  decided 
in  the  courts,  and  he  has  the  power  to  prevent  any  court 
Bitting  in  judgment  upon  it.    Kepreeentatives  to  the  Con- 

fress  of  the  L  nited  States  cannot  be  chosen  without  legi.-<- 
;itiou :— First.  The  legislation  of  Congress  appertaining  to 
representation  among  the  several  States  according  to 
the  whole  number  of  representative  population  ia  cach.l 

Second.  The  enactment  either  by  Ccmgresa  or  bv  the 
legislatures  of  the  several  States,  fixing  the  time,  place  and 
mauui-r  of  holding  the  elections.  Is  it  possilile  that  the 
President  of  the  United  States,  in  the  event  ol  such  legis- 
lation by  Congress,  clearly  authorized  by  the  very  terms 
of  the  Constitution,  and  essential  to  the  very  existence  of 
the  governmnnt,  is  permitted,  in  the  exercise  of  his  judi- 
cial executive,  authority  to  sit  down  in  judgment  upon 
your  Constitution  and  sa.v  that  it  shall  not  be  executed? 

Why,  this  pow  er,  gi\  en  by  the  Constitutiou  to  the  Con- 
gress, to  prescribe  the  time,  place  and  manner  of  holding 
elections  for  roiuvs^'Utativos  iu  Congress,  in' the  several 
States,  was.  in  the  wuiila  of  the  fraiuers  of  the  Constitu- 
tion, to  enable  the  people,  through  the  National  Lvgisla- 
ture,  to  perpetuate  the  legislative  department  of  this  go- 
vei'ument.  and  «e  arc  to  be  told  here,  and  nc  are  to  de- 
liberate upon  it  from  day  to  day,  and  from  week  to  ^^•eek, 
that  the  President  is  by  virtue  of  his  executive  otlice, 
liis  executive  prerogative,  clothed  with  the  authority  to 
determine  the  validity  of  your  law,  to  suspend  it  and  dis- 
pense with  its  execution  at  his  pleasure.  Again,  a  Presi- 
dent of  the  United  States,  to  execute  the  laws  of  the  peo- 
ple, enacted  bv  tlieir  Kepresensatives  in  Congress  assem- 
Llcd,  cannot  be  chos<'n  w  ithout  legislation.  Are  we  to  be 
tidd  the  President  at  everv  step  is  vested  with  authority  to 
dispense  with  the  execution  of  the  laws  and  to  suspend 
with  its  operation  until  he  can  have  a  decision,  if  you 
please,  in  the  courts  of  justice? 

If  the  President  may  set  aside  the  laws  and  suspend 
their  actinn  at  pleasure,  it  results  that  he  may  annul  llie 
(Jiinstitutiou  and  annihilate  the  government.  That  is  the 
i-eue  before  the  American  Senate.  1  do  not  go  outside  of 
the  President's  answer  to  establish  it.  '1  he  Constituti'in 
itself,  according  to  this  assumption,  is  at  his  mercy,  as  well 
as  the  laws,  and  the  pecjile  of  the  Uniteil  Statics  are  to 
Btand  bv  and  to  be  mocked  and  derided  in  tlieir  own  Capi- 
tal, when,  in  accoi dance  with  the  exj.ress  provisions  of 
their  Constitution,  they  bring  him  to  Ilie  bar  of  the  Se- 
nate to  answer  for  his  great  crime,  than  wliich 
none  greater  was  ever  committed  since  that 
day  when  the  first  crime  was  committed  on  this 
planet,  as  it  sprung  from  the  hand  of  its  Creator,  that 
crime  w  hich  covered  oiu'  man's  brow  with  the  ashy  pale- 
ness of  death,  andco\ered  the  brow  of  anofliernian  with 
the  damning  bl<iteh  ol  fratricide.  The  jieoiile  of  the  United 
Stat<.-s  are  n<jt  to  be  answered  at  this  bar.  It  is  iu  vain  that 
the3' have  put  into  the  liauds  of  their  representatives  tlu; 
pow  er  to  impeach  siuli  a  malefactor,  and  by  the  express 
words  of  their  Constitution  have  given  to  tin' t'lnafe  tlie 
power,  the  exclusive  power,  the  sole  power,  to  try  him  for 
hie  high  crimes  and  misdemeanors. 

The  question  touches  the  nation's  life,  but  I  know,  Sena- 
tore,  that  your  matchless  Constitution  of  the  government, 
the  hope  cif  the  strupeliiig  friends  of  liberty  in  all  land.«. 
and  for  the  perpetuity  .ind  triumpli  of  which  millions  of 
hands  are  liftid  tliis  diiv  in  prayer  to  the  tied  of  nations, 
can  no  more  ejiist  w  ithout  lawn  duly  enacted  by  the  law- 
making power,  than  can  the  people  of  the  United  States 
themselves  exiet  without  air  or  witliout  that  light  of  Ilcu- 


ven  which  shines  above  ns,  filled  with  the  light  and  breath 
of  the  Almighty.  A  Constitution  and  laws  which  are  not 
and  cannot  be  enforced,  are  dead. 

The  vital  principle  of  your  Constitution  and  laws  is  that 
they  shall  be  the  supreme  law  of  the  laud— sujneme  ia 
every  State,  supreme  in  every  territory,  supreme  iu  every 
rood,  supreme  on  every  deck  covered  with  your  Hag,  in 
every  zone  of  the  glolie ;  and  yet  we  are  debatiug  here  to- 
day whether  a  man  w  hose  breath  is  in  his  nostrils,  a  mere 
servant  of  the  people,  mav  not  suspend  the  execution  both 
of  the  Constitution  and  of  the  law  at  his  pleasure,  and 
defy  the  po\ier  of  the  people. 

if  I  am  right  in  the  proposition  that  the  acts  of  Congress 
are  law,  and  are  to  lie  executed  until  repealed  or  reversed 
in  the  mode  prescribed  by  the  Constitution,  in  the  courts 
of  tlie  United  States,  acting  within  their  juris- 
diction and  under  the  limitations  of  the  Oousti-  , 
tutioii,  it  results  that  the  violation  of  such  acts  by  the 
Presideut  of  the  United  States  and  his  refusal  to  execute 
them,  is  a  high  crime  and  mi-idemeanor  within  the  teraia 
of  the  i;onstitution.  for  w  liieh  be  is  impeachable,  and  for 
which,  if  he  be  guilty,  he  ought  to  be  convicted  and  re- 
moved from  the  olbce  which  lie  has  dishonored.  It  is  niX 
ueedfiil  to  inquire  whether  only  crimes  and  misdi'ineauor.s, 
spofiallv  made  such  bv  the  Constitution  of  the  United 
St;',ij  s  :iie  iiopeachahle,  liecaiise  by  the  laws  of  the  United 
t;:(t''  :lI1  ,  iineri  and  misdemeanors  at  common  law,  e^nu- 
iiiicti  (i  w  itiiiu  the  District  of  Columbia,  are  made  indicta- 
able. 

I  believe  it  is  conceded  on  every  hand  that  a  crime  or 
misdemeanor  made  indictable  by  the  laws  of  the  United 
States,  when  cimmitted  by  an  olhcer  of  the  United  Stales, 
in  his  oHice,  after  violation  of  his  sworn  duty,  is  a  high 
crime  and  misdemeanor,  witbiu  the  meaning  of  the  Coii- 
Btitution.  At  all  events,  if  that  be  not  accepted  as  a  true 
and  self-evident  proposition  b.v  the  Seuate,  it  would  be 
in  vain  that  1  should  argue  further,  for  1  might  as  well  ex- 
pect to  kindle  life  under  the  tliroes  of  death  as  to  persuade  a 
Senate  so  lost  to  every  sense  of  duty,  and  to  the  voice  of 
freedom  itself,  as  to  come  to  the  coneliision  that  after  all 
it  is  not  a  high  crime  and  misdemeanor,  under  the  Consti- 
tution, for  the  President  of  the  United  States,  deliberately 
.and  purposelv,  in  violation  of  his  oatli.  iu  violation  of  the 
pbiiu  letter  of  the  t:on-titiition  that  he  sbould  take  care 
tliat  tile  laws  should  lie  iMitbtuUy  executed,  to  set  asido 
tiic  laws,  and  to  declare  ditiantlv  that  he  will  not  execute 
them. 

Mr.  P.IXGHAM  in  this  connection  referred  to  the  act  of 
IRd  extending  the  common  law  of  Maryland  to  the  Dis- 
trict of  Columbia,  and  argued  from  it,  and  from  the  opinion 
of  the  court  in  the  Kendall  case,  that  tiie  President's  acts 
were  indictable  in  the  District,  and  that  being  indictable 
they  must  therefore  be  impeachable,  lie  then  continued : — 
1  do  not  propose.  Senators,  to  w  aste  w  erds  iu  noticing  what 
but  for  the  respect  1  bear  to  the  learned  counsel  from  Slas- 
sachusetts  (Mr.  Curtis)  I  would  call  tlie  mere  lawyers' 
quilible  of  the  defense,  ttiat  even  if  tlie  President  be  guilty 
of  the  crimes  laid  to  his  charge  in  the  articles  presented  by 
the  llor.se  of  Kepresentatives,  still  they  are  not  high  crimes 
aud  misdemeanors  w  iiliiu  tlw  n.eauiug  of  the  Constitution, 
becau."!'  they  are  not  kindred  to  the  great  crimes  of  treason 
and  bribery. 

It  is  enough.  Senators,  for  mc  to  remind  vou  of  what  I 
have  already  said,  that  they  .'ire  cranes  which  touch  tho 
life  of  the  nation,  w  hieh  touch  the  sTabilitv  of  our  institu- 
tions; that  thev  are  crimes  w  liieli,  if  tolerated  by  ihii  tho 
higliest  tribunal  of  the  bind,  i\ouUl  vest  the  Presideut,  by 
its  solemn  judgment,  with  a  pow  er  under  the  Con-titiition 
to  suspend,  at  his  pleasure,  all  laws  upon  your  statute 
books,  and  thereby  to  annihilate  your  government.  They 
li.\ve  heretolore  been  held  cringes  in  history,  and  crimes  of 
such  magnitude,  that  they  have  cont  their  perpetrators 
their  lives ;  not  merely  their  oUices,  but  their  lives. 

Of  that  I  mav  have  more  to  say  hereafter,  but  I  return 
to  mv  proposition,  the  defense  of  the  President  is  not  wjie- 
tlier  indictable  ciimesor  olieiises  are  laid  to  his  charge,  but 
it  rests  upon  the  bnad  proposition,  as  already  sta'ocl.  that 
impeachment  docs  not  lay  against  him  for  any  violation  of 
the  Constitution  or  of  tlie  laws,  because  of  his  asserted 
coustitiitioUMl  rii-'bt  judieially  to  inteiiri't  every  provision 
of  the  Constitution  for  himself,  and  also  to  interpret  for 
himself  the  validity  of  every  law,  and  to  exclude  ■  r  disro- 
gartl,  at  his  election,  any  provision  either  of  the  Constitu- 
tion or  of  the  law,  and  especialU  if  lie  ileclares  at  the  fact 
or  after  the  fact,  that  his  only  purpose  in  violating  tho  ono 
or  the  other,  is  to  have  a  true  constniitioii  of  the  Conetitii- 
tiiui  in  the  one  case,  and  a  judicial  determination  of  the 
validity  of  the  otlnr  in  the  courts  of  the  Iniled  States. 

I  do  iiot  state  this,  as  the  jiositiciu  of  the  President,  too 
strongh  ,  although  I  pray  Senators  to  notice,  for  I  would 
aecoiint  mvself  a  dishonorable  man,  if  purposelv,  here  or 
elsew  here.  1  should  misrepresent  the  position  assumed  by 
the  President  that  the  counsel  lor  the  dclouse,  -Mr.  t.urtis, 
in  his  opening,  attempts  to  gainsay  the  statement  as  1 
have  just  made  it,  that  the  defense  of  the  I'resident  reeta 
upon  the  as8um)ition  as  stated  in  hie  answer. 

Mr.  Curtis,  in  his  opeuing  address  says:— "Ilut  when. 
Senators,  a  e-i^.jtion  arises  whetlier  a  particular  laiv  has 
cut  otf  a  pot\er  conlided  to  him  by  the  people  through  tho 
tonstitiitiou.  and  lie  alone  can  raise  that  question,  and  he 
alone  can  cause  a  judicial  decision  to  come  between  tho 
two  branches  of  the  goveriiiiieut,  to  say  w  Inch  of  them  is 
ripl't.  and  after  due  deliberation,  with  advice  of  those  who 
are  bis  proper  advisers,  he  settles  do^vu  firmly  upon  tho 
opinion  that  such  is  the  character  of  the  la«  ,  it  remains  to 
be  settled  bv  you  whether  there  is  any  violation  of  his 
duty  when  he  takes  the  needful  steps  to  raise  that  ques- 
tion and  have  it  peacehiUy  decided.  ' 
Mow,  I  ask.  Senators,  in  all  candor,  what  there  is  to  hin- 
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der  the  President,  if  by  force  of  the  Constitution,  as  the 
learned  counsel  argues,  he  is  vested  with  judicial  authority 
to  interpret  the  Constitution  and  to  decide  on  the 
validity  of  any  law  of  Congress,  what  there  is  to 
hinder  him  to  say  of  every  law  of  the  land  that  it 
cut  off  some  power  confided  to  him  by  tlie  people. 
The  learned  gentleman  from  Massachusetts  was  too 
self-raised,  and  he  is  munfestly  too  profound  a 
man  to  launch  ont  on  this  wild  stormy  sea  of  anarchy, 
careless  of  all  success,  in  the  manner  in  which  some  of 
hi?  associates  did.  You  niav  remember,  and  I  give  it  only  | 
from  memory,  but  it  is  burned  into  my  brain  and  will  only 
perish  with  mv  life,  vou  will  remember  the  utterances  of  j 
the  gentleman  from  New  York  (Mr.  Evarts),  who  was  not 
so  careful  of  liis  words,  when  he  stood  before  yoii  .and 
taid,  in  the  progress  of  his  argument,  that  the  Constitution 
of  the  United  States  had  invested  the  President  with  the 
^o\\  er  to  guard  the  people's  rights  against  Congressional 
usurpation.  ; 

You  recollect  that  as  he  kindled  m  his  argument,  he 
ventured  on  the  further  assertion,  in  the  presence  of  the 
Senate  of  the  United  States,  that  if  you  dared  to  decide 
against  the  President  on  this  issue,  the  question  would  be 
raised  b.y  the  people  under  the  banner  of  the  supremacy 
of  the  Constitution  in  defense  of  the  President,  and  of 
the  supremacy  or  authority  of  Congress  on  the  other  side. 
The  supremacy  of  the  Constitution  is  to  be  the  sign  under 
which  the  President  shall  conquer  against  the  unlimited 
authority  of  Congress  to  bind  him.  by  laws  enacted  by 
themselves  in  the  modes  prescribed  by  the  Constitution. 

Senators,  I  may  be  pardoned  for  summoning  the  learned 
counsel  from  Massachusetts,  Mr.  Curtis,  as  a.  witness 
against  the  as»umi>tion  of  his  client,  and  against  the  as- 
sumption of  his  associate  counsel  touching  this  power  of 
the  President  to  dispense  with  the  execution  of  the  law. 
In  1862  there  was  a  pamphlet  publislied,  bearing  the  name 
of  the  learned  gentleman  from  Massachusetts,  touching 
limitations  on  the  executive  power,  and  1  will  read  an  ex- 
tract or  two  from  that  pamphlet  to  show  the  ditterence  be- 
tween the  current  of  a  learned  man's  thoughts  when  he 
speaks  for  the  people  according  to  his  own  convictions  and 
a  similar  man  when  he  speaks  under  a  retainer. 

His  pamphlet  is  addressed  "to  all  persons  who  have 
Bworn  to  support  the  Constitution,  and  to  all  citizens 
who  guard  the  principles  of  civil  liberty  which  that 
Constitution  embodies,  and  for  the  preservation  of 
which  it  is  our  only  security,  these  speeches  are 
lespectfuUy  dedicated.  Benjamin  W.  Curtis."  The 
President,  ho,  says,  is  "the  Comm;inder-in-Chief  of  the 
Armv  and  Navy,  not  only  b3'  force  of  tlie  Constitution,  by 
under  and  subject  to  the  Constitution,  and  to  certain  re- 
Btrictions  therein  contained,  and  to  every  law  enacted  by 
its  authority  as  completely  and  clearly  as  the  pri\ate  in 
the  ranks. 

"He  is  General-in-(;hief.  but  can  a  General-in-Chief  dis- 
obey any  law  of  his  own  authoritv?  When  he  c.in,  he 
Biiperadds  to  his  right  as  conimandi-r  the  power  of  being 
a  judge,  and  that  is  military  despoti.-m.  The  mere  an- 
thority  to  command  an  army  is  not  an  authority  to  dis- 
obev  the  laws  of  the  country.  Besides,  all  the  powers  of 
the  President  are  executive  merely.  He  cannot  make  a 
law,  he  cannot  repeal  one;  he  can  only  execute  a  law; 
he  can  neither  make,  nor  suspend,  nor  alter  it;  he  cannot 
even  make  an  inquiry." 

That  is  good  law ;  not  good  law  exactly  in  the  midst  of 
the  Kebellion,  but  it  is  good  law  enough  under  the  Consti- 
tution—in the  light  of  the  interpretation  given  to  it  bj-  that 
great  man,  Mr.  John  yuiney  Adams,  \vhom  I  have  before 
cited— when  the  liiuitations  of  the  tlonstitution  are  in 
operation,  and  when  the  land  is  covered  with  the  serene 
light  of  peace;  whenever  a  humau  being,  citizen  or 
stranger,  within  our  gates  is  under  the  shadow  of  the  Con- 
stitution. It  is  the  law  and  nothing  but  the  law,  that  tlio 
claim  on  the  part  of  the  Executive  to  suspend,  at  his  dis- 
cretion, all  the  laws  on  your  statute  book,  and  to  dispense 
with  their  execution,  is  the  defense,  and  the  whole  de- 
fense of  the  Pre-ident  seems  to  me  clear,  clear  as  that 
light  in  whicli  we  live,  and  so  clear,  that  whatever  may  be 
the  decision  of  this  tribunal,  that  will  be  the  judgment  of 
the  American  people. 

It  cannot  be  otherwise.  It  is  written  in  this  answer ;  it 
is  written  in  the  arguments  of  his  counsel,  and  no  mortal 
man  can  evade  it.  It  is  all  that  there  is  of  it.  and  to  esta- 
blish this  assertion  that  it  is  all  there  is  of  it,  I  ask 
Senators,  to  consider  u  hat  articles  the  President  lias  de- 
nied. Not  one.  1  ask  the  Senate  to  consider  what  ort'ense 
cbjw^ed  against  him  in  the  articles  presented  bv  the  House 
01  Representatives,  he  has  not  openly  by  his  answer  con- 
fesaed,  or  what  charge  is  not  clearly  re-established  bj-  the 
proof.    Not  one. 

Who  can  doubt  that  when  the  Senate  was  in  session, 
the  President  in  direct  violation  of  the  express  require- 
ment of  the  law,  which,  in  the  language  of  the  honorable 
Chief  Justice,  in  the  Mississippi  case,  li'ft  no  discretion  in 
him,  but  enjoined  a  special  duty  upon  him,  did  purposely, 
deliberately  violate  the  law  and  defied  its  authority,  in 
that  he  issued  an  order  for  the  removal  of  the  Secretar3' 
of  War,  and  issued  a  letter  of  authority  for  the  appoint- 
ment of  a  successor,  the  Senate  being  m  session  and  not 
consulted  in  the  premises. 

The  order  and  the  letter  of  authority  are  written  wit- 
nesses of  all  the  guilt  of  tlie  accused.  They  are  confes- 
sions of  reference,  and  there  is  no  escape  from  them.  This 
order  is  a  clear  violation  of  the  Tenure  of  Ortice  act.  The 
President  is  manifestly  guilty  in  manner  and  form,  as  he 
stands  charged  in  the  tirst,  second,  third,  eighth  and 
elevcntli  articles  of  impeachment,  and  no  man  can  denv  it 
except  a  man  who  accepts  as  the  law's  assumptiim  in  his 
answer,  tliat  it  is  an  executive  prerogative,  judicially,  to 


interpret  the  Constitution,  and  to  set  aside,  to  violate  and 
to  defy  the  law  when  it  vests  no  discretion  in  him  what- 
ever, "and  to  challenge  the  people  to  bring  him  to  trial  and 
punishment. 

Senators,  on  this  question,  at  the  magnitude  and  charac- 
ter of  tlie  offenses  charged  against  the  President,  I  may  be 
permitted.  Inasmuch  as  the  gentleman  from  New  York  re- 
ferred to  it,  to  ask  your  attention  to  what  was  ruled  and 
settled,  and  I  think  well  settled,  on  the  trial  of  Judge  Peck. 
The  counsel  took  occasion  to  quote  a  certain  statement 
from  the  record  of  that  trial,  and  took  especial 
pains  to  evade  in  their  statement  of  what  was 
actually  settled  by  it.  I  choose  to  have  the 
whole  of  the  precedent.  If  the  gentleman  insists 
on  the  law  in  that  case,  I  insist  on  all  its  forms  and  on 
all  its  provisions.  In  the  trial  of  the  Peck  case  Mr.  15u- 
chanan,  speaking  for  the  managers  on  the  part  of  the 
House  of  liepi  esentatives,  ra.ade  the  statement  that  an 
impenchable  violation  of  law  could  consist  in  tlie  abuse  as 
well  .as  in  the  usurpation  of  authoritv ;  and  if  you  look 
carefully  through  that  record,  you  will  find  none  of  the 
learned  counsel  who  appeared  in  behalf  of  Judge  Peck 
questioning  for  a  moment  the  correctness  ot  the  propo- 
sition. 

I  think  it  capable  of  the  clearest  demonstration  that  that 
is  the  rule  which  ought  to  govern  the  decision  in  this  case, 
inasmuch  as  all  the  offenses  charged  were  committed  with- 
in this  district,and  as  I  have  already  shown,  arc  indictable. 
It  is  conceded  that  there  is  a  p.artial  exception  to  this  rule. 
A  judge  cannot  be  held  accountable  for  an  error  of  judg- 
ment, however  erroneous  liis  judgment  may  be,  unless 
fraud  be  asserted  and  proved. 

No  such  rule  ever  was  held  to  .apply  to  an  executive  of- 
ficer. That  is  an  exception  running  through  all  the  law  in 
favor  of  judicial  ollicers.  A  mere  executive  officer,  clothed 
with  no  judicial  authority,  would  be  guiltv  of  usurpation 
without  fraud.  An  error  of  judgment  would  not  excuse 
an  executive  officer.  I  refer  to  the  general  rule  of  law,  as 
stated  by  Sedgwick  in  his  work  upon  statutorv  and  con- 
stitutional law,  in  which  he  says:— "Good  faith  is  no  ex- 
cuse for  the  violation  of  a  statute.  Ignorance  of  the  law 
cannot  be  set  up  in  defense,  and  this  rule  holds  good  ia 
civil  as  well  as  in  criminal  cases." 

Tlie  gontleiiian  from  New  York,  Mr.  Evarts,  entered 
up  ill  a  «  ■n.li/rriil  ulventure  here  when  he  undertook  to 
tell  Ihr  ^eiKiti- tliat  that  rule  which  holds  the  violator  of 
law  aiiswi-inlili',  and  necessarily  implies  a  guilty  purpose, 
applies  to  otlunsrs  which  are  mala  m  se.  Ihe  gentleman 
sh.iiild  ha\i-  known  when  he  made  that  utterance  that  the 
liislicst  u  1  iter  on  law  in  -Vmerica,  a  man  second  to  no 
writer  on  law  in  the  English  tongue  in  any  country,  has 
trulv  recorded  in  his  great  commentaries  on  the  law  that 
the"  distinction  between  viata  jfrokibita  and  mala 
in  se,  has  been  long  ago  exploded,  and  that  the 
same  rule  applies  to  the  one  as  to  the  other. 
I  refer  to  1  Kent's  Commentaries,  p.  529,  and  really  I 
c.anuot  see  why  it  should  not  be  so,  and  I  doubt  very  much 
whether  it  is  within  the  compass  of  the  mind  of  any  Sena- 
tor to  see  wliy  it  should  not  be  so. 

Mr.  Bingham  went  on  to  ar^ue  th.at  the  limitation  of  six 
months  within  which  an  othce  must  be  filled  would  bo 
evaded  if  the  President  were  allowed  to  make  an  ad  inte- 
rim nonun:xthtu,  and  at  the  end  of  six  mouths  make  an- 
other ad  inh'vim  nomination,  and  so  on  to  the  end  of  liis 
term  of  office. 

He  then  continued— But  it  has  been  further  stated  here 
by  the  counsel  for  the  defense,  by  way  of  illustration  and 
answer,  suppose  the  Congress  of  the  United  States  should 
enact  a  buv,  iu  eUar  violation  of  the  express  power  con- 
ferred in  the  Cmislitution,  as  for  example,  a  law  declaring 
that  the  Pre.-ideiit  sh:ill  not  be  Commander-in-Chief  of  the 
Army,  or  a  lau  declaring  that  lie  sh;ill  not  exerci.se  the 
pardouiug  power  in  any  ea.se  whatever,  is  not  the  Presi- 
dent of  the  United  States  to  intirvene  to  protect  theCOn- 
etitutiiny  I  say,  no !  The  President  is  not  to  intervene 
and  protect  the  Constitution. 

The  people  of  the  L'nitcd  States  are  the  guardians  of 
their  own  Constitution;  and  if  there  be  one  thing  in  that 
Constituticin  more  ck-arlv  written  and  more  firmly  estab- 
lished than  another,  it  is  the  express  and  clear  provision 
that  the  Legislative  Department  of  the  government  is  re- 
sponsible to  UH  power  on  earth  for  the  exercise  of  its  legis- 
lative authoi  ity  and  for  the  discharge  of  its  duty  save  the 
people. 

It  is  a  new  doctrine  altogether,  that  the  Constitution  is 
exclusively  in  the  keeping  of  tlie  President.  When  that 
day  comes,  Senators,  that  the  Constitution  of  this  country, 
so  eseenital  to  your  national  existence,  and  so  essential  to 
the  peace, happiness  and  prosperity  of  the  people,  rests 
exclusively  on  the  fidelity  and  patriotism,  and  integrity 
of  Andrew  Johnson,  may  God  save  the  Constitution,  and 
save  the  Republic.  (Laughter.)  No,  sir.  there  is  no  such 
power  vested  iu  the  President  of  the  United  States.  It  is 
only  coming  back  to  the  old  proposition.  But,  say  the 
gentleman,  certainly  it  would  be  unconstitutional  for 
Coug.ess  so  to  le^slate.  Agreed ;  I  admit  that  it  would  bo 
not  oulv  unconstitutional,  but  that  it  would  be  criminal. 

But  the  question  is,  before  u  hat  tribunal  is  the  Congress 
to  answer?  Onl3'  before  the  tribunal  of  the  people.  Ad- 
mit that  ConcreBs  passed  such  a  law  corruptly,  and  yet 
every  one  at  all  conversant  with  the  Constitution  ot  the 
country,  knows  well  that  it  is  written  in  that  instrument 
that  the  members  of  Congress  shall  not  be  held  to  answer 
in  any  place,  or  before  anv  body  what<\cr,  for  their 
official  acts  iu  Congress  assembled,  save  before  their  con- 
stituents. Ihat  is  the  end  iif  it.  They  answi'r  to  the  peo- 
ple, and  the  i>eo]ile  Mbiiie  can  apply  the  reniedv. 

You  eaunot  answer  iu  the  courts,  and,  of  course,  when 
a  majority  votes  that  3vay  iu  each  House  you  cannot  ex- 
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poet  very  well  to  expel  them.  Their  onlv  rospon-ihilitv  is 
to  the  people ;  the  people  alone  h:ive  tlie  rivht  to  challenge 
them.  That  is  precisely  what  tlie  people  liave  written  in 
the  Consttiiition,  and  every  man  in  the  country  so  under- 
ttands  that  proposition. 

I  might  make  another  remark  which  ghowa  the  utter 
fallacv  of  any  such  prono.sition  as  that  contended  for  hy 
the  counsel  for  the  President,  and  that  is  that  if  Congress 
were  so  lost  to  all  sense  of  inatiee  and  diitv  as  to'take 
away  the  p.ardouing  power  from  the  President,  it  would 
have  it  in  its  power  to  take  away  all  right  of  appeal  to 
the  courts  of  the  United  States  on  that  nuestiou,  so  that 
there  wonld  be  an  end  of  it,  and  there  would  be  no  remedy 
but  with  the  people,  except  indeed  the  President  is  to 
take  up  arras  and  set  aside  the  laws  of  Congress. 

Having  disposed  of  this  proposition,  the  next  inquiry  to 
be  considered  by  the  Senate,  and  to  which  I  desire  to  di- 
rect your  attention  is,  that  of  the  power  of  the  President 
under  the  Constitution  to  remove  the  heads  of  the  depart- 
ments, and  to  fill  the  vacancies  so  created  during  the  sea- 
Bion  of  the  Senate  of  the  Uniteed  States,  without  its  con- 
sent and  against  the  express  authoritv  of  law. 

At  this  stiige  of  his  argument,  Mr.  Bingham  yielded  to  a 
motion  to  adjourn,  and  the  court,  at  t<;u  minutes  before 
four  o'clock  adjourned. 


PROCEEDINGS  OF  TUESDAY,  IWAY  5. 

When  the  Senate  was  called  to  order,  Mr.  CAME- 
KON  moved  that  the  members  of  the  National  Medi- 
cal Association  be  admitted  to  places  in  the  gallery. 
In  reply  to  a  question  of  Mr.  Morrill,  of  Vermont,  he 
Baid  there  were  about  two  hundred  of  them. 

Senator  DRAKE  opposed  the  motion,  saying  that 
Senators  and  Representatives  could  furnish  them 
tickets,  .and  thus  avoid  thronging  the  galleries. 

After  some  further  talk  the  motion  was  lost,  and 
the  chair  was  vacated  for  the  Chief  Justice. 
Mr.  Bineliam  liesiiines. 

The  court  haviusr  been  opened  in  due  form  Mr. 
Bingham  proceeded  with  his  argument. 

In  his  opening  remarks,  indistinctly  heard,  he  was 
understood  to  repeat  the  view  taken  by  him  yester- 
day, that  no  man,  in  office  or  out  of  ofHce,  is  above  the 
law,  but  that  all  persons  are  bound  to  obey  it;  that 
the  President,  above  all  others,  is  bouud  to  take  care 
that  the  laws  be  faithfully  executed,  and  that  the  sus- 
pending and  dispensing  power  asserted  by  the  Presi- 
dent is  a  violation  of  the  rights  of  the  people,  and  can- 
not for  a  moment  be  allowed. 

Mr.  BINGHAM  continued  as  follows: — 

When  I  had  the  honor  to  cl^'se  my  remarks  yesterday,  I 
CflUed  the  attention  of  tlie  Sen.-itors  to  this  in-.. position:— 
Tiiat  their  iu'iniric^s  were  to  be  directed,  lir.^t,  tn  the  ■ines- 
tion  whether  the  President  has  power,  under  the  Consti- 
tution, to  remove  the  heads  of  departments  and  to  lill  the 
vacancies  so  created  by  himself,  during  the  session  of  the 
Senate,  in  the  absence  of  express  authority,  or  law  au- 
thorizing him  60  to  do?  If  the  President  has  not  the 
power,  ne  is  confessedly  guilty,  as  eliarired  in  the  first, 
second,  third,  eiglith  and  eleventh  articles,  unl.'.-s,  in- 
dei^d,  the  Senate  is  to  come  to  the  coneliisiun  tliat  it  i-  uo 
crime  in  the  President  of  the  I'nitid  States,  deliberately 
and  purposely,  and  defiantly,  to  violate  the  express  letter 
of  the  (-Constitution  of  the  I'nited  States,  and  the  express 
prohibition  of  the  law  of  Congress. 

•  I  have  said  that  the  act  was  criminal,  for  it  was  done 
deliberately,  purposily  and  defianilv.  What  answer  lias 
been  made  to  this.  Senators?  The  allegation  that  the  vio- 
lation of  law  ehargcil  in  these  articles  was  not  with  ciimi- 
nal  intent,  and  the  learned  counsel  stood  here,  from  hour 
to  hour,  and  from  day  to  day,  to  show  that  the  criminal 
intent  is  to  he  proved.  I  deny  it.  I  deny  that  there  is 
any  authority  which  jiistilied  anv  such  assumption.  The 
law  declares,  and  has  deelan-d  for  ecntoi  ies,  that  any  net 
done  deliberately  in  violation  of  law,  that  is  to  sav,  any 
liiilnwfiil  act  ilone  by  any  person  of  sound  mind  and  uu- 
der-tauding,  responsible  for  aets,  necessarily  implies   that 


the   pai't\  d-ing  it   intended  the   neces.sary  conaecjueucea 
of  his  own  act.     1  make  no    apology,  Sena 
insertion  of  the  word"inti'Ut"  in  the  articles. 


aeuueuce 
i,  lor   th( 


the 


It  is  a  Burjilueage,  and  is  not  needful,  hut  I  make  no 
apology  for  it.  It  is  found  in  everv  indietment.  Who 
ever  heard  of  a  court  where  the  rules  are  applied  with 
niore  strictness  than  thev  can  be  expected  to  be  ap- 
plied in  the  Senate  of  tlie  United  States?  Who  ever  heard 
of  a  court  demanding  of  the  i)roseetition  in  any  iiistunco 
whatever  that  ho  should  offer  testiuiouy  of  the  criminal 


intent  specially  averred  in  the  indictment,  when  he  had 
proved  that  the  act  was  done,  and  that  the  aetwns  un- 
lawful? It  is  a  rule  not  to  l>c  challenged  here  or  elsewhere 
among  intelligent  men,  that  every  pi-rson,  wliethc  r  in 
ollice  or  out  of  office,  who  does  an  unlawful  act,  made 
criminal  by  the  very  terms  of  the  statutes  of  the  countrv 
in  wliieh  he  lives,  and  to  the  juri-cdictiou  of  which  he  is 
subject,  intends  all  that  is  involved  in  the  doing  of  the  act, 
and  the  intent,  therefore,  is  already  established. 

No  proof  is  reuuired.  VVhy  to  require  it  would  simph- 
defeat  the  end.s  of  justice.  Who  is  able  to  penetrate  the 
liuiiiLin  intelli'ct,  to  spy  into  its  secret  and  hidden  reeesses 
in  the  brain  or  heart  of  man,  and  there  witness  that  which 
it  iiieditatc's  and  which  it  purposes?  Men.  iiitelligeiitinen, 
and  espieially  the  ministers  of  justice,  indge  of  men's  pur- 
poses by  their  acts,  and  neccssarilv  hold  that  thev  intend 
exactly  that  which  they  do,  and  tlien  it  is  for  them— not 
for  their  accusers— to  show  that  they  do  it  without  inten- 
tion ;  to  show  that  thev  did  it  under  a  tr-mporarv  delirium 
of  the  intellect,  by  which  in  tlie  providence  of  Cod  they 
were  for  the  time  lieiiig  deprived  of  the  im.w  er  of  knowing 
their  duty,  and  of  doing  their  duty  under  the  law. 

Senators,  on  a  remarkable  occasion,  not  unlike  that 
which  to-day  attracts  the  attention  of  the  people  of  tlie 
United  States,  and  attracts  the  attention  of  the  people  of  the 
civilized  world,  the  same  question  \\  as  raised  before  the 
tribunal  of  the  people,  whether  intent  was  to  be  estab- 
lished, and  one  of  those  men  on  that  occasion  when  Straf- 
ford knelt  before  the  assembled  majesty  of  England,  arose 
ill  his  place,  and  anwered  that  question  in  words  so  clear 
and  strong  that  they  ought  to  satisfy-  the  judgment  and 
&:\ti-fy  tlie  eoncieiiee  of  every  Senator,  iread  the  works 
of  I'viii  on  the  trial  of  Strafford  as  to  the  intent. 

"  Another  excuse,"  sa.vs  Pyni,  "  is  this— that  whatsoever 
he  hath  spoken  was  out  of  good  Intention.  Sometimes, 
my  lords,  good  and  evil,  truth  and  falsehood,  lie  so  near 
together,  that  they  are  hardlj'  to  be  distinguished.  Mattein 
IVaiiglit  with  danger  may  be  accompanied  with  such  cir- 
(•iiiii-t:inees  as  may  make  them  appear  useful  and  con- 
venient, and  in  all  such  cases  good  intentions  will  justify 
evil  consei|uenees.  But  where  matters  arc  evil  in  their 
own  nature,  such  as  the  matters  are  wherewith  the  Eail 
of  Strall'ord  is  charged,  breaking  the  public  faith  and  sub- 
verting laws  and  government,  they  can  never  be  justified 
by  any  intention  of  good,  of  whichsoever  they  may  be  pro- 
tended." 

Is  there  no  endeavor  hero  to  break  public  faith?  Is  there 
no  endeavor  here  to  subvirt  laws  and  government?  I 
leave  Senators  to  answer  tli:it  question  upon  their  own 
consciences  and  upon  their  oaths.  On  this  subject  ot  in- 
tent, I  might  illustrate  the  utter  futility  of  the  position  as- 
sumed here  by  the  learned  counsel,  but  I  will  refer  to  H 
notable  iustanee  in  history  where  certain  fanatics  in  the 
reign  of  Pn  ihric  II  put  little  children  to  death  with  tlio 
intent  of  sending  them  to  heaven,  because  the  Master  had 
written  "of  such  is  the  Kingdom  of  Heaven."  It  does  not 
appear  that  there  was  any  intention  of  staying  the  inno- 
cents,  \\  itii  their  sunny  voices  and  sunny  hearts,  but  that 
the.y  could  send  them  at  once  to  heaven  was  ot  no  av.iil  in 
the  courts  of  justice. 

I  read  also  of  a  Swedish  Minister  who  found  within  the 
kingdom  certain  subjects  who  were  the  beneliciaries  of 
charity,  upon  wlio.se  heads  Time's  frosty  fingers  had  scat- 
tered the  snows  of  five  and  seventy  winters,  whom  he  put 
brutallv  and  cniellv  to  death  w  ith  the  good  intent  of 
thereby  increasing  the  charity  in  the  interest  of  the  living 
with  a  longer  measure  of  j'ears  before  them.  I  never  read. 
Senators,  that  any  such  plea  as  that  avjiiled  in  the  courts 
of  justice  against  the  charge  of  murder  with  malice  afore- 
tliouglit.  It  is  a  puerile  eoiieeit,  unfit  to  be  uttered  in  the 
hearing  of  f^euators.  and  coudeuiiied  by  everv  letter  and 
Hue  and  word  ot  the  coniiiion  huv,  "tile  grow  tli  of  centu- 
ries, the  gatliered  w  i.-doiii  of  a  thousand  years." 

It  i-'  suggest.'d  bvone  of  my  colleagues,  and  it  is  not  unfit 
that  I  should  iiotiei^  it  in  passing,  that,  doubtless.  Booth  on 
the  I4tli  day  of  Febriiarv,  ImJ."),  when  he  sent  the  pure  spirit 
of  your  martyred  President  b.ack  to  the  (Sod  who  gave  it, 
declared -derlared  is  the  proper  word,  because  the  casi; 
here  rests  uihui  declarations— deel.arcd  that  he  did  that  act 
in  the  service  of  bis  country -in  th  •  service  of  liberty— in 
the  service  of  law  in  the  fCrvice  of  a  common  biiuianitv. 
If  the  avenging  hand  of  justiee  had  not  cut  him  oil  upon 
the  spot  where  he  stood,  iustaiitlv,  as  though  overtaken  by 
the  direct  judgment  of  oll'eiided  liumauity.l  suppose  that  he 
would  have  had  tins  sort  of  argument  iut<M-posed  in  liis  be- 
half, that  his  intentions  wen'  good,  and  theietore  the  vio- 
lated law  itself  ought  to  justify  the  act,  and  allow  him  tu 
depart,  not  a  condemned  criminal,  but  a  crowned  and 
honored  man. 

I  really  f.  el.  Senators,  that  I  ought  to  ask  vour  pardon 
for  having  divelt  at  all  ujion  this  proposition,  but  you 
know  u  itb  ,\  hat  pertiuaeitv  it  has  been  presseil  upon  the 
Consideration  of  the  Senate,  and  with  all  respect  to  the 
learncil  and  are.uuplislieii  geiitleinan  who  made  it,  I  feel 
it  due  to  m.vseh  to  sav  luie  that  1  think  it  was  iinworthv 
of  them,  .■mil  iinwortliv  of  the  place  Again  I  ask  voii. 
Senators,  h.is  the  President  tlii-  power  under  the  Consti- 
tulion  and  the  laws  during  (he  se-sion  of  tlv  Senate  to 
create  \  ae.ineies  in  the  head-'  ot  d' partuients.  under  vour 
Consiitutioii.  and  till  them  u  ithoiitthe  authoritv  of  an  ex- 
press lau  ,  without  the  advice  and  consent  of  tfie  Senate? 
If  he  lia»  not,  lie  lias  violated  the  Constitution,  he  has  vio- 
lated, as  I  shall  slunv  you  hereafter,  the  expre<-i  law  of  the 
laud,  and  is,  therefore,  eriminal.  Criuiinat  in  his  coodict 
and  in  his  inten'i'u  lnfore  this  tribunal,  where  he  stauda 
by  the  order  ot  the  people. 

Kirst,  then,  is  thi<  violatim  b.v  the  act  of  removal  and 
appointment,  ami  here.  Senators,  althoiigh  I  shall  have 
occasion  to  notice  it  more  specially  hcrcaftor,  1  ask  to  be 
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excused  for  referring  at  this  time  to  the  fact  that  it  can- 
not have  escaped  your  notice  that  the  learned  and  astute 
couneelof  the  President  took  care  all  the  time,  just  from 
the  heginning  to  the  end  of  this,  controversy,  not  to  con- 
nect toeither  the  power  of  removal  and  the  appointment 
during  tiie  session  of  the  Senate.  Every  word  m  the  vo- 
luminous argument  of  the  learned  and  ingenuous  counsel 
for  the  President  hears  vritness  to  the  truth  of  what  1  now 
assert,  that  the  appointing  power  is,  by  the  express 
terms  of  the  Constitution,  during  the  session  of  the  benate 
put  beyond  the  power  of  the  President,  save  and  except 
wlien  it  is  expressly  authorized  by  law.  •„„    „t 

I  thank  the  gentlemen  for  making  this  concession,  at 
least,  to  the  Senate,  for  it  is  a  confession  of  guilt  on  the  part 
of  their  client.  When  no  answer  can  be  made  they  act  on 
the  ancient  time-honored  and  accepted  maxims,  that 
'•silence  is  golden,"  and  so  on  that  point  they  were  silent 
on,  and  aU  without  exception.  There  was  an  appointment 
made  here,  in  direct  violation  of  the  express  law ;  m  direct 
violation  of  the  express  letter  of  the  Constitution ;  m  direct 
violation  of  everv  interpretation  ever  put  upon  it  bv  any 
commanding  intellect  in  this  country,  and  the  gentlemen 

It  is  in  vain.  Senators,  that  they  undertake  to  meet 
that  point  in  this  case  by  any  reference  to  the  speech  of 
inv  leal  ued  and  accomplished  friend  who  represents  the 
Stateof(;hioin  this  Senate  (Mr.  Sherman).  Not  a  word 
escaped  his  lips  in  the  speech  which  they  have  quoted, 
touching  the  power  of  appointment,  during  that  session 
of  the  Senate,  and  in  direct  violation  of  the  express  litter 
of  the  'i  enure  of  Otlice  act ;  nor  did  any  such  words  es- 
escape  from  the  lips  of  any  Senator.  1  am  not  surprised ; 
it  is  a  credit  to  the  intellectual  ability  of  the  learned  .and 
accompli-hed  counsel  who  appear  for  the  President,  that 
tliey  kept  that  question  out  ot  eight  in  their  elaborate  and 
exhaustive  arguments.  .. 

I  read  now.  Senators,  from  the  provision  of  the  Constitu- 
tion on  this  subject.  "He  shall  have  power  by  and  with 
the  advice  and  consent  of  the  Senate  to  make  treaties, 
provided  two-thirds  of  the  Senators  present  concur :  and 
he  shall  nominate,  and  with  the  advice  and  consent  of  the 
Senate  shall  appoint  .ambassadors  and  other  public  luiuis- 
ters  and  consuls.  Judges  ot  the  Supreme  Court  and  all 
officers  of  the  United  States  whose  appointments  are  not 
herein  expressly  provided  for,  and  which  shall  be  estab- 
lished by  law :  but  the  Congress  may  by  law  vest  the  ap- 
pointment of  such  inferior  ollicers,  as  they  think  proper,  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads 
of  departments."  .  . 

Can  any  one  doubt  that  this  provision  clearly  rc.=tnct* 
thepower  of  the  President  in  the  appoint!,  !    -t 

departments— in   this,  that  it   expressly  :  •  1 

appointments  not  otherwise   provided  fm  i 

tion,   enumerating   ambassadors   and   oti-.-.  ,  _:-  y 

and  with  the  advice  and  consent  of  the  Senate,  it  i.-  u.-a- 
less  to  waste  words  with  the  proposition,  it  i«  so  phiin  aud 
clear.  It  must  be  so  unless  the  appointments  of  heads  ot 
departments  are  otherwise  provided  for  in  the  Constitu- 
tion, aud  I  respectfully  ask  Senators  wherein  are  they 
otherwise  provided  for?  The  heads  of  departments  are 
named  by  that  title,  and  it  is  provided  by  the  very  terms 
of  the  Constitution,  that  Congress  may,  by  law,  vest  in  the 
heads  of  departments  the  power  to  appoint,  without  the 
consent  of  anybodv  but  the  authority  ot  the  laws  of  Con- 
gress, all  the  inferior  officers.  Can  anybody,  in  light  of 
that  provitiim,  stand  before  this  Senate  aud  argue  that  the 
ht'ads  of  departments  are  inferior  officers. 

If,  then,  their  appointment  is  not  otherwise  provided  for 
by  law, whether  it  was  ever  otheru  ise  provided  by  law,l  am 
not  unmindful  of  the  fact  that  some  of  the  learned  coun- 
Bel  for  the  President  have  said  that  there  was  no  appoint- 
ment, that  this  was  only  an  authority  to  iill  a  vacancy. 
The  counsel  are  not  Htroug  enough  for  their  client.  Thi_v 
cannot  get  rid  of  his  answer.  He  declares  that  he  did 
make  an  appointment,  that  he  made  a  removal  and  filled  a 
vacancy— an  appointment  ad  interim  more  than  once  es- 
caped the  liPB  of  counsel.  I  do  not,  however,  propose  to 
rest  this  case  upon  any  quibble,  or  any  technicality,  or  any 
controversy  about  words. 

I  rest  it  on  the  broad  spirit  of  the  Constitution,  and  I 
stand  here  this  day  to  deny  that  there  was  ever  an  hour 
since  the  Constitution  went  into  operation,  that  the  Presi- 
dent of  the  Lnited  States  had  authoritv  to  authorize  any- 
body, even  temporarily,  to  exercise  the  functions  of  the 
head  of  a  department  save  by  the  authority  of  e.xpress 
law.  It  certainly  is  a  self-evident  proposition  which  must 
be  understood  by  Senators,  that  that  power  whicli  created 
the  law  may  repeal  it. 

I  make  this  here  and  now,  because  the  President's  de- 
fense is  stated  more  clearly  in  his  answ  er,  and  mure  dis- 
tinctly thuu  in  any  of  the  arguments  of  the  learned  coim- 
sel,  which  is  that  he  asserts  and  exercises  this  p.nver  by 
virtue  of  theimpliid  executive  prerogative  judiciallv  to 
interpret  the  Cuustitutiou  for  himself,  aud  iudiciallv  tudc- 
termiue  the  v.alidity  of  all  the  la\>  s  of  the  land  for  himself, 
and.  therefore,  to  appoint  just  such  ministers  as  he  pleases 
and  for  such  period  as  he  pleases,  in  defiance  alike  of  Con- 
stitution and  of  the  law.  The  language  of  his  answer  is 
that  he  indetiuitely  vacated  the  office. 

I  read  a  paragraph  from  the  President's  answer  on  this 
point:— And  this  respondent  further  answering,  save  that  it 
is  provided  in  andbj'  the  second  section  of  an  act  to  regulate 
the  tenure  of  certain  civil  offices,  that  the  President  inav 
suspend  the  officer  from  the  perfonnance  of  the  duties  of 
the  othce  helrl  by  him,  for  certain  causes  therein  desig- 
nated, until  the  next  meeting  of  the  Senate,  and  until  the 
caj-e  shall  be  acted  upon  by  the  Senate;  that  this  respon- 
dent, as  President  ot  the  United  States,  was  advised,  and 
he  verily  believed  and  he  still  believes,  tnat  the  executive 


power  of  removal  from  office  confided  to  him  by  the  Con- 
titution.  as  aforesaid,  includes  the  power  of  suspension 
from  office,  at  the  pleasure  of  the  Preddent;  and  this  re- 
spondent, by  the  order  aforesaid,  did  suspend  the  Secretary 
of  War.  Kdwin  M.  Stanton,  from  office,  not  until  the  ne.xt 
meeting  of  the  Senate,  or  until  the  Senate  should 
have  acted  upon  the  case,  but  by  force  of  the 
power  and  authority  vested  in  him  by  the  Consti- 
tution and  laws  of  the  United  States  indefinetely  and  at 
the  pleasure  ot  the  President,  and  the  order  in  form 
aforesaid  was  made  known  to  the  Senate  of  the  United 
States  on  the  12th  day  of  December,  A.  D.  1867,  as  will  be 
more  fully  hereinafter  stated,  that  in  his  answer  he  claims 
this  power  under  the  Constitution.  On  that  subject.  Se- 
nators, I  beg  leave  to  say  in  addition  to  what  I  have 
ah-eady  uttered,  that  it  was  perfectly  well  understood 
^\  hen  the  Constitution  was  on  trial  for  its  deliverance  be- 
fore the  American  people,  that  no  such  power  as  tliia  w.oa 
lodged  in  the  President  of  the  United  States.  On  the  con- 
trary, that  for  every  abuse,  that  for  every  usurpation  of 
authoritj-,  that  for  every  violation  of  the  laws,  he  waa 
liable  at  all  times  to  the  unrestricted  power  of  the  people 
to  impeach  him  through  their  liepresentatives.  and  to  try 
him  before  their  Senate  without  let  or  hindrance  from 
anv  tribunal  in  the  land.  I  refer  to  the  clear  utterances 
of  Mr.  Hamilton,  as  recorded  in  Ids  seventy  seventh  letter 
to  the  Federalist. 

Mr.  BINGHAM  having  read  the  extract  referred  to,  con- 
tinued :— I  agree  with.Mr.  Hamilton  that  it  is  an  absurdity, 
indeed,  after  what  has  been  written  in  the  Constitution, 
for  any  man,  whatever  may  be  his  attainments  and  wh.at- 
ever  may  he  his  pretensions,  to  say  that  the  Preaideut  has 
the  power,  in  the  language  of  his  answer,  of  Indefinitely 
vacating  the  executive  offices  ot  the  country,  and,  there- 
fore, of  indefinitely  filliing  them  without  the  advice  and 
consent  of  the  Senate,  in  the  absence  of  an  express  law 
so  to  do.  Here  I  leave  that  point  for  the  consideration  of 
the  Senate,  aud  for  the  consideration  of  that  great  people 
whom  the  Senate  represent  on  tliis  trial. 

I  also  ask  the  judgment  of  the  Senate  on  the  weighty 
words  ot  AV'ebster,  who  the  counsel  for  the  President  con- 
ceded is  entitled  to  suiue  consideration  in  this  body  which 
he  illustrated  for  long  years,  American  institutions,  by  his 
wisdom,  his  genius  and  his  learning— a  man  who  while 
having  stood  alone  among  living  men  by  reason  of  his  in- 
tellectual stature,  a  man  who  when  dead  sleeps  alone  iu 
his  tomb  by  the  surrounded  sea,  meet  emblem  of  the 
majesty  and  sweep  of  his  matchless  intellect.  I  ask  the 
attention  of  Senators  to  the  words  of  Mr.  Webster  on  this 
aT'poiuting  power  conferred  upon  the  President  under  the 
I  ii?ut  iti'jn  by  aud  with  the  advice  and  consent  of  the 
.^  .;:  I  •.  "The  apjioiutiug  power,"  said  Mr.  Webster,  "is 
^  •_"■,■  A  in  the  President  and  Senate." 

1  hi .  i.-  tlie  gi-neial  rule  ot  the  Constitution.  The  remov- 
iug  power  is  part  ot  tlie  appointing  power.  It  cannot  be 
separated  from  t.he  rest  but  by  supposing  that  an  exception 
was  intended,  but  all  exceptions  to  general  rules  are  to  be 
taken  strictly,  even  when  expressed;  and,  for  a  much 
stronger  reason,  they  are  not  to  be  employed  when  not  ex- 
pressed, unless  the  inevitable  necessity  ot  construction  re- 
quires it.  What  answer,  1  pray  you.  Senators,  has  Decn 
given  :  what  answer  can  be  given  to  this  interpretation  by 
Hamilton  and  Webster?  None,  except  a  reference  to  the 
acts  of  1T89  and  17H5  aud  to  the  opinions  expressed  in  the 
debates  of  the  first  Congress. 

Neither  of  these  actf,  nor  the  debates,  justify  the  con- 
clusion that  the  Pretidint,  duiiug  the  session  of  the 
Senate,  ma.v  vacate  and  fill  the  ccecutive  departments  of 
the  government  at  pleasuie.  The  acts,  themselves,  will 
bear  no  such  interpietatiun.  1  disn.iss,  with  a  single 
word,  all  reference  to  the  dcljate  on  the  ocea  i  m.  for  the 
Seuate  is  not  unadvised  that  there  were  dii.eiences  of 
opinion  e.xpnssi  d  in  that  debate.  Nor  is  the  Seuate  un- 
advi.-rd  that  it  lias  been  r:.led  by  the  Supreme  Court  of  the 
United  States  that  opinions  expresi-cd  by  Kepresentatives 
or  Senators  in  debate  in  Congress,  pending  the  discussion 
of  any  bill,  are  nut  to  be  reiei\"ed  as  any  apology  of  in- 
etruc'tic.n  or  iuterpietatidu  m  hutever  to  be  givtn  to  the  act. 
It  would  be  a  sad  day  for  the  American  people  if  the 
time  should  ever  come  H  hen  utterances  in  an  oxeitid  dtf- 
bate  are  to  be  received  as  the  true  construction  aud  inter- 
pretation of  law.  Look  to  the  act.  Senators,  and  say  u  he- 
ther  gentlemen  are  justiued  iu  attempiiug  to  quote  eitiier 
from  the  Legislature  of  17t9,  or  from  the  Ligislature  ot  17i6, 
or  from  any  other  Ltgislature,  tliat  at  anvtiiuetlieree.it- 
isted  upon  "the  statute  books  of  the  country,  this  executive 
prerogative  in  din  cl  \iolation  of  the  express  letter  of  the 
Constitution,  to  vacate  all  the  executive  otlices  of  the  go- 
vernment at  his  pleasiue,  and  to  fill  them  during  the  ses- 
sion of  the  Senate,  ar.d  thereby  to  control  all  the  patron- 
age of  the  government,  amounting  to  iiiillioiii*  of  dollars,  at 
his  pleasure,  aud  to  put  it  into  the  hands  of  irrespon^ililc 
agents  to  becouie  only  the  subtle  ti  oU  of  hi-  mad  ambition. 
I  admit  that,  during  tlie  s^■s^,iou  of  the  Senate,  sueli  a, 
statute  should  be  u.\\\  a\  s  (  n  the  statute  books.  So  b.ni:  as 
you  have  a  I'resiileut  who  cannot  lie  trusted,  the  man  w  Ivj 
betrays  his  trust  ought  to  be  Bcspcudid  from  his  ollice  by 
a  temporary  removal,  for  reasons  appealing  to  the  Presi- 
dent to  justify  it.  Tliat  is  precisely  the  law  to-day.  What 
one  of  the  President's  counsel  ventured  to  say  here,  that 
the  President  of  tlie  United  States  at  anj-  time  had  power 
during  the  session  of  the  Senate  to  vacate  the  oliices  of  tlio 
head  of  a  department,  even  under  the  act  of  lT«y.  aud  to 
fill  the  office  indefinitely  at  his  pleasure.  What  practice  of 
government  was  cited  here  to  support  any  such  pretension 
of  power  iu  the  Executive?  None  whatever.  'lobe  sure, 
reference  was  made  to  the  case  tpf  Pickering,  but  the  gen- 
tleman ought  to  remember  that  tliat  waa  expressly  au- 
thorized by  the  act  of  1769, 
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It  does  not  follow  by  any  means  that  becaiiee  this  power 
of  removjil  was  exercised  by  the  elder  Adams,  that  he 
thereby  fiirniehod  a  precedent  in  justification  of  the  vio 
latlon  of  another  and  a  different  statute,  which,  by  every 
intendment,  repealed  the  act  of  1789,  and  stripped  the 
President  of  any  colorable  excuse  lor  exercising  any  such 
authority.  That  ismj-  first  answer  to  the  points  made  by 
the  counsel,  and  my  still  further  answer  to  itj  is  that  the 
elder  Adams  himaclf,  as  his  letter  to  the  Secretary  of 
State  clearly  discloses,  did  not  consider  it  proper  even 
under  the  law  of  1789  for  him  to  make  a  removal  during  ,1 
session  of  the  Senate,  and,  tlierefore,  those  significant 
■words  are  incorporated  in  his  letter  requesting  Secretary 
Pickering  that  he  should  resign  before  the  session  of  the 
Senate,  so  that  on  the  incoming  of  the  Senate  he  might 
name  his  successor,  showing  exactly  how  he  understood 
lii?  obligations  under  the  Constitution. 

Although  the  reference,  so  far  as  anybndv  has  been  able 
to  see  to  trace  it,  is  somewhat  iuipi  rti  rt,  I  deem  it  but 
just  to  the  memory  of  that  distinpiii.-lic  J  ■  titi  >uian  to  say 
that  the  whole  transaction  justilir-  wn:  in  :ii"erting  here 
that  Sir.  Adams  did  dot  issue  the  ordi-r  fi.rtlir  removal  of 
Mr.  Pickering  after  the  Senate  h.ad  comuienced  its  session. 
It  is  true  that  he  issued  it  on  the  same  day.  but  he  did  not 
Bsue  it  after  the  Senate  had  commenced  its  session ;  and  on 
the  next  day  John  Marshall  wa?  confirmed  as  Secretary  of 
State,  and  succeeded  Timothy  Pickering,  removed  by  the 
advice  and  consent  of  the  Seii.ate.  Nor  does  it  appear  that 
John  Marshall  exerci,--ed  the  functions  of  his  otfice,  or  at- 
tempted to  exercise  the  functions  of  the  ollice  until  the 
Senate  had  passed  upon  the  question  of  his  appoiutMieut. 
and  bad  therefore  necessarily  passed  upon  the  question  of 
iir  Pickerina's  removal. 

All  the  facts  that  arose  in  the  case  of  the  removal  of 
Pickering,  goto  disprove  everything  that  has  been  said 
here  bv  wav  of  apology,  or  justification,  or  even  excuse  for 
.thejaction  of  the  President  of  the  I'uited  States,  in  violat- 
ing the  Constitution  and  the  existing  laws  of  the  country. 
15ut  the  other  provision  of  the  Constitution,  which  I  re- 
cited yesterdav,  pour  a  flood  of  light  on  this  question,  of 
the  power  of  the  President  to  vacate  executive  offices,  and 
to  fill  them  at  his  pleasure,  and  dispels  the  mist  with 
which  the  subtleness  of  counsel  have  attempted  to  en- 
velop it.  That  is  the  provision,  that  the  President  shall 
have  power  to  fill  up  all  vancancies  that  may  happen 
during  the  the  recess  of  the  Senate,  and  to  issue  couimis- 
eions  to  his  appointees,  which  commissions  shall  expire  at 
the  end  of  the  next  session. 

Now,  I  ask.  Senators,  what  possible  sense  is  there  in  this 
express  provision  of  the  Constitution  if,  after  all,  as  is 
claimed  by  the  President  in  his  answer,  he  is  invested  bj' 
the  Constitution  with  power  to  make  vacancies  ac,  his 
pleasure,  even  during  the  session  of  the  Senate.  1  ask. 
Senators,  further,  to  answer  what  sense  is  there  in  the 
rrovisiona  that  the  commissions  which  he  shall  issue  to 
fill  vacancies  happening  during  the  recess  shall  expire  at 
at  the  end  of  the  next  session,  if.  after  all.  notwithstaud- 
ing  this  limitation  in  the  Constitution,  the  President  mav, 
during  the  session,  create  vacancies  and  fill  them  inde- 


itely. 
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If  he  has  any  such  power  as  that,  I  must  be  allowed  to 
env  in  the  words  of  .John  Marshall,  "Your  Constitution  at 
last  is  but  a  splendid  baulde.  It  is  not  worth  the  paper  on 
which  it  is  written."  It  is  a  matter  of  mathematical  de- 
monstration from  the  text  of  that  instrument,  that  is,  the 
President's  power  to  till  vacancies  is  limited  to  vacaneiea 
which  may  arise  during  a  recess  of  the  Senate,  save 
where  it  is  otherwise  provided  lor  bv  the  express  law. 
That  is  my  answer  to  all  that  has  been  said  here  by  gen- 
tlemen on  that  subject.  They  have  brought  here  along 
list  of  appointments  and  of  removals  from  the  foundation 
ol  the  government  to  t  is  hour,  which  is  answered  bv  a 
eingle  word,  that  there  was  an  existing  law  authorizing 
it  all,  and  that  that  law  no  longer  exists. 

t'bis  provision  of  the  Constitution  necessarily  moans 
what  it  declaies— that  the  l-'resident's  power  of  appoint- 
ment, in  the  absence  of  every  express  law,  is  linnied  to 
Euch  vacancies  as  maj-  happen  during  the  recess  m  the 
Senate ;  and  it  necessarily  results  that  the  appointment  ot 
the  head  of  a  deoartment,  made  during  the  session  ot  the 
Senate  %vithout  the  advice  and  consent  of  the  Senate,  had 
to  be  made  temporarily,  or  otherwise  it  nuist  be  a  commis- 
sion, according  to  the  President's  own  claim  of  authority, 
arising  under  this  unlimited  executive  prerogative,  whieii 
can  never  expire  but  by  and  with  his  cousrut.  If  any  boily 
can  ;in3wer  that  proposition,  I  should  like  to  have  an  au- 
stcfer  no^v. 

If,  notwithstanding  all  that  is  on  your  statute  books:  if, 
notwithstanding  this  liuiiiation  of  the  Constitution,  that 
his  commission  to  fill  vacancies  arising  during  the  recess 
eliall  expire  at  the  end  of  the  u.-xt  session,  ho  may,  never- 
theless, make  vacamies,  and  nil  them,  then,  I  say,  that 
euch  coniuiission  cannot  expire  without  the  consent  of  the 
Executive.  If  that  proposition  can  be  an-iwered  hv  any 
oaio  I  disire  it  t.p  lie  aii»ucnd  now.  I  wa'\t  to  kiio>v  by 
uhat  provisiiiu  of  ihu  Ccinstitiition  the  comiiiissiou  would 
ec^pire  ou  the  plane  of  thi-?  1  want  to  kn.iw  by  «  hat  pr.j- 
vision  of  law  thev  would  expire  on  the  plane  of  this? 
Answer.  And  if  thev  do  not  expire,  without  the  consent 
of  the  Executive,  I  want  to  know  what  becomes  ot  the  ap- 
pointing power,  lodged  jointly  in  the  Senate,  with  the 
Executive,  for  the  pn.tection  of  the  peoples'  rights  and  the 
m-otectiou  of  the  peoples'  interests? 

It  cannot  be  answered  here  or  anywhere  by  a  retained  ad- 
vocate of  the  President,  or  by  a  Volunteer  advocate  ot  the 
President,  in  the  Senate  or  out  of  the  Senate;  nor  shall  I 
demand  to  knov.-  again  what  provision  of  the  (;oustitutiiin 
under  the  claim  set  up  in  the  President's  answer,  termi- 
nates the  commission.    I  took  occasion  to  read  from  the 


answer  that  I  might  not  be  misunderstood.  The  President 
puts  his  claim  of  power  directly  ou  the  Constitution.  No- 
body is  to  be  held  responsible  for  that  assumption,  but  this 
guilty  and  accused  I'resident.  It  was  an  authority  the  like 
ofwfiicli  has  no  parallel  in  centuries,  fir  him  to  come 
before  the  custodians  of  the  peoples'  power  and  defy 
even  their  written  (Jonstitution,  in  its  plainest  sense  and 
its  plainest  letter.  I  have  endeavored,  Senators,  and  1  have 
thought  over  the  subjeet  carefully,  considerately  and  coa- 
scieutiously,  to  find  out  any  where  in  the  text  of  the  Co&- 
ptitution,  anv  tolerable  excuse  for  that  claim  of  power  by 
the  President,  so  dangerous  to  the  liberties  of  tlie  people, 
and  I  can  find,  from  the  beginning  to  the  end  of  that  great 
instrument,  no  letter  on  which  the  claim  can,  for  a  mo- 
ment, be  based,  save  the  words  that  all  Executive  power, 
under  this  Constitution,  shall  be  vested  in  the  President. 

But  that  gives  no  colorable  excuse  for  the  assumption. 
What  writers  on  your  Constitution,  wh.it  decision  of  your 
courts,  what  argument  of  all  the  groat  atatesmen.  who 
have  in  the  past  illustrated  our  history,  has  ever  intimated 
that  that  provision  was  a  grant  of  power'/  No  human  in- 
genuity can  torture  into  anything  more  than  a  mere  detig- 
nati on  of  the  oflicer  or  person  to  whom  shall  be  committed 
under  the  Constitution,  and  subject  to  its  limitation  and 
subject  to  the  limitations  of  the  laws  en.icted  in  pursuance 
of  the  Constitution,  the  executive  powers  of  th(-  govern- 
ment. Is  it  not  as  plainly  written  that  all  legislative 
power  herein  granted  sliall  be  vested  in  a  Congress,  which 
shall  consist  of  a  Senate  and  the  House  of  Keprcsenta- 
tives? 

But  is  anvbody  to  reason  from  that  designation  of  the 
body  to  which  the  legislative  power  is  a.ssigued  that  that 
is  a  special  and  indefinite  authority  to  Congress  to  legis- 
late ou  such  subjects  as  it  pleaBos,  and  without  regard  to 
the  Constitution?  Is  it  not  also  just  as  plainly  written  in 
the  Constitution  that  the  judicial  power  ot  the  I  nited 
States  shall  be  vested  in  one  Supreme  Court  and  in  such 
inferior  court  as  the  Congress  may  from  time  to  time  assign 
by  law,  and  is  anybody  thence  to  infer  that  that  is  an  inde- 
finite grant  of  power,  authorizing  the  Supreme  (Jourt  or 
the  inferior  courts  of  the  United  Status  to  sit  in  judgment 
on  any  and  all  conceivable  questions,  and  even  to  reverse 
bv  tlieir  decision  the  power  of  impeachment,  lodged  exclu- 
siVelv  iu  the  House  of  Representatives,  and  the  judgment 
of  iuipeachment,  authorized  to  be  pronounced  exclusively 
and  oulv  bv  the  Senate  of  the  L'nited  States? 

It  will  never  do  for  any  man  to  say  that  that  provision 
of  the  Constitution  is  a  gi-ant  of  power.  It  is  simply  the 
desigaation  of  the  olficer  to  whom  the  executive  p.nver  of 
the  government  is  committed,  under  the  limits  of  the  Con- 
stitution and  laws,  as  Congress  is  the  desianation  of  the 
department  of  the  government  to  which  sh.iU  be  committed 
the  legi-lative  power,  and  as  the  court  is  the  designated 
department  to  which  shall  be  committed  judicial  power. 
SavsMr.  Webster.on  this  subject:— "'It  is  perfectly  plain  and 
mauitest,  that  although  the  framers  ot  the  I  oustitution 
meant  to  confer  executive  power  on  the  Pretirlent,  yet 
they  meant  to  define  and  to  limit  that  power,  and  to  con- 
fer no  more  than  they  did  thus  define  and  limit." 

Does  not  the  Constitution,  Senators,  define  and  limit  the 
Executive  power ;  in  this.th.at  it  declares  that  the  President 
shall  have  power  to  grant  rePiieves  and  pardons;  in  this, 
that  it  declares  that  the  President  shall  have  Power  to  ap- 
jioint.  bv  and  »  ith  the  advice  and  consent  of  tlie  Senate, 
foreign  "embassadors  and  c'ther  public  ollicers;  in  this,that 
it  provides  he  shall  have  power  to  make  treati.-s,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  does  it  not 
limit  his  power;  in  this,  that  it  declares  that  all  legislative 
power  shall  be  vested  in  a  Congress,  which  shall  consist  of 
a  Senate  and  House  of  Keprescutatives;  in  this,  that  it  de- 
clares that  the  President  shall  take  care  that  the  laws 
which  the  Cougn-ss  enact,  shall  be  faithfully  exe- 
cuted; in  this,  that  it  declares  that  every  bill  which 
shall  have  passed  the  Ccmgress  of  the  L  nited  States 
with  or  without  his  consent,  shall  ahvavs  remain  a  law, 
to  he  executed  as  a  law  until  the  same  shall  have  been 
leiiealed  bv  tlie  power  which  made  it,  or  shall  have  been 
actu.illy  reversed  by  the  Supreme  Court  ot  the  United 
States  in  a  ease  clearly  within  its  jurisdiction  and  within 
the  liiuilatioiib  of  the  Constitution  itself.  It  has  lieen  a 
settled  lav  in  this  country  from  a  very  early  i»iio(i,  that 
the  coiistituti  lualitv  of  a  law  shall  nn  be  tampend  with, 
much  less  adjudged  against  the  validity  of  the  law,  bv  a 
court  charged  by  the  Conatitutiou  with  jurisdiction  in  tlio 
premises,  except  for  a  case  so  clear  as  to  clearly  admit  of  a 

P.iit'what  is  the  result.  Senators?  It  is  that  there  if  not— 
I  feel  myself  justified  in  saving  it,  without  having  re- 
cently very  careluUv  examined  the  ouestion-one  clear, 
unequivocal  decision  of  the  Supremo  Court  of  the  I  nited 
States  against  the  C'lnstitutiouality  of  auv  law  whatever 
enacted  bv  the  Congress  of  the  United  States  not  one. 
There  was  no  such  decision  as  that  iu  the  Ured  Scott  case ; 
lawvers  will  understand  me  when  I  use  the  word  decision 
what  I  mean;  I  mean  a  iudgmeut  pronounced  by  the 
coui  t  upou  issue  joined  on  the  record.  There  was  n  >  such 
decision  iu  that  case,  nor  iu  any  other  case,  so  lar  as  1  re- 
collect. ,  ,  ,  J. 

Un  that  subject,  however,  I  may  be  excused  for  reading 
one  or  two  decisions  from  the  courts.  ChiclJusiice  Mar- 
shall,  in  the  case  of  Fletcher  vs.  Peck,  6  Crauch,  p.  87, 
savs.  "Tho  question  whether  a  law  he  vcud  for  its  repug- 
nance to  the  Constitution,  is  at  all  times  aiiuestionof 
much  delicacv,  which  ought  seldom,  if  ever,  to  tie  decided 
ill  the  aihrmative  in  a  doubtful  case.  All  opposition  bo- 
twien  the  Constitution  and  the  law,  should  be  such  that 
the  judge  feels  a  clear  and  stroug  conviction  of  their  in- 
compatibility with  each  other."  .Mr.  Uiugham  also  read 
the  opinion  of  the  coiurt,  reported  iu  3  Denio,  p.  383,  to  the 
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effect  that  the  presumption  is  always  in  favor  of  the  va- 
lidity of  the  law,  if  the  contrary  is  not  clearly  demon- 
etrated. 

He  then  continued :— I  have  read  this,  Senators,  not  that 
it  was  really  necessary  to  ray  argument,  but  to  answer  the 
pretensions  of  the  President,  who  comes  here  to  set  aside 
a  law  and  to  assume  the  prerogative  of  duty,  in  order  to 
tost  its  validity  in  the  courts  of  justice,  when  the  courts 
have  never  ventured  on  that  dangerous  experiment  them- 
selves :  and,  on  the  contrary,  have,  thirty  years  ago,  as  I 
eliowed  the  Senate  yesterday,  solemnly  ruled  that  the 
assumption  of  power  claimed  by  the  President  would  de- 
feat justice  itself  and  anticipate  the  laws  of  the  people. 

I  have  done  it,  also,  to  verify  the  text  of  your  Constitu- 
tion, and  to  make  plain  Its  significancy,  when  it  declares 
that  every  bill  which  shall  have  passed  Congress  with  or 
without  the  President's  approval,  and  then  over  his  veto, 
shall  be  a  law.  The  language  is  plain  and  sivnple.  It  is  a 
law  until  it  is  annulled ;  a  law  to  the  President ;  a  law  to 
every  department  of  the  government— legislative,  execu- 
tive, and  judicial;  a  law  to  all  the  people.  It  is  in  vain 
for  gentlemen  to  say  that  it  is  only  constitutional  laws 
which  bind ;  thiit  simply  begs  the  question.  The  presump- 
tion, as  I  have  shown  you,  is  that  every  law  is  constitu- 
tional until  by  authority  it  is  declared  otherwise. 

The  question  here  is,  whether  that  authority  is  in  An- 
drew Johnson.  That  is  the  whole  question.  Your  Consti- 
tution says  it  shall  be  a  law.  It  does  not  mean  ttiat  it 
shall  remain  a  law  after  being  reconsidered  bv  the  law- 
making power  and  repealed,  or  after  it  shall"  have  been 
adjudged  unconstitutional  in  the  Supreme  Court  of  the 
United  States,  under  limitations  of  the  Constitution  and 
within  its  express  jurisdiction.  But  it  does  mean  that, 
until  that  judgment  be  pronounced  authoritatively  in 
your  tribunals  of  justice,  or  until  that  power  be  exercised 
authoritativelv  by  the  people's  Representatives  in  Congress 
assembled,  it  shall  be  a  law  to  the  people,  to  everv  head  of 
e  department— as  the  court  ruled  in  the  case  of  Kendall,  to 
which  I  referred  yesterday-  to  every  Representative  in 
Congreta,  to  every  Senator,  and  every  human  being 
within  the  jurisdiction  of  the  laws. 

Whj'  do  the  gentlemen  make  this  distinction,  that  it  is 
only  laws  passed  in  pursuance  of  the  Constitution  that  are 
to  bind  ?  Why  make  it  at  all  ?  Why  not  fallow  their  pre- 
mises to  their  logical  conclusion— that  tlie  President  of  the 
United  States  is.  by  virtue  of  the  prerogative  of  his  ottice, 
vested  with  power  judicially  to  interpret  the  Constitution 
for  himself,  and  judicially  to  decide  for  himself  on  the 
validity  of  every  lavv.  and  may.  therefore,  with  impunity 
set  aside  every  la^^•  on  your  statute  books,  for  the  reason- 
in  the  words  of  his  advocate,  Mr.  Curtis— that  he  has  come 
deliber.ately  to  the  conclusion  that  it  conflicts  with  some 
power  vested  in  him  by  the  people. 

Well,  Senators,  consider  it  from  the  operations  of  the 
President's  mind,  as  manifested  in  his  past  otticial  conduct, 
God  only  knows  to  what  absurd  conclusions  he  may  ar- 
rive. Hereafter,  if  by  your  judgment,  you  recognize  this 
omnipotent  prerogative  in  hiiu.  when  he  comes  to  sit  in 
judicial  judgment  on  all  the  laws  on  your  statute  book,  ho 
may  come  to  the  conclusion  that  all  those  statutes  cut  off 
some  power  given  to  him  by  the  Constitution.  Such  an 
idea  conflicts  with  every  principle  of  law  and  with  every 
principle  of  common  sense.  If  this  discretionary  power  is 
in  the  President  no  man  can  lay  his  hand  upon  him. 

That  was  exactly  the  ruling  of  his  honor,  the  Chief  Jus- 
tice, in  the  Mississippi  case,  touching  the  exercise  of  cer- 
tain discretionary  powers  vested  in  the  President  bv  the  Re- 
construction .acts.  His  judgmeut  includes  everybody.  The 
courts  cannot  reverse  his  dociiion,  and  unless  Vou  ch.arge 
him  with  corruption  there  is  an  end  of  the  matter.  It  was 
settled  more  than  thirty  years  ago,  in  the  case  to  which  I 
referred  yesterday,  and  has  never  been  challenged  from 
that  d.ay  to  this. 

I  deny  any  such  discretion  in  the  Executive,  because 
such  discretion  is  incompatible  with  public  liberty:  be- 
cause it  is  in  direct  conflict  with  the  express  letter  of  the 
Constitution;  because  it  is  a  discretion  which  vests  hinr 
with  kingly  prerogatives;  because  it  is  a  discretion  which 
puts  the  servant  above  his  master;  because  it  is  a  discre- 
tion which  clothes  the  creature  with  power  superior  to 
that  of  the  creator.  The  American  people  will  tolerate  no 
such  discretion  in  an  Executive,  by  whomsoever  sanctioned 
or  bv  whomsoever  advocated. 

When  that  day  comes  that  the  American  people  will 
tamely  submit  to  that  assumption  of  authorit}-,  that  their 
President  is  aliove  their  Constitution  and  above  their  law, 
andmay  defy  each  or  both  at  his  pk-asure  with  impunity 
they  will  have  proved  themselves  unfit  custodians,  of  that 
great  trust  which  has  been  committed  to  their  care  in  tlio 
interestsof  their  children  and  in  the  interests  of  the  mil- 
lions  that  are  to  come  after  theui.  I  have  no  fear  of  tho 
result  with  the  people.  Tlieir  instincts  are  all 
right.  They  understand  perfectly  well  that  the 
President  is  but  their  servant,  to  obey  their  laws  in 
common  with  themselves,  to  execute  their  laws  in  tho 
mode  and  manner  prescribed  in  the  laws  themselves 
and  not  to  sit  in  judgment  day  by  day  on  their  authority'- 
to  legislate  for  themselves,  and  to  govern  themselves  by  • 
laws  dulj-  enacted  through  their  representatives  in  Con- 
gress assembled ;  and  this  brings  mo.  Senators,  to  the  point 
made  by  the  learned  and  accomplished  gentleman  froju 
New  York  (Mr.  Evarts),  when  he  talks  of  tli.it  common 
ptrugglc  in  which  the  President  and  his  friend-'.  Iieudi-d 
doubtless,  by  the  learned  gentleman  himself,  wtmM  maicli 
under  the  banner  of  the  supremacy  of  the  C'ln.-titufiun 
ag.ainst  the  omnipotence  of  Congress.  I  have  uttered  no 
words,  nor  have  my  associates  uttered  any  words  which 
juptify  any  suggestion  about  the  omnipotence  of  Congn'-s 

I  can  understand  very  well  something  of  tho   omnipo- 


tence of  a  Parliament  under  the  protection  of  a  corrupt 
hereditary  monarch,  of  whom  it  may  be  said,  and  is  said 
bv  the  retainers,  that  he  rules  by  the  grace  of  God  and  by 
Divine  right;  but  I  cannot  understand,  nor  can  plain 
people  anywhere  understand  what  significance  is  to  be  at- 
tached to  this  expression:— "The  Omnipotence  of  Con- 
gress," the  popular  branch  of  which  is  chosen  every  second 
ye.ar  by  the  sutfr.ages  of  freemen.  I  intend  to  utter  no 
word,  as  I  have  uttered  no  word  from  the  beginning  of  the 
contest  to  this  hour,  which  will  justify  any  man  in  inti- 
mating that  I  claim  for  the  Congress  of  the  tJnited  States 
an3-  omnipotence — I  claim  for  it  simply  the  power  to  do  the 
people's  will,  as  required  bv  the  people  in  their  written 
Constitution,  and  as  enjoined  by  their  oaths. 

It  does  not  result  that  because  we  deny  the  power  of  the 
Executive  to  sit  in  judgment  on  the  Icgisl.ation  of  Congress, 
an  unconstitutional  enactment,  passed  in  plain  usurpation 
of  authority  by  Congress,  is  without  remedy.  The  flrst 
remedy  under  your  Constitution  is  in  the  courts  of  the 
United  States,  in  the  mode  and  manner  prescribed  by  the 
Constitution  ;  and  the  last  great  remedy  under  your  "Con- 
stitution is  with  the  people  who  ordained  Constitutions, 
who  appoint  Senates,  who  elect  Houses  of  Representatives, 
who  establish  courts  of  justice,  and  abolish  them  at  their 
pleasure.  Gentlemen  will  as  onish  nobody  bj' talking  about 
an  omnipotent  Congress.  If  the  Congress  is  corrupt,  let  it 
be  held  to  answer  for  it;  but  in  God's  name,  let  Con- 
gress answer  somewhere  else  than  to  the  President  of  the 
United  States. 

The  Constitution  of  tho  United  States  has  declared  that 
members  of  Congress  shall  answer  to  no  man  for  their  le- 
gislation, or  for  their  words  uttered  in  debate,  save  to 
their  respective  houses,  and  to  that  great  people  which 
elected  them.  That  is  my  answer  to  the  gentleman's  claim 
about  an  omnipotent  Congress.  Among  the  American 
people  there  is  nothing  omnipotent  and  nothing  eternal 
but  God,  and  no  law  save  His  and  the  laws  uf  their  own 
creation,  subject  to  the  requirements  of  those  that  were 
written  on  tablets  of  stone,  and  to  which  the  gentleman 
ironi  New  York  so  eloquently  referred,  and  a  part  of 
which,  I  deeply  regret  to  say.  the  gentleman  forgot  and 
broke.    We  are  the  keepers  of  our  own  consciences. 

It  was  well  enough  for  the  gentleman  to  remind  the 
Senators  of  the  obligation  of  their  oaths.  It  was  well 
enough  for  the  gentleman  to  suggest  to  them,  as  earnestly 
as  he  did,  the  significance  of  these  great  words,  justice. 
Law,  oath,  duty.  It  was  well  enough  for  him  to  read,  in 
the  hearing  of  the  Senate,  and  in  the  hearing  of  this  listen- 
ing audience,  those  grand  words  of  the  common  Father  of 
us  all:— " 'I'hou  shalt  not  take  the  name  of  the  Lord  thy 
God  in  vain  ;  for  the  Lord  will  not  hold  him  guiltless  that 
taketh  his  name  in  vain." 

But  it  «as  not  well  for  the  gentleman  in  the  heat  and 
fire  of  his  argument  to  pronounce  judgment  upon  the  Sen- 
ate, to  pronounce  judgment  upon  the  House  of  Repreeeit- 
tatives,  and  to  gay,  it  he  did  say,  that,  unmindful  of  the 
obligation  of  our  oaths,  regardless  of  the  requirementB  of 
the  Constitution,  forgetful  of  God.  and  forgetful  of  the 
rights  of  our  fellow  man,  in  the  spirit  of  hate  we  h.ad  pre- 
ferred these  articles  of  imiieachment.  It  was  not  well  for 
the  gentleman  to  intimate  that  the  Senate  of  the  United 
States  had  e.xercised  a  povyer  which  did  not  belong 
to  them,  when,  in  response  to  the  message  of  tho 
President  of  the  21ft  of  February,  1868,  it  was 
resolved  that  the  act  done  by  the  President,  and 
communicated  to  the  Senate,  to  wit:— the  removal  of  the 
head  of  the  Dep.artment  of  War,  and  the  appointment  of 
a  successor  thereunto  without  the  advice  and  consent  of 
the  Senate,  was  not  authorized  by  the  Constitution  and 
laws.  It  was  the  duty  of  the  Senate,  if  it  had  any 
opinions  on  the  subject,  to  express  them,  and  it  is  not  for 
the  President  of  the  United  States,  either  in  his  own  per- 
son or  in  the  person  of  his  counsel,  to  ch.alleuge  tho  Senate 
as  disqualified  to  sit  in  judgment  under  the  Constitution 
as  his  tryers  on  articles  of  impeachment  because  the  Se- 
nate discharged  another  duty  and  pronounced  against  him. 

The  Senate  pronounced  a  right.  The  people  of  the 
United  States  will  sanction  its  judgment,  whatever  the 
Senate  itself  m.ayithink  about  it.  Senators,  all  that  I  have 
said  in  this  general  way,  as  to  the  power  claimed  by  the 
President  and  attempted  to  be  justified  here  over  this 
whole  question  between  the  people  and  this  guiltv  Presi- 
dent, no  man  can  gains.a.v. 

.  First.  He  stands  charged  with  a  misdemeanor  in  office, 
in  that  he  issued  an  order  in  writing  for  the  removal  of 
the  Secretary  of  War  during  the  session  of  tlie  Senate, 
without  its  advice  or  consent,  in  direct  violation  of  ex- 
press law,  and  with  intent  to  \iolate  the  law. 

Second.  He  stands  charged  with  having,  during  tho 
eession  of  the  Senate,  without  its  advice  or  consent. In  di- 
rect violation  of  the  express  letter  of  the  Constitution  and 
of  the  act  of  March  2,  18(57.  issued  a  letter  of  authority  tf) 
one  Lorenzo  Thomas,  authorizing  him  and  commanding 
him  to  assume  and  exercise  the  functions  of  Secretary  cS 
the  Department  of  War. 

Third.  He  stands  charged  with  an  unlawful  conspiracy 
to  huider  the  Secretary  of  W.ir  from  holding  his  oHiice,  i^ 
yiolatiou  of  the  law,  in  viobaion  of  the  (.lonstitiition,  and 
in  viobaiou  of  his  own  o:i;h;  and  with  a  further  conspi- 
racv  to  piovent  tho  e\i-cutiou  of  thi^  Tenure  of  Gifiee  act, 
in  diri'Ct  Miilation  of  his  oath,  as  well  as  jq  direct  viola- 
tion of  tlie  exjiress  provisions  of  the  statutes,  and  to  pre- 
vent also  the  Secretary  of  War  from  holding  the  otlicc, 
and  with  a  further  conspiracy,  by  force,  threat,  or  intimi- 
dation, to  possess  the  property  of  the  United  States,  and 
unlawluUy  control  tho  same,  contrary  to  the  act  of  July 
20.  18t)I. 

He  stands  charged,  further,  with  an  unlawful  attempt 
to  mfiuenco   Major-Gencral   Emory  to  disregard    tho   ro- 
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qnircments  of  the  Army  Appropriation  act  of  JIarch  2, 
1867,  and  which  expressly  pruvide.^  tliat  a  violation  of  its 
provieiona  shall  be  a  higli  micdcineauor  of  oliice.  He 
stands  further  charged  with  a  high  niisdemoauor,  in 
this,  that  on  the  18th  of  August,  1866,  by  a  public  speech, 
he  attempted  to  incite  resistance  to  the  Thirty-ninth 
Congress,  and  to  the  laws  which  it  enacted.  He  stands 
further  charged  with  a  high  misdemeanor,  that  he  did 
ftflirm  that  the  Thirty-ninth  C'ougress  was  not  a 
Congress  of  the  United  States,  thereby  denying 
and  intending  to  deny  the  validity  of  the  legislation,  ex- 
cept in  so  far  aa  he  saw  lit  to  apjirove  it,  denying  its  power 
to  propose  an  amendment  to  the  (Jonstitution  ol  the  United 
States,  devising  and  contriving  means  by  which  to  prevent 
the  Secretary  of  ^\■ar,  as  required  by  the  act  ot  2d  of  JIarch, 
1867,  from  resuming,  forth"  ith,  the  function-i  of  his  oflice, 
and  suspending  liiiu  after  the  refusal  of  tlie  Senate  to  con- 
cur in  his  tuspen.-ion.  He  is  charged  further  ^vith  devis- 
ing  to  prevent  the  execution  of  the  act  making  appropria- 
tions for  the  support  of  the  act  of  March  2,  1S67,  and  also 
to  prevent  the  execution  of  the  act  providing  for  the  more 
efficient  government  of  the  Rebel  States. 

That  tliese  several  acts  so  charged,  Senators,  are  im- 
peachable has  been  shown.  To  deny  that  they  are  im- 
peachable is  to  place  the  President  above  the  Constitution 
and  above  the  laws— to  change  the  servant  of  tlie  people 
into  their  master— the  Executive  of  their  laws  into  the 
violator  of  their  laws.  The  Constitution  has  otherwise 
provided,  and  so  it  has  been  otherwise  interpreted  by  one 
of  the  first  writers  on  the  law— Chancellor  Kent- who 
says:— "lu  addition  to  all  the  precautions  tliat  have  been 
mentioned  to  prevent  abuses  of  tlie  Executive  trust,  the 
Constitution  has  also  rendered  him  amenable  directly  by 
law  for  mal-administratiou." 

That  is  a  text  from  Kent  ^^■llich  the  gentlemen  were  care- 
ful not  to  read.  The  inviolability  uf  any  officer  of  gov- 
ernment is  incompatible  with  tlie.-e  n  imnl.-  ui  Chancellor 
Kent,  as  well  as  with  the  priucipl.  -  .1  -  '  ■' .  The  Con- 
stitution provides  that  "The  Pri-^iil.  nt  a.  ■!  \  ice  President 
and  all  civil  officers  of  the  United  StatL .-  m:iy  be  impeached 
bv  the  House  of  Kepresentatives  for  treason,  bribery  and 
other  crimes  and  niisdcmeadors,  and  on  conviction  thereof 
by  the  Senate,  removed  from  office." 

"If,  then,"  continues  Chancellor  Kent,  "neither  the 
guise  of  duty  or  force  of  public  opinion,  nor  the  trausitory 
nature  of  the  ofhce  are  sufficient  to  secure  a  faithful  dis- 
charge of  the  executive  trusts;  but  tif  the  President  will 
use  his  authority  to  violate  the  Constitution  and  tlie  law 
of  the  land,  the  House  of  Kepretentativt.!^  c-m  am  -t  him 
in  his  career  by  resorting  to  the  power  of  iuiprarhinen:." 
Wliat  answer  ia  made  when  we  bring  the  President  here  ? 
When  we  show  him  guilty  of  maladministration  as  no 
man  ever  was  before  in  the  country ;  when  we  show  that 
he  violated  the  laws;  when  we  show  that  he  has  defied 
the  power  of  the  Senate,  even  after  it  had  adui<  nished 
him  of  the  danger  impending  over  him,  the  answer  is, 
that  he  is  vested  with  the  unlimited  prerogative  to  decide 
all  these  questions  for  himself,  and  to  suspend  even  your 
power  of  impeachment,  in  the  courts  of  justice  uutil  some 
future  day,  when  it  may  suit  his  convenience  to  test  the 
validity  of  your  law,  and  to  show  the  uprightness  of  his 
own  couduct. 

There  never  was  a  bolder  proposition  since  man  was  on 
the  face  of  the  earth.  It  is  simply  an  insult  to  the  human 
understanding  to  press  anv  such  defense  in  the  presence  of 
his  triers.  I  have  said  enough,  .and  more  than  enough,  to 
show  that  the  matter  charged  agaiust  the  President  is  im- 
peachable. I  wafte  no  words  upon  the  frivolous  <|uestion 
whether  the  articles  have  the  technical  requisites  of  an  in- 
dictment. There  is  no  law  anyu  here  that  lequi'-es  it. 
There  is  enough  in  the  past  precedents  of  the  Senate  of  i  he 
United  States,  sitting  as  a  higli  court  of  impeachment, 
that  condemns  any  such  suggestion. 

I  read,  however,  for  the  perfection  of  the  argument 
rather  than  for  the  instruction  of  the  Senate,  from  the 
text  of  Kawlc  on  the  (Jonstitution,  wlio  declares  that  arti- 
cles of  im]H-achmeut  need  not  be  drawn  witli  tlie  strict- 
ness of  indictments;  but  tliat  it  is  siillicient  tor  tbeeharces 
to  be  distinct  and  iutellipiljle.  They  are  di^^tiuet  and  in- 
tellidble.  Thevareudl  enough  understood,  even  liv  tlie 
tmallest  childreu  of  the  laud  who  are  able  to  read  their 
mother  tongue,  and  \\  ho  knows  that  the  President  s'auds 
charged  with  usiirpatinu  i.f  power,  ^^  ith  violation  of  the 
Constitution,  with  vinlation  of  his  oath,  with  violation  of 
the  laws,  that  he  stands  charged  with  the  attempt  to  sub- 
vert the  Constitution  and  the  liws,  and  to  usurp  to  him- 
eelf  all  the  power  of  tlie  government  which  is  vested  in 
the  legislative  and  judiciary  aa  well  as  in  the  executive 
departments. 

Touching  the  proofs.  Senators,  little  need  bo  said.  The 
cliarges  are  admitted  substantially  by  the  aiis\(  cr,  al- 
though the  guilty  intent  is  lormally  denied  by  the  an- 
swer, and  attempted  to  be  denied  ill  argument.  1  ho  ac- 
cused submits  to  the  judgment  of  the  Senate  that,  ad- 
mitting all  the  charges  to  be  true— admitting  them  to  be 
cstab.ished— nevertheless  he  cannot  be  held  ti  au.-u  er,  be- 
fore the  Senate,  for  liigh  crimes  and  misdeuieaners.  be- 
cause it  is  his  prerogative  to  construe  the  ( 'l>u^tit.,liou  for 
himself,  and  to  determine  the  validity  tf  your  laws  fi>r 
himself,  and  to  susjiend  the  power  of  irapcacliineut  until 
it  suits  his  convenience  to  lay  the  question  in  the  courts  of 
justice. 

That  is  the  whole  case.  It  is  all  that  there  Is  to  if,  or  of 
it,  or  about  it.  After  all  that  has  been  said  here  by  his 
counsel,  that  was  the  siguihcance  of  the  opening  argu- 
ment—that he  could  be  only  convicted  of  such  high  crimes 
and  misdemeanors  as  are  kindred  with  treason  and 
bribery.  1  referred  to  that  sufigestion  yesterday,  and  1 
asked" the   Senate  that  the  crimes   whereof  he   etauds 


charged— which  are  proved  against  him  and  which  ho 
confesses -are  I 'tfeiit^es  wliicli  toiicli  the  nation's  lile,  en- 
danger the  pul)lie  lilierty,  and  cannot  be  tnlerated  for  a 
day  or  au  hour  bv  tlie  .American  people.  I  ]iroceed,  then, 
gentlemen,  as  rapidly  as  possible,  for  I  myself  am  growing 
weary  of  this  di.-^iufsion. 
Senatcir  SIIKKMAN  interposed  and  suggested  a  recess. 
Mr.  lUNGHA.M  said  he  hoped  to  be  able  to  close  hie  ar- 
gument  to-day,  and  unless  it  was  the  iileasure  of  the  Se- 
nate to  take  the  recess  now,  he  would  proceed  with  liia 
argument  for  aiiotlier  half  hour.  Mr.  liingham  proceeded. 
The  first  question.  Senators,  that  arises  under  the  tiret  ar- 
ticle is,  whether  Mr.  Stanton  was  the  Secretary  of  War? 
That  he  was  duly  appointed  by  and  with  the  advice  and 
consent  of  the  Senate  is  conceded.  About  that  there  is  no 
question.  As  the  law  then  stood  he  was  entitled  to  hold 
the  office  until  removed  by  the  authority  of  the  act  of  1796. 
or  by  authority  of  some  other  existing  act  in  full  force  at 
the  time  of  his  ri'moval.  but  otherwise  he  was  not.  remov- 
able at  all  without  the  advice  and  consent  of  the  Senate; 
that  is  the  propositi  n  1  take  in  nferenco  to  the  matter, 
andlveutuie  to  say  before  the  Senate  that  there  is  not 
one  single  word  in  the  record  of  the  past  historj-  of  the 
country  to  contradict  it. 

The  act  of  1789,  as  I  said  before,  authorizes  the  removal. 
We  will  see  whether  that  act  authorized  the  removal  in 
1867.  Gentlemen  seem  to  think  that  the  tenure  of  ollico 
depends  upon  the  words  of  the  comuiission.  If  that  were 
BO  1  would  surrender  the  question,  but  I  den.v  it.  The 
tenure  of  office  depends  upon  the  provisions  of  the 
Constitution  and  upon  existing  laws.  There  is  no  vested 
power  in  the  President  of  the  United  States  over  that  sub- 
ject. He  never  had  any  power  wliatever  over  the  ques- 
tion, except  that  joint  power  with  the  Senate,  to  which  I 
have  referred,  in  the  Constitution,  and  the  power  expressly 
conferred  by  legislation  of  Congress.  It  is  clearl.v  the 
power  which  conferred  it— made  it  a  law.  The  Tenure  of 
Office  act  changed  the  laiv  of  1789. 

Gentlemen  have  made  elaborate  arguments  to  show  that 
the  act  of  1863  did  not  necessarily  rei'cal  the  act  of  1789, 
and  that  part  of  the  argument  was  very  signilicant  as  con- 
fessing that  it  was  competent  for  the  Congress  of  the  United 
States  to  put  an  end  to  all  this  talk  about  the  tenure  of 
office  depending  in  .any  sense  on  the  language  of  the  com- 
mission. It  depends  exclusively  upon  the  provisions  of 
existing  law.  The  act  of  1867  repealed  both  tl*  acts  of 
17S9  and  1795.  It  provided  for  the  suspension  of  all  oihcers 
theretofore  appointed  or  commissioned  by  .and  with  the 
advice  and  consent  of  the  Senate,  and  no  kind  of  sophistry 
can  evade  the  plain  clear  words  of  the  law.  The  gentle- 
man undertook  to  get  out  of  this  pinch  by  suggesting  a  dis- 
tiuction  between  the  otliee  find  the  officer. 

But  no  such  distinction  will  avail  them ;  this  act  of  1867 
puts  an  end  to  all  such  quibbling.  The  othce  and  the  per- 
sou  who  tills  it  are  alike  under  the  protection  i>f  the  law, 
and  beyond  the  reach  of  the  Executive,  except  as  limited 
and  directed  by  the  law.    No  man   can   gainsay  that. 

Mr.  Bingham  referred  to  the  Tenure  of  Office  act, 
and  continued:— There  is  a  law  so  plain  that  no  man  can 
misunderstand  it.  There  is  a  plain,  clear,  distinct  pro- 
vision in  the  law,  that  in  such  case,  and  no  other,  to  wit, 
during  the  recess,  and  for  reasons,  the  President  maj-  sue- 
rend  from  oltice  auy  person  heretofore,  nr  who  may 
thereafter  be  appointed  byaiid«itli  the  advice  and  con- 
sent of  the  Senate.  It  is  admitted  that  thi'  Secretary  of 
War,  and  every  other  olhcer  appiunted  with  the  advice 
and  eoni'ent  of  the  Senate,  holds  liis  appointment  \\  ithin 
the  provisions  of  the  bodj- of  the  act;  and  being  within 
the  provisions  of  the  body  of  the  act,  the  President  him- 
self  is  J  rnhibitid  by  the  act  from  removing  them,  as  he  ia 
authorized  bv  the  actof  1789  to  make  removal.  There  is  no 
escape  from  the  provisions  of  the  law. 

What  next?  It  is  attempted  to  be  said  here  that  from 
the  bodv  of  this  act  the  Secretaries  appointed  by  Mr.  Lin- 
coln were  excepted.  Who.  pray,  says  that?  1  have  just 
read  to  vou  the  words  of  .Mr.  W  ehster--"'J'hat  excention.s, 
uulessclearly  expressed  in  the  law,  arc  never  to  be  iuipliea 
unless  a  positive  neces.-ity  exists  lor  that  applieation." 
That  is  a  sound  rule  of  construction.  Who  says  that  tlio 
heads  of  departments  ai>poiiited  by  Mr.  Lincoln  are  by  the 
proviso  excepted  fruiu  the  bi.dy  of  fluj  act?  Why  the  gen- 
tleman, iu  the  absence  of  any  farther  reason,  uuilertook  to 
quote  :i  Pj'eeeh  of  my  learned  and  aceouiplished  fiieiid,  the 
Sinator  trum  Uhi'>  l.Mr.  Sherman),  forgetting  that  one  lir.o 
of  that  sjieeeh  declares  expressively,  or  by  necessary  iii- 
tcnduient.  tluit  the  existing  Secretaries  and  heads  uf  de- 
partments were  within  the  operati'His  of  the  law. 

He  says:— If  a  secretar.v  would  not  i\  ithdraw  and  rc'ign 
on  the  politert  sufigcstion  from  the  new  I're-i.leiit,  lie 
would  Consent  to  his  removni.  What  figuihcaiice  can  bo 
attached  to  these  words,  if  they  do  not  mean  this.  To  bo 
sure,  by  this  law,  the  I'resideut,  after  all,  iiia.v  not  ho  per- 
mitted  to  remove  a  Seeretnry  of  War;  but  if  he  politely 
requests  him  to  resign,  and  if  the  Secretary  refuses  to  re- 
sign, I  would,  luv-'elt,  consent  to  his  removal.  .\s  the  mat- 
ter then  slood,  the  .-eiiator  "as  d"Ubtle-«  eniirelj- justitied 
befere  the  country  in  ccvmii'i;  to  that  conclusion,  for  facta 
had  not  snllicieiifly  disrl(l^ed  themsehes  then  to  show 
the  necessity  of  the  Secretary  of  War  maintaining  tlkO 
office. 

'limes  have  changed.  The  President  has  more  fiillv  de- 
veloped his  character.  It  IS  utiderstond  now  of  all  the 
country,  and  of  the  whole  civilized  world,  that  he  has  un- 
dertaken to  usurp  all  the  powers  of  the  government,  and 
to  betray  the  triirt  comiiiittid  to  liim  bv  the  people  through 
their  Constitution.  T'liis  idea  of  his  beiuu  excei'ted  by  tho 
iTi.visu  Iroiu  the  bfidy  i.f  the  law  is  an  attertli"Uglit.  The 
Presiiientliiuis.il  in  his  nu'ssage  lu'tilied  the  Senate  that 
if  he  had  suppooed  any  memberof  his  Cabinet  would  have 
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avnil.d  hinieelf  nf  the  law,  and  retained  the  office  against 
hi- \vill,  he  would  have  removed  him  without  hesitation 
before  it  became  a  hi«-.  He  supposed  then  tliat  Mr.  btan- 
ton  \va?  within  the  law  again. 

The  Pre.-ident  is  concluded  on  this  question,  because,  on 
the  12th  of  August,  1867.  he  issued  an  order  suspending 
Edwin  M.  Stanton,  Secretary  of  ^V  ar,  under  this  act. 
What  provision  in  the  Constitution  was  there  authoriziug 
the  President  to  suspend  anybody  for  a  day  or  an  Uour/ 
Hasaiivbodv  ever  claimed  it?  Has  anybody  ever  exer- 
cised it?  It  "is  a  thing  unheard  of  altogether  m  the  past 
history  of  the  country.  It  never  was  authorized  in  any 
way  before  except  by  the  act  of  2d  of  M.-irch,  18bi,  the 
Tenure  of  Oflice  act.  I  do  not  intend  that  this  confesBcdly 
guilty  man  shall  change  trout  in  the  presence  ot  the  se- 
nate in  order  to  cover  up  his  vilhiin3-.  i  *!,„ 
In  his  message  to  the  Senate  he  not  only  quotes  the 
Tvords  of  the  statute,  that  he  had  suspended  Mr.  Stanton, 
but  he  quotes  the  other  words  of  the  statute  when  he  says 
the  "suspension  was  not  yet  revoked." 

I  ask  vou  again.  Senators,  whether  that  word  ever  oc- 
curs before  in  the  Executive  papers  of  the  Lnited  btates.' 
It  is  the  word  of  the  Tenure  of  Office  act.  It  is  too  late  for 
any  man  to  come  before  the  Senate  and  say  that  the  I  re- 
sident of  the  United  States  did  not  himself  believe  that  the 
Secretary  of  War  was  within  the  operations  oi  the  statute. 
He  was  not  excepted  from  its  provisions   by  the   proviso 


After  the  recess  Mr.  BINGHAM  continued:— I  have  said 
about  all  that  I  desire  to  say,  to  show  that  the  President  ot 
the  United  States,  upon  his  own  messages  sent  to  trie 
Senate  of  the  United  States,  has  been  guilty  in  manner 
and  form  as  he  stands  charged  in  the  first,  second,  third, 
eighth  and  eleventh  articles  of  impeachment.  It  do^ 
seem  hard.  Senators,  and  yet  the  issue  involved  m  this 
question  is  so  great  that  I  do  not  feel  myself  at  liberty  to 
fail  to  utter  a  word  in  furtherance  ot  it,  but  it  seeuis  hard 
to  be  compelled  to  perform  so  sad  a  duty  as  to  insist  that 
the  man,  who  stands  convicted  on  the  evidenco,  should  tie 
pronounced  guilty.  .      .,  .  ^ 

It  touches  the  concern  of  every  man  in  this  oountry 
whether  the  law."  are  to  be  vindicated,  whether  they  are 
to  be  enforced ;  or  whether,  at  least,  after  all  that  has 
passed  before  our  eves,  after  all  the  sacrifices  that  have 
been  made,  after  the  wonderful  salvation  that  has  been 
wrought  hv  the  sacrifices  of  the  people  in  vindication 
of  the' people's  cause,  their  own  Chiet  Magistrate  is  to 
renew  the  Kebe'.li'ui.  and  violate  the  laws  and  set  them 
at  defiance.  When  the  Senate  took  its  recess  I  had 
shown.  I  think,  to  tlie  satisfaction  of  every  fair- 
i  niindrdman  within  the  hc.iring  of  my  voice,  that  the 
1  Pre-i(l<nt,  witliout  colorable  excuse,  assumed  tt> 
hiiu'^clf  authoritv  not  conferred  by  the  laws  of  the 
repuiaic  to  suspeiul  the  head  of  an  office,  and  has  disro- 
earded  at  the  same  time  the  express  limitations  ol  the  Law, 
which  declares  that  he  shall  not  suspend  it   save   durin? 


iitore  tlVui  that  his  letter  to  the  Secretary  ofthe  Treasury,      which  declares  that  he  shall  not  suspend  it   save   Quring 
S?:i/2^/;!J^  r^^l^hJ=^h??'sect4  of  the  Tem^e  ^     «-:-£- 1.  »>- Sr-J^L^t^"";:;^^^  ^^^^1*^ 


But  that  is  not  all.  His  own  counsel  who  opened  the 
case  (Mr.  Curtis)  declared  that  there  are  no  express  words 
witliin  the  proviso  that  bring  the  Secretary  of  War,  Kdwin 
M.  Stanton,  within  that  proviso.  That  is  his  own  proposi- 
tion, and  that  being  so,  he  must  be  within  the  body  ot  the 
statute.  There  is  no  escape  irom  it.  There  has  been  a 
furtlier  argument,  however,  on  this  subject,  namely,  that 
the  President  did  not  intend  to  violate  the  law  ;  and  if  he 
believed  that  Mr.  Stanton  was  in  the  statute,  and  siis- 

S ended  him  under  the  statute,  and  reported  him  in  obe- 
ience  to  the  statute,  the  reasons  of  his  suspension 
to  the  Senate  within  twenty  days,  and  the  evidence  on 
which  he  made  the  suspension,  it  will  not  do  to  come  and 
Bay  now  that  the  President  did  not  intend  to  violate  the 
law,  that  he  did  not  think  it  ul.li-  itnry  ,,n  him.  If  not,  why 
did  he  obey  it  in  the  first  in>t:iiir.?  Wiiy  did  h<'  exercise 
power  under  it  at  all?  Then  i-  l.ut  nnc  imsiver  wiiic_li  can 
be  given  to  it,  and  that  answer  it-.lt  covers  the  Presi- 
dent with  ignominv  and  crime  and  reproach.  It  is  tbis:— 
I  will  break  my  oath;  I  will  avoid  the  law;  I  will  sus- 
pend the  hrad  of  a  department  under  its  express  authority, 
for  the  first  time  in  the  history  of  the  Republic :  I  will 
report  his  suspension  to  the  Senate,  together  with  the  rea- 
Bons  and  the  evidence  on  which  the  susjeusion  was  made, 
and  if  the  Senate  concur  in  the  suspension,  I  will  abide  b  v 
the  law ;  if  the  Senate  non-concur  in  the  suspension,  I 
will  defy  the  law,  and  fling  my  old  record  in  thiur  faces, 
and  tell  them  that  it  is  my  prerogative  to  sit  in  judgment, 
judicially  on  the  validity  of  the  statute.  That  is, the 
answer,  and  it  is  .all  the  answer  that  can  be  made  to  it  by 
anybodv.  .         ,  .,     , 

Now,  Sen.atnrs,  I  admit  on  this  construction  of  the  law, 
•  that  the  President  in  the  first  instance  is  biuiscH"  thi-  judge 
of  the  sufficiency  of  the  reasons  and  evidence  on  «  hicli  ho 
makes  tlie  suspension,  and  that  he  is  n'>t  to  be  held  im- 
peachable for  any  honest  errors  of  judgment  in  cnniiugto 
that  conclusion.  It  would  be  gross  injustice  to  hold  him 
impeacliable  for  any  honest  error  of  judgment  in  coming 
to  the  conclusion  that  the  Secretary  of  War  was  guilty  ol 
a  misdemeanor  or  crime  in  oUice,  or  that  he  became  in- 
capable or  otherwise  disqualified  to  hold  office. 

But  the  President  is  responsibli'  if,  without  any  of  the 
reasons  assigned  by  the  law.  he,  nevertheless,  availed  him- 
self of  the  power  conferred  under  the  law  to  suspend  the 
Secretary  of  War,  although  he  knew  that  there  was  no 
colorable  excuse  for  charging  that  the  Secietary  was  guilty 
of  any  misdemeanors  or  crime,  or  that  he  had  become  in 
anv  wav  legally  disqualified. 

This  IS  the  very  crime  charged  against  him  in  the 
eleventh  article  of  impeachment— that  he  did  attempt  to 
violate  the  provisions  of  the  Tenure  of  Ufiice  act,  in  that 
he  attempted  to  prevent  Edwin  M.  Stanton,  Secretary  of 
War.  from  his  resuming  the  functious  of  his  office,  and 
from  exercising  the  duties  of  the  olUce  to  which  he  had 
been  appoiuted  by  and  \\ith  the  consent  and  advice  of  the 
Senate,  in  direct  violation  of  the  provisions  of  the  act 
itself. 

Now,  what  are  the  reasons?  The  President  is  concluded 
by  his  record,  and  in  the  presence  of  the  American  people 
is  condemned  upon  his  record.  What  were  his  reasons? 
Let  the  Senate  answer,  when  they  come  to  delivery,  what 
evidence  did  he  furnish  to  this  Senate  in  the  communica- 
tion made  to  it  that  Edwin  M.  Stanton  had  become  in  any 
ni.anncr  disqualified  to  discharge  the  duties  of  his  office? 
What  evidence  did  he  furnish  to  the  Senate  that  Mr.  Stan- 
ton had  been  guilty  of  an^-  misdemeanor  or  crime  in  office? 
What  evidence  was  there  tliat  he  was  legally  disqualified 
in  the  way  stated?    None  whatever. 

The  result,  therefore,  Senators,  is  that  the  President  of 
the  United  States,  on  his  own  showing,  judged  by  his  own 
record,  suspended  Edwin  M.  Stanton  from  the  office  of 
Secietary  of  War,  and  appointed  a  successor  without  the 
presence  of  the  reasons  named  in  the  statute,  and  is  con- 
fessedly guilty  before  the  Senate  and  the  world,  and  no 
man  can  acquit  him. 

The  court  here,  at  quarter  past  two,  took  a  reccsa  for  a 
quarter  of  aa  hour. 


evidence  that  your  Secretary  of  ^Var  was  incapacitated, 
without  the  shadow  of  evidence  that  he  was  guilty  ol  a 
misdemeanor  or  a  crime,  the  President  dared  tt> 
suspend  him,  and  to  defy  the  people  in  the  pre- 
sence of  the  people's  tribunes  _  who  have  held 
him  to  answer  for  the  violation  of  his  oath,  for  the  viola- 
tion of  the  ( 'onstitution,  and  for  the  violation  ot  the  lawa. 
Senators,  uhntever  may  be  the  result  of  this  day's  proceed- 
ings impartial  history,  which  records  and  perpetuate* 
what  nun  do  and  sulVef  in  this  life,  will  do  justice  to  your 
slandered  and  cnlumuiated  Secretary  ot_  War  Ihe  gen- 
tleman spoke  of  him  but  yesterday  as  being  a  thorn  intlK 
heart  ot  the  President.  The  people  know  that  for  four 
years  of  i-leepless  vigilance  he  was  a  thorn  m  tlie  heart  of 
everv  tr.aitor  in  the  land  who  lifted  his  hands  against 
your  fl.ag  and  .against  the  sanctu.iry  of  your  liberties. 

He  can  afford  to  wait.  His  tunc  has  not  come.  His 
name  will  survive  the  trial  of  this  day,  and  will  he  remeni- 
beredwith  the  names  of  the  demi-gods  and  the  heroes 
who,  through  an  unprecedented  conflict,  saved  the  Kepuo- 
lic  alive.  And  vet  I  charge  your  recusant  President  with 
calumny,  with  --lander,  when  he  suspended  the  Secretary 
of  War,  under  the  pretense,  in  the  words  of  your  stat^. 
thathe  wasguiltvof  a  misdemeanor,  or  a  crime  in  othce, 
or  had  become  legally  disqualified.  He  was  legtvlly  dia- 
qiialified,  undoubtedly,  judging  him  bj'.  the  Presidents 
standard,  if  the  iiualilication  for  an  othce  is  an  utter  Aisity 
gard  for  the  obligations  of  an  oath.  .  ,     u^  j»„ 

He  was  guilty  of  misdemeanor  and  crime  undoubtedly, 
according  to  the  President's  standard,  if  he  w.aa  guilty  ot 
claiming  that  neither  the  Executive  of  the  L  ir.tcd  bLatea 
nor  anv'other  man  might  ar  pleasure  suspend  the  people's 
laws,  which  were  enacted  by  themselves,  and  for  them- 
selves, and  are  for  theii  protection  both  while  thej  wake 
and  while  thev  sleep,  .at  home  and  abroad,  on  the  land  and 
on  the  seas.  Vour  Secret.ary  of  War.  Senators,  whatever 
luav  be  the  result  of  this  day's  proceeding,  will  stand,  as  1 
said  before,  in  the  great  hereafter  upon  the  page  ot 
history  as  one  who  has  deserved  u  ell  ot  his  country— 
a  man  equal  in  the  discharge  of  his  othce,  in 
every  quality  that  can  adorn  or  ennoble,  or 
elevate  human  nature  to  any  man  of  _  our  own 
time,  or  of  anytime,  a  man  who  was  clear  in  hi.s  great 
olV'ce,  a  man  who  organized  victory  for  your  battalions  ill 
the  field  .as  man  never  organized  victory  befire  in  the 
(.labinet  councils  of  the  people  since  nation?  were  upon 
the  face  of  the  earth.  And  this  man  is  to  be  suspended  by 
a  guilty,  and  corrupt,  and  oath-breaking  President,  iindt'r 
a  law  which  he  defied   under  the  hollow  and  hypocritical 


dent  has  done,  not  simply  to  his  hurt,  but  to  the  hurt  of 
the  republic.  .  ^.  ,  ,  . 

I  have  said  enough.  Senators,  to  satisfy  you  and  to  m- 
tisfy  .-.11  reas.mahlc  men  in  this  country  that  the  1  resident 
when  he  made  this  suspeusi.m  of  the  Secretary  ot  War  hoA 
no  doubt  of  the  validitv  of  this  law  and  its  obligation  upon 
him,  and  that  the  Secretarv  was  witliin  its  provisions:  tor, 
availing  himself  of  it.9  express  provisions,  ho  did  siispeixi 
him,  and  made  report,  as  I  have  said,  to  the  beiiate.  Now. 
what  apology,  what  exciist>  can  be  made  tor  this  abuse  of 
the  powers  conferred  upon  the  Prendent,  for  which  ho 
stands  charged  this  day,  in  that  he  has  abused,  in  the  Ian- 
gunge  of  the  authority,  which  I  read  yestcrd.ay  beloi-e  i:iO 
Senate,  and  which  was  used  on  the  trial  of  Jiistice  1  cck, 
without  a  dissenting  voice— "Who  hsa  abused  the  power 
conferred  upon  him  by  the  statute?" 

The  counsel  mav  have  doubted  the  validity  of  the  Tennro 
of  Office  .act;  the  President  never  doubted  it  until  he  wna 
put  on  trial,  after  he  had  vetoed  it.  Of  course,  when  it 
was  presented  to  him  for  apj>roval  it  w.as  a  question 
whether  it  was  in  accord  with  tlie  ('onsiitution ;  but  after 
Congress  had  passed  it  by  a  two-thirds  vote  oyer  his  yct-o, 
in  the  mode  prescribed  by  tlio  Couatitutiou,  the  rrcsideot 
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of  the  United  States  thenceforward  until  ho  was  im- 
peached bj'  the  people's  representatives,  recognized  the 
obligation  of  the  law,  in  the  plain,  simple  words  of  the 
Couetitntion,  that  if  a  bUlbe  passed  bj- a  two-thirds  vote 
over  his  veto  it  shall  become  law  to  himself  and  to  every- 
bodv  el^e  in  the  Republic. 

The  counsel,  however,  doubt  the  validity  of  the  law. 
They  raise  the  question  in  the  answer;  they  raiHc  it  in  the 
arsument;  they  intimate  to  the  Senate  that  it  is  iinccmsti- 
tional,  and  they  take  a  very  plain  and  simple  propo- 
sition, and  it  is  really,  to  me,  a  very  grateful  thing  to 
be  able  to  agree  with  the  counsel  for  the  President  in 
any  single  proposition  whatever.  They  did  state  one 
proposition  to  which  I  entirely  assent,  and  that  is  that 
an  unconstitutional  law  is  no  law;  but  it  is  only  no 
law  to  the  President ;  it  is  only  no  law  to  the 
Congress;  it  is  only  no  law  to  the  courts;  it  is 
only  no  law  to  the  people  after  its  unconstitution- 
ality shall  have  been  decided  in  the  mode  and  manner 
prescribed  by  the  Constitution,  and  the  gentleman  who  so 
adroitly  handled  that  text  as  obtained  from  tlio  mighty 
name  of  Marshall,  knew  that  that  rule  governed  the  case 
just  as  well  as  anybody  else  knows.  It  is  a  law  until  it 
iSiall  have  beea  reversed.  It  has  not  been  reversed,  and  to 
assume  any  other  position  would  be  to  subject  the  country 
at  once  to  anarchy,  because,  as  I  have  had  occasinn  to  say 
in  the  progress  of  this  argument,  the  humblest  citizen  in 
the  land  is  as  much  entitled  to  the  immanitv  which  that 
propositions  brings  as  the  President  of  the  t'nited  States. 
It  does  not  result,  however,  that  the  humblest  citizen  of 
the  land,  in  his  cabin  on  your  Western  frontier,  through 
whose  torn  thatch  tlie  rainsbeat  down  and  the  winds  play 
at  pleasure,  is  'at  liberty  to  defy  the  laws,  on  the  ground 
that  they  are  uncoustitutional.  Tlie  same  rules  applies  to 
tie  President.  The  Constitution  is  no  respecter  of  per- 
sons. Is  this  law  constitutional?  Is  it  valid,  and  did  the  Pre- 
sident reallv  intend  to  violate  its  provisinus?  Sena- 
tors, I  said  before  that  the  rule  of  the  common 
lavv'  and  the  common  sense  of  maukiud  is,  that 
whenever  a  man  does  an  unlawful  act,  he  being 
a  man  of  sound  mind  and  understanding,  he  intends  pre- 
ciselv  what  he  does,  and  there  is  an  end  to  all  further  con- 
troversy. It  sometimes  h.appens,  however,  because,  in  the 
providence  of  God,  truth  is  stronger  than  falsehood,  that  a 
guilty  conscience  sometimes  makes  revelations,  and  there- 
by contributes  to  the  vindication  of  violated  law  and  tlio 
administration  of  justice  between  man  and  man  in  sup- 
port of  the  right.  So  it  has  happened.  Senators,  that  the 
accused  at  vour  bar -the  President  of  the  United  States- 
was  no  exception  to  that  rule  that  "murder  will  out."  lie 
could  not  keep  his  secret.  It  possessed  him  and  it  com- 
pelled him,  in  sjjite  of  himself,  to  stammer  out  his  guilty 
purpose  and  his  guilty  intent,  and  thereby  silence  tin; 
tongue  of  every  advocate  in  this  Chamber,  and  of  every  ad- 
vocate outside  of  this  Chamber. 

Who  undertakes  to  excuse  the  poor  man  that  he  did  not 
know  the  necessarv  consequences  of  his  own  act?  He  did 
intend  it.  Why  h"e  confessed  it?  Now,  I  ask  the  Senate 
to  note  what  is  recorded  on  page  234  of  the  record,  in  his 
letter  to  General  Grant,  to  see  what  becomes  of  this  pre- 
tense that  the  intent  is  not  proved ;  that  he  did  not  intend 
to  violate  the  law;  that  he  did  not  intend,  in  defiance  of 
the  express  words  of  the  law,  which  are,  "1  hat  the  .Secre- 
tary shall  forthwith  resume  the  functions  of  the  oflice  in 
the  event  th.at  the  Senate  shall  non-concur  in  the  suspen- 
tion,  and  inform  the  Secretary  of  the  fact  of  non-concur 
rence,"  all  of  which  appears  on  the  record. 

Mr.  Bingham  here  read  the  letter  of  the  President  to 
ttcnei'al  Urant,  dated  February  10,  in  which  he  claims 
that  General  Grant  was  aware  of  his  intention  to  force 
Mr.  StantDU  to  resort  to  the  courts,  or  to  prevent  his  re- 
suming the  otlice  of  Secretary  of  War.  He  continued:— 
How  could  he  know  it,  if  that  was  not  his  purpose?  It 
would  be.  it  seems  to  lue— and  I  say  it  with  all  reverence- 
beyond  the  favor  of  Omnipotence  to  know  a  thing  that 
was  not  and  could  not  possibly  be.  You  know  it  was  the 
President's  purpose  to  prevent  Mr.  Stanton  from  resuming 

What  says  the  law?  That  it  shall  be  the  duty  of  the 
suspended  Secretary,  if  the  Senate  shall  non-concur  in  the 
suppension.  forthwith  to  resume  the  functions  of  the 
otlice.  And  yet  the  Senate  is  to  be  told  that  we  must 
prove  the  iutent.  Well,  we  have,  and  in  (^od's  name 
what  more  are  wc  to  prove  before  this  man  is  convicted 
a^id  the  people  justified  in  the  judgment  of  their  own  Se- 
nators. "It  was  my  purpose,  and  vou  knew  it,  to  prevent 
Mr.  Stanton  from  resuming  the  duties  of  the  odice.'  I 
have  given  him  the  benefit  of  his  whole  coufi'sslon.  _ 

There  is  nothing  in  this  stammering  contrssion  ofthis 
violator  of  oatlis,  and  violator  of  conftitutiou".  and  viola- 
tor of  laws,  that  can  help  him,  either  before  thu  tiibuiial 
or  any  other  tribunal  constit\itod  as  this  is,  of  just  and 
npright  men.  He  says:-"You  know  the  President  v,-as 
unwilling  to  trust  the  olficc  with  any  on.;  who  would  not, 
by  holding  it,  compel  Mr.  Stanton  to  resort  to  the  courts ; 
and  he  knew  as  well  as  he  kneiv  anythiug-if  he  does,  in- 
deed,  know  anvthing  at  .all-  (laughter) -and  if  he  do.-s 
not,  then  order  an  inquest  on  lunacy,  and  dispose 
of  him  in  that  manner.  He  knew,  if  lie  kneiv 
anything  at  all,  if  he  prevented  Mr.  Stanton  from 
resuming  the  office,  Mr.  Stanton  could  not  any  more 
test  that  question  in  your  courts  of  justice  than  caii  tlio 
unborn  child,  and  the  man  that  does  not  know  it  ought  to 
be  turned  out  of  the  oflice  which  he  disgraces  .ind  difl- 
honors  for  natural  stupidity.  (Laughter.)  He  has  abused 
the  powers  thfit  have  been  given  him.  A  man  that  had 
Bensc  enough  to  find  his  way  to  tlie  Capitol  ought  to  have 
sense  enoufh  to  know  that.  (Laughter.)  \  et  the  gentle- 
man's office  goes  on  here,  and  the  people  arc  mocked  and 


insulted  day  by  day  by  this  pretense,  that  we  are  prose- 
cuting an  innocent  man,  a  defender  of  the  Constitution,  a 
lover  of  justice,  a  respecter  of  oaths. 

I  have  had  occasion  to  say  before.  Senators,  in  the  pro- 
gress of  this  discussion,  that  this  pretence  of  the  President 
is  an  after-tli'iught.  The  letter  which  I  have  just  read, 
dated  February  10,  IW^.  fays  that  his  object  was  to  prevent 
Mr.  Stanton  from  resumiuu  the  olUce,  and  then  the  after- 
thought is  to  drive  liim  to  the  courts  to  t<'«t  the  validity  of 
the  law.  Had  heprevcuted  the  resumption  of  the  othca 
tliere  would  have  been  an  end  of  it.  Stanton  never  could 
have  got  in,  and  that  question  has  be.;n  discussed  long 
enough,  and  is  no  longer  au  open  question,  and  the  Presi- 
dent knew  it  when  ho  ha  I  ibled  this  stuff  ill  order  to  div 
ceive  the  grandlings.  Let  him  babble  it  to  the  winds,  llo 
need  not  babble  it  to  the  Senate.  The  question  has  been 
settled  long  aso. 

Mr.  HlNtJHAM  quoted  from  the  opinion  of  Chief  .Justice 
Marshall,  5  Wheaton.  2;tl.  to  the  effect  that  the  writ  of  ./iw 
7rarraiit<i  am  be  m:iinfaiued  only  at  the  instance  of  tho 
government.  This  lli^h  <  'ourt  of  Impeachment.  Senators. 
is  the  onlv  tribunal  to  which  this  question  could  by  any 
possibility  be  referred.  Mr.  Stanton  could  not  brine  that 
question  here.  The  people  could  and  the  people  have. 
And  the  people  await  your  judgment. 

Now  Senators,  I  ask  you  another  question,  and  that  is 
this:  How  does  the  President's  statement,  tliat  it  was  to 
compel  Mr.  Stanton  to  resort  to  the  courts  that  he  siis- 
pended  him,  compare  with  the  pretence  of  his  answer  that 
liis  only  purpose  was  to  have  the  Supreme  Court  pa.-s  upon 
the  coiistitutionalitv  of  the  law?  Tender  reg.ard  tlii^  for 
the  Constitution.  That  his  onlv  purpose  in  breaking  the 
laws,  the  validity  and  the  obligation  of  which  in  the  most 
formal  and  solemn  manner  he  had  recognized;  availiug 
himself  of  its  express  grant  to  suspend  the  head  of  a  de- 
partment from  the  functions  of  his  office,  and  to  appoint 
temporarily  a  successor,  and  reporting  the  fact  to  the  Se- 
nate, he  uow  conies  with  his  answer,  and  savs  that  his 
only  purpose  was  tiiat  he  might  test  the  validity  of  tho 
law  in  the  Supreme  Co\irt. 

Surelv.  the  Presideut  felt  a  very  tender  regard  for  the 
Constitution.  If  that  was  the  sole  purpose,  how  come- it 
that  the  President  did  not  institute  the  proceedings?  the 
Senate  will  answer  that  question  when  they  come  to  pass 
upon  the  defense  which  the  President  has  incorooratedln 
his  pi. -a.  1  think  if  the  honorable  Senatorfrom  Maryland 
(Mr.  .lohns  ui)  were  to  respond  here  now  to  that  inquiry, 
full  of  learning  as  he  is  full  of  years,  he  would  answer  that 
it  was  because  it  was  impossible  that  the  President  insti- 
tuted proceedings.  Mr.  Chief  Justice,  it  is  well  known  to 
cverv  jurist  of  the  countrv,  as  the  question  stands,  and  aa 
the  Pre-ident  left  it,  that  there  is  no  colorable  excuse  under 
the  ( 'oii-titution  and  laws  of  this  country  to  say  that  he 
would  iiisrirute proceedings. 

If  he  )iad  not  instituted  proceedings,  then  I  .ask  again* 
why  insult  the  people  by  mocking  them  with  this  cold  hy- 
pocritical assertion  that  his  only  purpose  in  doing  the  act 
was  to  institute  a  proceeding  in  his  own  mode,  in  the  Su- 
preme Court  of  the  United  States,  to  test  the  validity  of 
the  people's  laws?  Senators,  it  is  only  another  illustration, 
surrounded  as  the  President  is  by  those  learned  in  the  law, 
and  I  cast  no  reproach  on  them  in  saying  it.  It  was  thoil' 
duty  to  defend  him  ;  it  was  tl-.eir  duty  to  bring  to  his  de- 
fense all  their  experience,  and  all  their  learning,  and  all 
those  great  powers  of  intellect  with  wliieh  it  has  phvased 
Providence  to  endow  thi-ni;  but  it  is  onlv  another  evidence 
of  what  1  said  before,  that  notwithstanding  the  learniiiz 
and  inieunitv  of  his  accomplished  defenders,  truth  is  at 
last  stronirer'than  fal-elioMd. 

When  h(t  <'nmes  lief'.Te  this  Senate  and  says  that  his  pur- 
pose in  violatiuE!  vour  laws  was  that  he  might  test  the  va- 
lidtity  of  the  statute  iu  the  Supreme  (Jourt  of  the  I'nitijd 
States  wlu-n  he  knew  he  had  no  power  under  the  Consti- 
tution or  laws  to  raise  the  question  at  all.  the  written 
order  fertile  removal  of  the  Secretary  of  War,  and  tho 
written  letter  of  authority  for  the  appointment  of  Lorenzo 
Thomas  to  the  otlice  of  Secretary  for  tiie  Dep  irtmcnt  ot 
War,  are  simplv  written  conrlu^ions  of  his  guilt,  in  tho 
liehtof  that  which  I  have  already  read  from  the  record, 
and  no  man  can  gainsay  it, 

.Mr.  liingham  here  quoti'il  from  Russell's  (,'riininal  Laiw, 
on  the  question  of  intent :— "To  the  extent  that  were  an 
act,  and  in  itself  uuhuvful,  tho  proof  of  justilic;ition  or 
excuse  lies  on  tho  defendant,  and  that  the  law  in 
such  cases  imidies  a  criminal  intent."  Was  the  act 
unlawful  ?  If  vour  statute  was  valid,  it  certainly 
was.  Mr.  Bingham  read  tho  sixth  section  of  tbe 
statute,  declaring  ita  violatiim  to  ho  a  hlsli  misde- 
meanor, ifcc.  Then,  is  it  an  unlawful  act  within 
the  text  of  Greenleaf?  That  surely  is  an  unlawful 
act,  tin;  doing  of  which  is,  by  the  express  law  of 
the  people,  declared  to  be  a  peual  offense,  punishable 
bv  fine  or  ijuiuisomnent  in  the  penitentiarv.  What 
answer  do  gentlemen  make,  and  how  do  they  atti-mpt  to 
escape  from  thin  provi-ioii  of  the  law?  Why,  they  gay 
the  Presbient  attinipt(;d  to  removo  the  Secretary  of  War, 
but  ho  did  not  succeed.  -Vrc  we  to  be  told.  Senator",  that 
it  a  man  makes  au  attempt  upon  your  life  hero  in  the 
District  of  C'.lumliia,  although  if  vou  were  to  search  never 
BO  closely  the  CoiHtitutiou  of  tho  United  States,  you 
would  not  find  the  otleusi'  dehuiti'ly  defined  and  its  pun- 
ishment iirescribeil  bv  statute. 

Are  we  to  be  told,  beeauso  ho  did  not  succeed  in  mur- 
dering vou  outriuht,  that  he  must  1»!  acquitted,  to  try 
what  success  he  niav  have  on  another  day  and  in  another 
place,  in  accomplicliiiig  his  piirpooe.  Senators,  I  have  re- 
minded  vou  already  of  that  which  you  know,  that  your 
act  of  ISOl.  as  well  as  of  1831,  declares  that  all  olfenspB, 
indictable  at  the  common  law,  committed  within  tiio  Uis- 


278 


IMPEACHMENT   OF  ANDREW   JOHNSON. 


trict  of  Columbia,  shall  be  crimes  or  misdemeanors,  ac- 
cording to  their  grades,  and  shall  be  iudictable  and  pun- 
ishable in  the  District  of  Columbia  in  your  own  courts. 

I  listened  to  the  learned  gentleman  from  New  i  ork  the  1 
other  dav,  upon  this  point,  and  for  the  life  of  me— and  1 
beg  his  pardon  for  saying  so— I  could  not  understand  what 
induced  the  gentleman  to  venture  upon  the  intimation  that 
there  ^^  as  anvsuch  thing  possible  as  a  defense  of  the  i're- 
gidcnt  for  the"  unlawful  attempt  to  violate  this  law. 

Bv  admitting  the  order  to  be  an  unlawful  attempt,  1  say 
with  all  respect  to  the  gentleman,  that  it  has  been  settled 
through  the  current  century  and  longer,  by  the  highest 
courts  of  this  countrv  and  of  England,  that  the  attempt  to 
commit  a  misdemeanor,  whether  the  misdemeanor  oe  one 
at  common  law  or  a  misdemeanor  by  statute  law,  the  at- 
tempt is  itself  a  misdemeanor.  .,  ,  „  . 
Mr  BINGHAM  quoted  Russell,  84,  to  the  above  effect. 
1  would  like  to  see  a  book  brought  into  this  Chamber  to 
contradict  that  rule.  It  is  common  law  as  well  as  common 
sense.  But.  further,  what  use  is  there  for  raising  a  ques- 
tion  when  the  further  provision  of  the  statute  is  "  That  the 
making,  signing,  sealing,  countersigning  or  issuing  any 
comniifition,  letterjof  authority,  or  ownership  of  any  such 
appiiiutnieiit  or  employment  shall  be  assumed,  and  are 
hcrotiv  d'-clared  to  be  a  high  misdemeanor."  Who  is  to 
challenge  this,  here  or  elsewhere  ? 

What  auswer  has  been  made?  "What  answer  can  be 
made  to  this?  None,  Senators,  none.  When  the  words  of 
a  statute  are  plain  there  is  an  end  to  all  controversy,  and 
in  this,  as  in  every  other  part  of  this  discussion  touching 
the  laws  of  tlie  land,  I  stand  upon  that  accepted  canon  of 
construction  stated  by  the  learned  Attorney-General  in  his 
defense  of  the  President  last  week,  when  he  saiiT  effect 
must  be  given  to  every  part  of  the  written  law. 

I  have-  (iiacharged  my  dutv— my  whole  dut3'.  The  ques- 
tion which  uow  remains  is  whether  the  Tenure  of  Office  ] 
act  is  valid?  If  it  is,  whatever  gentlemen  may  saj'  about 
the  tirft  article,  there  is  no  man  in  America  but  knows 
that  under  the  second  and  third  and  eighth  articles,  by 
issuing  a  letter  of  authority,  the  President  was  guilty  of  a 
high  misdemeanor  in  the  words  of  the  statute.  He  did 
issue  the  letter  of  authority,  and  he  has  written  it  down  ou 
the  loth  of  February  that  his  object  and  purpose  was  to 
violate  that  very  law  and  to  prevent  the  Secretary  of  War 
from  resuming  the  functions  of  his  oflice,  although 
the  law  B.iys  he  shall  forthwith  resume  the  func- 
tions of  his  oHice,  in  case  tlie  Senate  con-concuni-d 
in  the  suspension.  And  yet  gentlemen  wriggle  here 
about  this  ijuestion  as  if  it  was  an  open  question.  It  is  not 
an  open  quc-^tion.  It  is  a  settled,  closed  question  this  day, 
this  hour,  in  the  judgment  of  every  enligutened,  intelli- 
gent man  i\  lio  has  access  to  your  record,  and  it  is  useless, 
and  •^vor^e  th;in  useless,  to  waste  time  on  it.  The  question 
now  i.-,  is  tliL-  act  valid?  Is  it  constitutional?  Scuators,  I 
ouglit  to  con.-ider  that  question  closelv.  I  ought  to  assume 
that  the  Congress  of  the  United  States  which  passed  the 
act  will  abide  by  it.  Congress  acted  on  the  responsibility 
of  its  oath.  It  acted  under  the  liuiitatiuna  of  tlui  Constitu- 
tion. Tiie  Thirtv-niuth  Congress,  not  unmindful,  I  trust, 
of  its  obligation,  and  not  incapable  of  judging  and  consid- 
ering the  grants  and  limitations  of  the  Constitution,  passed 
this  law  because,  first,  it  deemed  itself  ar.thorized  to  do  so 
by  the  Constitution,  and  because,  secondly,  it  deemed  that 
its  enactment  was  necetsaiy,  and  that  is  the  language  of 
the  Constitution  itself. 

To  the  public  welfare,  and  the  public  interest  Congress 
sent  it,  m  obedience  to  the  requirements  of  the  Consti- 
tution, to  the  Prctident  for  his  approval.  The  President, 
in  the  exercise  of  his  power,  and  of  his  right  under  the 
(Constitution,  considered  it,  and  returned  it  to  the  House 
in  which  it  originated,  with  his  objections.  When  he  had 
done  this  we  claim  that  all  his  power  over  the  question  of 
the  validity  of  th,at  law  terminated.  He  returned  it  to 
the  House,  and  with  it  his  objections.  He  sugge.-ted  that  it 
was  unconstitutional.  Congress  reconsidered  it  in  obe- 
dience to  the  Constitution,  and  it  "as  again  p.asscd  bv  a 
two-thirds  vote  of  both  Houses,  and,  in  the  words  of  the 
Constitution,  it  thereby  became  a  law— a  law  to  the  Pre- 
sident of  the  United  States— and  it  will  forever  remain  a 
law  until  it  is  repealed  bv  the  law- making  power  or  re- 
versed by  the  courts.    And  now  ^^  hat  took  place? 

These  gentlemen  come  before  the  Senate  with  their 
answer,  and  tell  the  Seuate  tlie  law  was  unconstitutional. 
They  ask  the  Senate,  in  other  words,  to  change  their  re- 
cord. They  ask  to  have  this  journal  read  hereafter  at  the 
opening  of  tlie  court:— "The  People  of  the  United  States 
again.-t  the  Senate  and  House  of  Kepresentatives.  charged 
with  high  crimes  and  misdemeanors,  in  this,  that,  in  dis- 
regard of  the  Constitution,  in  disregard  of  their  oath  of 
oltice,  they  did  enact  a  certain  la\v,  entitled,  'An  act  to 
regulate  the  tenure  of  certain  civil  ofhces,'  to  tlic  hurt  and 
injury  of  the  American  people,  and  that  they  are  thereby 
guilt}-  of  high  Climes  and  misdemeanors  in  ollice." 

Well,  gentlemen,  we  have  had  our  lessons  here  on  cha- 
rity in  the  progress  of  this  trial,  and  really  it  does  seem  to 
me  that  this  would  be  a  stretch  of  that  charity  which  re- 
quires you  to  give  your  coat,  &c.  I  never  knew  before 
that  it  went  beyond  j-our  outer  garments,  your  bread, 
and  the  money  in  your  purse:  but  it  seems  that  you 
are  to  make  a  voluntary  surrender  of  your  good  name,  of 
your  character,  and  of  your  conscience,  in  order  to  accom- 
modate tliis  accursed  culprit,  and  to  say,  after  all 
that,  it  is  not  the  President  of  the  United  States  who 
is  impeached,  but  that  it  ia  the  Senate,  which  is 
Bitting  in  judgment  upon  him  that  is  impeached, 
and  that  you  will  accommodate  this  unfortunate  man  by 
making  a  confession  before  the  gods  and  before  men,  that 
we  vielated  our  own  oath ;  that  we  violated  the  Constitu- 
tion of  our  country,  in  that  we  did  enact  into  a  law. 


despite  the  President's  veto  to  the  contrary,  a  certain  act 
passed  March  2,  1867.  Well,  when  it  comes  to 'that  it  is 
not  for  me  to  say  what  becomes  of  the  Senate.  This  is  an 
attempt  to  gibbet  us  all  in  eternal  infamy  for  making  up 
the  record  of  this  case  deliberately  and  of  malice  .afore- 
thought, to  the  injury  of  the  rights  of  a  whole  people,  and 
to  the  disconcern  and  shame  and  disgrace  ot  human  nature 
itself. 

And  yet  the  question  is  made  here  that  the  law  is  un- 
constitutional. If  the  law  be  valid  the  President  is  guilty, 
and  there  is  no  escape  for  him.  It  is  needless  to  make  the 
issue,  but  having  it,  it  is  enough  that  the  Senate  decided. 
If  the  Senate  decide  that  the  law  is  constitutional  thei'C  is 
an  end  of  it.  It  has  decided  it  three  times.  It  decided  it 
when  it  first  passed  the  law.  It  decided  it  when  it  re- 
enacted  the  law  over  the  President's  veto,  and  it  decided 
it  again,  as  it  was  its  duty  to  do,  when  he  sent  his  message 
to  the  Senate  on  the  21st  of  February,  1868,  telling  -the  Se- 
nate that  he  had  violated  it  and  defied  the  provisions  of 
the  law.    It  was  the  duty  of  the  Senate  te  decide  it. 

The  Senate  needs  no  apology,  and  I  am  sure  will  never 
offer  an  apology  to  any  man  in  this  life,  or  to  any  set  of 
men,  for  what  it  did  on  that  occasion.  What !  is  the  Pre- 
sident of  the  United  States  deliberately  to  violate  the  law, 
to  disregard  the  solemn  action  of  the  Senate,  to  treat  with 
contempt  the  notice  served  upon  him  by  the  Senate  in 
accordance  with  that  law,  and  is  he  then  to  come  into 
their  own  chamber  and  insult  them,  and  defiantly  chal- 
leuge  them  in  regard  to  this  law  ?  To  this  challenge  the 
Senate  made  answer,  as  was  its  duty.  Sir,  the  thing  that 
you  have  done  is  not  warranted  by  the  Constitution  and 
the  laws  of  the  country.  This,  Senators,  is  my  answer  to 
that  ch.allenge  in  the  prosecution  of  this  impeachment. 

The  representatives  of  the  people,  and  others  who  have 
thought  it  worth  while  to  notice  my  own  official  conduct 
touching  this  matter  of  impeachment,  knew  well  that  I 
kept  myieU  back,  and  endeavored  to  keep  others  back 
from  ru.»i;in,-;  madly  into  this  conflict  between  the  peoplo 
and  their  President.  The  Senate,  also,  acting  in  the 
same  spirit,  giive  him  this  notice  that  he  might  retrace  his 
steps  and  thereby  save  the  institutions  of  the  country 
from  this  great  ."^hock.  But  no,  it  was  needful  that  he 
should  illustrate  that  Pagan  rule:— "Whom  the  gods  me.an 
to  destroy  ihey  first  make  mad,"  and  so  he  went  on,  and 
hero  ive  are  ti)-day  to  tr.v  this  issue. 

I  return  to  the  iiuestio"n  of  the  validity  of  this  law  with 
the  simple  st.-itenient  that  by  the  act  of  the  Constitution, 
as  I  have  already  read  it,  it  is  provided  that  all  appoint- 
ments not  otherwise  provided  for  in  the  Constitution, 
shall  be  made  by  and  with  the  advice  and  consent  of  the 
Senate.  It  necessarily  results,  as  Mr.  Webster  s.aid,  that 
the  removing  power  is  incident  to  the  appointing  power 
until  otherwise  pro\  ided  by  law.  I  have  shown  to  the 
Senate  that  the  removing  power  has  never  been  otherwise 
exercised  from  the  first  Congress  to  this  hour,  except  in 
obedience  to  the  express  provisions  of  law.  I  have  shown 
the  Senate  that  the  act  ot  1789  authorized  removals,  and 
the  act  of  1795  .authorized  temporary  appointments. 

I  add  further  that  I  have  cited  the  fact  of  this  provision 
of  the  Constitution  that  the  President  sh.all  have  power  to 
fill  up  all  vacancies  that  happen  during  the  recess  of  the 
Senate,  by  issuing  commissiouB  which  shall  expire  with 
the  end  of  the  next  session,  which  very  necessarily  impli- 
cation means,  and  means  nothing  else,  that  he  shall  create 
vacancies  ^\  itliout  authority  of  law  during  the  session  of 
the  Senate,  and  shall  not  fill  them  at  his  pleasure  without 
the  consent  of  the  Senate. 

I  have  but  one  word  further  to  add  in  support  of  the 
constitutionality  of  this  law.  and  that  is  the  express  grant 
in  the  Constitution  itself  that  the  Congress  sliall  have 
power  to  pass  all  laws  necessar}-  and  proper.  Interpreting 
that  word  "proper,"  in  the  words  of  Judge  Maishall  him- 
self, in  the  great  case  of  McCulloch  vs.  Maryland,  as  mean- 
ing "adaptrd  to  the  execution  of  all  the  powers  granted  by 
this  Constitution  to  the  United  States,  or  to  any  depart- 
ment thereof,"  I  think  that  grant  of  power  is  plain  enough 
and  clear  enough  to  sanction  the  Teuiire  of  Office  act.  _ 

Even  admitting  that  the  pou  er  of  removal  and  appoint- 
ment, "subject  to  law  of  course,"  was  conferred  upon  the 
President,  I  do  not  stop,  Senators,  to  argue  the  proposition 
further,  but  I  refer  to  the  authority  of  Mr.  Webster,  in 
volume  4,  page  199,  in  which  he  recognizes  the  same  prin- 
ciples most  distinctly  and  clearly— that  it  is  proper  for  the 
Congress  of  the  United  States  to  regulate  this  very  ques- 
tion by  law.  I  add,  that  the  Congress  of  the  United  States, 
from  the  First  (;ongress  to  this  hour,  has  approved  the 
same  thing  by  its  legislation.  That  is  all  there  is  of  this 
question.  The  law,  I  take  it,  is  valid,  and  will  remain 
valid  forever,  if  its  validity  is  to  depend  upon  the  judg- 
ment of  the  Senate,  m  hich  twice  passed  it  under  the  so- 
lemn obligations  of  its  oath. 

Something  has  been  s;iid  here,  Senators,  about  the  con- 
tinued practice  of  eighty  years.  I  have  said  enough  on 
that  subject  to  fully  answer  all  that  has  been  said,  and  so 
well  said,  by  the  learned  counsel  for  tlie  President.  1  have 
shown  that  the  act  of  1789,  by  the  interpretation  and  con- 
struction of  one  of  the  first  men  in  America,  Mr.  Webster, 
did  really,  bv  direct  operation, separate  the  removing  from 
the  appointing  power,  and  n  as  itself  a  grant  of  power.  I 
have  shown  that  the  Coustitutiou  confers  that  power  on 
the  Senate.  Then  there  i"  no  practice  of  cigtit.v  veara  ad- 
verse to  this  Tenure  of  oilicc  act,  so  that  I  need  say  no 
word  further  on  that  subject,  hut  lea\  e  it  there, 
all  the  acts  from  1780  ti.  ls»i;  liear  «  ituess  to  one  thing,  and 
that  is  that  Congress  has  lull  power  under  the  t/'onstitu- 
tion.  by  law,  to  confer  up.iii  tlie  I'resideiit  the  pov\cr  of 
tenipofarv  or  peruianent  ri'inoval.  or  to  withhold  that 
power.  'I'hat  is  precisely  w  hat  Congress  has  done,  and  I 
stand  upon  it  here,  as  u.reiiresentati\  e  of  the  people,  pr>.iiO- 
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cnting  for  the  people  these  articles  of  impeachment,  and 
declare  here,  this  daj',  upon  ray  conscience  and  on  what 
little  reputation  I  may  have  in  this  world,  that  the  wliole 
legislation  of  the  country,  frum  1789  to  1867,  alto- 
gether bears  one  common  testimony  to  the  power 
of  Congress  to  regulate,  by  hiw,  the  removal  and  ap- 
pointment of  all  otlicera  within  the  general  limitation 
of  the  Constitution  and  the  auperviRorj'  po%ver  of  the 
Senate  that  the  act  of  1789,  as  Mr.  Webster  stated,  con- 
ferred upon  the  President  of  the  United  States  the  power 
of  removal,  and  thereby  separated  that  power  from  the 
power  of  appointment,  of  which  it  was  a  necessary  inci- 
dent. The  act  of  1795,  on  the  other  hand,  gave  him  power 
to  make  certain  temporary  appointments  limited  hereto 
over  six  months  for  any  vacancies,  thereby  showing  that 
it  was  no  power  under  the  Coustitiitiou  and  beyond  the 
limitation  and  restrictions  of  law.  The  act  of  1863limited 
and  re:?'.ricted  him  as  did  also  the  act  of  1789. 

If,  therefore,  the  President  of  the  United  States  has  this 
powir  bj-  force  of  the  Constitution,  independent  of  law,  I 
say,  tell  me,  Sonators,  how  it  come.i  tliat  the  act  of  1789 
limitid  and  restricted  him  to  the  chief  clerk  ot  the  depart- 
ment? How  comes  it  that  the  act  of  1795  limited  and  re- 
stricted him  to  the  period  of  six  months  only  for  one  va- 
cancy, if,  as  if  claimed  in  his  answer,  he  has  power  ot  in- 
definite removal,  and  therefore  the  power  of  indetiuite  ap- 
pointment? How  comes  it  that  the  act  of  18Ki  liuiited  him 
to  certain  oflici.ils  of  the  government,  and  did  not  leave 
him  at  liberty  to  choose  from  the  body  of  the  people? 

i  waste  no  further  words  on  tlie  subject.  I  consider  the 
question  fully  closed  and  settled;  and  all  the  legislation 
shows  the  power  of  the  President  to  be  subject  to  the  limi- 
tations of  such  enactments  as  the  Congress  may  make, 
which  enactments  must  bind  him  as  thev  bind  evervbody 
else,  whether  he  approves  them  or  not.  and  until  thev  be 
duly  reserved  by  the  courts  of  the  United  States  or  they 
shall  be  repealed  by  the  peoples'  representatives,  in  Con- 
press  assembled. 

I  may  be  pardoned.  Senators,  in  having  gone  very 
heavily  in  this  way  over  the  general  facts  of  the  case,  for 
saying  that  the  President's  decl.arations  are  here  inter- 
posed to  shield  hiui  from  the  cousef|euce  of  liis  guilt  under 
the  tirst  three,  the  eighth,  and  eleventh  articles  of  ini- 
peachiueut.  These  declarations  of  the  President  are  de- 
clarations of  the  fact.  Most  of  them  wei  e  excluded  by  the 
Senate,  and  were  properlj;,  in  mj-  judgment,  excluded. 
Some  of  them  were  admitted.  I  do  not  regret  that;  it 
eh'Aved  that  the  Senate  was  willing,  even  if  it  were  a 
di'ilittiil  ijue.-tion,  or  if  it  were  not  a  doubtful  question  to 
niiKlity  tlie  rules  of  evidence  in  the  extrcise  of  a  discretion 
t"  see  what  explanation  the  Chief  Executive  could  possibly 
give  of  his  conduct. 

The  Senate  allowed  him,  contrary  to  the  rules  of  evi- 
dence, to  be  a  witness  in  his  own  case,  and  that  not  under 
the  obligation  of  an  oath.  The  coimsel  produced  his  decla- 
rations. They  amounted  to  no  more  than  I  have  referred 
to  already— that  his  purpose  in  violating  the  law  was 
inertly  to  test  its  validity  m  the  courts.  That  is  all  there 
is  of  it.  There  was  nothing  more  in  the  declarations  of 
the  l^resident,  as  witnessed  by  himself  on  this  trial.  They 
cannot  by  any  means  excuse  hiui  in  the  light  of  the  facts 
to  which  they  have  referred  before,  namely,  that  it  was 
simply  imposible  for  him  to  teat  fiucttious  in  the  courts  in 
the  manner  proposed.  There  is  an  end  of  it.  There 
is    no    use   ot    pressing    the   question,   and   the   farther 

The  President  has  no  right  to  challenge  the  laws,  and  to 
suspend  their  execution  until  it  is  liis  pleasure  to  test  their 
valulity  in  a  court  of  justice.  But,  Senators,  what  more 
is  there?  He  is  charged  with  conspiracy  here.  A  con- 
Bwiracy  is  proved  upon  him  b.v  his  letter  of  authoritv  to 
General  Thomas,  and  by  Thomas'  acceptance  under  his 
own  hands.  Both  of  these  papers  are  before  the  Senate, 
and  in  evidence.  What  is  a  conspiracj'?  A  simple  agree- 
mcrit  between  two  or  more  persons  to  do  an  unlawful  act, 
either  with  or  without  force,  and  the  ottense  is  completed 
the  moment  the  agreement  is  entered  into. 

It  is  a  misdemeanor  at  common  law,  and  it  is  a  misde- 
meanor under  the  act  of  IMOl.  It  is  a  mii-demeanor  under 
the  act  of  1831.  It  is  a  mi.-^diMm  anor  fjr  \vliich  Andrew 
Johnson  and  Lorenzo  i'honiai  are  both  indictable  after 
these  proceedings  shall  have  closed.  And  it  is  a  misde- 
meanor, an  indictment  for  which  would  be  worth  no  more 
than  the  paper  on  which  it  would  be  \\  ritton,  until  after 
this  impeachment  trial  shall  have  closed,  and  the  Se;i.'ito 
shall  have  pronounced  the  righteous  judguient  of  guilty  on 
this  ofl'ender  against  your  la^vs,  and  for  this  siuijile  reason. 
Senators,  that  it  is  written  in  your  Cniisiit;ition  that  the 
President  shall  dave  power  to  grant  reprieves  and  p;irdo]i» 
for  all  offenses  ag.iinst  the  United  States  save  in  cases  of 
impeachment.  Indeed,  if  Lorenzo  Thuuias  were  to-mor- 
row indicted  for  a  conspiracy  u  ith  Andrew  John  'on  to 
prevent  Edw  in  M.  Stanton  from  resuming  the  fuiietionH  of 
liis  office,  all  that  would  be  wanted  would  be  for  Andrew 
Johnson  witli  a  mere  wave  of  his  hand  to  issue  a  general 
pardon  and  to  dismiss  the  proceedings. 

I  s.av  again,  this  is  the  tribunal  of  the  people,  in  which  to 
try  this  great  otlender,  this  violator  of  oaths,  of  the  Con- 
stitution and  the  laws.  Well,  say  gentlemen,  it  is  a  very 
little  otfense,  and  you  may  forgive  him  that.  It  is  a  very 
little  otfense  «  hen  the  pardoning  power  does  not  happen 
to  be  conferred  upon  liim.  and  tliese  tender  and  tearful  aii- 
pe.ala  to  the  Senate  on  the  ground  of  its  boiug  a  little 
thing,  do  not  amount  to  very  much;  but,  say  the  gentle- 
men, you  liave  also, charged  him,  under  the  act  ot  Istil, 
with  having  ci>nsiiircd  with  Lorenzo  Thomas  in  the  one 
article  uithfifce,  and  in  the  other  ;vith  threats  and  in- 
tiiiiiihttions,  to  work  out  the  same  result  in  preventing 
tUi;  executii>n  of  the  law. 

So  we  have,  and  we  say   that   ho   ia   clearly   proved 


gnilty.  How?  Ry  the  confession'made  by  his  co-conspira- 
tor. I  have  said  that  the  conspiracv  is  established  by 
the  written  letter  of  authority  and  by  the  written  ac- 
ceptance ot  that  letter  of  authority  by  Thomas,  and  the 
conspiracy  bein^  established,  I  say  that  the  declaration 
of  the  co-conspirator  made  in  the  prosecution  of  the  com- 
mon design  is  evidence  against  both. 

ilr.  liingham,  in  this  connection,  read  some  extracts 
from  the  te-itimony  of  General  Thomas  in  reference  to  the 
mode  in  which  he  proposed  to  g.nin  possession  of  the  papers 
of  the  War  Depurtmciit,  and  particularlv  in  reference  to 
the  draft  of  a  letter  which  he  submitted  for  the  President's 
consideration  on  the  loth  of  March.  Mr.  liingham.  refer- 
ring to  the  date  of  this  draft  letter,  remarked  that  this  was 
after  the  President  was  impeached,  and  that  it  showed 
that  the  President  was  still  defying  the  power  of  the  peo- 
ple to  check  him. 

The  Senate  viill  notice,  he  said,  that  these  two  confeder- 
iites  and  co-conspirators  have  not  oulv  been  dcliberatelv 
conferring  together  about  vi. .luting  the  Tenure  of  Olhce 
act,  and  the  act  making  appropriations  for  the  armv,  but 
that  one  of  the  conspirators  has  written  out  an  order  for 
the  ver.v  purpose  of  violating  the  law,  and  that  the  other 
conspirator,  seeing  the  handwriting  on  the  v  all,  and  ap- 
prehensive after  all  that  the  Senate  of  the  United  States, 
in  the  name  of  all  the  people,  may  pronounce  him  guiltv, 
concludes  to  whisper  in  the  ear  of  his  co-conspirator,  "Let 
it  rest  until  after  the  impeachment," 

Give  him.  Senators,  a  letter  of  authority,  and  he  is  ready 
to  renew  this  contest,  and  again  to  sit  in  judicial  judg- 
ment on  all  your  statutes,  and  to  sav  in  the  language  of 
his  accomplished  and  learned  advocate  (Mr.  Curtis),  that 
he  has  deliberately  settled  down  in  the  Constitution  that 
your  law  regulating  the  army,  fixing  the  headiiuartere  of 
its  general  in  the  Capitol,  not  removable  without  the  con- 
sent of  the  Senate,  does  impair  certain  rights  conferred 
upon  him  by  the  Constitution,  and  that  by  his  profound 
judicial  judgment  he  had  come  to  the  conclusion  to  set 
aside  that  law  and  to  order  General  Grant  to  California, 
or  to  the  Oregon,  or  Maine,  and  defy  you  again  to  try  him. 
Senators,  I  trust  you  will  spare  the  people  any  such  ex- 
hibition. 

Now,  Senators,  it  has  been  my  endeavor  to  finish  to- 
day all  that  I  desire  to  say  on  this  matter.  I  know  that 
if  I  were  in  possession  of  my  strength  I  could  finish  all  I 
have  to  say  in  the  course  of  an  hour  or  an  hour  and  a  half. 
It  is  now,  however,  past  four  o'clock,  and  if  the  Senate 
will  be  good  enough  to  indulge  me,  I  promise  that  1  shall 
conclude  my  argiiuuuit  before  recess  to-morrow. 

The  court  then  adjourned. 


PROCEEDINGS  OF  WEDNESDAY,  MAY  6. 


The  conrt  was  opened  in  due  form,  and  Mr.  Bing- 
ham resnnied  his  nrrrnment  asfollows:- 

Senators :— On  yesterday  I  h.nd  said  nearly  all  that  I  had 
to  eay  touching  the 'picstion  of  the  power  Jf  the  1 'resident 
to  assume  legislative  power  for  the  executive  ortice  of  this 
government.  For  the  better  understanding  of  my  argu- 
ment, however.  Senators,  I  will  read  the  provi-inns  of  the 
acts  of  1789  and  1795  in  the  piesence  of  the  Senate,  and 
will  show  bj;  the  layv,  as  read  by  the  counsel  tor  the  Pr  ■. 
sident  on  this  trial,  that  the  .act  of  1789,  and  the  act  of  17^5 
have  ceased  to  be  laws,  and  that  the  President  can  no 
more  exercise  authority  under  them  to-day  than  can  the 
humblest  private  citizen. 

I  desire  also.  Senators,  in  reading  these  statutes  to  re- 
aftirm  the  position  which  I  assumed  on  yesterdav,  with 
perfect  contidence,  that  it  would  command  the  judgment 
and  conscience  of  the  Senate,  to  wit,  that  the  nliole  legis- 
lation ot  this  country,  fmm  the  first  Congress  iu  17-j9.  to 
this  hour  bears  uniform  witness  to  the  f;ict  that  the  Presi- 
dent of  the  United  States  has  no  control  over  the  execu- 
tive oliiees  of  this  poveniment,  excel>t  such  control  as  is 
given  by  the  text  of  the  Constitution  which  I  read  yester- 
day, to  till  up  such  vacancies  as  may  occur  during  the  ue- 
cess  of  the  Senate  with  li'.nited  commission  to  exiiire  with 
the  next  session,  <ir  such  power  as  ia  given  him  by  express 
authority  of  law.  1  care  nothing  for  the  conHictine 
speeches  of  the  representatives  in  the  first  Congress  upon 
this  iiuestion  ;  the  statute  of  the  country  conclude  thom, 
and  conclude  us,  and  conclude  as  \\  uU  everv  officer  of  this 
go\<rnment  from  the  lOxeeutive  down. 

What,  then.  Senators,  is  the  provision  of  thi.i  act  of 
17H9?  1  may  be  allowed,  in  passing,  to  remark  that  the 
act  establishing  the  Department  of  Foreign  Afiairs  con- 
tains precisely  the  same  provision,  word  lor  word,  as  tlic 
act  to  establish  the  Departii.cnt  of  War. 

Mr.  Hingliam  read  the  act  ot  1789,  and  continued:— 

Standing  upon  that  statute.  Senators,  and  upon  tho 
continued  and  unbroken  practice  of  eighty  years,  I  want 
to  know,  as  I  iiiipiired  ycrterdav,  wheio  it  appears  that 
this  vueaiuy  thus  created  by  authority  of  the  act  of  1789, 
could  be  filled  <luriug  the  session  of  tiie  Senate  by  tho  ap- 
pipintuient  of  u  new  head  to  that  departmeut,  withoutthe 
Consent  of  the  Senate  as  iire-cribed  in  the  Constitution? 

I  remarked  yesterday,  what  I  repeat  nou,  in  passing, 
that  tho   vacancy  was  filled  without  the  cousvut  of  the 
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Senate,  and  that  was  the  end  of  this  unbroken  current  of 


whicli  they  attempted  to  impreae  upon  the  miuds  of  the 
Senate  in  defense  of  the  I^resident.  Why,  the  law  restricted 
the  appointment  to  the  Chief  Clerk.  Could  he  over-ride 
that  law?  Could  he  give  the  papers  of  that  department  to 
any  human  ieing  but  the  chief  clerk,  not  appointed  by 
him-bv  thcThcad  of  the  department?  1  here  stands  the 
law,  and  in  the  lisrht  of  that  law  the  defense  made  bv  the 
President  turns  to  dust  and  ashes  in  the  presence  ot  tlie 
Senate.  I  sav  no  more  upon  that  point,  reminding  the 
Senate  that  the  act  of  1789,  establishing  the  War  Depart- 
ment, contains  the  same  provision,  giving  him  no  power  to 
fill  the  vacancy  by  appointment  during  the  session  ot  ttie 

^f  pass  now  to  the  act  of  1795.  The  act  of  1792  is  obsolete ; 
has  been  superseded,  and  was  aubstantially  the  same  as 
theactefl795,  and  what  Ihave  to  say,  therefore,  on  the 
act  of  1795  applies  as  well  to  the  act  of  1793.       „^   .    .  . 

Mr  Binahani  read  the  law  from  the  btatutes  at 
Lare'e.audcontiuucd:— There  stood  the  law  of  1798  unre- 
pealed up  to  this  time,  I  admit,  expressly  authorizing  the 
President  to  fill  the  vacancy,  but  restricting  mm,  under 
the  control  of  the  department  after  it  was  created,  to  tue 
Chief  Clerk  of  the  department.  This  act  expressly  repeals 
theactofl789,  insofar  as  it  expressly  provided  that  It 
shall  be  lawful  for  the  Preeideut  of  the  United  btates.  in 
case  he  shall  deem  it  necessary,  to  authorize  any  person  or 
persons,  at  his  discretion,  to  perform  tlie  duty  of  the  said 
respective  (iWue  until  a  successor  be  appoinfed." 

It  was  a  grant  of  power— and  no  grant  ot  power  could 
te  more  pl.iiuly  given.  What  is  the  necessity  of  this  grant 
if  the  reason,  made  by  the  President,  as  charged  in  his 
answer,  and  read  by  me  yesterday,  that  the  power  is  hia 
by  virtue  of  the  Constitution,  is  correct?  and  if  it  be,  1  ask 
to-dav,  as  I  asked  yesterday,  how  comes  it  that  this  cono 
stitutlonal  power  was  restricted  to  appointments  not  to  ex- 
ceed six  months  for  any  one  vacancy?  That  IS  the  lan- 
guage of  the  statute.  Am  1  to  argue.  Senators,  that  ttui) 
terni-"any  one  vacancy"— excludes  the  conclusion  that 
the  President  could,  upon  his  own  motion,  multiply  vacan- 
ciea  infinitum,  creating  another  at  the  end  of  six  months, 
and  making  a  new  appointment?  Senators,  there  is  no 
uubrokeu  current  of  decision  to  support  any  such  assump- 
tion, and  here  I  leave  it.  i-iofO 
laekthe  attention  of  Senators  now  to  the  act  of  186.3, 
which  aHirms  "the  absolute  control  of  the  Legislative  de- 
partment over  the  whole  (juestion  of  removal  and  appoiut- 
mcnts,  except  the  express  provisions  of  the  Constitutioii, 
which  Congress  cannot  take  away,  that  the  PrcEident  shall 
fill  vacancies  which  may  happen  during  the  recess  of  the 
Senate  by  limited  commission,  to  expire  at  the  end  ot  such 
commission. 

Mr.  BINGHAM  read  the  act  of  1863,  and  said:— Senators, 
what  man  can  read  the  sV^tute  without  being  lorced  to  the 
conclusion  that  the  Legislature  thereby  reatlirmed  the 
power  that  they  had  affirmed  in  1867— the  power  that  they 
had  afhrmed  in  1795,  to  control  and  regulate  by  the  law 
this  asserted  unlimited  power  of  the  Executive  over  aj)- 
pointments  or  removals  cither.  Why  look  at  the  statute  it 
It  be  permitted  to  choose  at  large  from  the  body  of  the  com- 
munitv  to  iill  temporarily  these  vacancies?  Not  at  all.  It  is 
restricted  by  the  very  terms  of  the  statute  to  the  heads  of 
departments,  or  to  such  inferior  otVicerB  of  the  several  de- 
partments as  are  by  law  subject  to  his  own  appoiutmeut, 
and  bv  that  act  he  can  appoint  no  other  human  being  ;  and 
yet  gentlemen  stand  here  and  say,  the  acts  of  1789  and 
1795  are  not  repealed,  when  jthev  read  autliority  them- 
Belves  to  show  that  when  two  statutes  are  altogether  irre- 
concilable, the  last  must  control.  For  the  purpose  of  my 
arge.ment  it  is  not  needful  that  I  should  rest  upon  the  re- 
peal of  the  act  of  1795  anv  further,  more  than  it  relates  to 
the  vacancies  which  arise  from  the  causes  enumerated  in 
the  act  of  1783.  ,     ,       ,r      .  ,  x 

It  is  a  reassertion  of  the  power  of  the  Legislature  to 
control  this  wliole  tiucstion,  and  that  is  the  unbroken  cur- 
rent of  decision  from  the  first  Congress  to  this  day,  that 
the  President  can  exercise  no  control  over  this  question, 
except  bv  autliofit3-  of  law,  and  subject  to  the  express  re- 
quirement of  law.  This  brings  me  then,  Senatore,  to  the 
act  of  1867,  for  the  purpose  of  completing  this  argument 
upon  this  question,  as  to  the  limitation  imposed  by  law 
upon  the  President  of  the  United  States,  touching  this 
matter  of  the  appointment  and  removal  of  heads  of  de- 
partments, and  of  all  other  officers  whose  appointment  is 
under  the  Constitution  and  laws,  by  and  with  the  advice 
and  consent  of  the  Senate. 

My  chief  object  in  referring  again  this  morning  to  show 
to  the  Senate  what  I  am  sure  must  have  occurred  to  them 
alread\',  and  rather  to  perfect  my  own  argument  than  to 
suggest  anv  new  points  to  them  at  tliis  very  rule  of  in- 
terpretation by  every  letter  and  word  read  in  the  pro- 
gress of  these  arguments  on  bohalf  of  the  President  by 
his  counsel.  The  act  of  1867,  by  necessary  implication,  be- 
yond the  shadow  of  a  doubt,  repeals  the  acts  of  1789  and 
1795,  and  leaves  the  President  of  the  United  States  subject 
to  the  requirement  of  the  law  as  to  all  that  class  of 
officials. 

Mr.  Bingham  read  the  act  of  1789,  and  the  Tenure  of 
Ofrice  bill,  and  said,  what  becomes  of  this  grant  of  power 
in  the  act  of  1789  to  t!ie  President  to  remove?  What  be- 
comes  of  this  grant  of  power,  in  the  act  of  1795,  to  luako 
teiuporarv  appointments  for  six  months? 

Mr.  BINGHAM  went  on  to  argue  at  groat  length,  sup- 
porting his  argument  on  the  Conatitution  and  on  the  sta- 
tute ot  1867,  that  the  meaning  of  the  clause  in  the  Tenure 
of  Oliice  act,   by  which  the  Secretaries   were   to   hold 


their  offices  during  the  term  of  the  President  by  whom 
the}-  were  appointed,  was,  that  they  should  hold  ttieir 
oflices  during  the  term  for  which  Mr.  Lincoln  was  elected, 
and  that  if  a  President  should  happen  to  be  elected  fur 
two,  or  three,  or  four  successive  terms,  the  law  would  ooe- 
rate  in  giving  the  offices  to  the  Secretaries  until  the  expfr 
ration  of  the  term  of  the  President. 

On  this  latter  point,  he  said.  I  read  the  law  literally  as  it 
is.  The  Secretaries  are  to  hold  their  offices  during  the  en- 
tire term,  if  it  should  be  eight  years,  or  twelve  years  or  si5«- 
teen  vears,  of  the  President  by  whom  they  were  appointed 
That  ia  my  position  in  regard  to  the  appointment.  There 
is  no  person  who  has  a  term  but  the  President,  elected 
by  the  people,  and  there  is  no  nerson,  therefore,  whose  ap- 
pointment can  bv  any  possibility  be  within  the  provision 
of  the  proviso  in  the  Tenure  of  Office  act  but  such  a  Presi- 
dent. If  Mr.  Lincoln  had  lived  he  could  not  have  availed 
himself  of  ttie  act  of  1789  or  of  1795,  to  remove  a  single  head 
of  a  department  appointed  by  himself  at  any  time  during 
the  term. 

I  do  not  care  how  often  his  term  was  renewed,  it  was 
still  the  term,  and  answered  to  the  statute,  and  he  was 
Btill  the  President  by  whom  those  officers  were  appointed. 
When  his  term  expired,  whether  it  was  his  first,  second, 
third  or  fourth  term,  the  proviso  then  took  effect  accord- 
ing to  its  express  language,  and  the  offices  became  vacant 
one  month  after  the  expiration  of  that  term ;  but  that  term 
never  does  expire  until  the  end  of  the  time  for  which  the 
President  was  elected. 

What  else  is  there  about  this  matter?  Counsel  for  the 
defense  argued  here,  and  have  put  in  the  answer  of  the 
President,  that  the  Tenure  of  Office  act  is  unconstitutional 
and  void.  They  talked  for  hours,  in  order  to  convince_  the 
Senate  that  no  man  can  be  guilty  of  crime— for  the  viola, 
tion  of  an  unconstitutional  act— because  it  was  no  law 
which  was  violated.  But  why  all  this  effort  to  prove  tlra 
Tenure  of  Office  act  to  be  unconstitutional,  if,  alter  all,  ii 
did  not  embrace  Jlr.  Stanton ;  if.  after  aU,  there  was  do 
violation  of  this  proWsion ;  if,  after  all,  it  was  no  crime  for 
the  President  to  make  an  ad  interim  appointment ;  if, 
after  all,  the  acts  of  1789  and  of  1795  remained  in  full  force? 
Senators,  I  have  no  patience  to  pursue  an  argument  of  this 
sort. 

The  position  assumed  is  utterly  inexcusable,  and  utterly 
indefensible.  I  ask  you  Senate  l■^  to  consider  also,  whether 
the  counsel  for  the  President  ■  ■  re  not  too  fast  in  saying, 
that  even  admitting  that  tl>e  S  ■  rctary  of  War  had  ceased 
to  be  entitled  to  the  office,  and  r,  a.-;  ngt  to  be  jirotected  in 
it,  under  the  operation  of  the  Temfre  of  OHice  act,  the 
President,  nevertheless,  must  co  acquit  of  the  conspiracy 
into  which  lie  had  entered,  and  nmst  go  acquit  of  issuina 
the  letter  of  authority  to  Thomas,  in  direct  violation  of 
the  sixth  section  of  the  act. 

The  Senate  will  recollect  the  language  of  the  counsel  of 
the  President  (.Mr.  Stanbery)  to  the  effect  that  this  act  was 
odious,  olleusive  and  uucoustitutional,  and  that  it  at- 
tempted to  impose  penalties  on  the  Executive  for  di^ 
charging  Executive  functions,  and  made  it  a  crime  ana 
misdemeanor  for  him  to  exercise  his  undoubted  discro. 
tionary  power  under  the  Constitution  as  claimed  in  his 
answer.  He  affirmed  here,  with  emphasis,  that  the  fifth 
section  of  the  act  makes  it  a  crime  to  every  man  who  par- 
ticipates with  the  President  voluntarily  in  the  breach  of 
the  law,  and  makes  it  a  high  misdemeanor  for  anv  person 
to  accept  any  appointment  under  such  circumstances. 

I  do  not  understand.  Senators,  why  this  line  of  argument 
■was  entered  upon,  if  my  friend  from  Ohio  was  right  in 
coming  to  the  conclusion  that  there  was  nothing  in  the 
conspiracy,  and  that  there  was  nothing  in  issuing  the  let- 
ter of  authority  in  violation  of  the  express  provisions  of 
the  law. 

Mr.  Bingham  alluded  to  a  remark  made  by  Sir.  Nelson, 
to  the  effect  that  it  was  his  opinion,  and  was  also  the 
opinion  of  the  President,  that  the  House  of  Hepresenta- 
tives,  as  now  organized,  had  no  power  under  the  Constitu- 
tion to  impeach  him,  and  that  the  Senate  of  the  I  nited 
States,  as  now  orfranized,  had  no  power  under  the  Constt 
tution  to  to  try  him  on  impeachment. 

We  are  very  thankful,  continued  Mr.  Bingham,  that  the 
President  of  his  grace  permits  the  Senate  to  sit  quietly  to 
deliberate  on  this  question  presented  liy  the  articles  of  im- 
peachment by  the  people's  representatives. 

But  I  ask  Senators  to  consider  whether  the  President,  at 
least,  is  not  notifying  us  through  his  counsel— for  I  observed 
that  counsel  did  not  intimate  that  the  President  was  wilt- 
ing to  abide  the  judgment  of  the  Senate,  but  only  that  he 
was  willing  to  wait  the  trial— of  what  we  may  expect,  and 
whether  he  is  not  playing  the  same  role  which  he  did  play. 
when  he  availed  himself  of  the  provisions  of  the  Tenure  of 
Office  act  to  suspend  E.  M.  Stanton  from  office,  and  to  ap- 
point a  Secretary  ad  jutfrim,  and  afterwards,  when  the 
Senate  did  not  concur  in  the  suspension  of  Mr.  Stanton, 
refused  to  recognize  the  binding  force  of  the  Tenure  of 
Office  act.  ..     X    » 

I  think  it  would  have  been  well  for  the  President  of 
the  United  States  when  he  was  informing  us  of  his  opin- 
ion, through  his  learned  counsel,  to  have  gone  a  step  fur- 
ther and  iuformed  us  whether  he  will  abide  the  judgment 
of  the  Sen.ite. 

Mr.  Bingham  also  referred  to  a  remark  made  by  Mr. 
Curtis  in  sustaining  his  argument,  to  the  effect  that  the 
letter  of  authority  to  General  Thomas  could  not  be  strictly 
called  a  military  order;  but  that  the  habitual  custom  of 
the  officers  of  tlie  army  to  obey  all  the  orders  of  their  su- 
perior officers  gave  it,  in  some  sense,  the  force  of  a  military 
order.  In  that  connection,  Mr.  Bingham  said ;— It  would 
not  surprise  me.  Senators,  at  all,  if  the  President 
were  to  issue  an  order  to-morrow,  to  his  Adjutant- 
General  to  disperse  the  Senate,  after  bis  scudius  bere 
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eac*  an  utteiance,  by  the  lips  of  his  counsil,  that  the 
Spuate  ha.-^  iiu  constitutloual  right  to  try  liiiii,  by  rta- 
fy>n  vi  the  al:r(.-nce  of  tweuty  Senators,  e.\cUidi-<i  bv  the 
Sstion  of  thia  bodv,  elected  by  ti-n  States  ami  entitled  to 
repreeentation  on  this  floor.  That  is  a  quc^'tion  u  hie.h  the 
President  of  the  United  States  has  no  more  riplit  to  decide 
qr  to  uieddlc  with  than  lias  the  Czar  of  Kiissia,  and  it  is  a 
TOece  of  arrogance  and  impudence  for  tlie  President  of 
the  United  States  to  send  to  the  Senate  a  message  that  it 
iB  not  couslitutional  according  to  the  Constitution,  and 
that  it  baa  no  right  to  decide  for  itiiclf  the  qualitieationa 
and  elections  of  its  own  members,  when  it  la  the  express 
language  of  the  Constitution  that  the  Houess  of  Congress 
Snail  liave  that  power,  and  no  man  on  earth  should  chal- 
l^ge  it. 

I  trust.  Senators,  that  to  that  utterance  of  the  President, 
vrtiich  is  Bubstantiallv,  that  you  shall  suspend  judguient 
in  the  matter,  and  defer  to  his  will  until  it  shall  suit  hia 
convenience  to  inouire  in  the  courts  as  to  the  rights  of  the 
people  to  have  their  laws  executed,  the  Senate  will  return, 
by  Its  judgment  in  this  matter,  an  aneu  or  of  the  grand 
heroic  spirit  of  that  which  the  Deputies  of  the  French  na- 
tion returned  in  1789  to  King  Lous  XVI.  \\  lieu  he  sent  his 
order  that  they  should  disperse,  and  when,  on  that  occa- 
Blon,  the  illustrious  President,  risiug  in  hie  j>lace,  w.-is 
hailed  by  the  king's  usher  with  the  f|ue8tion:-"Did 
you  not  hear  tlie  king's  order?"  "  \es,  sir,"  replied 
the  President,  and  he  immediately  turned  to  tlie  Deputies 
and  said  1  adjourn  the  As.sembly  until  it  iias  deliberated 
npon  the  matter.  "  Is  that  your  answer  ?"  said  tlie  usher. 
"Yes  sir,"  and  he  immediately  followed  it  with  the  funlier 
words,  "  It  appears  to  me  that  the  asseiubled  nation  can- 
not rccei\e  an  order,"  and  this  was  followed  by  tlie  words 
Of  the  great  tribune  of  the  people,  Jlirabeau,  addressing  the 
king's  usher  and  sa3-ing,  "  Go  back  to  ihose  who  sent  you, 
and  tell  them  that  bayonets  have  no  power  over  the  will 
of  the  nation."  That  sir,  continued  Mr.  Bingham  address- 
ing himself  to  the  President's  counsel,  is  our  aiisuer  to  the 
arrogant  words  of  vour  client.  I  have  said,  Senators,  all 
that  I  have  occasion  to  say  touching  the  first  ei-'ht  articles 
preferred  against  the  President,  as  to  his  having  issued  this 
order  of  removal  unla'.vfuUy,  and  having  issued  this  letter 
of  authoritj-  unlawfully. 

It  was  necessary  that  the  President  should  take  another 
step  in  his  guilty  march,  and  he  proceeded  very  cautiously, 
Bs  conspiratora  alw.iys  do,  in  the  experiment  of  corrupting 
the  conscience  and  staining  the  honor  of  a  gallant  soldier, 
who  was  in  command  of  the  military  forces  in  the  district. 
He  had  an  interview  with  him  the  day  after  he  issued  this 
letter  of  authority.  In  that  interview  he  says  to  him:— 
"Sir,  this  act  of  1867  making  appropriations  for  the  army, 
which  re(|uires  all  military  orders  to  pass  through  the 
General  ot  the  Army,  and  which  requires  also  that  any  vio- 
lation of  its  provisions  shall  be  a  high  misdemeanor  in 
office,  is  an  unconstitutional  law,  and  is  not  within  the 
pur\iew  of  your  coiLiraission." 

It  was  simply  a  suggestion  to  the  General  that  his  com- 
mander-in  chief  would  stand  by  him  in  violating  the  law 
of  the  land.  It  was  a  supgestion  to  him  that  it_  would  be  a 
very  great  accommodation  to  the  President  if  the  com- 
mandant of  the  forces  of  the  District  would  receive  his 
orders  directly  from  the  lYesident.  and  n^t  from  the 
General  of  the  army.  It  was  a  confessiou.  Senators,  in- 
flirectly  to  be  sure,  "that  confession,  however,  which  al- 
wavs  syllables  itself  in  the  confession  of  the  guilty,  when 
guilty  speaks  at  all"— that  General  Grant,  the  hero  ot  the 
century,  who  led  your  battalions  to  victory  on  a  hundred 
stricken  fielda,  having  vindicated  the  supremacy  of  the 
law  by  wager  of  battle,  would  surely  here  in  tiie  capital 
be  faithful  to  the  obligations  and  requirements  of  law,  and 
refuse  to  strike  hands  with  him. 

More  than  that,  he  has  put  it  in  writing  to  this  effect:— 
"You  knew.  General  (irant,  that  my  object  .nnd  purpose 
was  to  violate  and  defy  the  l.iw,  and  you  accepted  the 
oftice  of  Secretary  of  W-.ir  ad  inU'r^m  in  order  to  circum- 
vent me."  That  is  his  language  iu  his  letter  to  General 
Grant  of  the  loth  of  February;  and  yet  gentlemen  say 
that  this  is  a  miserable  accusation.  Is  it?  It  is  so  mise- 
rable an  accusation,  sirs,  that  in  any  other  country  than 
thifl,  where  the  laws  are  enforced  rigidly,  it  would  have 
cost  an  executive  or  a  military  olliccr  his  head  to  suggest 
to  any  subordin,ite  that  he  should  violate  a  law,  and  a 
penal  law  at  that,  touching  the  movements  cf  troops  and 
niilitarv  orders,  and  so  plain  that  no  mortal  man  could 
mistake  its  meaning.  1  say  no  more  on  that  point,  but  I 
leave  it  with  the  Senate. 

I  approach  article  ten,  about  which  a  good  deal  has  been 
Baid,  both  by  the  opening  counsel  and  the  eoueludiug 
counsel.  The  President  is,  in  that  tirticle  charged  with  an 
indictable  olfense,  in  this,  that  in  the  District  of  Cohimhia, 
he  uttered  seditious  words— I  am  stating  the  substance  and 
legal  effect  of  the  charge— intending  to  e.\eite  the  people  to 
revolt  against  thcThirtj-uinth  Congress,  and  to  a  disre- 
gard of  Its  legislation,  asserting  iu  terins  that  it  was  not  a 
Congress,  that  it  was  a  body  assuming  to  be  a  Congress, 
hanging  on  the  verge  of  the  governuient. 

He  is  charged  also  with  eommittiug  acts  of  public  indo- 
Cency,  which,  as  I  showed  to  the  Senate  yesteid;iy,  is,  at 
common  law,  an  indictable  misdemeanor.  sho.\  iug  a  pur- 
po.9e  on  his  part  to  violate  the  law  hiinselt,  and  to  encour- 
age and  incite  others  to  violate  it  al-o.  Iu  ■ther  words, 
his  language  was  the  language  of  t<dition.  What  did  the 
counsel  for  the  President  say  about  it'/  Thev  referred  to 
the  sedition  act  of  1798,  which  had  expired  by  its  own  limi- 
tation, and  talked  about  its  bein»  a  very  odi.uia  law.  I  do 
not  know  but  what  they  intimated  that  it  was  a  very  un' 
constitutional  law.  Pray  what  court  of  the  United  States 
ever  so  decided?  There  were  prosecutions  under  it,  and 
■jvhat  Court,  I  ask,  ever  so  decided,  or  ^vhat  couimaudiug 


authority  on  the  Constitution  ever  ruled  that  the  law  waa 
unconstitutional? 

I  admit  that  no  such  law  as  that  should  be  on  wur 
statute-hooka  of  general  applicati^m  and  operation,  except 
in  the  day  of  national  jieril.  and  that  was  a  day  of  natioii:il 
peril.  There  was  sedition  m  the  land.  The  French  Mini:«- 
ter  was  abroad  all  through  the  republic,  everywhere  at- 
I  tempting  to  stir  up  the  peoiilc  to  enter  into  combinations 
abroad,  hurtful  and  dangerous  to  the  security  of  the  re- 
public. Hut  I  pass  from  that.  Tlie  gentleman  (Mr. 
li^varts)  referred  to  Mr.  Jeffersun  coming  luto  power  and 
exhibiting  his  hostility  to  the  Sedition  act  of  17H«.  Hut  he 
had  no  sooner  got  into  power  than  he  re-euaoted  that  la  v 
as  to  everv  olbcor  in  your  army,  and  it  stands  the  law  of 
the  republic,  unchallenged,  from  that  day  to  this. 

I  read  from  the  act  of  ISOfi.  "any  olficer  or  eoldier  who 
shall  use  contemptunua  or  disrespectful  words  ag:iin3t  tho 
President  of  the  Lnitert  States,  against  the  Vice  I'nsii'.cnt 
therei.f,  against  the  ("  mgreas  of  the  United  States,  or 
against  thet'hief  Miigitrate  or  Legirlature  of  any  of  the 
Uniti'd  States  in  wlm  .i  ne  may  be  qu.nrtered,  if  a  conimi'- 
sioued  oHicer,  shall  be  ca.iliiered  or  otherwise  punished  i.l 
a  court  martini  m.iy  direct;  and  if  a  iion-coinniis.ii.jned 
otiicer  or  soldier,  shall  sutler  such  punishn'.ent  as  mav  be 
inllicted  upim  him  by  the  sentence  of  a  court-martial,  even 
unto  di'ath."  ihe  gentleman  read  tVom  the  Constitution, 
in  the  hope,  I  suppose  to  show  that  it  was  iittcrlv  impos- 
sible for  the  Congress  of  the  United  States  to  intliet  pains 
and  penalties  by  law  for  seditious  utterances,  either  by 
the  President  or  anvbody  else. 

If  it  was  competent  for  Congress,  in  1806,  to  enact  that 
law,  it  was  equally  comptteut  fur  the  Congress  of  17?8  to 
enact  the  Sedition  law,  and  by  the  act  of  l.sol  those  sedi- 
tious utterances  made  in  tho  District  of  Columbia  are  iit- 
dictable  as  misdemeanors,  whether  made  bv  the  President 
or  auybudv  else,  and  especially  wlien  made  by  any 
otlicer  charged  with  the  execution  of  the  "  laws, 
for,  as  I  re.ad  yesterday,  the  rcfu»;il  bj-  an  ollicer  to  do  :m 
act  required  by  the  law,  is,  at  common  law,  indictable. 
An  attempt  on  the  part  of  such  oliicer  to  procure  otlieiv  to 
violate  a  law,  is  also  indictable ;  and,  in  general,  seditious 
utterances  bv  an  executive  olHcer  are  always,  at  the  com- 
mon law,  indictable— auch  as  inciting  the  "people  to  resi-^ 
tance,  inciting  an  olhccr  of  the  ariuy  to  mutiny,  iu  di  re- 
gard of  tlie  law ;  and  that  was  tho  altempt,  and  that  is  the 
language  of  the  President. 

But,  tay  counsel,  this  w  as  his  guaranteed  right  under  the 
Constitution.  Thefreedo:ii  of  speech  is  not  to  be  restricted 
bv  a  law  of  Congress.  How  is  that  answered  by  the  act  of 
1806,  which  subjecta  every  soldier  and  every  ollicer  in  your 
army  to  court-martial  for  using  disresi^cclfnl  language  of 
the  President,  of  Congress,  or  his  superior  ofiiecr?  'The 
freedom  of  speech  guaranteed  by  the  Constitutiou  to  all 
the  people  ol  the  United  States,  and  }f  be  protected  from 
any  unjust  restraint,  ia  that  freedcjni»of  speech  which  re- 
spects hrst  the  rights  of  the  nati'in^Jself,  which  resfK,-et3 
next  the  supreniacv  of  the  nati^u's  nnvs,  and  which  hmilly 
respects  the  rights  of  every  citizen  of  the  Kepublic. 

I  believe,  too,  in  tliatfre<'dom  of  speech;  that  is.  the  free- 
dom of  speech  to  »  hich  the  learned  gentleman  from  New 
York  referred  when  he  quoted  the  words  of  Milton,  s.aying 
'Give  me  the  liberty  to  know,  to  argue  and  to  titter  freel'.v 
according  to  couscience- above  all  liberties."  'i'hat  ia  tho 
libertj-  which  respi-cts  the  riglita  of  the  nation  and  tho 
rights  of  individuals.  It  is  called  that  virtuous  lil>ertv, 
"a  day,  an  hour  of  which  is  worth  a  whole  eternitvof 
bondage."  That  ia  .your  .\iiiericau  con»titutii>nal  libertv. 
the  liberty  in  defense  of  which  the  nolileet  and  the  best  of 
our  race- meu  of  whom  the  world  was  not  worthy— 
ButTcred  hunger  and  thirst,  cold  and  n»kcdiuiess,  the  jeer 
of  liate,  the  frown  of  powi-r,  the  glo'iin  of  the  dungeon, 
the  torture  of  the  wheel,  the  agony  of  the  faggott,  the  ig- 
nominy of  the  scaffold  and  the  cross,  and  by  their  living 
and  their  dying  glorihed  human  nature,  and  attested  its 
claim  to  immortality ;  and  I  stand,  Senators,  for  that  li- 
beity.  Hut  I  stand  agaiust  tliat  s.-diti  .n  which  would  dis- 
turbihe  peace  of  nations,  and  disturb  the  repose  of  men 
even  in  their  graves. 

There  is.  Senators,  but  one  other  point  in  this  accusation 
which  I  deem  it  uiv  duty  to  discuss  further:  that  in  ine 
eleventh  article,  wiiich  alleges  spcrilicallv  the  attempt, 
not  the  .icconiplishmcnt  of  the  acts,  and  v.  hich  rests  on  ill 
the  evidence  which  applies  to  all  tho  other  arliclee  pre- 
ferred agaiuat  this  accused  and  guilty  niau.  It  charges 
the  attempt,  by  advice,  to  incite  the  people  to  re- 
sistance against  their  own  Congress  and  its  laws, 
by  declaring  that  it  was  a  Conrress  of  onlr 
a  part  of  tho  States;  the  attempt  to  prevent 
the  ratification  by  the  Legislatures  I'f  several  States  of 
tlie  fourteenth  article  of  amendment  pri>posed  by  tho 
Thirty-uiuth  Congress,  on  the  same  ground  that  it  was 
not  the  Congress  of  the  nation,  and  had  no  power  to  pro- 
pose an  article  of  amendmout  to  the  Constitution;  the  po- 
sition asserted  by  the  President  iu  his  message  to  Con- 
gresi,  and  reaaserted  in  hisspcecu;  the  attempt  to  prevent 
the  execution  of  the  leniiro  of  I  )lhcc  act;  the  attempt  t) 
pri'Vc'nt  the  execution  of  the  act  ra  ikine  appropriation 
for  the  armv,  aud  the  attempt  to  deieat  the  oiicraiiou  ai.J 
CTceutiMU  of  the  act  fir  the  bettor  aud  more  olMcieut  t'o- 
veriMueut  iif  the  Rebel  States. 

The  pentlcman  from  i  )liio  (Mr.  Grocsbcck)  asserted  that 
the  evidence  which  was  introduced  to  support  this  last 
averment  iu  the  eleventh  article,  was  evidence  of  au  act 
done  by  the  President  six  months  or  more  before  the  law 
was  passed.  The  geutlem.in  was  entirely  right  in  his 
dates,  but  he  was  alt'igethi<r  wrong  in  hii  conclusions. 
We  introduced  the  telegram  to  Governor  Parsons  for  no 
such  purp  Ire.  We  iutn'diiced  it  in  order  to -u-uiin  th.iv 
avcrmcul  of  the  eleventh  article,  whicu  charges   au   at- 
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tempt  to  dffoat  the  rafificntioii  of  the  fourteenth  article  or 
aiuemiuicnt— an  aini'udiiient  essential  to  the  future  safety 
of  the  Kepublic  by  the  iuiiamcnt  of  twentv-nve  miUipnH  of 
men,  who  have  so  solemnlv  declared  bv  its  ratification  m 
twenty-tliree  organized  States  of  the  Lliiion.  Thia  tour- 
tecnth  article  or  amendment  \TO3  passed  in  June,  1866,  by 
the  Tliirty-ninth  (Jougrers. 

After  it  ti:'.d  been  passed,  and  after  it  was  ratified,  even 
bv  some  of  the  States,  the  Fieaident  sent  this  telegram  to 
Governor  Tarsoiis :—  _ 

"Unitet)  States  Mii.itakt  Tei.egp.aph,  EXEOUTrvE 
Office,  Wasuington,  January  17.  1867.— What  possible 
good  can  be  obtained  by  reconsidering  the  Constitutional 
amendment;  I  know  of  none  in  the  present  posture  of 
atiair^-,  and  I  do  not  believe  the  peoi.le  of  the  whole  coun- 
tr3'  ^vill  sustain  any  set  of  individuals  in  an  attempt  to 
change  by  enabling  .acts  or  otherwise?" 

Anv  set  of  individuals;  not  the  Congress,  but  simply  a 
mob,  a  tet  of  individuals.  Is  that  the  Language  of  an 
honest  man,  or  the  language  of  a  conspir.ator? 

"X  believe,  on  the  contrary,  that  they  will  eventually  np- 
bold  all  who  have  patriotism  and  courage  to  stand  by  the 
Constitution,  and  who  place  their  confidence  in  the  peo- 
ple. There  should  be  no  faltering  on  the  part  of  those  who 
are  honest  in  their  determination  to  sustain  the  several 
co-ordinate  dep.artmenta  of  the  government,  in  accordance 
with  its  original  design.  "ANDKiiW  JOHNSON." 

Now  wuat  is  all  tliat,  coupled  with  his  message  to  Con- 
gress and  coupled  with  his  utterances?  What  is  all  that  but 
a  coulirmation  on  the  part  of  the  President  that  the.'e 
Rebel  States,  latelvin  insurrection,  hold,  after  all,  a  power 
over  tlie  people  of  the  organized  States  of  the  Union,  to  the 
extent  that  the  people  c.in  neither  legislate  for  tlie  govern- 
ment of  those  disordered  curamuuities  nor  amend  their 
own  Constitution  even  for  the  government  and  protection 
oi  themselves?  . 

If  it  does  not  moan  that  it  means  nothing.  It  is  an  at- 
tempt, in  the  language  of  the  learned  gentleman  from 
New  Yiirk  (Mr.  Evans),  who  appears  to-day  as  the  able 
advocate  of  the  President  at  thi.-f  bar— it  is  an  attempt  on 
the  part  of  the  President  to  revive  an  expiring  rebellion, 
the  Lost  Cause.  It  is  an  utterance  of  his  to  the  effect  that, 
unless  the  ten  States  lately  in  insurrection,  or  the  eleven 
States,  if  you  please,  choose  to  assent  to  it,  the  people  of 
the  organized  States  cannot  amend  their  constitution,  and 
the  President  calls  upon  them  to  rally  to  the  standard  and 
to  support  the  co-ordinate  departments  of  the  government 
against  those  encroachments  of  "a  set  of  individuals  on  the 
rights  of  the  people." 

Sir.  Bingham  read  to  the  Senate  the  text  of  the  four- 
teenth article  of  the  amendment,  and  then  proceeded:— 
That  is  the  article  which  the  people  desired  to  adopt,  and 
which  the  President  bv  co-oper.ation  .and  combination 
with  those  lately  in-  rebellion  seeks  to  defeat.  What  rigiit 
had  he  to  meddle  Mikb  it?  The  gentleman  undertook  to 
draw  a  distinction  lljkveen  Andrew  Johnson  the  citizen, 
and  Andrew  JohnsoWhe  President.  I  thought  at  the  time 
that  I  could  see  some  significance  in  it.  It  was  a  little  hard 
for  them  to  stand  here  ti>  advocate  the  right  of  the  Prcri- 
dent  under  his  sworn  obligations  to  take  care  the  laws  be 
faithfully  executed,  to  make  these  utterances,  and  to  ex- 
cuse him,  as  President,  for  them. 

It  was  a  much  more  easy  matter  apparently  to  excuse 
him  as  a  private  citizen,  than  Andrew  Jcihnson,  for  saying 
that  tlie  people  were  without  a  Congress,  and  that  being 
without  a  Congress  all  legislation  was  void,  and,  of  course, 
not  to  be  enforced  except  so  far  as  :hc  saw  lit  to  approve  or 
enforce  it ;  that  even  Congress  had  no  right  to  propose  thia 
article  of  amendment  as  essential  to  the  future  life  of  the 
republic.  What  was  this  at  Last  but  saying  that  rebellion 
worked  no  loss  of  political  rights?  What  \vas  it  but  say- 
ing that'by  acts  of  secession  and  rebellion,  if  one-fourth  of 
all  the  States  persistently  refuse  to  elect  members  of  Con- 
gress, they  niay  deprive  the  people  at  large  of  the  power 
to  propose  amendment"  to  their  Constitution? 

No  utterances  more  oiVensive  than  these  were  ever  made 
hy  the  Executive  officer  of  this  country  or  of  any  other 
country.  Thev  are  understood  by  the  common  plain  peo- 
ple as  the  utterances  in  aid  of  a  suppressed  rebellion,  of  a 
lost  cause,  of  hostility  to  the  amendment— and  whv?  Be- 
cause, among  other  things,  it  made  slavery  forever  impos- 
sible in  the  laud.  Because,  among  other  things,  it  made 
repudiation  of  the  plighted  faith  of  this  nation,  either  to 
its  living  or  to  ita  dead  defenders,  forever  impossible  in  the 
laud.  Because,  by  its  very  provisions,  it  makes  the  pav- 
ment  of  any  debt  or  liability  in  aid  of  the  Keb--Uion,  either 
•■  by  States  or  by  Congressional  legislation,  forever  impo.'si- 

•  bie  in  the  land.     Bjcause   it    makes   compensation    for 

■  slaves  forever  impossible  in  the  land,  either  by  Congres- 
.  Bional  enactment  or  by  State  legi-lation. 

Is  that  the  secret  of  the  hostility?  If  not,  wh.at  is  it? 
Whatis  it  but  siinplv  a  declaration  that  vou  have  no  Con- 
;  gress  and  have  no  right  to  amend  your  Constitution ;  that 
your  nation  is  broken  up  and  destroyed  ?  The  President's 
immediate  adviser  and  counsellor,  Jlr.  Nelson,  took  -lie 
same  ground  in  this  presence,  only  he  atfenpted  to  f|ualify 

■  it  by  s.aying  that  you  may  have  power  of  ordinary  legisla- 
ti  iii  and  yet  have  no  power  of  impeaehmeut.  and  he  gave 
us  notice  in  advance  that  that  was  the  President's  opinion, 
tnatyou  have  no  right  to  pronounce  ju<igir]eut  unless  you 
rronounce  judgment  and  acquit.  As  I  said  before,  Scua- 
tors,  all  the  facts  in  the  case  support  the  averment  of  the 

•  eleventh  article  of  impeachment. 

1  do  not  propose  to  review  the  facts.  I  have  already  re- 
ferred to  them  at  sufficient  length.  I  only  ask  the  Senate 
to  recollect,  when  it  comes  to  deliberate,  tliat  there  are 
several  averments  in  the  eleventh  article  of  these  atti'mpts 
to  violate  the  law,  which  are,  by  the  act  uf  ISOI,  iiidiit- 
able  la  the  District  that  those  offenses  were  committed 


within,  and  that  the  averments  are  divisible.  You  may 
find  him  gdltv  of  one  of  the  averments  in  the  eleventh 
article,  and  not  guilty  of  ar.othcr.  If  you  hold  it  to  be  a 
crime  for  the  President  to  attempt  to  prevent  the  execution 
of  a  law  of  Congress  by  combination  or  conspiracy,  with 
or  without  force— ^vith  or  without  intimidation— you  must, 
under  the  eleventh  article,  find  this  man  guilt3-  of  having 
entered  into  sueh  combination  to  prevent  tne  execution  oi 
the  Tenure  of  Olhce  act,  and  especially  to  prevent  the  Se- 
cretar3'  of  War  from  resuming  the  functions  of  his  office. 

It  is  no  matter  whether  Secretary  Stanton  was  within 
the  act  or  without  the  act.  It  was  decided  hy  the  legisla- 
tive  department  of  the  government,  the  Cougress  of  the 
United  States,  and  its  decision,  under  the  law.  should  havff 
controlled  the  President.  The  law  was  mandatory.  It 
commanded  the  Secretary  in  the  decision  of  the  Senate, 
and  a  notice  given  to  him  forthwith  to  resume  the  funo- 
tious  of  his  omee,  and  for  disobedience  to  its  command, 
after  such  judgment  of  the  Senate,  and  after  such  notice, 
the  Secretary  would  himself  have  been  liable  to  impeaeh- 
meut. 

This  fact  being  established  and  confessed,  how  is  the 
Senate  to  pet  awav  from  it,  when  the  President  himself 
puts  in  writing  arid  confesses,  on  the  10th  of  April,  1863, 
that  as  early  as  the  12th  Julj-,  1867,  it  was  his  purpose  to 
prevent  Ed'.vin  SI.  Stanton  from  resuming  the  functions  of 
that  office.  It  was  his  pm-pose,  therefore,  as  alleged  in  the 
eleventh  article,  to  pervert, .  if  he  could,  the  execution  of 
the  law. 

Senators,  I  can  have  no  further  words  on  the  subject.  It 
is  useless  for  nie  to  exhaust  mj-  strengtli  by  further  argu- 
mentation. I  assume,  from  all  that  I  have  said  on  the  sub- 
ject, that  I  have  made  it  dear  to  the  comprehension  of 
everv  Senator,  and  to  the  entire  satisfaction  of  every 
Senator,  that  the  substantial  averments  in  the  various 
articles  presented  by  the  House  of  Ueprcsentativea  against 
the  President  are  established  by  the  proof,  and  are  sub- 
stantially cuufes.-ed  bv  the  answer  of  the  President  hin> 
sell,  in  this,  that  the  I'resident  did  issue  his  order  for  the 
removal  of  the  Secretarj-  of  War  during  the 
session  of  the  Senate,  in  violation  of  the  provi- 
sion of  the  act  of  March  2,  1867,  regulating 
the  tenure  of  civil  offices,  and  with  the  iutcmt  to  viol.ate 
it,  whicli  intent  the  law  implies,  and  which  intent  the 
President  ex presslv  confesses:  that  his  guilt  is  further  es- 
tablished in  this,  that  he  did  issue  his  letter  of  authority 
to  General  I'homas  in  violation  of  the  Tenure  of  Office 
act,  \\  ith  the  intent,  as  declared  by  himself,  to  prevent  the 
Secretary  of  War  to  resume  the  functions  of  his  office; 
that  he  is  guilty  further  in  this,  that  he  did  unlawfully 
conspire  with  Lorenzo  Thomas,  as  charged  in  the  fourth, 
filth,  sixth  and  seventh  articles,  with  or  withriut  force, 
with  or  without  intimidations,  to  prevent  and  hinder  the 
Seeretarv  of  War  from  holding  his  office,  in 
dir.ct  violation  of  the  terms  of  the  Tenure  of 
(juice  act.  'J'hat  he  is  guilty,  further,  in  this,  that 
he  did  attempt  to  induce  Gener.al  Emory  to  violate  the  act 
making  ajuiroiiriations  for  the  support  of  the  armv,  a 
violation  of  which,  is  by  the  second  section,  declared  a  high 
misdemeanor  in  office;  that  he  is  guilty  further  in  this 
that  by  his  indecorous  and  scandalous  liarrangues  he  wa8 
guilty  of  great  public  indecency  and  of  an  attempt  to 
bring  the  Congress  of  the  United  States  into  contempt,  and 
tti  incite  the  people  to  sedition  and  anarchy ;  that  he  is 
guilty  in  thia,  that  by  denying  the  constitutionality  of  the 
Thirtv-ninth  Congress,  arid  by  the  acts  before  referred  t^x 
he  did  assume  to  himself  the  prerogative  of  dis^ 
pensing  with  the  laws  and  of  suspending  their 
execution  at  his  pleasure  until  such  time  as  might 
suit  his  own  convenience  to  test  the  question 
of  their  validity,  or  to  ascertain  the  tr.ie  construction  of 
the  Coustitutuni  in  the  courts  of  the  United  States;  and 
that  by  conspiring  with  those  lately  in  insurrection  he  did 
further  attempt  to  pre  vent  the  ratification  of  the  fourteenth 
article  of  the  amendment  to  the  Constitution,  and  th.at  by 
all  these  several  acts  he  did  attempt  to  prevent  the  e  cecu- 
tion  of  the  Tenure  of  Ollice  act,  the  execution  of  the  Army 
Aporopriation  bill,  and  the  execution  of  the  act  for  the 
elficient  government  of  the  Kebel  States. 

These  facts  being  thus  established,  will  not  onlj  enforce 
conviction  on  the  mind  of  the  Senate,  but  will,  iu  my 
judgment,  enforce  conviction  on  the  mind  of  the  greater 
part  of  the  people  of  this  country.  Nothing  remalQB. 
Senators,  for  me  to  consider  further  in  this  transaction 
but  the  confession  and  attempted  avoidance  of  the 
President,  as  made  in  his  answer.  It  is  ouly  needful 
for  me  to  remind  the  Senate  that  the  President  cl.iiras, 
in  his  answer,  the  power  indefinitely  to  suspend  the 
heads  of  departments  during  the  session  of  the  Senate, 
without  its  advice  and  consent,  and  to  fill  the 
olUces  by  appointments  ad  interim;  that  he  claims  the 
right  to  interpret  the  Constitution  for  himself,  and  in  the 
exercise  of  that  right  to  pronounce  for  iiimself  on  the  va- 
lidity of  every  act  of  Congress  that  may  be  plairud  upon 
the  statute  books,  and  that,  therefore,  in  the  exercise  of  his 
prerogative  as  the  Executive  of  the  United  States,  in  defi- 
ance of  your  law,  and  in  defiance  of  that  transecudo  it 
power  of  impeachment  vested  by  the  people  iu  the  ilouse 
of  Representatives  and  the  Senate,  may  suspend  thp  lavs 
and  dispense  with  their  execution  at  his  pleasure. 
That  is  the  position  of  the  President ;  these  are  the  oJ. 
feuses  with  which  he  stands  charged.  The  effect  of  the 
charge  agaiust  the  President  is  usurpation  in  ollice,  sus- 
pension of  the  people's  laws,  dispensation  of  their  exccu- 
j  tiou  licre.  and  corrui>tl.v  and  purposely,  with  intent  to  vio- 
late them,  and,  iu  the  language  of  the  articles,  to  "hinder 
and  \)rcv(Ut  tluir  execution."  The  defense  set  up  is  that  of 
jmi'liiNl  iihlici:il  power,  as  it  is  ealli'd  by  the  learned  coun- 
sel lor  the  President,   judicially  to  determine   fa»  himself 
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the  true  construction  of  the  Constitutiop,  and  judicially  to 
determine  for  himself  the  validity  of  all  vour  I.ihs. 

I  have  endeavored  to  show,  Senators,  that  this  aesump- 
tion  of  the  President  is  incompatible  with  everv  provision 
of  the  Constitution ;  that  it  is  at  war  with  all  the  tra- 
ditions of  the  republic;  that  it  is  in  direct  conflict  with 
the  cotemporaneoiis  and  continued  construction  of  tlie 
Constitution,  legislative,  executive  and  judicial.  1  have 
endeavored,  also,  to  impress  you.  Senators,  with  mv  own 
conviction,  that  this  assumption  of  the  President  to"inter- 
pret  the  Constitution  and  laws  for  himself,  and  to  suspend 
the  execution  of  the  laws  at  his  pleasure,  is  an  assumption 
of  power  simply  to  set  aside  the  Constitution,  to  set  aside 
your  laws  and  to  annihilate  the  government  of  the  people. 

This  is  the  President's  crime,  tnat  he  has  assumed  tliis 
prerogative,  dangerous  to  the  people's  liberties,  violative 
of  his  oath,  of  the  Constitution  and  of  the  laws.  I  have 
also  endeavored  to  show  that  these  effenecs,  as  presented 
in  the  articles,  are  impeachable.  Thev  are  declared  by  the 
lawof  the  land  to  be  high  crimes  and  misdemeanors,  in- 
dictable and  punishable  as  such ;  yet  the  Pre-idint  has  the 
audacity,  in  his  answer— I  go  not  beyond  that  to  convict 
hira— to  come  before  this  Senate  and  declare,  admitting 
all  the  charges  against  me  to  be  true,  admitting  that  "1 
did  suspend  the  execution  of  the  laws;  that  I  did  enter 
into  conspiracy  with  intent  to  prevent  the  execution  of 
the  laws ;  that  I  did  issue  a  letter  of  authoritv,  in  direct 
violation  of  the  law;  nevertheless,  I  say  it  was'mv  right  to 
do  so,  because,  by  force  of  the  Constitution  I  mav  inter- 
pret the  Constitution  for  myself,  and  decide  upon  the 
validity  of  the  law,  as  to  whether  it  conflicts  with  the 
power  conferred  upon  me  by  the  Constitution,  and,  if  it 
floes,  take  the  necessary  steps  to  test  its  validity  in  the 
courts  of  justice." 

I  have  endeavored  further  to  show,  Senatori,  that  the 
civil  tribunals  of  the  country  can  br  no  possibility  have 
any  power,  undej  the  Constitution,  to  determine  any  auch 
cause  between  the  President  and  the  people.  I  do  not  pro- 
pose to  repeat  my  argument,  but  I  ask  Senators  to  consider 
that  if  the  courts  are  to  be  allowed  to  intervene  and 
to  decide,  in  the  first  instance,  any  question  of  tUe  sort 
between  the  people  and  an  accused  Prcident.  it  would 
necessarily  result  that  the  courts  at  last,  acting  on  the 
suggestion  of  the  President,  may  decide  everv  question  of 
impeachment  that  can  possibly  arise  by  reason  of  malfeas- 
ance of  the  President  in  othce,  and  that  the  President  may 
defy  the  power  of  the  people  to  impeach  and  to  trv  him  in 
the  Senate. 

The  Supreme  Court  cannot  decide  guestions  of  that  sort 
for  the  Senate,  because  the  Constitution  declares  that  the 
Senate  shall  have  the  sole  power  to  try  all  impeachments, 
and  that  necessarily  includes  the  sole  power  to  decide 
every  question  of  law  and  of  fact,  finally  and  forever,  be- 
tween the  President  and  the  people. 

That  is  our  argument ;  that  is  the  position  which  we  as- 
Bume  here,  in  behalf  of  the  people,  before  the  Senate.  If 
we  are  wrong,  and  if  after  all  you  can  cast  on  the  courts 
the  burden  which  the  Constitution  imposes  on  you,  and  on 
you  alone,  and   can   thereby   deprive   the   people  of  the 

F lower  of  removal  of  an  accused  and  guilty  President,  it  is 
or  you  to  say.  We  do  not  entertain  for  a  moment  tiie  be- 
Lef  that  the  Senate  will  give  any  sort  of  countenance  to 
that  position  assumed  liy  the  President  in  his  answer,  and 
and  which  at  last  constitutes  his  sole  deiense. 

The  acts  charged,  Senators,  are  acts  of  usurpation  in 
office,  criminal  by  reason  of  the  Constitution  and  laws  of 
the  land,  and,  inasmuch  as  they  are  committed  bv  the 
Chief  Magistrate  of  the  nation,  they  are  tlie  more  danger- 
ous to  the  public  liberties.  The  people,  Senators,  have  de- 
clared in  words  too  plain  to  be  mistaken,  too  strong  to  be 
evaded  by  the  subtleties  of  false  logic,  that  the  Coustitu- 
tion,  ordained  for  themselves,  and  the  laws  enacted  by 
their  representatives  in  Congre-'S  assembled,  shall  be 
obeyed,  shall  be  executed  or  enforced  bv  their  servant, 
the  President  of  the  Uuited  States,  until  the  same  shall  bo 
amended  or  repealed  in  the  mode  prescribed  by  thciii- 
Belves. 

They  have  written  this  decree  of  theirs  all  over  this 
land,  in  tlie  tempest  and  tlie  fire  of  battle.  Wlicii  twelve 
millions  of  men,  standing  within  the  liuiits  of  eleven  .States 
of  the  Union,  entered  into  a  confederation  and  an  agree- 
ment against  the  Buprem.acy  of  the  Constitution  .and  the 
laws,  conspired  to  suspend  tlicir  execution  and  aunul  them 
within  the  territorial  limits  of  their  respective  States,  from 
ocean  to  ocean,  by  a  sublime  uprising,  the  people  stamped 
out  in  blood  the  atrocious  assumption  that  even  millions 
of  men  can  be  permitted,  even  through  State  organiza- 
tions, to  suspend  for  a  moment  the  supremacy  of  the  Con- 
Btitution  and  the  laws,  or  the  execution  of  the  people's 
laws. 

Is  it  to  be  supposed  for  a  moment  that  this  great  and 
triumphant  people,  who  but  yesterday  wrote  this  decree 
of  theirs  all  over  this  land,  amid  the  tiames  ot  battle,  are 
now,  at  this  time  of  dav,  tamely  to  submit  to  the  sauio 
assumption  of  power  in  the  hands  of  a  single  man,  and 
that  their  own  sworn  Executivi'?  Lft  the  jie  iple  answer 
that  question,  as  thev  surely  uill  .ans.ver  it,  lu  the  coming 
elections.  Is  it  not  in  vain.  I  ask  you,  Senators,  that  the 
people  have  thus  vindicated  by  battle  the  siiprem.acy  of 
their  Constitution  and  law,  it,  after  all,  their  own  Presi- 
dent is  permitted  to  suspend  their  laws,  to  dnpenso  with 
their  execution  .at  his  pleasure,  and  to  defy  the  power  of 
the  people  to  bring  hira  to  trial  and  judgment  before  tlie 
only  tribunal  authorized  by  the  Constitution  to  try  him? 

That  is  the  issue  which  is  presented  l)eforo  the  Senate 
for  decision  bv  these  articles  of  impcachuient.  By  such 
acts  of  usurpation  on  the  part  of  the  rulers  ol  the  people 
the  peace  of  nations  is  broken,  as  it  is  only  by  ol)edieiico 
to  law  that  the  peace  of  nations  is  maintained  and  their 


existence  perpetuated.  The  seat  of  law  is  the  Ixiaom  of 
God,  and  her  voice  the  harmony  of  the  world.  All  history 
is  but  philoBophy  teaching  by  example;  God  is  in  it.  and 
through  it  teaches  to  men  and  nations  the  profouudest  Ics- 
soiia  that  tliey  learn." 

It  does  not  surprise  me.  Senators,  that  the  learned  coniv 
Bel  for  the  accused  ask  the  Senate,  in  the  consideratiou  of 
this  question,  to  close  that  volume  of  instruction— not  to 
look  into  the  past— not  to  listen  to  its  voice.  Senators,  from 
that  day,  when  llie  inscription  was  written  on  the  graves 
of  the  heroes  of  Thennopybee:— "Stranger.go  tell  the  La- 
cedemoniaus  that  we  li(^  here  in  obedience  to  their  laws," 
to  this  hour  noprofouuder  lesson  has  come  down  to  us 
than  this,  that  through  obedience  to  laws  comes  the 
strength  of  nations  and  the  safety  of  men. 

No  more  fat.al  provision.  Senators,  ever  found  its  way 
into  the  constitutions  of  States  than  that  conteudid  for  in 
this  defense,  which  recognizes  the  right  of  a  single  des- 
perate man,  or  of  the  many,  to  discriminate  in  the  admin- 
istration of  justice  between  the  ruler  and  the  citizen— be- 
tween the  strong  and  the  weak. 

It  was  by  that  unjust  discrimination  that  Aristides 
was  b.anished,  because  he  was  just.  It  was  by  that  unjust 
discrimination  that  Socrates,  the  wondi-r  of  the  I'agan 
world,  was  doomed  to  drink  the  hemlock,  because  of  his 
trauscendant  virtues.  It  was  an  honorable  protest  against 
that  unjust  discrimination  that  the  great  Koman  Senator, 
the  father  of  his  country,  declared  that  the  force  of  law 
consisted  in  its  being  made  for  the  whole  communitv. 

Senators,  it  is  the  pride  and  boast  of  that  great  people, 
from  whom  we  are  descended,  as  it  is  the  pride  and  boa^t 
of  every  American,  that  the  law  is  the  supreme  power  of 
the  State,  and  is  for  the  protection  of  each  by  the  Cv>mbined 
power  of  all.  By  the  Constitution  of  England  the  here- 
ditary monarch  is  no  more  above  the  law  than  the  hum- 
blest subject;  and  by  the  Constitution  of  the  United  States 
the  Presidiut  is  no  more  above  the  law  than  the  poorest 
and  most  friendless  begiiar  in  vour  streets.  The  usurpa- 
tions of  Charles  1.  to  which  reference  has  been  made  oy 
my  associate,  inflicted  untold  injuries  on  the  people  of 
England,  and  finally  cost  the  usurper  his  life. 

The  subsequent  U8urpati(.iii  of  James  II— and  I  only  refer 
to  that.  Senators,  because  there  is  between  his  otVicial  con- 
duct and  tluit  of  the  President  the  most  remarkable  par- 
allel that  I  have  ever  read  in  human  history— tilled  the 
brain  and  heart  of  England  with  the  conviction  that  new 
securities  must  be  taken  to  restrain  the  prerogative  as- 
serted by  the  Crown  if  the  people  would  maintain  their 
ancient  Constitution  and  perpetuate  their  liberties. 

It  has  been  well  said  that  the  usurpation  of  .Tames 
swept  away  the  solemn  ordinances  of  the  legislature.  Out 
of  that  usurpation  came  the  great  revolution  of  lt>>ss,  which 
resulted  in  the  dethronement  and  banishment  of  James. 
In  the  elevation  of  William  and  Mary,  in  the  immortal  de- 
claration of  riphts,  of  which  it  is  well  said,  "it  is  the  germ 
of  the  law  which  gave  religious  freedom  to  the  dissenters; 
which  secured  the  independence  of  the  churches; 
which  limited  the  duration  of  Parliament;  which  is 
based  on  lib<ral  principles,  under  the  protection 
of  juries;  which  prohibited  th(!  slave  trade;  which 
abolished  the  sacramental  te^t;  which  removed  the  Roman 
Catholic  disabilities;  which  reforuud  the  repiesentativa 
system,  and  ot  every  good  law  which  has  been  parsed 
during  one  hundred  and  sixty  years,  in  Euglaud,  and  of 
every  good  law  which  mai"  hereafter,  in  the  course  of 
ages,  be  found  necessary  to  prouiote  the  public  weal  and 
to  satisfy  the  demand  of  public  opinion." 

Senators,  that  great  declaration  of  richts  records  these 
words  against  this  accused  King  of  England  :— 

"  lie  has  endeavored  to  subver;  the  liberties  of  the  coun- 
try in  this,  th.it  he  has  euspeiuled  and  dispensed  with  the 
execution  of  the  laws ;  in  tliir,  that  he  has  issued  commis- 
sions under  the  great  seal,  contrary  to  the  laws;  in  tliis, 
that  he  has  levied  money  for  the  u^c  of  the  Crown,  con- 
trary to  law;  iu  this,  that  he  has  caused  cases  to  be  trird 
in  the  King's  Bench,  which  are  cognizable  only  in  the 
Parliament." 

I  ask  the  Senate  to  notice  that  these  charges  against 
James  are  substantially  the  charges  presented  against  this 
accupcd  President,  and  coiifi'sscd  here  by  record.  That  he 
has  suspended  the  laws  and  dispensed  with  the  execution 
of  the  laws,  and  in  order  to  do  it,  has  usurped  authority  as 
Executive  of  tlie  nation,  declaring  himself  entitled,  under 
the  Coii'titutiou,  to  suspend  the  laws  and  diapense  with 
their  execution. 

lie  has  further,  like  James,  issued  commissions  contrary 
to  law;  he  ha?  further,  like  James,  attempted  to  control 
the  appropriated  money  of  the  i)eople  contrar.v  to  law, 
and  he  has  further,  like  James,  though  that  is  not  alleged 
against  him  iu  the  articles  of  impi'achmeut— it  is  confessed 
ill  bis  answer- attempted  to  cause  the  question  of  his  rc- 
eponsibility  to  the  people  to  bo  tried,  not  in  the  king's 
bench,  but  in  the  Siipreiiiu  (Joiirt.  while  it  is  alone  triable 
and  aloue  c.iguizable  iu  the  Senate  of  the  I'nited  States. 
Surely.  Senators,  if  tiles  •  usurpations  and  thee  endea- 
vors on  the  part  of  .lames  thus  to  subvert  the  liberties  of 
the  people  of  England  we'e  sufficient  to  dethrone  him, 
the  like  otfensus  committed  by  Andrew  .Johnson  ought  to 
Cost  hiui  his  ollice  and  to  subject  liiin  to  that  perpetual 
disability  pronounced  by  the  people,  through  the  ('onsti- 
tutiou,  upon  him  for  his  high  crimes  and  misdeiiieauorB. 

.Senators,  .voii  will  pardon  me— but  1  will  detain  vou  only 
a  few  minutes  longer— for  asking  your  atteiilioii  to  an- 
other view  of  the  question  between  the  people  and  the 
Executive. 

I  use  the  words  ot  England's  brilliant  historian  when  1 
say:— "Had  not  the  legislative  power  of  l.nglaod  trl- 
nniphcd  over  the  iisurnatious  of  James,  with  what  a  crash, 
felt  and  heard  to  the  farthest  ends  of  the  world,  would  the 
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TThoIe  vast  fabric  of  eociety  have  fallen."    May  God  forbid 
that  a  future  historian  phall  record  of  these  days  proceed- 
insf  that  bv  reason  of  the  failure  of  the  legislative  power 
of  the  people  to  triumph   over  the  usurpations  ot  an  apo^ 
tate  President,through  detection  in  the  Senate  ot  the  I  uited 
States,  the  great  fabric  of  American  empire  feU  and  per- 
ished from  the  earth.  .     ^     ,      ,  v   »     j-  .„ 
That  great  revolution  of  1688  in  England  was  but  a  fore- 
runner of  your  Constitution.     The  declaration  of  rights  to 
which  I  have  referred  but  reasserted  the  ancient  Constitu- 
tion of  England,  not  found  in  any  written  instrument,  but 
scattered  through  statutes  of  four  centuries.    '1  he  groat 
principle  thus  reasserted  by  the  declaration  of  rights  in 
1(588,  was,  that  no  law  shall  be  passed  without  the  consent 
of  the  representatives  of  the  nation ;  no  tax  shall  be  Kept 
up;     no     citizen  shall    be    deprived   for    a    single  day 
of     his     liberty     by      the       arbitrary      will     of     the 
Sovereign:    no    officer    shall    plead    the   royal  mandate 
in  iii«titication  of  a  violation  of  any  legal   right  of   the 
humblest  citizen.    It  forever  swept  awaj-  the  assumption 
that  the  executive  prerogative  was  the  fundamental  law. 
Those  were  the  principles,  Senators,  involved  that  day  m 
the   controversy   bet«  een  the  people  and  their  recusant 
Bovereign.     They  are  precisely  the  priucioles  this  day  in- 
volved in  this  controversy  between  the  people  and  their 
recusant   President,  and,    without   revolution,  "like  the 
gi-eat  Parliament  of  1688,"  you  are  asked  to  reassert  the 
principles  of  the  Constitution  of  the   country,   not  to  be 
Bearehed  for  through  statutes  of  centuries,  but  to  be  found 
in  that  great  sacred   written  instrument,  given  to  us  by 
the  fathers  of  the  republic. 
The  Constitution  of  the  United  States,  as  I  have  said, 
embodies  that  act.    In  the  F:nglii-h  declaration  of  rights 
and  in  the  English  Constitution  and  laws,  it  was  ordained 
bv  the  people,  amid  the  convulsions  and  agonies  of  na- 
tions, by  its  express  provisions,  all  men  within  its  juris- 
diction are  equal  before  the  law,  and  are  equally  entitled 
to  those  rights  of  persons  which  are  as  universal  as  the 
material  structure  of  mau,and  are  equally  liable  to  answer 
to  its  tribunals  for  every  injury  done  either  to  the  citizen 
or  to  the  State.     It  is  that  spirit  of  justice,  of  liberty,  of 
equality,  Senators,  that  makes  your  Constitution  dear  to 
freeuieu  in  this  and  in  all  lauds,  in  that  it  secures  to  every 
man  his  rights,  and  to  the  people  at  large  the  inestimable 
right  of  self-government. 

That  is  the  right  which  is  this  day  challenged  bv  the 
nsuryiing  President ;  for,  if  he  be  a  law  unto  himself,  the 
people  are  no  longer  their  own  law-makers,  through  their 
Eeprescntatives  in  Congress  assembled.  He  simply  be- 
comes their  dictator.  If  BO,  he  becomes  so  by  the  judg- 
ment of  the  Senate,  not  by  the  Constitation ;  not  by  any 
interpretation  heretofore  put  upon  it;  not  by  any  act  of 
the  people,  nor  by  any  act  of  the  people's  Representatives. 
They  have  discharged  their  duty;  they  have  presented 
him  at  the  bar  of  the  Senate  for  trial,  in  that  he  has 
usurped  and  attempted  to  combine  in  himself  the  legisla- 
tive and  executive  powers  of  this  great  people,  thereb.v 
claiming  for  himself  a  power  by  which  he  might  annihilate 
their  government.  We  have  seen  that  when  the  6\ipremacy 
of  the  Constitution  was  challenged  by  battle  the  people 
made  such  sacrifices  to  maintain  it  as  has  no  parallel  iu 
human  history. 

Senators,  can  it  be  that,  after  this  triumph  of  law  over 
anarchy,  of  right  over  wrong,  of  patriotism  over  treacion, 
the  Constitution  and  laws  are  again  to  be  assailed  in  the 
Capitol  of  the  nation  by  the  Chief  Magistrate,  and  that  he 
is  to  be  by  the  judgment  of  the  Senate  protected  in  that 
usurpation?  I  say.  Senators,  that  you  are  deliberately 
asked  by  the  President  iu  his  answer,  and  by  the  lips  of 
his  counsel,  to  set  the  accused  through  your  judgment 
above  the  Constitution  which  he  has  violated,  and  to  set 
him  above  the  people,  whom  he  has  betrayed, 
and  that,  too,  on  the  pretext  that  the  Presi- 
dent has  the  right  judicially  to  construe  the  Constitu- 
tion for  himself,  and  judicially  to  decide  for  himself  the 
validity  of  your  laws,  and  to  plead  justification  at  your 
bar,  that  his  only  purpose  in  violating  the  Constitution  and 
the  law  was  to  test  the  validity  of  the  law,  and  to  ascertain 
the  construction  of  the  Constitution  on  his  own  motion,  in 
the  courts  of  justice,  and  thereby  to  suspend  these  proceed- 
ings. 

I  ask  you,  Senators,  how  long  men  would  deliberate  on 
the  question,  whether  a  private  citizen,  arraigned  at  the 
bar  ot  ouo  of  your  tribunals  of  justice  for  a  criminal  viola- 
tion of  the  law,  should  be  permitted  to  interpose  as  a  plea 
in  justification  of  his  criminal  act,  that  his  only  purpose 
■was  to  interpret  the  Constitution  and  law  for  himself ;  that 
he  violated  the  law  in  the  exercise  of  his  prerogative,  to 
test  its  validity  hereafter  at  such  time  as  might  suit  his 
own  convenience,  in  the  courts  of  justice? 

Surely,  Senators,  it  is  as  competent  for  the  private  citi- 
zen  to  interpose  such  justification  in  answer  to  a  criminal 
charge,  in  any  of  jour  tribunals  of  justice,  as  it  is  for  the 
President  of  the  Lnited  States  to  interpose  it,  and  for  the 
simple  reason  that  the  Constitution  is  no  respecter  of  per- 
sons, and  vesta  neither  in  the  President  nor  in  the  private 
citizen  judicial  powers.  Pardon  me,  Senators,  for  saying 
it.  I  sp<'ke  in  no  otTensivo  spirit.  I  speak  it  from  a  sense 
of  duty ;  I  utter  it  in  my  own  conviction,  and  desire  to 
place  It  on  record,  that  for  the  Senate  to  sustain  any  such 
plea  would,  in  my  judgment,  be  a  gross  violation  of  the 
already  viulated  Constitution  and  laws  of  a  free  people. 

Can  it  be.  Senators,  that  by  your  decree  you  are  at  last 
to  make  this  discrimination  between  the  ruler  of  the  peo- 
ple and  the  private  citizen,  and  allow  the  President  to 
interpose  his  private  right  of  interpretation,  judicially,  of 
your  (jiinstitution  and  laws.  I  put  away.  Senators,  the 
possibility  that  the  Senate  of  the  United  States,  equal  in 
Oiguity  to  any  tribunal  in  tlio  world,  is  capable  of  record- 


ing any  such  decision,  even  upon  the  petitiou-  and  the 
prayer  of  this  accused  and  guilty  President.  fCan  it  be 
that  bv  reason  of  his  great  office,  the  PresideffT  la  to  be 
protected  intho-ehigh  crimes  and  misdemeanors,  violative 
alike  ot  his  oath,  of  the  tjpustitution,  and  of  the  express 
letter  of  your  written  law.  ; 

Senators.  I  have  said  perhaps  more  than  I  ought  to  say; 
I  have  said  perhaps  more  than  there  was  occasion  to  say; 
I  know  that  I  stand  inthe  presence  of  meti  illlustrious  in 
our  country's  history;  I  know  that  I  stand  in  the  presence 
of  men  who  for  long  yCars  have  been  in  the  nation's  coun- 
sels; I  know  that  1  stand  in  the  presence  of  men  who,  in 
some  sense,  mav  be  called  to-day  the  living  fathers  of  the  re- 
public; and  I  ask  j'on.  Senators,  to  consider  that  I  soeab 
before  you  this  d.ay  in  behalf  of  that  violated  law  of  a  free 
people  who  commissioned  me. 

I  ask  you  to  remember  that  I  speak  this  day  under  the 
obligation  of  my  oath  ;  I  ask  you  to  consider,  SenatorBv 
that  I  am  not  insensible  to  the  significance  of  those  words 
of  which  mention  was  made  bv  the  learned  gentleman 
from  New  York  (Mr.  Evarts)— "Justice,  duty,  law,  oath." 
I  ask  you.  Senators,  to  consider  that   we   stand  this  day 

g leading  for  the  violated  majesty  of  law  by  the  graves  of 
alf  a  million  of  murdered  hero  patriots,  who  met  death 
in  battle  bv  the  sacrifice  of  themselves  for  their  country^ 
the  Constitution  and  the  laws,  and  proved  by  their  sub- 
lime example  that  all  must  obey  the  law;  that  none  are 
above  the  law;  that  no  man  lives  for  himself  alone,  but 
each  for  all ;  that  some  may  die  in  order  that  the  State 
may  live;  that  the  citizen  is  at  best  for  to-day,  while  the 
Commonwealth  is  for  all  time,  and  that  no  position,  how- 
ever high,  no  patronage  however  great,  can  be  permitted 
to  shelter  crime  to  the  peril  of  the  Republic. 

It  only  remains  for  me.  Senators,  to  thank  you,  as  I  do, 
for  the  honor  you  have  dune  me  by  your  kind  attention, 
and  to  demand,  in  the  name  of  the  House  of  Represent*, 
fives  and  of  the  people,  judgment  against  the  accused  for 
the  high  crimes  and  rai-demeauors  in  office  whereof  h<} 
stands  impeached,  and  of  which,  before  God  and  men,  ho 
is  clearly  guilty.," 

Mr.  Bingham  concluded  his  remarks  at  half-past  tvEO 
o'clock. 

As  he  ceased  speaking,  a  large  number  of  the  spectators 
in  the  galleries  applauded  him  by  clapping  of  hands,  and 
persisted  iu  these  manifestations,  in  spite  of  the  elforts  ol 
the  Chief  Justice  to  restore  order.  Finally,  the  Chief  Jus- 
tice directed  that  the  galleries  should  be  cleared.  Even 
after  the  order  was  given,  and  in  apparent  defiance  of  it, 
many  of  the  spectators  continued  to  clap  their  hands, 
while  some  few  indulged  in  hisses. 

Senator  GRIMES  arose  and  moved  that  the  order  of  the 
Chief  Justice  to  clear  the  galleries  be  immediately  en- 
forced. 

The  Chief  Justice  renewed  the  order  to  the  Sergeant- 
at-Arms  to  clear  the  galleries,  but  even  after  that  second 
order  the  spectators  continued  to  manifest  their  sentt 
ments,  the  most  part  by  applause,  and  a  very  few  by 
hissing. 

Senator  TRUMBDLL,  amid  the  excitement  caused  by 
the  disregard  of  the  rules  of  the  court,  and  ot  the  orders  or 
the  Chiet  Justice,  rose  and  moved  that  the  Sergeant-at- 
Anns  be  directed  to  arrest  all  who  were  thus  offending. 

The  impossibility  of  doing  anything  of  the  kind  caured 
the  proposition  to  be  received  by  the  spectators  with 
laughter  and  derision. 

Senator  CAMERON  then  arose  in  spite  of  repeated  calls 
to  order  bj'  Senator  Fcsseuden  and  Senator  Johnson  and 
the  Chief  Justice,  and  persisted  in  expressing  the  hope 
that  the  galleries  would  not  be  cleared;  he  added  that  a 
large  proportion  of  the  spectators  had  a  very  ditterent  feel- 
ing from  that  expressed  by  the  clapping  of  hands,  and 
th.at  as  it  was  one  of  the  most  extraordinary  cases  in  our 
history,  some  allowance  should  be  made  for  the  excite- 
ment natural  to  the  occ&sion.  Finally  Senator  Cameron, 
on  the  Chief  Justice  ruling  that  he  was  out  of  order,  took 
his  seat. 

During  all  this  time  there  was  no  indication  on  the  par* 
of  the  spectators  of  any  intention  on  their  part  to  obey  the 
order  directing  the  galleries  to  bo  cleared. 

Senator  CUN  NESS,  as  the  simplest  mode  of  getting  over 
the  ditTiculty,  moved  thatthe  Senate  takearecess,  but  that 
motion  was  met  with  the  expression,  by  several  Senators, 
"No :  not  till  the  galleries  are  cleared." 

The  motion,  however,  was  put  and  rejected. 

Senator  UAVIS  then  rose,  and  insisted  that  the  order  to 
have  the  galleries  cleared  should  be  enforced. 

TheChief  Justice  stated  that  orders  to  that  effect  had 
been  given  to  the  Sergeant- at-Arms. 

Still  no  motion  was  made  by  any  person  in  the  crowded 
galleries  to  leave  his  or  her  seat. 

Senator  SHERMAN,  apparently  influenced  by  the  eamo 
motive  as  Senator  Conness,  asked  the  Chief  Justice 
whether  it  was  in  order  to  move  that  the  Senate  retire  foi 
deliberation ;  if  so,  he  would  make  that  motion. 

The  Chief  Justice  remarked,  in  reply  to  Senator  Sher- 
man, that  until  the  order  to  clear  the  galleries  was  en- 
forced, the  Senate  could  not,  with  self-respect,  make  any 
other  order. 

Senator  SHERMAN  expressed  the  opinion  that  many  per- 
sons in  the  galleriea  did  not  understand  that  they  were  or- 
dered to  leave  the  galleries.  The  spectators  sliowed 
themselves  not  at  all  disposed  to  take  the  hint,  and  not  ono 
made  a  movement  towards  leaving. 

Finally  the  Chief  Justice  informed  the  persons  in  the 
gallery  that  the  Senate  had  made  an  order  for  the  galleries 
to  be  cleared,  and  that  it  was  expected  that  they  would 
respect  the  order  and  leave  the  galleries. 

'Ibis  direct  .appeal,  backed  as  it  was  by  the  ushers  and 
police  oUicors,  hud  the  ctfcct  at  last  of  inducing  the  cle- 
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ganfly  drosped  ladies  and  their  attendants  to  rife  from 
tlieir  ee:it,-i  and  move  towards  the  doors,  but  they  did  bo 
with  es  ideut  reluctance  and  dieconteut. 

.The  siiectators  in  the  diplomatic  gallerv  were  not  inter- 
feVed  with  while  the  othi^rgalleric»were  being  cleared,  but 
finally  their  turn  came  too;  and  last  of  all  the  representa- 
tives of  the  newspaper  press  were  required  to  leave  the  re- 
jjortera'  gallery. 

While  this  clearing  out  process  was  goin?  on,  and  when 
all  but  those  in  the  diplomatic  galleries  and  the  reporters 
rmd  left— 

Senator  ANTHONY  moved  that  the  order  bo  suspended. 

Senator  HOWARD  proteeti-d  aeainst  it.<  suepeupiou. 

Senator  (JOXKLING  imiuired  whether  the  Kuspcusion  of 
the  order  would  open  all  the  galleries  to  thoao  who  had 
been  turned  out? 

Several  Senators  remarked  that  it  would  have  that 
STect. 

Senator  HOWARD  continued  to  protect  against  the  sus- 
pension of  the  order,  and  the  the  motion  wan  voted  down. 

Senator  MORRILL  UMe.),  then  submitted  the  following 
order  :— 

Ordered,  That  when  the  Senate,  sitting  for  the  trial  of 
impeachuient,  adjourn  this  day,  it  will  adjourn  till  Satur- 
day next  at  twelve  o'clock. 

Senator  (JONNESS,  seeing  the  reporter  of  the  Associated 
Press  coolly  taking  notes  of  the  procpcdinss.  objected  to 
any  business  being  done  until  the  order  for  cleariug  the 
galleries  was  fully  carried  out. 

The  reporters,  yielding  to  the  force  of  circumstances,  de- 
parted, leaving  the  Senate  Chamber  in  the  sole  occupation 
of  the  (Jliief  Justice,  the  Senator.^'.the  managers,  the  mem- 
bers of  tlie  House,  the  President's  counsel,  and  the  officers 
of  the  Senate. 

While  the  doors  were  closed,  the  motion  offered  by  Mr 
Morrill  (Me.)  to  adjourn  the  court  until  Saturday  next 
was  lost  by  a  vote  of  22  to  29. 

In  answer  to  a  question  by  Senator  Conkling  (N.  Y.),  the 
Chief  Justice  said  it  had  not  been  his  intention  to  exclude 
the  reporters  and  that  he  was  about  to  submit  the  question 
to  the  Senate  when  the  inquiry  was  made. 

Pending  the  consideration  of  the  various  orders  in  re- 
gard to  the  mode  of  voting  and  the  aduiission  of  the  re- 
porters during  the  linal  deliberations,  a  motion  to  take  a 
recess  prevailed,  and  at  three  o'clock  the  doors  were 
Onened  to  the  public.  It  was  some  twenty  minutes  before 
Hie  Senate  was  again  called  to  order. 

The  Chief  Ju.=tice  said  that  he  understood  the  case  to  be 
closed  on  both  sides,  that  nothing  further  was  to  i-ubmit- 
ted.  The  next  business  in  order  was  the  severel  pending 
propositiuns. 

Senator  IIENDRICKSsaidhebelieved  the  pending  ques- 
tions w  (Mild  be  considered  in  secret  session,  but  he  would 
desire  tliat  the  Sen.ate  proceed  by  unanimous  consent  to 
consider  them  as  if  it  had  retired. 

The  Cliief  Justice— The  only  motion  in  order  is  that  the 
Senate  retire  for  deliberation,  and  that  the  doors  be  closed. 

Senator  FESSE.NDEN  (Me.)~  I  would  suggest  that  the 
motion  be  raodilied;  that  the  audience  retire  and  that  we 
Consid<'r  them  in  secret  session. 

Mr.  lilCNDKICKS— I  move  that  the  Senate  retire,  with- 
out disturbing  the  audience,  by  unanimous  consent. 

Chief  Justice— If  there  is  no  objection. 

}iv.  HENDRICKS  moved  that  we  consider  this  in  public 
aSif  w(!  had  retired,  so  that  what  is  said  in  regard  to  these 
rules  shall  he  said  in  public. 

Mr.  Ci  )\NESS  -That  is,  that  debate  shall  be  .allowed. 

Mr.  IIENDUK  :KS— Debate  to  the  extent  of  ten  minutes. 

The  Chief  Justice— The  Chief  Justice  thinks  it  proper  to 
efate  to  the  Senate  that  that  reverses  the  whole  order  of 
proceeding,  but  if  there  is  no  objection  it  can  be  done. 

Several  Senators  objected. 

The  (;iiief  Justice  stated  the  question  to  be  on  the  mo- 
tion of  Mr.  Hendricks. 

ilr.  ED.MUNDS  moved  ae  an  amendment  that  the  doors 
be  closed. 

Mr.  HENDRICKS  said  his  sole  object  was  to  remove  the 
Dniit  ot  debate. 

The  Chief  Justice  interrupted,  to  say  that  debate  was 
not  in  order,  and  put  the  (jui-stion  on  the  inotiim  of  >lr. 
Edmunds,  which  was  carried,  and  at  haif-past  three 
02clock  tlie  doors  were  closed  for  deliberation. 

The  .Secret  Session. 

When  the  Senate  went  into  Secret  Session  this  after- 
noon, crowds  besieged  the  doors,  evidently  in  expectation 
of  a  result  being  reached  on  the  Impeachuient  iiuestiou  to- 
day. There  was  considerable  ppeeulati(Ui  aiuoni.' the  out- 
.eido  parties  a?  to  the  matter  at  issue,  and  much  excitement 
in  all.  Particular  was  the  earnest  inquiries  made  n  ben 
the  doors  were  opened,  iu  relation  to  the  result  of  the  Sena- 
torial deliberation. 

it  was  ascertained  that  the  following  took  place  in  secret 
BBBsion.  ,     „ 

Chief  Justice  Chase  announced  that  the  first  question 
■vroTild  be  on  the  following  proposition  of  Senator  Ed- 
njunds  :— 

iOrdii-rd,  That  after  the  arguments  shall  be  considered, 
and  when  the  doors  shall  be  closed  for  deliberation  upon 
the  fin;il  ipiertion,  the  ollicial  reporters  of  the  Senate  shall 
take  dou  n  the  deliates  upon  the  IJnal  question,  to  be  re- 
ported iu  tlie  prociediugs.  .... 

Senator  \\'11,L1A.MS  offered  an  amendment  that  no 
member  shall  siMMk  longer  than  fifteen  iiiiuutes. 

'Senator  FRELINGHI  VSEN  moved  to  lay  the  whole 
enbject  on  the  table,  which  was  agreed  to  as  toUows:- 

'Ybas —Messrs.  Cameron,  Cattcll,  Chandler.  Conkling, 
ConnesB,  Corbett,  Cragiu,  Drake,  Ferry.  Frelinghuyseu, 
Hmlftn,  Henderson,  Howe,  Morgan,  Morrill,  (Me.,)  Morton, 


Norton.  Patterson,  (N.  H.,)  Pomeroj',  Ramsev,  Ross, 
Stewart,  Sumner,  Thayer,  Tipton,  Trumbull,  Williams, 
and  Yates.  -  2>j. 

NwH.  Messrs.  Anthony,  Ravard.  Ruck.alew,  Davis, 
Di.xou,  Doolittle,  Ediiinn.is,  Fei-senden,  Fowler,  Grimes, 
Hendricks.  JobiiJun,  McCreery.  Morrill  (Vt.).  Patr.jrson 
(Tenii.),  Saulsbury,  Sprague,  Van  Winkle,  Vickera  and 
Willey-LU 

Ttic  following  is  the  vote  on  the  motion  to  adjourn  the 
court  of  impeachment  till  next  Saturday,  the  question 
being  decide'd  in  the  negative:— 

Yk.\8.— Messrs.  Anthony,  Cattell,  Cragin.  Doolittle,  Fes- 
Bcnden,  Fo."ter,  Frelinghuysen,  Grimes,  Henderson,  How- 
ard, Johnson,  Morrill  (Me.),  Norton,  Patterson  (N.  H.), 
Patterson  (Tcnn.),  Ross,  .Saulsbury,  Sprague,  Trumbull. 
Van  Winkle  and  Willey.-22. 

Nays.— Messrs.  Puckalew,  Cameron,  Chandler,  Conk- 
ling. Conness,  (Jorhett.  Davis.  Drake,  Edmunds,  Ferrv. 
Harlan,  Hendricks,  Howe,  McCreery,  Morgan,  Morrill 
<Vt.).  Morton,  Nye.  Poraerov,  Ramsey.  Sherman,  Stewart, 
Sumner,  'I'hayer,  Tipton,  Vickere,  VYiUiams,  Wilson  and 
YateB.-29. 


PROCEEDINGS  OF  THURSDAY,  IKIAY  7. 

The  court  was  opened  at  noon  with  the  nsnal  for- 
malities. A  yery  small  attendance  was  vipible  in  the 
galleries. 

Mr.  Nelson,  of  the  counsel  for  the  President,  occu- 
pied a  seat  at  their  table. 

Closing:  tbe  Doors. 

After  the  reading  of  the  journal,  the  Chief  Justice 
said  the  doors  would  now  be  closed  unless  some  order 
to  the  contrary  was  made. 

Mr.  nOWE  did  not  see  any  necessity  for  closing 
the  doors,  and  hoped  the  order  would  not  be  exe- 
cuted, 

Mr.  SUMNER  raised  the  question  of  order  whether 
the  Senate  can  deliberate  with  closed  doors  now,  ex- 
cept by  another  vote,  the  court  having  now  com- 
menced in  open  session. 

The  Chief  Justice  said  he  would  put  the  question  to 
the  Senate. 

Mr.  SHERMAN  asked  whether  the  Senator  from 
Massachusetts  (Mr.  Sumner),  proposed  to  vote  upon 
the  pendlns:  question  without  debate. 

Mr.  SUMNER  replied  that  he  bad  no  intention  of 
making  any  proposition  in  that  respect,  but  simply 
wished  that  what  was  doue  should  be  done  under  the 
rules. 

The  Chief  Justice,  checking  the  discussion  with  the 
gavel,  said  there  could  be  no  debate  until  the  doors 
were  closed. 

The  Sers:eant-at-Arms,  from  the  floor,  directed  the 
doorkeepers  to  clear  the  >:.iilerie»,  and  all  but  the 
reporters'  gallery  were  speedily  cleared.  Finally, 
however,  the  uilicers  turned  out  the  reporters  also. 
As  they  were  le.iving, 

Mr.  TKUMBULL  was  raising  a  point  of  order  thai 
under  the  rules  the  deliberations  muit  be  had  with 
closed  doors. 

Tbe  Scntito  in  Secret  Session. 

The  following  is  the  record  of  proceedings  in  the 
secret  session  of  the  Senate  to-day,  which  occupied 
about  six  hours. 

The  Chief  Justice  stated  that  the  nnflnished  busi- 
ness from  yesterday  was  on  the  order  of  Mr.  Sumner 
siil)mitied  by  him  on  the  25th  of  April  as  follows: — 
"  That  the  Senate,  sitting  on  the  trial  of  .\ndrew  John- 
sou,  President  of  the  United  .States,  will  proceed  to 
vote  on  the  several  articles  of  impeachment,  at  13 
o'clock,  on  the  day  after  the  close  of  the  argument." 

Mr.  MORRILL  (Me.)  moved  to  amend  the  order  of 
Mr.  Sumner  so  as  to  provide  iu  addition,  that  when  the 
Senate,  silling  to  try  the  impeachment  of  Andrew  John- 
sou,  President  of  the  United  States,  adjourns  to-day,  it 
be  to  Monday  next,  at  noon,  when  the  Senate  shall  pro- 
ceed to  take  the  rote  by  ye.ia  and  nays,  on  the  articles 
of  impeachment,  without  debate,  and' any  Senator  who 
may  choose  shall  have  permission  to  file  a  written 
opinion  to  eo  on  the  record  of  ihe  proceedinsrs. 

Mr.  DRAK£  moved  to  amend  by  adding,  after  tta« 
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word  "permission,"  the  words  "at  the  time  of  giving 
his  vote." 

After  debate,  Mr.  CONKLING  moved  that  the  far- 
ther consideration  of  the  subject  be  postponed. 

Pending  which,  Mr.  TRUMBULL  moved  to  lay  the 
subject  on  the  table,  and  the  qnestion  was  decided  La 
the  affirmative. 

Mr.  MORRILL  (Vt.)  submitted  the  following:— 

Ordered.  When  the  Senate  adjourns  to-day,  it  adjourns 
until  Monday,  at  eleven  o'clock  A.  M.,  for  the  purpose  of 
deliberating  on  the  rules  of  the  impeachment;  and  that, 
onTueeday.  at  twelve  o'clnck  meridian,  the  Senate  shall 
proceed  to  vote,  without  debate,  on  the  several  articles  of 
impeachment,  and  each  Senator  shall  be  permitted  to  file, 
within  ten  days  after  the  vote  is  taken,  his  written  opinion 
to  go  in  the  record. 

Mr.  ANTHONY  added  an  amendment  that  the  vote 
be  taken  on  or  before  Wednesday. 

This  was  decided  in  the  negative;  yeas,  13;  nays, 
ST,  as  follows:— 

Year.— Messrs.  Anthony,  Buckalew,  Davis,  Dixon,  Doo- 
little.  Fowler,  Heudi  icks,  McCreery,  Patterson  (Tenn.), 
EosB,  Saulsbury,  Sprague  and  Vickers— 13. 

Nayb.— Messrs.  Cole,  Conkling,  ConncBs,Corbett,  Cragin, 
Drake,  Edmunds.  Ferry,  Frclinghuvsen,  Harlan.  Hender- 
son, Howard,  Howe,  .Johnson,  Morgan,  Morrill  (Me.), 
Morrill  (Vt.).  Morton,  Norton,  Nye,  Patterson  (N.  H.), 
Pomeroy,  Ramsey,  Sherman,  Stewart,  Sumner,  Thiiver, 
Tipton,  Trumbull,  Van  Winkle  Willey,  Williams,  Wilson 
and  Yates— 37. 

Mr.  SUMNER  moved  that  the  further  considera- 
tion of  the  subject  be  postponed,  and  that  the  Senate 
proceed  to  consider  the  articles  of  impeachment. 

The  question  was  decided  in  the  negative,  by  the 
following  vote : — 

Yeas.— Messrs.  Cameron,  Conkling,  Conness,  Drake, 
Harlan,  Morgan,  N3'e,  Pomeroy,  Stewart,  Sumner,  Thayer, 
Tipton,  Williams,  Wilson  and  Yates— 15. 

Nays.- Messrs.  Anthony,  Bayard,  Buckalew,  Cattell, 
Cragin,  Davis,  Dixon,  Doolittle,  Edmunds,  Ferry,  Fessen- 
nen.  Fowler,  Freliughuysen,  Grimes,  Henderson,  Hen- 
dricks, Howard,  Howe,  Johnson,  McCreerv,  Morril.  (Me.), 
Morrill  (Vt.),  Morton,  Norton,  Patterson  (N.  H.),  Patter- 
son (Tenn.),  Ramsey,  Ross.  Saulsbury,  Sherman.  Sprague, 
Trumbull,  Van  Winkle,  Vickers  and  Willey.— 38. 

Mr.  SUMNER  moved  to  amend  Mr.  Morrill's  order 
by  striking  out  the  word  "  Monday,"  and  inserting 
"  Saturday,"  as  to  the  time  to  which  the  Senate  will 
adjourn. 

This  was  determined  in  the  negative,  as  follows:— 

Yeas.— Messrs.  Cameron,  Chandler,  Cole,  Conkling, 
Conness,  Drake,  Harlan,  Howard,  Morgan,  Pomeroy, 
Stewart,  Sumner,  Thayer,  Williams,  Wilson,  and  Yates 
—16. 

Nays.— Messrs.  Anthony,  Bayard,  Buck.alew,  Cattell, 
Corbett,  Cragiu,  Davie,  Dixon,  Doolittle,  Edmunds, 
Ferry,  Fessenden,  Fowler,  Frelinghuysen,  Grimes.  Hen- 
derson, Hendricks,  Howe,  Johnson,  McCreery,  Morrill 
(Me.),  Morrill  (Vt.),  Morton,  Norton,  Patterson  (N.  H.), 
Patterson  (Tenn.),  Ramsey,  Ross,  Saulsburv,  Sherman, 
Sprague,  Tipton,  TrumbuU,  Van  Winkle,  Vickers,  and 
Willey-36. 

Mr.  SUMNER  moved  to  amend  by  striking  ont  the 
following  words  from  Mr.  Morrill's  order,  namely: — 
"And  each  Senator  shall  be  permitted  to  tile  within 
two  days  after  the  vote  is  taken,  his  written  opinion 
to  go  on  the  record." 

Mr.  DRAKE  moved  to  further  amend  by  striking 
out  the  above  words,  and  inserting,  "at  the  time  ot 
giving  his  vote."  This  was  determined  in  the  nega- 
tive, as  follows : — 

Yeas.— Messrs.  Cameron,  Chandler,  Conkling,  Conness, 
Drake.  Harlan,  Howard,  Morgan,  Ramsey,  Stewart,  Sum- 
ner and  Thayer— 12. 

Nays.- Messrs.  Anthony,  Bayard,  Buckalew.  Cattell, 
Cole,  Corbett,  Cragin,  Davis,  Dixon,  Doolittle,  Edmunds. 
Ferry,  Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Hen- 
derson, Hendricks,  Johnson,  Mi-(Jreery,  Morrill  (Me.), 
Morrill  (Vt.).  Morton,  Norton,  Patterson  (N.  H.),  Patter- 
son (Tenn.),  Ross,  Saulabury,  Sheruian,  Sprague,  Tipton, 
Trumbull,  Van  Winkle,  Vickers,  Willey,  Williams,  Wil- 
son and  Yates— 38. 

The  question  was  then  taken  on  Mr.  Sumner's 
motion  to  strike  out  the  words  "and  each  Sen.itor 
shall  be  permitted  to  file.within  two  days  after  the  vote 
is  take,  his  written  opinion  to  go  on  the  record,"  and 
the  question  was  determined  in  the  negative,  as  fol- 
lows : — 

Ykas— Messrs.  Drake,  Harlan,  Ramsey,  Stewart,  Sum- 
ner and  Thayer— 6. 

Nays— Messrs.  Bayard.  Buckalew,  Cameron,  Cattell, 
Cliandler,  Cole.  Corbett,  Davis,  Hixon,  Doolittle,  Edmuiid.-i, 
Ferry,  Fessenden,  Fowler,  Frelinghuysen,  Grime?,  Hen- 
derson, Hendricks.  Howard,  Howe,  Johnson,  McCreerv, 
Morgan,  Morrill  (Me.),  Morrill  (Vt.),  Morton,  Norton,  Pat- 
terson (N.  H.),  Patterson  Cl'enn.),  Pomerov,  Ross,  Sanls- 
burv,  Sherman,  Sprague,  Tipton,  TrumbuU,  Vim  Winkle, 
Yickors,  NYiUuy,  Williams,  Wilson  and  Yates— 42. 


Mr.  MORRILL  (Vt.)  then  modified  his  order,  as  fol- 
lows, which  was  agreed  to,  namely:— 

Ordered,  That  when  the  Senate  adjoums.it  adjourns  rmtil 
Monday  at  twelve  o'clock,  meridian,  for  the  purpose  of  de- 
liberatmg  on  the  rules  of  the  Senate,  setting  on  the  trial  of 
the  impeachment,  and  that  on  Tuesday  next  following,  E^t 
twelve  o'clock,  meridian,  the  Senate  shall  proceed  to  vote, 
without  debate,  on  the  several  articles  of  impeachmeqti, 
and  each  Senator  shall  be  permitted  to  file,  within  two 
davs  after  the  vote  is  taken,  his  written  opinion,  to  be 
printed  with  the  proceedings. 

The  Senate  then  proceeded  to  the  consideration 
of  Mr.  Dr.ike's  proposition  to  amend  the  twentv-third 
rule,  so  that  the  fifteen  minutes  therein  allowed  for 
debate  shall  be  for  the  whole  deliberation  on  the  final 
question,  and  not  on  each  article  of  impeachment; 
and  this  was  agreed  to. 

The  Senate  then  proceeded  to  the  consideration  of 
the  following  additional  rules  proposed  by  Mr.  Sum- 
ner on  April  25  :— 

Rule  23.  In  taking  the  vote  of  the  Senate  on  the  articles 
of  impeachment,  the  presiding  officer  shall  call  each  Sena- 
tor by  his  name,  and  upon  each  article  proposed  the  fol- 
lowing question  in  the  manner  following :— Mr. ,  how 

say  you,  is  the  respondent  guilty  or  not  guilty,  as  charged 
in  the article  of  impeacnmeht?  Whereupon  each  Se- 
nator shall  rise  in  his  place  and  answer,  "guilty"  or  "not 
guilty." 

Mr.  CONKLING  moved  to  insert  "of  a  high  crime 
or  misdemeanor,"  as  the  case  may  be. 

After  some  debate,  Mr.  SUMNER  modified  his  mlB 
accordingly,  by  inserting  after  the  words  "guilty  ot 
not  guilty,"  the  words  "of  a  high  crime  or  misde- 
meanor," as  the  case  may  be. 

Mr.  BUCKALEW  suggested  an  amendment,  which 
Mr.  Sumner  accepted,  as  follows: — 

Mr. ,  how  say   3'ou,  is  the   respondent,  Andrew 

Johnson,  guilty  or  not  guilty  of  a  high  crime  or  misde- 
meanor, as  charged  in  the  articles  of  impeachment,  etc 

Mr.  CONNESS  moved  further  to  amend  the  rule  by 
striking  out  certain  words  and  adding  others,  so  as  to 
read:— 

In  taking  the  votes  of  the  Senate  on  the  first,  second, 
third,  lifth,  8<^venth,  eighth,  ninth,  tenth  and  eleventh  ai> 
tides  of  impeachment,  the  presiding  officer  shall  call  each 
Senator  by  his  name,  and  propose  the  following  question  :— 

"Mr. ,  how  say  you,  is  the  respondent,  Andrew  John- 

son,  President  of  the  United  States,  guilty  or  not  guilty  of 
high  crimes  and  misdemeanors,  as  charged  in  these  arti- 
cles?" and  on  the  fourth  and  sixth  articles:— "Mr.  ^—^-, 
How  say  you,  is  the  respondent.  Andrew  .lohnsou,  Presi> 
dent  of  the  United  States,  guilty  or  not  guilty,  as  charged 
in  these  articles?"  And  each  Senator  will  rise  in  hi.-"  place, 
and  answer,  "guilty,"'  or  "not  guilty." 

Mr.  HENDRICKS  moved  an  amendment  by  ic- 
serling  the  following  at  the  end  :— 

"But  on  taking  the  vote  on  the  eleventh  article,  the 
question  s  hill  be  put  as  to  each  clause  of  said  article, 
charging  a  distinct  offense." 

After  debate,  the  question  on  Mr.  Hendricks'  ameiu^ 
ment  was  agreed  to  as  follows  :— 

Yeas.— Messrs.  Anthony,  Davis,  Doolittle,  Drake,  Ed- 
munds, Ferry,  Fowler,  Frelinghuysen,  H»rlau,  Hendei> 
son,  Hendricks,  Johnson,  McCrccrj',  Morton,  Patterson 
(Tenn.),  Ross.  Sprague,  Tipton,  Trumbull,  Van  Winkle, 
Vickers  and  Willey— 2.3. 

Nay-s.— Messrs.  Buckalew,  Cole,  Conness,  Corbett,  Cra» 
gin,  Morton,  Patterson  (N.  H.)  Pomeroy,  Ramsey, 
Stewart,  Sumner,  Thayer,  WUUams,  Wilson  and  Yates 
—15. 

After  farther  debate,  the  question  being  on  agreeing 
to  the  amendment  of  Mr.  Conness  as  thus  amended, 
on  motion  of  Mr.  JOHNSON  the  whole  subject  was 
laid  on  the  table  by  the  following  vote:  — 

Yeas.  -Messrs.  Bayard,  Buckalew,  Cameron,  Cattell, 
Conness,  Davie,  Doolittle,  Drake,  Harlan,  Henderson. 
Hendricks,  Johnson,  McCreery.Norton,  Patterson  (Tenn.X 
Saulsburv,  Sprague,  Tha.ver,  Tipton,  Trumbull,  Van  Win» 
kle,  Vickers,  Willey  and  Yates— 2-1. 

Nays.— Messrs.  Cole,  Corbett,  Cragin,  Edmunds,  FenTV 
Pomeroy,  Ramsej',  Ross,  Sumner,William3  and  Wilaon— 11. 

The  Chief  Justice  said  it  would  place  him  in  an  em- 
barrassing position  to  frame  the  questions,  and  that 
he  should  like  to  have  the  advice  of  the  Senate  on  the 
subject,  and  would  be  obliged  to  them  if  they  would 
adjourn  until  10  o'clock  on  Monday,  whereupon,  on 
motion  of  Mr.  YATES,  the  time  for  meeting  was  fixed 
at  10  o'clock  on  Monday. 

On  motion  of  Mr.  COLE,  the  court  then  adjourned. 
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PROCEEDINGS  OF  WONDflY,  BlfiY  II. 

The  Senate  met  at  ten  o'clock,  pnrenant  to  order, 
■with  about  twenty  Senators  in  their  seats  at  the  open- 
ing. 

After  the  reading  of  the  journal  the  Chief  Justice 
said:— The  Senate  meets  this  morning  under  the  order 
for  deliberation,  and  the  doors  will  be  closed,  unless 
eome  Senator  makes  a  motion  now, 

Mr.  SHERMAN— Before  the  doors  are  closed  I  will 
enbniit  a  motion  that  I  believe  -will  receive  the  unani- 
mous consent  of  the  Senate.  To-morrow  will  be  a  diy 
of  considerable  excitement,  and  I  move  that  the  S«r- 
geant-at-Arms  be  directed  to  place  his  assist.ints 
througn  the  galleries  with  directions,  without  further 
order  from  the  Senate,  to  arrest  any  person  that  vio- 
lates the  rules  of  order. 
Mr.  EDMUNDS— It  is  a  standinf:  order. 
Mr.  SUMNER— An  iiitimatiou  and  the  Serjeant-at- 
Arms  would  be  sufficient. 

The  Chief  Justice— The  Chief  Justice  will  state 
that  the  Sergeant-at-Arms  has  already  taken  that  pre- 
caution. 

Mr.  SHERMAN  sugfrested  that  notice  be  given  in 
the  morninsr  pjiiiers. 

Mr.  WILLIAMS  suggested  that,  as  there  will  pro- 
bat)l7  be  many  straneera  in  the  galleries  to-morrow, 
the  Chief  Justice,  before  the  call  of  the  roll,  admonish 
all  persons  that  no  manifestation  ot  applause  or  dis- 
approval will  be  allowed  in  the  Senate  under  penalty 
of  arrest. 
This  proposition  met  with  general  approbat'on,  and 
Mr.  SHERMAN  withdrew  his  motion. 
The  doors  were  closed  :it  10-20  o'clock. 
The  doors  havmtr  been  closed  the  Chief  Justice 
stated  that  in   complinnce   with    the   decree    ol     the 
Senate  he  had  prepared  the  questions  to  he  addressed 
tr,   Senators  upon   the  articles  of  impenchment,  .ind 
that  he  had  reduced  his  views  to  writing,  which  he 
re«d. 

Mr.  BUCKALEW  submitted  the  following  motion, 
which  was  considered  by  unanimous  consent  and 
agreed  to: — 

Orffrrerf,  that  the  views  of  the  Chief  .Tiisticc  be  entered 
njion  the  journal  of  proceedings  of  the  Senate  for  the  trial 
of  impeachment. 

Address  of  the  Chief  Justice. 
The  Chief  Justice  then  arose  and  addressed  the 
Senate  as  follows:— 
'Senators:- In  conformity  with  wha(  seemed  the 
general  wish  of  the  Senate,  when  it  adjourned  on  hist 
Thursdr.y.  the  Chief  Justice,  in  taking  the  vote  on  the 
articles  of  impeachment,  'vill  adopt  the  mode  sanc- 
tioned by  the  practice  in  the  case  of  Chase.  Peck  and 
Humphr'evs.  He  will  direct  the  Secretary  to  re.id  the 
several  articlea  snccessively,  and  after  the  reading  of 
each  article  will  put  the  question  of  guilty  or  not 
guilty  to  each  Senator,  riiinir  in   his  phice— the    form 

used  in  the  trial  of  Judce  Chase:— Mr.  Senator , 

how  say  yon,  is  the  reepondent,  Andrew  Johnson. 
President  of  the  United  Stales,  fuilty  or  not  guilty  of 
a  high  misdemeanor,  as  charged  in  this  articU-? 

In  putting  the  questions  on  article*  fourth  and  siith, 
each  of  which  charges  a  crime,  the  word  "crime"  will 
be  snbstitnted  for  the  word  "misdemeanor."  The 
Chief  Justice  has  carefully  considered  the  sutrgestion 
of  the  Senator  from  Indians  (Mr.  IlendrickM),  which 
appeared  to  meet  the  approval  of  the  Scn-^te,  thai  in 
takiD2  the  vote  on  the  eleventh  article,  the  question 
Bhouid  lie  put  on  each  clause,  and  has  found  himself 
unable  to  divide  the  article  as  siigsested.  The  articles 
charge  several  facts,  but  they  are  so  connected  that 
thev  mike  but  one  allerration,  and  this  ch-ir-'ri  as  con- 
(itituting  one  misdcme  n  .r ;  the  11  rs'  act  ch'tg  -d  h)  sub- 
Stance,  that  the  President  publicly  dcclired  in  An-.'ust, 
ISfiG.  that  the  Thirty-ninth  Coniriess  was  a  Cons^ress  of 
only  part  of  the  State*,  and  not  a  conbtilutional  Con- 
gress, intending  thereby  to  deny  its  constitmiouality 
to  enact  laws  or  propose  amendments  to  Ihe  Constitu- 
tion, and  this  charge  seems  to  have  been  made  as  in- 
troductorv.  and  as  qnalifyins  that  which  follows, 
namely:— That  th«  President,  in  pursuance  of  this 
declaration,  attempted  to  prevent  the  execution  of 
the  Tenure  of  Office  act  by  contriving  and  attemptins 
to  contrive  means  to   prevent  Mr.  Slantou   from  re- 


suming the  functions  of  Secretary  of  War,  after  the 
refusal  ot  the  Sfimte  lo  concur  in  his  suspension,  and 
also  by  contriving  and  attemi)tinu'  to  contrive  means 
lo  prevent  the  execution  of  the  Appropriation  act  of 
March  2,  1«C7;  and  also  to  prevent  the  oxeculion  of 
the  Rebel  States  Govcrnmcfs  act  of  the  same  date. 

The  gr.ivaraen  of  the  article  seems  to  be  that  the 
President  attempted  to  dcfeut  the  executio'i  of  the 
Tenure  of  Othce  act,  and  that  he  did  this  in  pursu- 
ance of  a  declaration  which  was  intended  to  doiy  the 
constitatiounl  competency  of  Congress  to  enact  laws 
or  propose  cunslltutionai  amendments,  aud  by  con- 
triviiicr  means  to  prevent  Mr.  Stanton  from  re^iuning 
his  office  of  Sccretury ;  and  also  to  jirevont  the  eisecn- 
tion  of  the  Reconstruction  acis  in  the  Rebel  States. 
The  sinirle  sub.s;'intive  matter  chsreed  is  the  attempt 
to  prevent  the  execution  of  thr  Tenure  of  Office  act 
and  the  other  facts  alleced,  either  as  introductory, 
and  exhil)iting  his  general  purpose,  or  as  showing  the 
means  contrived  in  furtherance  of  that  attempt. 
This  single  matter,  connected  with  the  other  matters 
previouslv  and  subsequently  alleced,  is  charged  as  the 
high  misdemeanor  of  which  the  President  is  alleged 
to  have  been  giiiltv. 

The  general  question  of  guilty  or  not  guilty  of  high 
misdemeanor,  .ts  char<red,  seems  fully  concurred  in  a» 
charced,  and  will  be  put  to  this  article,  as  well  as  to 
the  others,  until  the  Senate  direct  some  mode  of  divi- 
sion. In  the  tenth  article  the  division  suirgested  by 
the  Senator  from  New  York  (Mr.  Conkling)  may  be 
more  easilv  made.  It  contains  a  eeueral  allegation  to 
the  effect  that  on  the  sixteenth  of  August,  and  on 
other  days,  the  President,  with  intent  to  set  aside  the 
rlL'htful  authority  of  Congress  and  bring  it  into  con- 
tempt, uttered  certain  scandalous  harangues  and 
threats  and  bitter  menaces  acainst  Congress, 
and  the  laws  of  the  United  States  ennetcd  by 
Conirress,  therebv  bringing  the  office  of  President 
into  disgrace  to  the  irreat  scandal  ot  all  gooa  citizeus, 
aud  sets  forth  in  three  distinct  specitlcations  the  ha- 
r.'ingues,  threats  and  menaces  complained  of  in  this 
respfctto  the  several  spe^-iflcations;  and  tlien  the 
question  of  guilty  or  not  guilty  of  hisrh  misdemeanor, 
as  cliarsed  iu  the  article,  can  also  be  taken.  The 
Chief  Justice,  however,  sees  no  olijection  in  putting 
general  questions  on  this  article,  in  the  same  manner 
as  the  others;  for  whether  particular  quesi ions  he  put 
on  the  specifications  or  not,  the  answer  to  the  final 
question  must  be  determined  by  the  judgment  of  the 
Senate,  whether  or  not  the  acts  alle'.:ed  in  the  specifi- 
cations have  been  sulficiently  proved,  ami  whether,  if 
sufficiently  proved,  they  amou:it  to  a  hish  misdemea- 
nor within  the  meaning  of  the  Constitution. 

On  the  whole,  therefore,  the  Chief  Justice  thinks 
that  the  better  practice  will  be  to  put  the  general 
(luestion  on  each  article,  without  attempting  to  make 
any  subdivision,  and  will  pursue  this  course,  if  no  ot>- 
jec'tiou  is  made,  lie  will,  however,  be  pleased  to  con- 
form to  such  directions  a«  the  Senate  may  see  fit  in 
till-  matter.  ,     .      ^    ,     ,  „ 

Whereupon,  Mr.  SUMNER  submitted  the  followmtt 

order,  which  wiis  considered  by  unanimous  consent; — 

That  the  iinrstionslx!  put  as  proiui'i'd  by  thi>  presidhig 

ofTu-orot  the  Senate,  and  each   Senator  shall  ri::0  m  Uia 

place  and  aneu  or,  "Guilty"  or  "Not  Guilty"  only. 

On  motion  of  Mr.  SUMN'KK,  the  Senate  proceeded 
to  consider  the  following  resolution,  submitted  on  the 
25th  of  April  last:—  ,        ,'     , 

lii-solrril.  That  the  folIowinK  be  added  to  the  rules  of 
nrocoduri'  and  i.riictice  in  the  Senate,  "hen  fittiiiR  at  the 
trial  nf  inipi-achinont-,^"()n  a.couviotion  liy  tlic  Semite,  It 
shall  be  the  dutv  of  the  prOMrting  ctbcir,  forth"  ith,  to  pro- 
ni.unci-  till-  reniov.-vl  from  oilice  of  the  ccuivicted  person, 
aceoiciinR  to  the  rriiuircnienfs  of  the  ('oiistlluti.ni.  Any 
further  jiidRmeut  Bbnll  ho  ou  the  order  of  the  .senate. 

After  deuau,  llie  Chief  Justice  announced  thai  tpe 
hour,  eleven  o'clock  A.  M.,  ilxed  by  the  order  of  the 
Senate  for  deliberation  and  debate  bad  arrived,  and 
that  Senotors  could  now  submit  their  view:,  upon  the 
several  articles  of  impe.acbmcut,  suhject  to  the  liiuita 
of  debate  fixed  by  the  tweuty-third  rule. 

And,  after  deliberation,  on  motion  of  Mr.  tON- 
NESS,  at  ten  minuics  before  two  o'clock,  the  Senate 
toi>k  a  recess  of  twenty  minutes,  at  the  expiration  of 
which  time,  after  further  dBlibctation,  ou  mo'ion  of 
Mr.  CON  NESS,  at  half-past  five  o'clock  the  Senate 
look  a  recess  until  half-past  seven  o'clock  I'.  M. 

While  the  Senate  was  in  secret  session  excited 
crowds  were  iu  the  lobbv,  anxious  to  know  the  course 
of  the  debates  inside.  1- requeue  inquiries  were  made 
ol  all  who  were  supposed  lo  know  anythini'  ot  the 
matter,  and  from  time  lo  time  additional  information 
was  received  hv  them,  and  soon  traveled  lo  ilie  House 
of  Rcprescntrttiees,  where   groups  were  occaaiOnaUy 
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formed  fliscussingthe  subject.  Tha  inquiry  wan  made 
of  evervhody  cominjr  from  the  directiou  of  tlie  Senate, 
"Wlist'a  the  lateet  news?"  or  "Who  has  laat  »poksn, 
and  what  cmirse  had  he  taken?"  Answers  were  given 
accordfing  to  the  ability  of  the  person  interrogated. 
It  was  ascertained  that  nnmerous  Senators  had 
epokcn,  but  the  views  of  the  Republicans  excited  the 
most  interest. 

It  was  ascertained  that  Messrs.  Grimes,  Immbnll 
and  Fcssendeu  had  clearlv  expressed  themselves 
arainst  the  conviction  of  the  President,  while  Mr. 
H(Inder^lon  was  nfjalnBt  all  the  articles  of  impeachment 
except  the  eleventh.  Messrs.  Sherman  and  Hovre,  ac- 
cordina  to  tne  E;eneral  account,  supported  only  the 
pecoud,  third,  fourth,  eighth  and  eleventh  articlea. 
Messrs.  Edmunds,  Stewart,  Williams  and  Morrill  (Me.) 
sustained  all  the  articles,  while  Messrs.  Hendricks, 
Dflvis,  Johnson  and  Dixon  opposed  them. 

Midnight.— A  larpe  number  of  persons  were  in  the 
Eotuuda  of  the  Capitol  to-night,  waiting  to  hear  from 
the  Senate,  which  ret^umed  its  secret  session  at  half- 
past  seven  o'clock.  Only  those  privileged  to  enter  the 
Senate  side  of  the  building,  Includinc  members  of  the 
House  and  reporters  for  the  press  were  permitted  to 
approach  the  immediate  vicinity  of  the  Senate.  Some 
occupied  the  a<3jacenl  rooms,  while  others  stood  in  tha 
passatre  ways,  all  anxious  Inquirera  after  important 
iiitelli[,'ence. 

It  was  ascertained  that  Senator  Conness,  Harlan, 
Wilson  and  Morton  spoke  in  favor  of,  and  Mr.  Bucka- 
lew  in  opposition  to  the  conviction  of  the  President. 

The  expectation  by  the  outside  parties  was  that  those 
■who  are  regarded  as  doubtful  on  the  Republican  side 
would  express  their  views. 

Mr.  Edmunds  submitted  the  following  order:— 

That  the  order  of  the  Senate  that  it  will  proceed  at 
twelve  o'clock,  jioon,  to-morrow,  to  vote  on  the  arti- 
cles of  impeachment,  be  reseiuded. 

This  was  not  noted  on. 

Mr.  WILLIAMS  ofTered  the  following:— 

Ordered,  That  the  Chief  Justice,  in  directing  the 
Secretary  to  read  the  several  articles  of  impeachment, 
Bhall  direct  him  to  read  the  eleventh  article  first,  and 
the  question  shall  be  then  taken  upon  that  article,  and 
thereafter  the  other  ten  successively  as  they  stand. 

This  lies  over. 

A  motion  that  the  Senate  meet  at  half-past  eleven 
o'clock  to-morrow  morning  to  sit  with  open  doors, 
was  afreed  to. 

The  Senate  adjourned  at  eleven  o'clock. 


Mr.  EDMUNDS  moved  to  take  up  the  pending 
order,  which  was  as  follows: — 

Ordered,  That  the  standing  order  of  the  Senate,  that  it 
will  pruci-eri  at  twelve  o'clock,  noon,  to-morrow,  to  vote 
upon  the  articles  of  impeachment,  be  reconsidered. 

Mr.CIIANDLEIi  asked  unanimous  consent  to  maka 
a  statement.  No  objection  being  made  he  said:— My 
colleague,  Mr.  Howard,  is  taken  suddenly  ill,  and  was 
delirious  yesterday.  He  was  very  ill  this  morning, 
but  he  told  me  that  he  would  be  here  to  vote,  even  at 
the  peril  of  his  life.  Both  of  his  physicians,  however, 
objected,  and  said  it  would  be  at  the  peril  of  his  life. 
With  this  Btstement,  I  desire  to  move  that  the  Senate, 
sitting  as  a  court,  adjourn  until  Saturday  next,  at 
twelve  o'clock. 

Mr.  HENDRICKS  moved  to  amend  by  making  it 
to-morrow  at  twelve  o'clock. 

Mr.  CHANDLER— There  is  no  probability  that  he 
will  be  able  to  be  up;  he  had  a  very  high  fever  and 
was  delirious;  he  said  he  would  be  here  to-day  if  the 
Senate  inRisted  on  having  him  come. 

Mr.  FESSENDEN  inquired  whether  the  postpone- 
ment would  leave  the  order  with  reference  to  filing 
opinions  after  the  final  vote  applicable  to-day? 

The;Chief  Justice— The  Chief  Justice  understanda 
that  it  applies  to  the  final  vote. 
Mr.  CONNESS— And  two  days  thereafter? 
The  Chief  Justice- And  two  days  thereafter. 
Mr.  HENDRICKS  then  suggested  that  Mr.  Chand- 
ler modify  his  motion  so  as  to  crovide  for  an  adjourn- 
ment till  Thursday,  when,  if  the  Senator  ehoula  not 
be  well  enough,  a  further  adjourment  could  be  had. 

Mr.  CHANDLER  asked  would  Friday  suit  the  Sena- 
tor? 
Several  Senators— "No;"  "no." 
The  motion  of  Mr.  Hendricks  was  lost. 
Mr.  TIPTON  moved  to  amend  bv  making  it  Friday, 
but  the  motion  was  not  agreed  to.  Senator  Sumner 
and  mover  apparently  being  the  only  Senators  voting 
aflirmativelv. 

Mr.  BUCKALEW  sncrgested  that  Mr.  Chandlei 
modify  his  motion  to  read,  "that  when  the  Senate  aA- 
journ  it  be  to  Saturday." 

Mr.  CHANDLER  so  modified  it,  and  it  was  agreed 
to,  with  onlv  one  or  two  nays  on  the  Democratic  side. 
Mr.  EDMUNDS  moved  that  the  Secretary  be  di- 
rected to  inform  the  House  the  Senate  will  proceed 
further  in  the  trial  on  Saturday  next,  at  twelve  o'clock. 
He  withdrew  the  motion,  however,  after  a  few  min- 
utes. 

On  motion  of  Mr.  DRAKE,  the  court  was  adjourned 
at  ten  minutes  before  twelve  o'clock. 


PROCEEDINGS  OFJUESDflY,  WflY  12. 

The  chair  was  taken  at  half-past  eleven  precisely  by 
the  President  pro  tem.,  and  the  Chaplain,  Rev.  Dr. 
Gray,  then  opened  the  proceedings  with  prayer.  After 
KB  invocation  on  behalf  ot  the  nation,  he  concluded  aa 
follows:- 

"Prepare  the  mind,  O,  Lord,  of  the  President  for 
tiie  removal  or  the  suspense  connected  with  this  day's 
proceedings;  prepare  the  minda  of  the  people  for  the 
momentous  issncs  which  hang;  upon  the  decisions  of 
the  hour;  prepare  the  minds  of  Thy  servants,  the 
Senators,  for  the  great  responsibility  of  this  hour; 
may  they  be  wise  in  counsel ;  may  they  be  clear  and 
iust,  and  correct  in  judgment,  and  may  they  be  faith- 
ful to  tha  high  trusts  committed  to  them  by  the  na- 
tion, and  may  the  blessing  of  God  be  upon  the  people 
everywhere;  may  the  people  bow  to  the  supremacy 
of  the  law;  may  order,  and  piety,  and  peace  prevail 
throughnut  all  our  deliberations,  and  may  the  bles- 
sing of  God  rest  upon  the  nation.  God  preserve  the 
people.  God  preserve  the  government  and  save  it. 
God  maintain  the  right,  to-day  and  forevermore. 
Aaien." 

Messrs.  Stanbery  and  Evarts  entered  the  Chamber. 
In  the  meiiutime  the  Chief  Justice  assumed  the  chair, 
an^  the  court  was  opened  by  proclamation. 

Senator  CHANDLER  immediately  arose  and  ad- 
dressed the  Chair,  but  the  Chief  Justice  directed  the 
Secretary  to  proceed  with  the  reading  of  the  journal. 
After  the  reading  haa  progressed  for  some  minutes, 

Mr.  EDMUNDS  moved  that  the  further  reading  be 
di^en>:<^tl  with,  but 

Mr.  D.WIS  objected,  and  the  journal  was  read 
tfarougu. 


PROCEEDINGS  OF_SflJURDflY,  WAY  IB. 

Washington,  May  16 The  Senate  met  at  ll'SO  A. 

M.    The  calleries  were  full,  and  policemen  were  sta- 
tioned in  all  the  aisles. 

At  12  M.,  the  Chief  Justice  assumed  the  Chair,  and 
called  the  court  to  order.  In  the  meantime.  Mana- 
gers Stevens,  Bingham  and  Logan,  and  Mr.  Evarts,  of 
the  counsel  for  the  President,  had  entered  and  taken 
their  places.  Mr.  Conkling,  Mr.  Grimes  and  Mi. 
Howard  were  present,  making  a  full  Senate. 

The  following  is  the  vote  on  the  adoption  of  an  Ol- 
der, offered  by  Mr.  Williams,  to  take  the  vote  on  the 
eleventh  article,  first: — 

Yeas— Messrs.  Anthony,  Cameron,  Cattell,  Chandler 
Cole,  Ckmkling,  Connees,  Corbett,  Cragin,  Urakej« 
Edmunds,  Ferry,  I'YclinghuvBen.  Harlan,  Howard, 
Howe,  Morgan.  Morill  (.Me.),  Morrill  (Vt.),  Morton,  Nye, 
Patterson  (N.  H.),  I'omeroy,  Ramsey.  Sherman,  Sprague, 
Stewart,  Sinuncr,  Thayer,  Tipton,  Wade,  Williams,  Wil- 
son and  Yateii— 34. 

Nays  -Messrs.  Hayard,  Biickalcw,  Davis,  Dixon,  Doolifc- 
tie,  Fessenden,  Fowler,  Henderson,  Hendricks,  Johnson, 
McCreery,  Norton,  Patterson  (Tenu.),  lioss,  Saulshuiy, 
Trumbuil,  Van  Winkle,  Vickere  and  WiUey— 19. 

Senator  JOHNSON  inquired  whether  the  order  of 
Senator  Williams  was  debateable. 

The  Chief  Jimtice  replied  that  it  was  not. 

Senator  JOHNSON  said  he  would  like  to  ma&e  a 
remark  on  it. 

Senator  CONNESS  objected. 

The  question  was  then  put  on  taking  up  SenatDi 
Williams'  order  for  action,  and  it  was  decided.  Yeas, 
34 ;  nays,  19. 

Senator  Wade  voted  for  the  first  time,  and  voted  to 
the  affirmative.  Senator  Grimes  was  not  then  pre- 
sent. 

The  vote  was  then  taken  on  the  Eleventh  Article  Of 
impeachment,  and  resulted  as  foUowb:— 
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Anthony, 

Cftmerou, 

Cattell, 

Chandler, 

Cole. 

Conklinj, 

Conness, 

Corbett, 

Cragin. 

Drake, 

Edaiunds, 

Fei-ry, 


GUILTT. 

PrelinghuyBen, 

Harlan, 

Howard, 

Howe, 

Morgan, 

Mortou, 

Morrill  (M«.). 

Morrill  (Vt.) 

N  ve, 

P  itterson  (N.H.), 

Poraeroy, 

Kamsey, 

NOT   GOTI.TT, 

Grimes, 

Henderson, 

llendricke, 

Joliuson, 

M -Creery, 

Norton, 


Sherman, 

Spi-a-rue, 

Stewart, 

Sumner, 

Tliayer, 

Tioton, 

W.-uie, 

Williams, 

Willey, 

WilBon, 

■Jates. 


Bayard,  i  Grimes,  Patterson  (Tenn.) 

Bnckalew,  Henderson,  Roce, 

Davis,  Hendricke,  Saulfbnry, 

Dixon,  Joliuson,  Trum'nill, 

Doolittia,  M -Creery,  Vim  Winkle, 

Fessenden,  Norton,  Vickera, 

Fowler, 

The  vote  stood  35  for  conviction,  and  19  for  acquit- 
tal. So  Andrew  Johnson  waa  acquitted  on  that  ar- 
ticle. 

Immcditicly  on  the  declaration  of  not  Riiilty  on  the 
eleventh  ariirle,  Mr.  Williams  moved  au  adjournment 
toTuesiliy,  Sfih  inst. 
Mr.  HENUiilCKS  claimed  it  to  be  out  of  order. 
The  Chair  "o  decided. 

Mr.  DRAKE  appealed  from  the  decision  of  the 
Chair,  and  it  was  overruled.    Yeas,  34;  nays,  20. 

The  votes  of  the  Senators  were  waited  for  with  the 
utmost  anxiety,  tlioui^h  nothing  more  than  a  general 
motion  as  of  suspense  relieved,  was  m;ide  manifest 
when  the  vote  of"  a  doubtful  Senator  wis  given.  It 
was  noticed  that  Senator  Cameron  voled  ahead  of 
time.  The  Chief  Justice  had  not  concluded  ihe  formal 
Question  before  the  Senator's  vote  of  iruilty  was 
pronounced.  Senat(H"s  Fessenden,  Fowler,  Grimes, 
Boss,  Trumbull,  and  Van  Winkle,  among  the  Re- 
publican Senators,  voted  not  guilty.  Senator 
Wade,  when  his  name  was  called,  stood  up  unhesi- 
tatingly, and  voled  guilty. 

Before  the  result  of  the  vote  was  announced,  but 
Wben  it  w;is  known,  Mr.  WILLIAMS  rose  and  moved 
that  the  Sen.ire,  sittiui?  as  a  Court  of  Inipeachmeut, 
adjonrn  till  Tuesday,  May  26,  at  twelve  o'clock. 
Senator  JOHNSON  addressed  the  Chief  Justice. 
The  Chief  Ju-tiee  said  that  debate  waa  not  in  order. 
Senator  JOHNSON— Is  it  in  order  to  adjourn  the 
Senate  when  it  has  already  decided  on  one  of  the  arti- 
cles. 

The  Chief  Justice— The  precedents  are,  except  In 
one  case,  "the  case  of  Humphreys,"  that  the  an- 
nonncemeut  was  not  made  until  the  end  of  the  cause. 
The  Chair  will,  however,  take  the  direction  of  the 
Senate.  If  the  Senate  desire  the  announcement  to  be 
made  now,  it  will  be  made. 

Senator  SHEliMAN  — The  announcement  of  the 
vote  had  belter  be  made. 

Senator  DRAKE  I  submit,  as  a  question  of  order, 
that  a  motion  to  adjourn  is  pending,  and  that  that 
motion  takes  precedence  of  all  other  things. 

The  Chief  Justice— The  Senator  from  Missouri  is 
perlectly  rii;nt.  A  motion  to  adjourn  has  been  made, 
aad  that  mo  ion  lakes  precedence. 

Mr.  IIENDKICKS— The  motion  to  adjourn  cannot 
be  made  pending  a  vote,  and  the  vote  is  not  complete 
until  it  is  announced. 

Senator  CONKLINQ— A  motion  cannot  be  made 
■  pending  the  roll  call. 

Several  Senators:— Certainly  not;  let  the  vote  be  an- 
nounced, 

Senator  JOHNSON— I  ask  that  the  vote  be  an- 
mja'nced. 

The  Chief  Justice- The  vote  will  be  announced. 
ttJie  Clerk  will  read  the  roll. 

The  ridl  having  been  read  by  the  Clerk,  the  Chief 
ffOBtice  rose  and  announced  the  result  in  these 
words:— "On  this  article  there  are  35  Senators  who 
have  voted  guilty  and  19  Senators  who  have  voted 
not  guilty.  The' President  is,  therefore,  acquitted  on 
this  article.  _  ,  .  u 

So  manifestation  of  sentiment  was  made  on  either 
Bide  of  the  question.  Whatever  were  the  feelings 
of  Senators,  members  and  spectators,  they  were 
tlwrouirtilv  suiipressed. 

Senator  Williams' motion  to  adjourn  till  Tuesday, 
the26ih  inst..  was  then  taken  up. 

Senator  HENDRICKS  submitted  as  a  question  of 
order,  that  the  Senate  was  not  executing  an  order 
dreatiy  maae,  which  was  in  the  nature  and  had  the 


effect  of  the  prerioas  question;  and,  therefore,  the 
motion  to  adjourn  otherwise  than  simply  to  adjourn, 
was  not  in  order. 

Calls  of  "Qiieution!"  "Question!" 

The  Chief  Justice— The  motion  that  when  the 
Senate  adjourn  it  adjourn  to  meet  at  a  certain  date, 
cannot  now  be  entertained,  because  it  is  in  ijrocesa  of 
executing  an  order.  A  motion  to  aiijouru  to  a  certain 
day,  seems  to  the  Chair  to  come  under  the  same  rule, 
and  the  Chair  will,  therefore,  decide  the  motion  not 
in  order. 

Senator  CONNESS— From  that  decision  of  the  Chair 
I  atjpeal. 

The  Chief  Justice  put  the  question,  and  directed  the 
Clerk  to  read  the  order  adopted  to-day  on  motion  of 
Senator  Edmund*,  as  follows:— 

Ordered,  That  the  Senate  do  now  proceed  to  vote  on  tho 
articles,  aco^rdiug  to  the  rules  of  the  Semite. 

Senator  Howard  called  for  the  yeas  and  navs  on  the 
question  whether  the  decision  of  the  chair  should  be 
Fustained.  The  vote  was  taken  and  resulted,  yeas, 
24;  nays,  30,  as  follows:— 

Yeas — Messrs.  Anthony,  Bayard,  Buckalew,  Conkling, 
Davis,  Dixon,  Duolittle,  Ferry,  Fessenden,  Foxier,  (Iriinea, 
Henderson,  Hendricks,  Johnson,  McCreery.  Morgan,  Nor- 
ton, I'atterson  (Tenn.),  Sadnbury,  Sherman,  Trumbull, 
Ynn  Winkle,  Vickers  and  Willev— 24. 

Nays.— Messrs.  (Janierou,  Ciittell,  Chandler,  Ole,  Con- 
ness. (Jorbett,  Orasiu,  Drake,  Edmunds,  Frelinsliuysen, 
Harlan,  Howard,  Howe,  Morrill  (Me.).  .Morrill  \\'t.),  .Mor- 
ton, Nye,  I'attersou  (N.  U.),  Pomerov,  Kainsev.  Rosa. 
Sprague.  Stewart,  Suumer,  Thayer,  Tipton,  Wade,  WU- 
liams,  Wilson  and  Yates  -30. 

So  the  decision  of  the  Chief  Justice  was  reversed 
and  the  order  to  adjourn  over  was  ruled  to  be  in 
order. 

Mr.  HENDERSON  moved  to  amend  the  order  hy  . 
striking  out  the  words  "Tuesday,  the  26tti  inst.,"  and 
inserting  in  lieu  thereof  the  words  "Wednesday,  the 
first  day  of  July  next." 

The  amendment  was  rejected  by  the  following 
vote: — 

Yeas.— Messrs.  Raj-ard,  Buckalew,  Davis,  Dixon,  Doo. 
little,  Fessenden,  Fowler,  Grimes,  Henderson,  liejidricks, 
Johnson,  .McCreery,  Norton,  Patterson  {l"eun.\  Koss, 
Sanl-ibnry,  1  rujnbnll,  \'an  Winkle,  Vickers  and  Willev— 20. 

Nays.— Messrs.  Anthony,  (Jauierou,  Cattell,  (Handler, 
Cole,  Conkliug,  Conness.  Corbett,  Cragin,  Drake.  Ed- 
munds, Ferrv,  Freliu^linvsen,  Harlan,  llMuard,  Howe, 
Morjian,  Moihll  (Me.),  MMii-ill  (\t.),  .Morton.  N.\  o.  Patter- 
son  (N.  H.),  Ponier^y,  i;ain.-^e>,  Slu-rnnin,  SiTaiino,  Stew- 
art. Sumner,  Thayer,  Tipton,  Wade,  Williams,  Wilson 
and  Vate8-30. 

Mr.  MoCREERY  moved  to  amend  the  order  by 
making  it  read  "adjourn  without  day." 

The  question  was  taken,  and  the  amendment  was 
rejected.    Yeas,  6;  navs,  47,  as  follows: — 

Ykab.— Messrs.  Bayard,  Davis,  Dixon,  Doolittio,  Mc- 
Creery, and  \'ickers— S. 

Nays.— -Messrs.  Anthony,  Buckalew.  Cameron,  Cattell, 
Chandler,  Cole,  Conkling,  tjouiiess,  Corbett,  Cragin, 
Drake,  Ednninds,  I'\ri->,  Fesseiidni,  Fouler,  Freling- 
h  iv.-en.  Harlan,  Hendernon,  Hendricks.  Howard,  Howe, 
,loiiii-:un,  Moigaii,  .Morrill  (.Me.),  Morrill  ^\t.),  Morton, 
Nortiin,  Nye,  Piitcersou  (N.  11.),  Pattel•.^ou  (Tenn.),  I'ome- 
niy,  Kamsey,  Koss,  Saulsbury,  Sherman,  Spragiie,  Stewart, 
SuMiiicr,  Thaver,  Tipton.  Trumbull,  Van  Wmkle,  Wade, 
Williams,  Wilson,  and  Yates^?. 

Senator  BUCK.\LEW  moving  to  amend  tho  order 
by  providing  for  an  adjournment  till  Monday,  25th 
inst.  Rejected  without  a  division,  and  the  question 
recurred  on  the  order  as  originally  offered  by  Senator 
Williams,  to  adjourn  the  court  till  Tuesday,  tho  26tb 
lost. 

The  vote  was  taken,  and  resulted— yeas,  32;  nays, 
21,  as  follows:— 

Yf  VM.— Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Ciile,  Cnness.  Corh.tt,  (.Inigin,  Drake,  IMmniiiD,  Freliua. 
ImvH.u.  Harlan,  11  nvard,  Howo,  .Morrill  OU:),  .MorrlU 
(\t  )  M'lrtoM,  Nye.  Patterson  (N.  H.),  P.Muerov,  Kamsoy. 
I;..--,  ,>prai;iie,  Stevv.art.  Sumner,  'I'haver,  Tipton,  Van 
Winkle,  Wade,  WilliamB,  Wilson  and  Vutes— ;t3. 

N  ws-Messrs.  Havard,  Buckalew,  Cmkliug,  Davis, 
Dixon,  DcMilitlle.  Ferrv,  Fessenden,  Fowler,  Johnson, 
llen.lerNon,  HeiidricKs.  NicCroery,  .Morgan.  Norton,  PatWr- 
seii  ( I'onn.),  Saulabury,  Sherman.  Trumbull,  Vickers  and 
Wiiley-:;l. 

Tho  Chief  Justice  announced  tho  result,  and  said:— 
"So  the  Senate,  sitting  as  a  Court  of  Impeachment, 
stands  adjourned  till  the  '20th  inst.,  at  twelve  o'clock." 

The  Chief  Justice  then  left  the  chair,  and  tho  mem- 
bers of  the  House  retired  to  their  own  chamber. 

The  spectators  who  bad  tilled  every  seat  and  stand* 
ing  t>lace  In  the  naileries  immediately  began  to  poor 
out  into  halls  and  corridors,  and  the  curtain  fell  on 
the  national  drama  of  impeachment. 

The  closing  scene  was  not  marked  by  the  slightOBt 
I  breach  of  decuriuu  or  of  good  order. 
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CHARLES  DICKENS'  WORKS, 

PEOPl^E'S  DUODECIMO  EDITION. 

Beduced  in  Price  from  Si-50  to  Sl-SO  a  volnme. 

TTiis  edition  i$  printed  on  fine  paper,  from  large,  clear 

tffpe,  leaded.  Long  Primer  in  size,  that  all  can  read,  and 

each  book  is  complete  in  one  large  volume. 

Our  Mutual  Friend,  -    1  50 

Pickwick  Papers,       -    1  50 

Nicholas  Nickleby,   -    1  50 

Great  Expectations,-    150 

Lamplighter'e  Story,    1  50 

David  Copperfield,   -    1  50 

Oliver  Twist,     -       -    1  50 

Bleak  Houen      -       -    1  50 
'»A  Tale  of  Two  Cities,  1  50 

Price  of  a  set,  in  Black  Cloth,  18  volumes, 
Price  of  H  set,  in  Full  Sheep,  Library  ntyle, 
Priceof  a  set.in  Half  Calf,  sprinkled  edires 
Price  of  »  set,  in  Half  Calf,  marbled  edges. 
Price  of  a  set,  in  H^lf  Calf,  antique 


Little  Dorrit,  -  •  1  50 
Dombey  and  Son,  -  1  50 
Christmas  Stories.  -  1  50 
Sketches  by  "  Boi"-  1  50 
Barnaby  Rud?e,  -  1  50 
Martin  Cliuzzlewit,  .  1  50 
Old  CuriOBitj  Shop,-  1  50 
Message  from  the  Sea,  1  50 
Dickens'  New  Storie*,  1  50 
S27  00 


36  00 
45  00 

50  no 

£5  00 
Price  of  a  set,  in  Half  Calf,  full  gilt  backs,  etc.  65  00 

HiliUSTRATED  DUODECIMO  EDITION 

Reduced  in  Price  from  §2.00  to  51-50  a  volume, 
nit  edition  is  printed  on  the  finest  paper,  from  target 
^lear  type,  leaded.  Long  Primer  in  size  thai  all  can 
read,  and  each  book  is  complete  in  two  volwnrs.  the  whole 
containing  near  Six  Hundred  full  page  Illustrations, 
printed  on  tinted  paper,  from  designs  by  Cr^lik■shank, 
Phix,  Browne,  itaclise,  McLenan,  and  other  artists. 
Our  Mutual  Friend,-  3  00  I  Bleak  House,  - 
Pickwick  Papers,  -  3  00  Sketches  by  "  Bor  " - 
Tale  of  Two  Cities,  -    3  00  I  Barnaby  Rudee, 


Nicholas  Xickleby, 
David  Copperfield, 
Oliver  Twist,     - 
Christmas  Stories, 


3  or) 


8  00 


Martin  Chuzzlewit,  • 
Old  Curiosity  Shop, 
Little  Dorrit,     - 
Dombey  and  Son. 


3  00 
3  00 
3  no 
3  no 

3  00 
3  00 
3  00 


The  following  are   each   complete  in  one  volume,    and 

are  reduced  in  Price  from  S2.50  to  SI. 50  a  volume. 
Great  Expectations,-  1  50  I  Dickens'  New  Stories,  1  50 
l»amplighter's  Story,  1  50  |  Message  from  the  Sea,  1  50 
Price  of  a  set  in  32  volumes,  bound  in  cloth,-  S^^  0" 
Priceof  a  set  in  Full  Sheep.  Library  style,  -  64  00 
Priceof  a  set  in  Half  Calf,  antique,  -  -  96  00 
Price  of  a  set  in  Half  Calf,  fall  gilt  backs ,  etc.    98  00 

Ilil^USTRATED  OCTAVO  EDITION. 

Reduced  iu  Price  from  S2.50  to  S2.00  a  volume. 

This  edition  is  printed  from  large  type,  double  column, 

octavo  page,  each  book  being  complete  in  one  volume,  the 

whole  containing  near  Six  Hundrtd  [Itustrations.by  Cruik- 

ihank.  Phiz,  Browne,  ifaclise,  and  other  eminent  artists. 

Our  Mutual  Friend,  •    2  OO  I  David  Copperfield,   -    2  00 

Pickwick  Papers,      -     2  no    Barnaby  Rudffe         -    2  00 

Nicholas  Nickleby,  -    2  00  |  Martin  Chuzzlewit,-    2  00 

Great  Expectations,  -    2  00  I  Old  Curioaitv  Shop,  -    2  00 

Iiampliijhter's  Story,    2  00  I  Christmas  Stories,     -    2  00 

Oliver  Twist,        -     -    2  00  I  Dickens'  New  Stories,  2  00 

Bleak  House,        -     -    2  00  |  A  Tale  of  Two  Cities,    2  00 

Ijlttle  Dorrit,        -     -    2  00  j  American  Notes  and 

Dombey  and  Son,     -    2  no       Pic-Nic  Papers,     -    2  00 

Sketches  by  ■' Boz"-    2  00  | 

Price  of  a  set,  in  Black  Cloth,  in  18  volumes,   8^'^  "0 

Price  ofa  set,  in  Full  Sheep.  Library  style,-       45  00 

Priceofaset  in  Half  Ciilf.  sprinkled  edees,-       55  00 

Priceof  a  set,  in  Hiilf  Calf,  marbled  edges,   -      62  00 

Priceofaset,  in  Half  Calf,  antique,       -        -       70  00 

Price  ofa  set,  in  Half  Calf,  full  gilt  backs,  etc.   70  00 

THE  "NEW  NATION AI-  EDITION." 

This  Is  the  cheapest  complete  edition  of  the  works  of 

Charles  Dickens,  "  Boz,"  published  in  the  world,  all  his 

writings  being  in  seven  large  octavo  volumes,  on  the  finest 

ef  white  paper,  and  bound  in  the  strongest  manner. 

Price  of  a  set,  in  Black  Cloth,  in  seven  volumes, .520.00 

u        •<        '•        Full  Sheep,  Library  style 25  00 

M        "        •'        HalfCalf,antique 30.00 

M       ••       <•       UalfCalf,full  gilt  backs,  etc,...  30.00 

BUFF   PAPER   COVER   EDITION. 

Each  book  being  complete  in  one  large  octavo  volume. 


Our  Mutual  Friend, 
Great  Expectations, - 
Eamplighter's  Story, 
David  Copperfield,     - 
Dombey  and  Son,       • 
Nicholas  Nickleby,  • 
Pickwick  Papers, 
Christmas  Stor!es,     • 
Martin  Chuzzlewit,  - 
Barnaby  Kudse, 
Dickens'  New  Stories, 
Bleak  House,     - 
Old  Curiosity  Shop,  - 
lM«pt>  Orimaldl, 


7« 


1  00  I  Oliver  Twist, 
75     American  Notes,        • 
"-     Little  Dorrit,      - 

Tale  of  Two  Clflci,  - 
New  Years'  Stories,  - 
Dickens'  Short  Stories, 
Message  troin  the  Sea, 
Holiday  Stories. - 
Sketches  by  "  Bor,"- 
Pic  NIc  Papers,  -  - 
..     Somebody's  Lugeaije,        25 

75  I  Tom  Tiddler's  Ground,    25 

76  1  The  Haunted  House.        25 
75  I  American  Notes,  cheap,  36 


75 


75 


75 


CHARLES  DICKEN'S  WORKS. 

GREEN  CLOTH  EDITION. 

Each  novel  of  this  edition  will  be  complete  In  <m' 
octavo  volume,  illustriited,  and  bound  in  Green  Moroco* 
Cloth,  at  51  25  a  volume. or  in  Orcen  Paper  cover,  sewed* 
at  5100  each.  "Our  .Mutual  Friend,"  "David  Copper, 
field."  "Great  Exrectations,"  "  Tale  of  Two  Cities," 
"  Bleak  House,"  and  •'  Little  Dorrit,"  are  now  ready, 

MRS.  ANN  S.  STEPHENS'  WORKS. 


Disputed  Birthrieht.  1  .50 
The  Soldier's  Orphans,  1  50 
Silent  Struggles  -    1  50 

The  Wile's  Secret,  -  1  50 
The  Rejected  Wife,  -    1  50 


Mary  Derwent,  -        -  1  50 

Fashion  and  Famine,  1  50 

The  Old   Homestead,  1  i* 

The  Heiress,      -       -  1  6« 

The  Gold  Brick,        -  I  M 


Above  are  la  paper  cover,  or  In  cloth  at  52.00  each. 

MRS.  SOUTHWORTH'S  WORKS. 

The  Widow's  Son,  -  1  .W  i  The  Lost  Heiress,  -  1  50 
Bride  of  Llewellvn,  -  1  50  The  Two  Sisters.  -  1  5» 
The  Fortune  Seeker,  1  50  |  The  T'  ree  Beauties,  1  50 
Allworth  Abbey,  -  l.WIVivlai  Socret  Power,  150 
The  Bridal  Eve,  -  1  50  I  The  Missing  Tlride,  -  1  60 
The  Fatal  Marriage,  1  .10  j  Wife's  Victory,  -  -  1  60 
Love's  Labor  Won,  •  1  .W  I  Tr.a  Mother-ln-Law,  1  60 
Deserted  Wife,  -  .  1  50  |  Retribution,  -  -  1  5P 
The  Gipsy  s Prophecy,  1  50  India;  of  Pearl  River,  1  ,50 
Haunted  Homestead,  1  50  j  Curse  of  Clifton,  -  1  SO 
Ladv  of  the  Isle.       -    1  50  |  Di»carded  Daiitrh'er,      160 

Above  are  iu  paper  cover,  or  in  cloth,  at  ,52  OOcRch. 
Hickory  Hall,       •       -     50  |  Broken  Engagemeut,  -     25 

CAROLINE  LEE  HENTZ'S  WORKS. 

The  Lost  Daughter,  -  1  50  I  Rcna  ;  or  Snow-bird,  1  /,0 
The  I'lanter's  North-  Marcus  Warl and,        -    1  50 

ern  Bride,     -  -    1  60  |  Love  after  Marriage,    160 


Linda.    Young  Pilot  of 

Belle  Creole,  -  1  50  | 
Robert  Graham,  -  1  50  I 
Courtship  eft  Marriage,  1  50 
Ernest  Linwood.        -    1  50 


Eollne, 
The  Banished  Son,  - 
He'eii  and  Arthur,  - 
Plantei's  Dauchtcr, - 
Forsaken  Dauehter, . 


1  60 
1  60 
1  60 
1  60 
15d 


Above  are  In  paper  cover,  orln  cloth,  at  52.00  each. 

FREDRIKA  BREMER'S  WORKS. 

Father  ai.d  Daushter,  150  1  The  Neighbors,  -  -  1  S% 
The  Four  Sisters,       -    1  50  |   The  Home,         -        -    1  50 

Above  are  In  paper  cover,  or  In  cloth,  at  ,52.00  each. 
Life  In  the  Old  Worid.    In  2  vols.,  cloth,  price  ,54,00. 

JAMES  A.  MAITLAND'S  WORKS. 

The  Old  Patroon;  or  the  Groat  Van  Broek  Property,  1  SO 
The  Watchman,  -  1  50  |  Diarvof  an  Old  Doctor  1  60 
The  Wanderer,  -  -  1  50  Sartaroe,  -  -  -  1  60 
The  Lawyer's  Story  1  50  |  The  Three  Cousins,  -  L  5» 
Above  are  in  paper  cover,  or  In  cloth  at  5200  each. 

BEST  COOK  BOOKS  PUBLISHED. 

Every  housekeeper  should  possess  at  least  one  of  thera, 
as  thcv  would  save  the  price  of  it  in  a  week's  cooking. 
Miss  Leslie's  New  Cookery  Book,  .  .  .  -  S  00 
Mrs.  Goodfellow's  Cookery  as  it  Should  Be,  -8  00 

The  National  Cook   Book,  -        -        -        .        -    S  00 

Petersons'  New  Cook  Book,  .  .  •  .  .  a  00 
Widdifleld's  New  Cook  Book,  .  .  .  .  .  2  00 
Mrs.  Hale's  New  Cook  Book,  -  -  .  ■  •  1  00 
Miss  Leslie's  New  Receipts  for  Cooking,  -  -  -  2  00 
Mrs.  Hale's  Receipts  for  the  Million.  -  -  -  S  00 
The  Family  Save  All.  By  Author  National  Cook,  8  00 
Francatelli's  Celctinited  ?ook    Book.    The  Modern 

Cook,  with  62  illustrations, 600  large  octavopagcs,    5  00 

DOESTICKS'  WORKS. 

Docstlcks' Letters,    -1501   The  Elephant  Club.  -    150 
Plu-RI-Bus-Tnli,        -    1  50  |   Witches  of  New  York,  1  6» 
Above  are  in  paper  cover,  or  In  cloth  at  5200  each. 

HENRY  MORFORD'S  NOVELS. 

Bhouldcr-Straps,        -    1  sn  |  Day,  of  Shoddy,         -IS* 
The  Coward,       -        -    1  50  | 
Above  are  In  paper  cover,  orln  cloth  at  52.00  each. 


CHARLES  LEVER'S  WORKS. 


r< 


Charles  O'.Malley,  •  75  ]  Arthur  O'Leary, 
Harrv  Lorrequer,  -  75  Con  Creean.  -  •  /a 
Jai-k'llinton,  -  •  75  I  Davenport  Dunn,  .  76 
Tom  Burke  of  Ours,  .  75  I  Horace  Templelon,  •  76 
Knight  of  Owynne,    -        75  1  Kate  O'Donofhue,      .        76 

Above  are  in  paper  cover,  or  in  cloth,  at  ,«9.on  each. 

We  also  publlsli  a  Military  Edition  of  Lever's  NnveU, 
with  Illuminated  covers  In  colors,  price  75  cents  each. 
Ten  Thousand  a  Year,  I  The  Diary  of  a  Medical 

paper,  51  50 1  cloth,    8  00  |      Student.   -        -        .       T5 

HARRY  COCKTON'S  WORKS. 

Bvlvestcr  Sound.  -     -        75  |  The  Sisters.  -       -        -        75 

Valentine    Vox,         -        75     The  Steward,       -        .        M 

do.         do  .cloth,    8  00  I  Percy  Effingham,       •       M 


•S' Copies  of  any  of  the  above  Works  will  be  sent  by  Mail,  free  of  Postage,  to  any  part  of  the  United 
States,  on  receipt  of  the  retail  price,  by  T.  B.  Peterson  ft  Brothers,  Philadelphia,  P*. 


T.B.  PETERSON  & 


BOOKS  BY  BEST  ATJTHORS. 

TKe  following  books  are  all  issued  in  one  volume,  In 
paper  cover,  at  S1.50  eacn,  or  bound  in  cloth  »t  S2.00each 
Gemma.    By  Trollope.    A  charming  story. 
Harem  Life  in  Esrypt  and  Constantinople. 
Col  Forney's  Letters  from  Eurooe.vrith  Portrait*  Index. 
The  Rector's  Wife;  or.  Valley  ot  a  Hundred  Fires. 
The  Rich   Husband.    By  author  of -George  Geith. 
VVoodburn   Grange.    A  Novel.    By  Wiliam  Howitt. 
Country  Quarters.    By  the  Countess  of  Bles=ington. 
The  Quaker  Soldier.     By  Col.  J.  Richter  Jones. 


Rose  DouclHS.    A  companion  to  "  Self  Sacrifice. 
The  Pride  of  Life.     By  Lady  Jane  Scott. 
The  Lost  Beauty.    By  a  Lady  of  the  Spanish  Court. 
Sarato-a.    An  Indian  Tale  of  Frontier  Lifeinl.s7. 
Married  at  Last.    A  Love  Story.    By  Annie  Thomae. 
A  Woman's  Thonehts  about  Women.     By  Miss  Mulock. 
Out  of  the  Depths.    The  Story  of  a  "  Woman's  Lite. 
The  Man  of  the  World.    By  William  Xorth. 
The  Queen's  Favorite;  or,  the  Price  of  a  Crown. 
Self  Love;  or,  Tne  Afternoon  of  Sinele  Life. 
False  Pride;  or,  Two  Ways  to  Matrimony. 
The  Coquette;  or,  .-fe  and  Letters  of  Eliza  Wharton. 
Cora  Belmont;  or,  the  Sincere  Lover.    A  Love  Story. 
The  Lover's  Trials.     By  Mrs.  Ilenison. 
High  Life  in  Washineton.    By  Mrs.  N.  P.  Lasselle. 
The  Beautiful  Widow.    By  Mrs.  Percy  B.  Shelley. 
Love  and  .Money.  BvJ. B.Jones:  authorof  Rival  BellM. 
The  Matchmaker.     By  Beatrice  Reynolds. 
The  Brother's  Secret.    By  William  Godwin. 
Flirtations  in  Fashionable  Life.     By  Catharine  Sinclair. 
TheLostLove.     By  author  of  "  J"hn  Drayton." 
The  Roman  Traitor.    By  Uenry  William  Uerbert. 
Bohemians  of  Loudon.     By  E    M.  Whitty.       ,  „   ^ 
The  Rival  Belles;  or,  Lifem  Washington.  ByJ.B.Jonet. 
The  Devoted  Bride.    By  St.  George  Tucker. 
lyove  ana  Duty.    By  Mrs   Huhbach. 
Woman  in  Black.    Bt  author  of  "  Man  In  Grey. 
The  Ladies'  Guide  to  Needlework  and  Embroidery. 
The  Ladies'  Guide  to  True  Politeuess.     By  Miss  LesUe. 
Harris's  Wild  Sports  and  Adventures  in  Africa. 
Jtdge  Ilaliburton's  Yankee  Stories.     Illustrated. 
Courtship  and  .Matrimony.     By  Robert  .Morris. 
Hleh  Lite  in  New  York.    By  Jonathan  Slick. 
The  Jealous  Husbaod.    By  Annette  Marie  .MaiUard. 
The  Refugee.     By  Herman  Melville,  author  of"  Omoo." 
liife.   Speeches  and   Martyrdom    of   Abraham   Lincoln. 
Tile  Belle  of  Washington.    By  Mrs.  N.  P.  Lasselle. 
Sam  Slick  the  Clockmaker.    By  Sam  Slick. 
Mijor  Joiie-i'  Courtship  and  Travels.    Illustrated. 
T)ie  Life,  Writings,  and  Beauties  of  Fanny  Fern. 
Life  and  Lectures  of  Lola  ilontez,  with  her  portrait. 
V'lld  Southern  Seeues.    By  author  Wild  Western  Scenes. 
The  Humors  of  Falconbridee.   By  J   F.Kelly.  Illustrated. 
Carrer  Lvle  ;  or,  the  Autobioijraphy  of  an  Actress. 
Bimou  Siigss   Adventures  aud  Tratels.    Illustrated. 
Major  Thorpe's  Scenes  in  Arkantaw.    Illustrated. 
jPlncy  Wood's  Tavern-  or.  Sam  Slick  In  Texas. 
Svilfred  Montrcasor;  or   High  Lite  in  New  York. 
llKiern  Ciiivalry.     By  H.  H.  Breckenridge. 
Tlie  Big  Bear's  Adventures  and  Travels.    Illustrattd. 
Wemoirs  of  Vidocq.     Ilis  Life  and  Adventures. 
\;'<«1,  Coal  Oil,  and  other  Minerals.   By  Eli  Bowen, 
'J'lle  Cabio  and  Parlor.     By  J.  Thornton  Randolph. 
Iiiidy  Maud:  or.  the  Wonder  of  Kingswood  Chase. 
Jealousy.     By   George    Sand,   author   of   "  Consuelo." 
1  idiana.    A  Love  Story.     By  George   Sand, 
llie  Crossed  Path:  or  Basil.    By  Wllkie  ColUni. 
The    Little    Beauty.     A   Love   Story.    By    Mrs.  Grey. 
The  Dead  Secret.    Kv  Wilkie  Collins,  author  of  "  Basil." 
Lizzie  Glenn  ;  or  Trials  of  a  Seamstress.  By  T.  S.  Arthur. 
The  Earl's  Secret      A  Love  Story.     By  Miss  Pardee. 
Cousin  Harry    Bv  Mrs.  Grey,  author  "  Gambler's  Wife." 
Lord  Montagu's  tase.    A  Novel.    By  G.  P.  R.  Jamea. 
Bix  Niphts  with  the  Washingtonians.    By  T.  S.  Arthur. 
Harry  Coverdale's  Courtship  and  .Marriage.    Illustrated. 
The   Adopted   Heir.    A   Love   Story.     By  Miss  Pardoe. 
Lorrimer  Littlegood.    By  author  of  "  Frank  Fairlegh." 
Secession,  Coercion,  and  Civil  War.     By  J.  B.  Jones. 
The  Wauderin,;  Jew.     By  Eugene  Sue.    Illustrated. 
Mysteries  of  Paris ;  and  its  Sequel.    By  Eugene  Sue. 
Msirtin,  the  Foundling.     By  Eugene  Sue. 
Ten  Thousand  A  Year.     By  Samuel  C.  Warren. 
Count  of  Monte  Christo.     By  Alexander  Dumas. 
Camille ;  or  the  Fate  of  a  Coquette.     By  Alex.  Dumai. 
Hose  Forster.    By  George  W.  .M.  Reynolds. 
Washington  and  his  Generals;   or  the  Legend!  of  thS 

American  Revolution.     By  George  Lippard. 
The  Quaker  City  i  or  Monks  of  Monk  Hall.  By  Ltppatd. 
Blanche  of  Brandywlne.    By  George  Lippard. 
Paul  Ardenheim;  the  Monk  of  Wissahickon.  By  Lippard. 
The  above  books  are  all  issued  in  one  volume,  In  paper 

cover,  at  gl.iO  each,  or  bound  In  cloth,  at  S2.00  each. 
Weal's  Charcoal  Sketches.  Complete.  Cloth,  -  2  50 
The  Story  of  Elizabeth.  By  Miss  Thackeray,  1  00,  cl.  150 
Ladies  Work  Table  Book,  plates,  cloth,  gilt.  .  -160 
The  I  aws  and  Practice  of  Game  of  Euchre,  cloth,    1  00 

GREEN'S  WORKS  ON  GAMBLING. 

Gambling  Exposed,  -    150  1   The  Reformed  liumblerl  50 
The  Gambler's  Life,-    1  50  |   Secret  Ifand  Brotbars,  1  £0 
'AjMve  are  In  paper  cover,  or  In  cloth  at  S~  UUeach. 

D'ISRAELI'S  WORKS. 

Henrietta  Temple,    •       £0 1  Young  Duke,  -  •SO 

Vl-rHn  Grey,   •  7S    MIrlara  Alroy,  .        «0 

y4B«ti».  •  M  J  Contailna  Fleming,  •       M 


G.  W.  M.  REYNOLDS'  WORKS. 


Court  of  London,       -100 

Kose  Foster,        -        -  1  50 

Caroline    Brunswick,  1  00 

Venetla  Trelawney,  •  1  00 

Lord  Saxondale,         -  1  00 

Count  Chrisfoval,      .  1  00 

Bosa  Lambert,    -        -  1  00 

Above  are  in  paper  cover. 

The  Opera  Dancer,    -  75 

Child  of  Waterloo,     -  75 

Robert  Bruce,     -        .  75 

The  GIpsey  Chief,  -  76 
Mary    Stuart,   Queen 

of  Scots,  -  -  -  75 
Wallace.  Hero  Scotland  1  00 

Isabella  Vincent,        -  75 

Vivian  Bertram,         -  75 

Countess  of  Lascelles,  75 

Duke  of  Marchmont,  75 

The  Soldier's  Wife,   -  75 

May  Middleton,-       -  76 

Massacre  of  Glencoe,  75 


Mary  Price, 
Eustace  Quentin, 
Joseph  Wilmot,  -       • 
Banker's  Daughter,   • 
Kenneth,     - 
The  Rye-House  Plot, 
The  Necromancer,     - 
or  in  cloth,  at  ,$2.00  each. 
Queen  Joanna,  or  the 
Court  of  Naples,     - 
Loves  of  the  Harem,- 
Ellen  Percy,        -       • 
Agnes  Evelyn,    -        • 
Pickwick  Abroad,      • 
Parricide,    -        .        • 
Life  in  Paris, 
Countess  and  the  Page, 
Edgar  Montrose, 
Discarded  Queen, 
The  Ruined  Gamester, 
Clprina,  or  Secrets  ot 
a  Picture  Gallery,  - 


I  00 
1  00 

ll» 
1  ob 

1  00 
1  00 
1  00 


LANGUAGES  WITHOUT  MASTEE. 

PRICE    FORTY   CEITTS  EACB. 
French  Without  a  Master.    In  Six  Easy  Lessone. 
German  Without  a  Master.    In  Six  Easy  Lesson*. 
Spanish  Without  a  Master.    In  Four  Easy  Lesson*. 
Italian  Without  a  Master.    In  Five  Easy  Lesson*. 
Latin  Without  a  Master.     In  Six  Easy  Lessons. 

Any  one  or  all  of  the  above  five  Languages  can  Iw 
learned  by  any  one  without  a  teacher,  with  the  aid  of 
these  books,  by  A.  H.  Monteith.  The  five  books  are  also 
bound  In  one  large  volume,  In  cloth.    Price  Two  Dollar*. 

MRS.  HENRY  WOOD'S  BOOKS. 

Elster's  Folly,   -        -    1  50  I  Shadow  of  Ashlydyat,   150 
St.   Martin's    Eve,         1  50     Verner's  Pride.  -150 

Lord  Oakhurn'sDaugh-        (  Oswald  Cray,  -       -       150 

ters;  or  Earl's  Heirs, 1  50  Mildred  Arkell,-  -  1  40 
The   Castle's    He'r;or,  Squire  Trevlyn's  Heir; 

Lady  Adelaide's  Oath, 1  SO  I      or  Trevlyn's  Hold,      ISO 

Above  are  each  in  paper  cover,  or  in  cloth  at  ,$2.00 eacb. 
The  Channings,  -        -    1  00 1  Aurora  Floyd,  -        78 

Above  are  each  In  paper  cover,  or  in  cloth,  at  51-50  each> 
The  Mystery,     -       -        76  |  A  Life's  Secret,         -        00 

Above  are  alio  bound  in  cloth.    Price  fil  00  each. 
Bed  Court  Farm,        -       75  |  The  Runaway  Match,       SO 
The  Lost  Bank  Note,        75  |  Better  for  Worse,       •       75 
^  50    Foggy  Night  at  Offord,     2J 

50  I  The  Lawyer's  Secret,       25 
SO  I  William  Allair,  .        23 


The  Lost  Win, 
Orville  College 
The  Haunted  Tower, 


A  Light  and  a  Dark  Christma*, 


WILKIE  COLLINS'  BEST  WORKS, 

The  Crossed  Path,  -  1  50  |  The  Dead  Secret,  !2mo.,  1  50 
Above  are  each  in  paper  cover,  or  in  cloth,  at  ^2.00  each. 
Sights  A-Foot,  .  .  50 
The  Stolen  Mask,  -  23 
The  Yellow  Mask,  •  33 
Sister  Rose,  -  •  23 
I  Mad  Monkton,  ■       .        M 


Hide  and  Seek,  -  -  75 
After  Dark,  -  -  75 
The  Dead  Secret,  8vo.,     75 

Above  in  cloth  SI  each. 
The  Queen's  Revenge,      76 

EMERSON  BENNETT'S  WORKS. 

The  Border  Hover,     -    1  50  I  Bride  oi  WildernesB,      1  50 

Clara  Moreland,  -    1  60  |  Ellen  Norbury,  -       -150 

Viola;  or  Adventure*  I  Forged  Will,       -        -     1  50 

In  Far  South-West,     1  60  \  Kate  Clarendon,         -    1  50 

Above  are  in  paper  cover,  or  in  cloth,  at  S2.00  each. 

Heiress  of  Bellefonte,  I  Pioneer's  Daughter  and 

and  Walde-Warren,     75  |      Unknown  Countess,        78 

C.  J.  PETERSON'S  WORKS. 

Old'Stone  Mansion,  -    1  50  |    Kate  Aylesford,-        -    180 

Above  are  In  paper  cover  ;  or  in  cloth,  at  52.00  each. 
Cruising  in  Last  War,       75  I   Grace  Dudley ;  or  Ar- 
Valley  Farm,     -       -       26  [      nold  at  Saratoga,    •       80 

DOW'S  PATENT  SERMONS. 

Dow's  Patent  Sermons,  I  Dow's  Patent  Sermon*, 

Ist  Series,  1,00  cloth,  1  50        3d  Series,  1.00,  cloth,  1  81 

Dow's  Patent  Sermons,  i  Dow's  Patent  Sermon*, 

2d  Series,  1.00,  cloth,  1  50  |     4th  series,  1.00, cloth,  1  <• 

THE  SHAKSPEARE  NOVELS 

Touthof  Shakspeare,    lOOIShakspeare  and  hi* 
The  Secret  Passion,        1  00  |      Friends,   -        -        .10* 
The  three  above  books  are  also  bound  in  1  vol. for  S4.00. 

EIDDELL'S  MODEL  ARCHITECT. 

Architectural  Designs  of  Model  Country  Residence*. 
By  John  Riddell,  Practical  Architect.  Illustrated  with 
Twenty-two  Full  Page  Front  Elevations,  colored,  with 
Forty-four  Plates  of  Ground  Plans,  Including  the  Flra* 
and  Second  Stories,  with  plans  of  the  stories,  full  speci&- 
cations  of  all  the  articles  used,  and  estimate  of  price. 
Great  attention  is  given  to  the  Internal  arrangement*,  tn 
regard  to  the  stairs,  store-rooms,  water-closets,  batik, 
rooms,  and  closets;  also  to  heat,  light,  and  ventilation. 
Prepared  expressly  for  persons  who  contemplate  building 
and  for  Artizans'throughout  the  United  States.  It  1* 
published  In  one  large  Royal  Folio  volume,  measuring 
eighteen  by  fifteen  Inches  In  slie,  and  when  opened  being 
three  feet,  and  the  whole  bound  In  one  volume.  In  th* 
moat  *ubBUntlal  manner.    Frict  Fiaeen  Dollar*  a  Copy^ 


T.  B.  PETERSON  &  BROTHERS'  PUBLICATIONS^ 


ALEXANDER  DUMAS'  WORKS. 


Count  of  Monte  Cristo,  1  50 
The  Irou  Mask,  -  -  1  00 
Z<oui>e  La  Valliere,  -  1  00 
AdventuresofMarquii,!  00 
Diana  of  Meridor,  -  1  00 
The  Three  Guardsmen,  75 
Twenty  Yeare  After,  -  75 
Bragelonne,  -  -  75 
Camille,  -  -  -  1  50 
Above  are  in  paper  cover, 
The  Fallen  Angel,  -  75 
Kdmond  Dantes,  .  75 
Fellnade  Chambure,  75 
The  Honors  of  Parii,  75 
Sketches  in  France,  -  75 
Isabel  of  Bavaria,  -  75 
TUeCorsIcan  Brother!,  60 


Memoirs  of  a  Physician,  1  00 
Queen's  Necklace,  -  1  00 
Six  Years  Later,  •  1  00 
Countess  of  Charny,.  1  00 
Andrce  de  Taverney,  1  00 
Forty-live  Guardsmen,  75 
The  Iron  Hand,  -        75 

The  Chevalier,  -    1  00 

The  Conscript,  -     1  50 

or  in  cloth,  at  ,52.00  each. 

I  Man  with  Five  Wivea,  75 
Twin  liieuteuants,  -  75 
Annette,  l.aU-  >f  Pearls,  50 
]  Mohicans  of  Paris,  -  40 
I  Georce  ;  or  the  Planter 
I  of  the  Isle  of  France,  M 
I  Buried  Alive,        -        •    Si 


GEORGE  SAND'S  WORKS. 


Consneio, 
Countess  of  Rudolstadt,  75 
First  and  True  Love,  75 
The  Corsair, 


Jealousy,  1  vol.,  paper,  1  50 
or  in  1  vol.,  cloth,  -    2  00 

Indiana,!  vol.,  paper,  1  50 
or  in  1  vol.,  cloth    -    2  00 


Fanchon.  the  Cricket,  fil.OO  in  paper,  or  in  cloth,      gl  50 
Consuelo  and  Countess  of  Rudolstadt,  1  vol  ,  cloth,  S2  00 

FRANK  FAIRLEGH  'S  WORKS. 

Frank  Fairlegh, .        -        75  I  Fortunes      of     Harry 
Ii«wie  Arundel,-       -        75  |      Racket  Scapegrace,         75 

Fine  editions  of  above  are  issued  in  cloth,  at  ,S2  00  each. 
Harry  Coverdale's  Court-      |  Lorrinier  Littlegood,-    150 

ship,  SL50, or  cloth,    2  00  |      or  in  cloth,  -    3  00 

CAPT.  MARRYATT'S  WORKS. 

Jacob  Faithful,  -        -        50 1  Newton  Foster,  -  50 

JaphetSearcli  of  Father,  50     King's  Own, 


Phantom  Ship,    - 
Midshipman  Easy,     • 
Pacha  of  Many  'Talei, 
Naval  Olficer, 
Suarleyow,  -       •       . 


60  I  Pirate  &  Three  Cuttera, 
60  I  Peter  Simple, 
60  I  Percival  Keene,  -       • 
50     Poor  Jack,  ... 
60  I  Sea  King,    ... 


GUSTAVE  AIMARD'S  WORKS. 


The  Rebel  Chief, 
The  Smuggler  Chief, 
The  Border  Rifles,  . 
The  Prairie  Flower,  . 
The  Indian  Scout,  . 
The  Trail  Hunter,     . 


75  r  The  Indian  Chief, 

75  The  Red  Track, 

76  I  Pirates  of  the  Prairies, 
75  I  Trapper's  Daughter,  . 
75  I  The  Tiger  Slayer,  . 
75  I  The  Gold  Seekers,    . 


LIVES  OF  HIGHWAYMEN. 


lilfeof  John  A.Murrel,  50 
Iilfe  of  Monroe  Edwards,  50 

Life  of  Helen  Jewett,  50 

Lifeof  Jack  Rann,     .  60 

Life  of  Dick  Turpin,  60 

Mysteries  New  Orleans,  60 

KitClavton,.     .       -  60 

ti*t  Blake,          .        .  60 

Bni  Uorton,         .       .  60 

Galloping  Gus,   .        .  60 

Uiaryol  a  Pawnbroker,  60 

Life  of  Svbil  Grey,  60 

Life  of  Grace  O'Malley,  50 

Life  of  Jack  Sheppard,  50 

Life  of  Davy  Crockett,  60 

Tom  Waters,       -        -  60 

Obi,  or  .■)  Fingered  Jack,  50 
Desperadoes  New  World,  50 

Life  of  Jdeury  Thomas,  25 

Life  of  Arthur  Spring,  25 

Life  of  Jack  Ketch,    .  25 

Ninon  De  L'Enclos,  -  25 

Lives  of  the  Felons,  •  25 


Life  of  Joseph  T.  Hare,  60 
The  Robber's  Wife,  -  50 
Ned  Hastings,  -         50 

Eveleeu  Wilson,  •        60 

Silver  and  Pewter,  -  50 
Sweeney  Todd,  -  •  60 
Life  of  Jonathan  Wild,  25 
Life  of  Mrs.  Whipple 
Biddy  Woodhull, 
Life  of  Mother  Brownrig,  25 
Dick  Parker,  the  Pirate,  25 
Life  of  Mary  Bateman,  25 
Lil'e  of  Captain  Blood,  25 
Lifeof  Galloping  Dick,  25 
Sixteen-Strinired  Jack's 

Fight  for  Life, 
Hlchwayman's  Avenger,  25 
Lifeof  Raoul  De  Surville25 
Life  of  Rody  the  Rover,  25 
Captain  Blood  and   the 

Beagles,    ...        25 
Life  of  Guy  Fawkes,  75 

Vidocq's  Adventures,    1  60 


25 


25 


SEA  TALES. 


Adventures  Ben  Brace,  75 
Jack  Adams,  Mutineer,  75 
Jack  Ariel's  Adventures,  75 
Petrel,  or  Life  on  Ocean,  75 
Cruising  in  Last  War,  75 
Life  of  Paul  Periwinkle,  75 
Percy  Effingham,  -  75 
Life  of  Tom  Bowling,  75 
The  Three  Pirates,  •  60 
The  Flying  Dutchman,  50 
Red  Kine,  ...  60 
The  Corsair,  -  -  60 
Yankee  Jack,  .  .  60 
Bed  Wine,  -  .  -  60 
Lifeof  Alexander  Tardy,  50 
The  Yankee  Middy,  -  60 
The  Gold  Seekers,  .  50 
The  King's  Cruisers,         50 


I  Yankees  In  Japan 
Morgan,  the  Buccaneer, 

I  Jack  Jaink,  -        •        . 

I  Valdel,  the  Pirate,    - 
Gallant  Tom,      -       • 

I  Harrv  Helm,       •        • 

I  Rebel  and  Rover,        • 
The  Doomed  Ship,     . 

I  Davis,  the  Pirate, 
The  Flying  Yankee,. 
Harry  Tempest,  -       . 

I  The  Pirate's  Son, 
The  River  Pirates,  - 
Man-of-Wars-.Man,  « 
Charles  Hansford,  * 
The  Iron  Cross, 
Dark  Shades  Cityl.,lfe 
The  Rats  of  the  Seine 


ELLEN  PICKERING'S  WORKS. 


Poor  Cousin,     • 
Orphan  Niece,    •       > 
Kate  Walsingham,    • 
The  Grumbler,  -        • 
Marrying  for  Money, 


Ellen  Wareham, 
Who  Shall  be  Uelrf 
Nan  Darrell,       • 
The  Squire,  < 


DR.  HOLLICK'S  WORKS. 

Dr.  Hollick's  great  work  on   the  Anatomy  and 
Physiolosv  of  the  Human  Figiire,  with  plates, 
Dr.  HolUck's  Family  Physiciauj      _      .      . 


ISO 

u 


SCOTT'S  "WAVERLEY  NOVELS.'' 

CHEAP  EDITION.     PAPER  COVER. 
Each  book  being  complete  In  one  large  octavo  Toltune. 
Ivanhoe, 
Rob  Roy,     . 
Guy  Mannering, 


The  Antiquary, 

Old  Mortality,     -        .  5U 

Heart  of  Mid  Lothian,  60 

Bride  of  Lammermoor,  50 

Waverly,     -        .        .  io 

Kenilworth,        .        .  jo 

The  Pirate,-        .        .  50 

The  Monastery,.        .  60 

TheAbl)ot,-        .       .  JO 

The  Fortunes  of  Nigel,  50 

Pcveril  of  the  Peak,   -  50 

Qucntin  Durward,      -  50 

The  Fair  Wuid  of  Perth,  50 


St.  Ronan'sWell,        -  6Q 

Red  Gauntlet,     .       •  60 

The  Betrothed,.        •  60 

The  Talisman,    .        .  60 

Woodstock.          -        .  50 

Highland  Widow,  etc.,  60 

Anne  of  Geierstcin,    -  60 

Count  Robert  of  Paris,  60 
The  Black  Dwarf  and 

Legend  of  Montrose,  M 
Castle  Dangerouh.aud 

Surgeon's  Daughter,  CO 
Moredun.     A  Tale  of 

1210,  .        .        .        .  m 

Tales  ol  a  Grandfather,  25 
Lifeof  Scott,  cloth,  -    i  iO 


THE  "NEW  NATIONAL  EDITION." 
This  it  the  cheapest  edition  of  the  "  Waverley  Norelt* 
published  in  the  world,  all  of  them  being  conuincd  th 
Jive  large  octavo  volumtt,  with  a  portrait  of  .'^ir  WaltW 
Scott,  the  whole  making  nearly  Jpur  thoutat.d  vtr^  lar!0 
double  columntd  pa;et,  in  pood  t^jie.  and  handsomely 
printed  on  the  finest  of  white  paper,  and  bound  in  th« 
Btroneest  and  most  substantial  manner. 
Price  ofa  set,  In  Black  CI. .th.  In  five  volumes.. ..^W.TW 

"        "        "        Full  Law  Library  style 17..M) 

"        "        "        Half  Calf,  antique 2.5.00 

"        "        "        Half  Calf,  full  gilt  backs,  etc....  JUiW 

MISS  PARDOE'S  WORKS. 

The  Jealous  Wife,  .  50  1  The  Wile's  Trials,  -  n 
Confessionsof  a  Pretty  Rival  Beauties,  -       .        75 

Woman,  -  -  -  75  |  Romance  of  the  Harem,  If 
The  five  above  books  are  also  bound  In  one  vol.  for  5<  00 
The  Earl's  Secret,      -    1  50  |  The  Adopted  Heir,    -    1  a 

Above  are  in  paper  cover  j  or  In  cloth,  at  52.00  each. 

AINSWORTH'S  GREAT  WORKS. 

Tower  of  London,     •      J  fO 
Miser's  Daughter,    -      1  00 

60        Above  in  cloth  52  eaet. 
Dick  Turpin,       -        -        BO 

75  Life  of  Grace  O'Malley,  60 
Life  of  Henry  Thomas,  25 
Life  of  Mrs.  Whipide  25 
Desperadoes  New  World,  2f 
Ninon  De  L'Enolos,  .  45 
Fawkes,  in  1  vol.,  cloth,    •    %  00 


Illustrated  Life  of  Jack 
Slicppard,    .        -        . 
Life  of  Davy  Crockett, 
Court  of  Queen  Anne,  . 
Guv  Fawkes, 
The  Star  Chamber,    . 
Old  St.  Paul's,    - 
Jlysteries  Court  Stuarts, 
Windsor  Castle,  - 
Jack  Sheppard  and  Guy 


EUGENE  SUE'S  WORKS. 

Wandering  Jew,         .    1  50  I  Woman's  Love,  -        •  60 

Mysteries  of  Paris,     -     1  50     Female   Bluebeard,    .  60 

MarMn,the  Foundling,!  50  |  .Man-of-War's-.Man,    .  60 

Above  in  cloth,  52  each.     I  Life  and   Adventures 

First  Love,  .        -        60 1      of  Raoul  De  SurvilU,  M 

G.  P.  R.  JAMES'S  BOOKS. 

Lord  Montagu's  Page,    1  50  |   The  Cavalier,     -        -    1  JD 

Above  arc  In  paper  cover,  or  in  cloth,  at  52.00  each. 
The  Man  in  Black,    .        75  |    Arrah  Neil,        .        .        75 
Mary  of  Burgundy,    .        75  1   Eva  St.  Clair.     *        •       iO 

MAXWELL'S  WORKS. 


Wild  Sports  of  the  West, 
Btories  of  Waterloo.  - 


■5  I  Brian  O'Lynn, 


REVOLUTIONARY  TALES. 


B-'ven  Bros.of  Wyoming,  60 
The  Brigand,  .  .  SO 
The  Rebel  Bride,  .  60 
R«.'jn   Hunnion,  .        5" 

Th~  Flying  Artillerist,  50 
Old  Put,.     ...        50 


Wau-nan-pee,  -  • 
Legends  of  .Mexico,  • 
Grace  Dudley  I  or  Ai^ 
nold  at  Saretoea,  . 
The  Guerilla  Chief,  . 
The  Quaker  Soldier,. 


60 

75 

1  50 


T.  S.  ARTHUR'S  WORKS. 


The  Lost  Bride, 
The  Two  Brides, 
Love  In  a  Cottage,     . 
Love  In  High  Life,     - 
Yaar  after  .Marriage,. 
The  Lady  at  Home,  • 
Cecelia  Howard, 
Orphan  Children, 
Debtor's  Daughter,    . 
Marv  Morcton,   • 


50  I  Trial  and  Triumph,  • 
5"  I  The  Divorced  W|(e,  . 
50     Pride  and  Prudence,. 

50  I  Agnes,  or  the  Possessed,  ib 

50     Lucy  Sandford.  -        .  ip 

60    The  Banker's  Wife,    .  60 

80  I  The  Two  .Merchants,  60 

60  I  Iniuhordlnation,         .  60 

50  I  The  Iron  Kule,  -        .  50 

LIzile  Glenn,  1  .10.  do.  3  00 


60 


Biz  Kights  with  the  Washtnglonlans,  1  50,  Cloth,    .  J  00 

MRS.  GREY'S  WORKS. 

Contin  Harry,    -        -     1  50  |    The  Little  Beauty,    -     1  (Q 

Above  are  In  paper  cover,  or  in  cloth,  at  52. ()0  sach. 
GIpsey's  Daughter,    • 
Lena  Cameron,  -        . 
Belle  3f  the  Family,  . 
Sybil  Lennard,  -        . 
Duke  and  Cousin, 
The  Little  Wife, 
MancEuvrIng  Mother, 
Baronet's  Daughter's, 
Young  Prima  Donna, 


60 

Old  Dower  House,     . 

50 

60 

Hvaclnthe,  - 

26 

60 

Alias  Seymour,  - 

n 

60 

Mary  Seaham,     . 

Hi 
50 

Passion  and  Principle, 
The  Flirt,    .        .      *. 

)t 

50 

Good  Society.     . 

75 

60 

Lloa-Ueartsd,         • 

U 

T.  B.  PETERSON  &  BROTHERS'  PUBLICATIONS. 


HUMOEOUS  AMERICAN  WORKS 


mth  Illuminated  Covert,  and  Beautifully  Illustrated. 
The  Quorndon  Hounds,    75 
My  Shooting   Box, 


Major  Joiiea' CourtBhip,   75 
BlHJor  Jones'  Travels,       7S 
Simon  Su^'ge'e  Adven- 
tures and  Travels,  75 
Major  Jones'  Chronicles 

of  Pineville,  -  -  76 
Tollv   Peabloaeom's 

Wedding, 
Widow  Rugby's  Hus- 
band, 
Ei?  Bear  of  Arkansas, 
Weetern    Scenes,    or 
Life  on  tVie  Prairie, 
Streaks  Squatter  Life, 
rickingsfroni  Picaj-une,  75 
Stray  Subjects,  arrested 

and  Bound  Over,  -  76 
The  Louisiana  Swamp 

Doctor,  -  -  -  75 
Charcoal  Sketches,  -  75 
ilisfortunes  Peter  Faber,  75 
Yankee  among  Mermaids  "5 
Drama  in  Pokerville,  75 
W.  Orleans  Sketch  Book,  75 


76 


75 


Warwick  Woodlands,  75 
The  Deer  Stalkers,    -  75 
Peter  Ploddy,      -        -  75 
Adventures    of    Cap- 
tain t arrago,  -        -  76 
Major  O'Kegan's  Ad- 
ventures. -        -        -  75 
Sol.  Smith's  Theatri- 
cal Apprenticeship,  75 
Sol.  Smith's  Theatri- 
cal Journey-Work,-  75 
The   Quarter  Race  in 

Kentucky,        -         .  75 
Mysteries  of  Backwoods,  75 
Percival  Mayberry's  Ad- 
ventures and  Travels,  76 
Yankee     Yarns    and 

Yankee  Letters,      -  75 

Fudue  Fumble.  -       -  75 
Aunt  Patty's  Scrap  Bag,  75 

American  Joe  Miller,  50 

Following  the  Drum,  60 


PETERSONS'  "ILLOMINATED"  STOSIES. 

With  Colored  Covers  and  Illustrated. 


25 


liife  of  Dick  Parker, 
1  iteof  Jack  Ketch, 

Mother  Brownrigg,       -  ^j 

Galloping  Dick,    -       -  25 

Piddy  WoodhuU,          -  25 
Desperadoes  New  World,  25 

Hurry  Thomas,      -        -  25 
Wis.  Whipple  and  Jesse 

Strang's  Adventures,  25 

L'te  of  Jonathan  Wild,  25 

Lives  of  the  Felons,       -  25 
L"e  Ninon  De  L'Enclos  25 

•iiie  Kiver  Pirates,        -  25 

lAvrk  Shades  City  Life,  25 

Thi;  Hats  of  the  Seine,  25 

fclv.-turics  of  Bedlam,  25 

Ciiajles  Ransford,         -  25 


Mysteries  of  a  Convent,  25 
Mvsterious  Marraige,  25 
Cajuain       Blood,      the 

Highwayman, 
Captain  Blood  and  the 

Beagles, 
Highwayman's  Avenger, 
Mary  Bateman, 
Rody   the   Hover,    -     - 
RaoulDe  Surville, 
[Sixteeu-Stringed 

Jack's  Fight  for  Life, 

Rose  Warrington,-        -   25 

I  Ghost  Stories,        -        -    25 

I  Life  of  Arthur  Spring,  25 
The  Vallev  Farm,  -  25 
The  Iron  6ross,     •       "24 


25 


25 


MILITARY  NOVELS. 


with  Illuminated 
Charles  O'Malley- 
J.ick  llinton,  -       -        • 
Tl;e  Knight  otGwynne, 
U  'rry  l.orrequer, 
Tom  Burke  of  Ours,     - 
Arthur  O'Leary,   -       • 
C'm     Creaan, 
Kate  O'Donoghue, 
Horace  Templeton, 
Duvenport  Dunn,  • 

Following  the  Drum,    - 
Vaientiue  Vox,      -       - 
Twin  Lieutenants, 
Stories  of  Waterloo,      • 
The  Soldier's  Wife,     - 


itary  Covers, in  Colors. 

1  Three  Guardsmen,  -  76 

Guerilla   Chief,      -  -  75 

I  Jack  Aoam'8  Advent's,  75 
Twenty  Years  After,  -  "5 
Brau'elonne,  Son  of  Athos  75 
Wallace,  Hero  Scotland  1  00 
Fortv-five  Guardsmen,  75 
Tom"Bowling'8  Advent's  75 
Life  of  Robei  t  Bruce, 
The  Gipsy  Chief,  - 
Massacre  of  Gleucoe, 
Life  of  Guy  Fawkes,     -    75 

I  Child  of  Waterloo,         -    75 

I  Advent's  of  Ben  Brace,    75 
Life  ot  Jack  Ariel,         -    76 


75 


GEORGE  LIPPARD'S  WORKS. 


The  Quaker  City;  or 
Monks  of  Monk  Hall.l  60 

Paul  Ardenheim,        -    1  50 

Washington  and  his 
Generals,  or  Legen(y 
of  the  Revolution,        1  60 

Blanche  Braudywine,    1  50 


Mysteries  of  Florence,  1  00 
The  Kmplre  City,  -  75 
Memoirs  01  a  Preacher,  75 
The  Nazarene,  -  -  75 
Washington  and  his  Men  75 
Legends  of  .Mexico,  50 

The  Entranced,  -        25 


Above  in  cloth  52  each.     |  Bank  Director's  Son, 


25 


i  F.  SMITH'S  WORKS. 

The  Usurers  Victim ;  or       1  Adelaide  Waldgrave.  or 
Thomas  Balscombe,       75  I      Trials  of  a  Governess,    7* 


BTJLWER'S  (i-ord  i-yttoa)  NOVELS. 


The  Roue, 
The  Oxonians, 


__     Falkland. 

60  I  The  Courtier, 


MILITARY  AND  ARMY  BOOKS. 

C.S.Liffhtlnfantry  Drill, 25  I  Ellsworth's  Zouave  Drill, 25 

U.  8.  Government  Infan-        The  Soldier's  Comnanion,  25 

try  iRifle  Tactics,  -       25  |  The  Soldier's  Guide,         25 

LIEBIG'S  WORKS  ON  CHEMISTRY. 

Agricultural  Chemistry,  25  1   The  Potato  Disease,  and 
A-uimal  Chemistry,    -        25  |       how  to  prevent  it,       -28 
Liebig'e   Complete  Works  on  Chemistry.     Containing 
kU  of  f  rofessor  Leiblg's  writings,  in  cloth.    Price  S2.00. 

WADSWORTH'S  SERMONS. 

America's  Mission,    •       25  1  Thanksgiving;  »  Thanks- 
l.'haukfulnessSt  Char-  giving  Sermon,        -       15 

acter,  .  -  -  25  |  Politics  in  Religion,  -  12 
Henry  Ward  Beecher  on  War  and  Emancipation,  -  16 
liev.  William  T.  Brantley's  Union  Sermon.     -        -        15 


GOOD  BOOKS  at  75  CENTS  EACH. 

Lejton  Hall.  By  Mark  Lemon.  -  -  -  -  75 
Elsie's  Married  Life.  By  Mrs.  Daniels.  -  .  .  75 
The  Brigand;  or  Demon  of  North.  By  Victor  Hngo,  75 
The  Irish  Sketch  Book.  By  Wm.  M.  Thackeray.  7« 
Roanoke;  or.  Where  is  Utopia?   By  C.  H.  Wiley,  7« 

The  Crock  of  Gold.  By  Martin  Farquhar  Tupper,  75 
The  Twins  and  Heart.  By  Martin  Farquhar  Tupper,  75 
Ned  Musgr.ive;  or  Most  Unfortunate  Man  in  the  World,  75 
The  Red  Indians  of  Newfoundland,  Illustrated.  75 
Webster  and  Havne's  Speeches  in  Reply  to  Col.Foote,  75 


The  Beautiful  >>un. 

Banditti  of  the  Prairie,  75 

Tom  Racquet,             -  75 

Salathiel,  by  Croly,  -  75 

Corinne.  or  Italy,     •  75 

Aristocracy,     -            -  75 

Inquisition  in  Spain,  75 

Flirtations  In  America,  76 
The  Coquette 


Whitehall, 
Mysteries  Three  Cities 
Genevra,  -        - 
Nothing  to  Say, 
Father  Clement,  cloth, 

do.  paper, 

Miser's  Heir,  cloth,  - 

do.         paper,  - 
New  Hope ;  or  Rescue 


50 


Illustrated  Life  and  Campaigns  of  General  U.  S.  Grant. 

Cloth  $1  00,  or  in  paper  75  cents. 
Illustrated  Life  and  Services  ot  M.ijor-General  Philip  H. 

Sheridan.     Cloth,  ,S1.00 ;  or  in  paper  75  cents. 
Life  of  President  Johnson.     Cloth  Sl.OO  ;  paper  75  cts. 

GOOD  BOOKS  at  50  CENTS  EACH. 


The  Monk,  by  Lewis,  - 
Diary  of  a  Physician  - 
Ella   Stratford,       - 
Josephine,         -  • 

Robert  Oaklands, 


Admiral's  Daughter, 
The  Emigrant  Squire, 
The  Orphan  Sisters,  - 
Greatest  Planue  of  Life, 
The  Two  Lovers, 


50 
50 
60 
50 

Clifford  &  the  Actress,  50 
60  I  Train's  Union  Speeches,  50 
60  I  Romish  Confessional,  50 
50  I  Allieford,     '    -  -        60 

60    Victims  of  Amusements,  50 
60    Violet,  .  -  -        60 


Abednego.  Money  Lender  50  |  Fortune  Hunter, 

Female  Life  New  York,    "~  

Agnes  Grey,    - 

Bell  Brandon, 

Beautiful  French  Girl 

Moreton  Hall,    - 

Jenny  Ambrose, 

Life  of  Gen.  McClellan,    60  I  Montague,  or  Almacks,     50 

Exposition  of  the  Knights  of  the  Golden  Circle,      .        50 

The  Orphans  and  Caleb  Field.     By  Mrs.  Oliphant,       50 

Ryan's  Mysteries  of  Love,  Courtship,  and  Marriage,     60 

Trial.  Life  and  Execution  of  Anton  Probst,    -        -        60 

Ladv's  and  Gentlemen's  Science  of  Etiquette.    By 

Count  D'Orsay  and  Countess  De  Calabella,  -  50 
Larduer's  One  Thousand  Ten  Things  Worth  Knowing,  60 
Trial  of  the  Assassins  and  Conspirators  for  the  murder  of 

President  Lincoln.    Cloth  SI. 50,  or  In  paper  50  cents. 

GOOD  BOOKS  at  25  CENTS  EACH. 

Mysteries  of  a  Convent      25  |  The  Woman  in  Grey,  25 

The  Deformed,        -        -  25  |  Mysteries  of  Bedlam,  25 

Two  Prima  Donnas,  -       25  I  Book  of  Ghost  Stories,  25 

25  1  Iron  Cross,  -        -        -  25 

25  I  The  Ladies'  Etiquette,  25 
25  I  Philip  in  Search  of  Wife,  25 

25     Father  Tom  and  Pope,  25 

_      ^                        _            25  I  Nobleman's  Daughter,  25 

Oiidd'on's  Ancient  fcgypt  25    Rifle  Shots.         -        -  25 

Life  of  Bishop  Hughes,     25     Life  of  General  Meade,  25 

Life  of  General  Butler,  25  |  Train  to  the  Fenians,  25 
Aunt  Margaret's  Trouble.  By  Chas.Dickene'Daughter  25 

Madison's  Expositioa  of  Odd  Fellowship.       -        -  25 

Knowlson's  Complete  Farrier,  or  Horse  Doctor,      •  25 

Knowlson's  Complete  Cow  or  Cattle  Doctor,           -  25 

The  Complete  Kitchen  and  Fruit  Gardener,            •  25 

The  Com  jilete  Florist  and  Flower  Gardendcr,         -  25 

GOOD  BOOKS  at  $L00  EACH. 

Adventures  of  Don  Quixote  &  Saucho  Panza,  -  "  ^  ^ 
Whitefriars;  or,  the  Days  of  Charles  the  Second,  -  1  00 
Petersons'  Complete  Coin   Book,  with  fac-siniiles 

of  alltheColnsin  the  World, andU.S.Mint><ilue,  1  00 
Income  Tax  List  of  Residents  of  Philadelphia,  -  1  ^ 
The  Married  Woman's  Private  Medical  Companion,  1  00 
Southern  Life,  -  -  1  00  I  Gen.  Scott's  Portrait,  1  00 
Tangarua,  a  Poem,    •    I  00  |  Henry  Clay's  Portrait,  1  00 

CHRISTY  &  WHITE'S  SONG  BOOKS. 


Mysterious  M  irriage. 
Jack  Downing    Letters 
Rose  Warrington, 
Charles  Ransford, 
Abbey  of  Innismoyle 


Christy    and    Wood's 

Complete  Song  Book, 
Melodeon  Song  Book, 
Plantation  Meloilies, 
Ethiopian  Song  Book, 


Sereuader's  Song  Book,      10 
B-  dworth's  SouL'S,    -       19 
Christy  and    White's 
Complete  Ethiopian 
Melodies.    Cloth,  -    1  00 


LECTURES  AND  OTHER  BOOKS. 


Odd  Fellowship  Exposed, 13 
Sons  of  Malta  Exposed,  13 
Life  of  Rev.  John  Maffit,  13 

Dr.  Berg  on  Jesuits,  -        13     - -.- ^ 

Arthur's  Receipts  for  Preserving  i  ruits^  etc., 
New  Card  of  Stamp  Duties,  for  18C",  official. 


Dr.  Berg's  Answer  to 

Archbishop  Hughes, 

Train  and  Hughes,    - 

Train  on  Slavery,       • 


PETERSONS'  COUNTERFEIT 
DETECTOR  &  BANK  NOTE  LIST. 

Corrected  by  Drexel  &  Co.,  Bankers,  Philadelphia. 

Monthly,  per  annum ".V n2 

Semi-3Iontlily,  per  annum Vi  n-^.t- 

**      To  .Agents  SIO  »  hundred  net  casli. 
Subscriptions  mav  commence  with  any  number.  Termi 
cash  in  advance.     Every  Business  man  should  subscrtDO 
A  valuable  Business  Journal  and  Advertising  Medium 


Copies  of  any  of  the  above  Works  will  be  sent  by  Mail,  free  of  Postage,  to  any  part  of  the  TJnite* 
States,  on  receipt  of  the  retail  price,  by  T.  B.  Peterson  &  Brothers,  Philadelphia,  Pa. 


GET  UP  YOUR  CLUBS  FOR  1868!!!      NOW  IS  THE  TIME  III 


PETERSON'S  MAGAZINE 

THE  BEST  AND  CHEAPEST  IN  THE  WORLD! 


This  popular  Monthly  contains  more  for  the  money  than  any  in  the  world.  Its  merit  and  cheapness  are  best  proved 
by  tlie  fact,  that,  in  1867,  its  circulation  exceeded  th»t  of  all  the  other  Ladies  Magazines  combined.  In  1868,  it  will  be 
still  further  improved,  where  improvement  may  be  found  possible.  It  will  contain  nearly  lO'.O  pages,  14  steel  plates, 
12  double-sized  mammoth  colored  ste(d  fashion  plates,  and  900  wood  engravings— and  all  thia  for  only  TWO  DOLLARS 
A  YKAR,  or  a  dollar  less  than  magazines  of  its  class.  Everv  lady  ought  to  take  "  Peterson."  In  the  general  advance 
of  prices,  it  is  THE  ONLY  MAGAZINE  THAT  DID  NOT  RAISE  ITS  PRICE.    It  is,  therefore,  emphatically, 

THE  MAGAZINE  FOR  THE  TIMES. 

The  stories  in  "Peterson"  are  conceded  to  be  the  best  published  anywhere.  Mrs.  Ann  S.  Stephens,  Amanda  M. 
Donglar,.  Mary  IJayard  Clarke.  Ella  Rodman.  Frank  Leo  Benedict,  Mrs.  R.  Harding  Davis,  author  of  "  .Margret  Ilowth.* 
E.  L.  C.Moulton,  Gabriello  Lee.  Rosalie  Grey,  Clara  Augusta,  and  the  authors  of  "The  Second  Life,"  of '•  Susy  L's  Diary," 
and  of  "Dora's  Cold,"'  besides  all  the  other  popular  female  writers  of  America,  are  regular  contributors.  In  addition  ta 
the  usual  number  of  shorter  stories,  there  will  bo  given  in  1868,  at  least  Foup  Original  Copy-righied  Novelets,  viz: 

THE  BEIDE  OF  THE  PRAIEIE, 

By  Mrs.  ANN  S.  STEPHENS. 

THE  TEAGEDY  OP  PAUQUIEE, 

By  the  Author  of  "THE  SECOND  LIFE." 

GUILTY  on  HOT  GUILTY, 

By  AMANDA  M.  DOUGLAS. 

P.   P.   P. 
By  FRANK  LEE  BENEDICT, 

In  its  Illustrations  also,  "Peterson"  is  unrivalled.    The  Publisher  challenges  a  comparison  between  its 
And  those  in  other  Magazines,  and  one  steel  engraving  at  least  is  given  in  eath  number. 

MAMMOTH  COLORED  FASHION  PLATES. 

Each  number  will  contain  a  douhle-sizo  Fashion  plate,  engraved  on  steel  and  handsomely  colored.  These  platea 
contain  from  four  to  six  figures  each,  and  excel  any  thing  of  the  kind.  In  addition,  wood-cuts  of  the  newest  bonnets, 
hats,  caps,  head-dresses,  cloaks,  jackets,  ball  dresses,  walking  dresses,  house  dresses,  etc.,  etc.,  will  a]iiiear  in  each 
number.  Also  the  greatest  variety  of  children's  dresses.  Also  diagr.ams,  by  aid  of  which  a  cloak,  dress,  or  chili"8 
castumo  can  bo  cut  out  without  the  aid  of  a  mantua-maker,  so  that  each  diagram  in  this  way  alone,  will  wtie  a  year's 
subscription.     Iho  I'aris,  London,  Philadelphia,  and  Now  York  fa-sliions  described,  ia  full,  each  month. 

COLORED  PATTEP.NS  IN  EMBROIDERY,  CROCHET,  etc. 

The  Work-Table  Department  of  this  Magazine  IS  WHOLLY  UNRIVALED.  Every  number  contains  a  down  or 
more  natterns  in  everv  variety  of  Fancy-work,  Crochet,  Knibroiderv,  Knitting,  Head-work,  Shell-work,  Hair-work,  etc., 
etc.,  etc.  SUPERB  COLORED  PATTERNS  FOR  SLIPPERS,  PURSES,  CHAIR  SEATS,  &C.,  given— each  of  which 
at  a  retail  store  wuuld  cost  Fifty  Cents. 

RECEIPTS  FOR  COOKING,  THE  TOILETTE,  SICK-ROOM,  etc.,  etc. 

The  original  Household  Receipts  of  "Peterson"  are  quite  famous.  For  IRCS  our  "Cook-Book  "  will  be  continued* 
EVERY  ONE  OF  THESE  RECEIPTS  HAS  BEEN  TESTED.  This  alono  will  be  worth  the  price  of  " Peterson." 
Other  Receipts  for  the  Toilette,  Sick-room,  etc.,  etc.,  will  bo  given.    It  is  economy  in  house!; eeping  to  take  "  rHersnn." 

NEV\^  AND  FASHIONABLE  MUSIC  in  every  number.  Also,  Uinta  on  Horticulture,  Kquastrianiflm,  Btiqnette, 
sod  all  uiattera  interesting  to  ladies. 

TERMS— ALWAYS  IN  ADVANCE. 
1  Copy,  for  1  year,  $2.00  i  5  Copies,  1  year,  ("■uVar'Xr)  $8.00 

3  Copies      "  4.50     8        "        "         ("uVorcruD  12.00 

20.00 


a^'o(Acr"Wmi«mrii  Pr'c>ei4-"«i7  and  notice  that  for  Clubs  of  threo  or  four,  no  premiums  are  given.  I.n  rkmittino  get 
ajiost-oiBce  order,  or  a  draft  on  Philadelphia  or  New  York;  if  neither  of  these  can  bo  hod,  send  greuu-bucka  or  bonk 
notefl.  sDo  not  register  your  letters.  ... 

Address,  post-paid, 

CHARLES  J.  PETERSON, 

JB^^ecimena  sent  to  thoee  wishing  to  get  np  Cluba.  No.  306  Chestnut  Street,  Philadelphia,  Pi. 


T.  B.PETERSON  k  BROTHERS'  PUBUCATSONS 


HUMOROUS   AMERICAN   WORKS. 

With  Illuminated  Covers,  and  Beautifully  Illustrated. 

My  Shooting  Ilox 75 

Warwick  W'oodland« 75 

The  Deer  Stalkers 75 


Major  Jones'  Courtship... 75 

Major  Jones'  Travels 75 

Bimon    Suggs's    Adven- 
tures and  Travels 75 

Major  Jones'  Chroncles  of 

rincville 76 

Polly  FeabloBSom'B  Wed- 
ding   '5 

Widow  Rugby's  Uu8band.75 
Big  Bearol  Arkansas..... 75 
Western  Scenes,  or  Life  __ 

on  the  Prairie 75 

Streaks  of  Squatter  Lite. .75 
I'lckingfl  from  Picayune.. 75 
Stray   Subjects,   arrested  _ 

and  Bound  Over 75 

Louisiana  Swamp  Doctor. .75 

Charcoal  Sketches 75 

Misfortunes  Peter  Faber...75 
Yankee  among  Mermaids.. 75 

Drama  in  Pokerville 75 

K.  Orleans  Sketch  Book. ..75 
The  Quorndon  Hounds — 75 


Peter  Ploddy. 

Adventures     of    Captaiu    » 
Farrago 75 

Major  O'Began's  Adven-  - 
tures -75 

Sol.    Smith's    Theatrical    • 
Apprenticeship 75 

Sol.    Smith's    Theatrical  •- 
Journey-Work 75 

The  Quarter  Race  in  Ken- 
tucky   75 

Mysteries  of  Backwoods... 75 

Percival  Mayberry's  Ad- 
ventures and  Travels.. ..75 

Yankee  Yarns  and  Yan- 
kee Letters 75 

Fudge  Fumble 75 

Aunt  Patty's  Scrap  Bag.. 75 

American  Joe  Miller 60 

Following  the  Drum 50 


PETERSONS'  "ILLUMINATED"  STORIES. 


With  Colored  Covers  and  Illustrated. 

Mysteries  of  a  Convent.. .25 

Mysterious  Marriage 25 

Captain  Blood,  the  High- 
wayman   25 

Captain    Blood  and   the 

Beagles 25 

Highwayman's  Avenger  .  .25 

Mary  Bateman 25 

Rody  the  Rover 25 

KaoulDe  Surville 25 

Sixteen-Stringed  Jack's 

Fight  for  Life 25 

Rose  Warrington 25 

Ghost  Stories 25 

Life  of  Arthur  Spring 25 

The  Valley  Farm 25 

The  Iron  Cross 25 


Life  of  Dick  Parker 25 

Life  of  Jack  Ketch 25 

Mother  Browurigg 25 

Gallopin  g  Dick 25 

Biddy  WoodhuU 25 

Desperadoes  New  World. ..25 

Harry  Thomas 25 

Mrs.  Whipple  and   Jesse 
Strang's  Adventures.  ...25 

Life  of  Jonathan  Wild 25 

Li ves  of  the  Felon  s 25 

Lite  Ninon  De  L'Enclo8..25 

The  River  Pirates 25 

Dark  Shades  of  City  Life. .25 

I'he  Rats  of  the  Seine 25 

Mysteries  of  Bedlam 25 

Chailes  Hansford 25 


MILITARY  NOVELS. 


with  Illuminated  Military  Covers,  in  Colors. 

Three  Guardsmen 7S 

Guerilla  Chief 75 

Jack  Adam's  Adventures. .75 

Twenty  Years  After 75 

Bragelonne,  Son  of  Atho8.75 
Wallace,  Hero  Scotland. 1  00 
Forty-flve  Guardsmen.... 75 
Tom  Bowling's  Advent's.  .75 

Life  of  Robert  Bruce 75 

The  Gipsy  Chief 75 

^laasacreof  Glencoe 75 

Life  of  Guy  Fawkes 75 

Child  of  Waterloo 75 

Advent's  of  Ben  Brace. ...75 
Llfeot  Jack  Ariel 75 


Charles  O'Malley 75 

Jack  Hinton ?5 

The  Knight  of  Gwynne...76 

Harry  Lorrequer 75 

Tom  Burke  of  Ours 75 

Arthur  'J'Lcary 75 

Con  Cregan 75 

Kate  O'Donoghue 75 

Herace  Templeton 75 

Davenport  Dunn 75 

Following  the  Drum 5U 

Valentine  Vox 75 

Twin  Lieuteuants 75 

Stories  of  Waterloo 75 

The  Soldier's  Wife 75 


GEORGE  LIPPARD'S  WORKS. 


The  Quaker  City;  or, 
Monks  of  Monk  Hall. 51 50 

Paul  Ardenheim 150 

Washington  and  his 
Generals,  or  Legends 
of  the  Revolution....   150 

Blanche  of  Brandy  wine  150 
Above  in  cloth  S2  each. 


Mysteries  of  Florence. . SI  00 

The  Empire  City 75 

Memoirs  of  a  Preacher. ...75 

The  Nazarene 75 

Washington  and  his  Men. .75 

Legends  of  Mexico 50 

The  Entranced 25 

Bank  Director's  Son 25 


J.  F.  SMITH'S  WORKS. 

The  TJsnrer's  Victim;  or       I  Adelaide  Waldgravet  or, 
Thomas  Balscombe 75  |     Trials  of  a  Governess  ...75 

BULWER'S  (Lord  Lytton)  NOVELS. 

The  Roue SO  I  Falkland 25 

The  Oxonians 50  \  The  Courtier 25 

MILITARY  AND  ARMY  BOOKS. 

D.S.  Light  Infantry  Drill. .25  I  Ellsworth's  Zouave  Drill. .25 

U.  S.  Government  Infan-         The  Soldier's  Companion. .25 

try  and  Rifle  Tactics.... 25  |  The  Soldier's  Guide 25 

LIEBIG'S  WORKS  ON  CHEMISTRY. 

Agricultural  Chemistry  ..25  I  The  Potato  Disease,  and 

Animal  Chemistry 25  |     how  to  prevent  it 25 

Liebig's  Complete  Works  on   Chemistry.    Containing  all 
of  Professor  Leiblg's  writings,  in  cloth.    Price  52.00. 

WADSWORTH'S  SERMONS. 

America's  Mission 25  I  Thanksgiving;  a  Thanke- 

Thankfulness  and  Char-  giving  Sermon 15 

^acter 25  |  Politics  in  Religion 13 

Henry  Ward  Beecher  on  War  and  Emancipation 15 

Eev.  William  T.  Brantley's  Union  Sermon 15 


GOOD  BOOKS  at  75  CENTS  EACH. 

Ley  ton  Hall.    By  Mark  Lemon r....7» 

Elsie's  Married  Life.    By  Mrs.  Daniels 75 

TheBrigand;  orDemon  of  North.    By  Victor  Hugo^...75 
The  Irish  Sketch  Book.     By  Wm.  M.  Thackeray.. ...... 79 

Roanoke;  or,  Where  is  Utopia?   By  C.  H.  Wiley.... '•....75, 

The  Crock  of  Gold.  By  Martin  Farquhar  Tupper...'.". ..7S 
The  Twins  and  Heart.  By  Martin  Farquhar  Tupper. ..75' 
NedMusgrave;  or  MostUnfortunateMan  in  the  World.  .75 
The  Red  Indians  of  Newfoundland,  Illustrated  ..v...?* 
Webster  and  Hayne's  Speeches  in  Reply  to  Col.Foote..  .73 


The  Beautiful  Nun 75 

Banditti  of  the  Prairie 75 

Tom  Racquet 75 

Salathiel,  by  Croly 75 

Corinne,or  Italy 75 

Aristocracy 75 

Inquisition  in  Spain 75 

.Flirtations  in  America — 75 
Tire  Coquette 75 


Whitehall ,:...Ti, 

Mysteries  of  Three  Clties.75 

Paul  Periwinkle r...7a 

Genevra ..75' 

Nothing  to  Say 75 

Father  Clement,  clotlK...75 

do.  paper:... 50 

Miser's  Heir,  pa.  50;  do.  75 

New  Hope;  or  Rescue;... 75 


Illustrated  Life  and  Campaigns  of  General  U.  S.  Grant.| 
''    Cloth  SI  OH,  or  in  paper  75  cents.  '^ 

Illustrated  Life  and  Services  ot  Major-General  PhiliRH 
»    Sheridan.     Cloth,  ,51.00;  or  in  paper  75  cents. 
Life  of  Andrew  Johnson.    Cloth  gl.OO;  paper  75  cents. 

GOOD  BOOKS  at  50  CENTS   EACK 


The  Monk,  by  Lewis 50 

Diary  of  a  Physician 50 

Ella  Stratford 60 

Josephine 50 

Robert  Oaklands 50 

Abednego,  Money  Lender. 50 
Female  Life  in  New  York. 50 

Agnes  Grey 50 

Bell  Brandon 50 

Beautiful  French  Girl 50 

Moreton  Hall 50 

Jenny  Ambrose 50 

Life  of  Gen.  McClellan . .  .50 
Exposition  of  the  Knights  of 


Admiral's  Daughter 30 

The  Emigrant  Squire...... 60 

The  Orphan  Sisters... -.-...SO 
Greatest  Plagueof  Life.... 50 

The  Two  Lovers ;...60 

Fortune  Hunter 50 

Clifford  and  the  Actress.. 50 
Train's  Union  Speeches. .50 

Romish  Confftsional SO 

Allieford 50 

Victims  of  Amusements.. .50 

Violet 50 

Montague, or  Almacks.. ..50 
the  Golden  Circle 50 


The  Orphans  and  Caleb  Field.     By  Mrs.  Oliphant 50 

Ryan's  Mysteries  of  Love,  Courtship,  and  Marriage lO 

Trial,  Life  and  Execution  of  Anton  Probst 50 

Father  Tom  and  the  Pope.    Cloth  75;  or  in  Paper 50 

Lady's    and    Gentlemen's    Science   of  Etiquette.      By 

Count  D'Orsav  and  Countess  De  Calabrella 50 

Lardner'sOne  thousand  Ten  Things  Worth  Knowing... 50 
Trial  of  the  Assaisins  and  Conspirators  for  the  Mur<  er 

of  Abraham  Lincoln.    Cloth  51.50,  or  in  paper  50  cents. 

GOOD  BOOKS  at  25  CENTS  EACH. 

The  Woman  in  Grey.    By 

Mrs.  Gaskell 25 

Mysteries  of  Bedlam 25 


Mysteries  of  a  Convent — 25 

The  Deformed 25 

Two  Prima  Donnas 25 

Mysterious  M  irriage 25 

Jack  Downing's  Letters.. 25 

Rose  W  ar  ri  n  gton 2") 

Charles  Ransford 25 

Abbey  of  Innismoyle 25 

Gllddon's  Ancient  Egypt..25 
Life  of  Bishop  Hughes ...  .25 
Life  of  General  Butler. 


Hook  of  Ghost  Storiei 25 

Iron  Cross 'ii 

Thel-adies'  Etiquette.... 25 
Philip  in  Searchot  aWife.25 
Nobleman's  Daughter.... 25 

Rifle  Shots 25 

Life  of  General  Meade 25 

Train  to  the  Fenians 25 


Aunt  Margaret's  Trouble.  By  Chas.  Dickens' Daughter.. 25 

Madison's  Exposition  of  Od'd   Fellowship 25 

Knowlson's  Complete  Farrier,  or  Horse  Doctor 25 

Knowlson's  Complete  Cow  or  Cattle  Doctor i5 

The  Complete  Kitchen  and  Fruit  Gardener 25 

The  Complete  Florist  and  Flower  Gardener 25 

GOOD  BOOKS  at  $1.00  FACH. 

Adventures  of  Don  Quixote  and  Sancho  Panra 51  00 

Whitefriars ;  or,  the  Days  of  Charles  the  Second 1  00 

Petersons'  Complete  Coin  Book,  with  facsimiles  of 
all  the  Coins  In  the  World,  and  US.  Mint  value....  1  00 

Income  Tax  List  of  Residents  of  Philadelphia 1  00 

The  Married  Woman's  Private  Medical  Companion..  1  00 

Southern  Life 1  00  I  Gen.  Scott's  Portrait..   100 

Tangarua,  aPoem I  00  |  Henry  Clay's  Portrait..  1  00 

CHRISTY  &  WHITE'S  SOKG  BOOKS. 

Christy  and  Wood's  Com-     I  Serenader's  Song  Book 10 

plete  Song  Book 10    Budworth's  Songs lU 

MelodeonSong  Book 10    Christy  and  W  hite's  Corn- 
Plantation  Melodies 10       plete  Ethiopian    aielo- 

Ethlopian  Song  Book 10  |     dies.    Cloth 51  00 

LECTURES  AND  OTHER  BOOKS. 

Odd  Fellowship  ExpoBed..l3     Dr.  Berg's   Answer    to 

Sons  of  Malta  Exposed.... 13        Archbishop  Hughes 13 

Lifeof  Rev.  John  Mafflt..l3     Train  and  Hughes Id 

Dr.  Berg  on  Jesuits 13    Train  on  Slavery ja 

Arthur's  Receipts  for  Preserving  Fruits,  etc l» 

United  States  Card  of  Stamp  Duties,  official lo 

PETERSONS'~cbUNTERFEIT 
DETECTOR  &  BANK  NOTE   LIST. 

Corrected  by  Drexel  &  Co.,  Bankers,  Philadelphia.^ 

Monthly,  per  annum -Vno 

Seml-Moiithly,  per  annum ,i  rViitN 

^       To  Agents  510  a  hundred  net  ca^h. 
Subscriptions  mar  commence  with  any  nuirtier.     i  erma 
cash  in  advance,     tvery  Business  man  should  suljscr.bv.. 
A  valuable  Business  Journal  and  Advertising  Medium. 


•  Copies  of  any  of  the  above  Works  will  be  sent  by  Mail,  free  of  Postage,  to  any  part  of  the  United 
Btates,  on  receipt  of  the  retail  price,  by  T.  B.  Peterson  &  Brothers,  Philadelphia,  Pa. 
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States,  on  receipt  of  the  retail  pno«,  ujr 


